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The  cases  re-reported  in  this  Volume  will  be  found 
originally  reported  in  the  following  State  Reports: 

Omo  Stats  Rxpobts. Tola.  7,  8.  18BT. 

PurasTLTAioA  State  Rkpobts.      •    -    -  Vols.  28, 39,  18B7. 

Rbodb  l8LA2n>  RcFOBTS.  -  •  •  -  -  Vols.  4, 6.  18S7. 
BicHABDSoy'8  S.  CiBOLniA  Eq.  Bifobtb.  Tols.  8,  9.  1866, 18B7. 
RicHARDBo^f's  S.  Cabouna  Law  Bdostb.  Tols.  10, 11.  1866, 1867. 

Breed's  Tenksbsee  Refobts.   -    -    •    -  Vols.  4,  6.  1867. 

Texas  Repoets. Tob.  18, 19,  SO.  1867. 

Vbbhokt  Rbpobts. Vol.  29.  1867. 

Obattan's  Yiboixu  REKwn.  •    •    •    -  Tol.  18.  1867. 

Wmoovsnr  Rbpobts. Tol.  6.  1868. 

Alabama  Rbpobts. Tols.  81,  S2,  88.  1868. 

Abkabbas  Rbpobts. Vol.  19.  1868. 

CMjmmMU  Rbpobts. Vols.  9. 10, 11.  186a 
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Btato  Beporti  f  In  par— thawt.  Mid  tlM  noailwr  of  tte  Aaarlcui  DmWow  te  wUek  lk*f 

ftf*  TO-rcpofftod  to  in  iMiTjr-teosd  l«Ct»r. 


AlABAiLA— (1  Miner)  12;  (I  Stew.)  18;  (2  Stew.)  19,  90;  (S  Staw.)  90,  21; 

(1  Stew.  &  P.)  21;  (I.  2,  3  8tcw.  &  P.)  23;  (4,  5Stew.  ft  P.)  M;  (6  Stew. 

&  P.,  and  1  Porter)  26;  ( 1 ,  2  Porter)  27;  (3, 4  Portor)  29;  (4^  5, 6  Porter) 

30;  (6,  7  Porter)  31;  (S,  9  Porter)  33;  (1)  34,  35;  (2,  8)  36;  (S»  4)  37 

(4,  5)  39;  (0,  7)  41;  (7,  8)  42;  (9,  10)  44;  (11,  12)  46;  (13,  14,  15)  46 

(16, 16)  50;  (17,  IS)  52;  (IS,  10)  54;  (20. 21)  56;  (22, 23)  58;  (24, 25)  60 

(28,  27)  62;  (15,  16)  63;  (2S.  29)  65;  (29,  30,  31)  68;  (31,  SS^  S3)  7a 
A«KAWSAS-(1.  2)  33;  (2)  35;  (3)  36;  (4)  37,  38;  (5)  39,  41;  (6)  42;  (7,  8) 

44,  46;  (8,  9)  47;  (9,  10)  50;  (10,  11)  52;  (11,  12)  54;  (12,  13)  56;  (13, 

14)  58;  (14.  15)  60;  (17,  18)  65;  (18,  19)  68;  (19)  70. 
CAUfORMiA— (1)  52,  54;   (2)  66;   (3)  58;   (4)  60;  (5)  68;  (6)  68;  (7.  8)  68; 

(9.  10,11)70. 
CoHKBcnooT-HEirby,  and  1,  2  Boot)  1;  (1, 2  Day)  2;  (3  Day)  8;  (4  Day)  4; 

(5  Day)  5;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  13;  (6)  16;  (7)  18;  (8)  20; 

(9)  21;  (10)  25,  26,  27;  (11)  27,  29;  (12)  30,  31;  (18)  33;  (18,  14)  35; 

(14)36;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)46;  (19)  48;  (19,  20)  50; 

(20)  52;  (21)  54;  (21,  22)  56;  (22)  58;  (23)  60;  (23,  24)  63;  (25)  65; 

(25.  26)  6a 
DiLAWARS— (1  Harr.)  23,  25,  26,  27;   (2  Harr.)  29,  30,  31.  33;  (4  Harr.) 

42,  44;  (5  Harr.)  48,  60;  (1  Houst.)  63,  6a 
Florida— (1)  44,  46;  (2)  48,  50;  (3)  52;  (4)  54,  56;  (5)  58;  (6)  63,  65; 

(7)68. 
Oboroia— (1  T.  U.  P.  Charlton)  4;  (1)  44;  (2,  .3)  46;  (4,  5)  48;  (6,  7)  50;  (8.  9) 

52;  (9.  10)  54;  (11,  12)  56;  (12.  13.  14)  38;  \]5,  U^)  60;  (17,  18.  19)  63; 

(19,  20)  65;  (21,  22,  23)  68. 
ItUNOis— (Breese)  2;   (1  Scam.)  25.  26,  27,  28,  29,  30,  32,  33;   (2  Scam.) 

33,  35;   (3  Scam.)  36;   (3,  4  Scam.)  38:   (4  Scam.)  39;   (1  Oilm.)  41; 

(2Gilm.)43;  (3Gilm.)44;  (4Gilm.)46:  (:>Gilm.)  48,  50;  (11)50;  (11. 

12)52;  (12.13)54;  (13.14)56;  (14,15)58;  (13)60;  (1G)61:  (16,17)63; 

(17.  18)  65;  (18.  19)  68 


12  SCiOEDULS. 

Ubuva^I  BlaekL) If;  (8 Blaokl)  18;  aO.  21;  (3BUck(.)  25, 26;  (4  Bteoktl 
28,  29,  30,  32;  (5  Blaokf.)  32,  33,  35,  36;  (0  Dlacki.)  36,  38,  39; 
a  Blaokf.)  39, 41, 43;  (8  Bkekf.)  44,  46;  (I)  48,  50;  (2)  52;  (2, 8)  54| 
(3)  56;  (4)  58;  (5,  6)  61;  (6,  7)  63;  (7,  8)  .65;  (9,  10)  68. 

I0W4— (Morris)  39,  41,  43;  (1  O.  OraeDe)  #$,  48,  50;  (2  O.  Greene)  52^ 
(3  Q.  Qceene)  54,  56;  (4  0.  Oreeoe)  61;  (I,  2)  63;  (2)  65;  (3,  4)  66| 
(4,  5)  6a 

KsiTUOKY— (1  Sueed)  2;  (Uardio)  3;  (I  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb) «! 
(4  Bibb)  7;  (1  A.  K.  MarBh.)  10;  (2  A.  K.  Marsii.,  an>l  Utt  Sel.  Gba.)  12| 
<3  A.  K.  Marsh.,  and  1,  2  Litt.)  13;  (3,  4  LitL)  14;  (I,  2  Mon.,  and  6 
litt.)  15:  (3,  4  Mod.)  16;  (5,  6  Mud.)  17;  (7  Mod.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  6  J.  J.  Marsh.)  20;  (5,  G  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Daoa)  28;  (4  Dana)  29| 
(6  DMia)  30;  (6,  7  Dana)  32;  (3,  0  Dana)  33;  (9  Dana,  and  1  B.  Moo.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  6  K 
Moo.)  41;  (5,  0  B.  Moo.)  43;  (6  B  Mon.)  44;  (7  a  Mon.)  45;  (7,  8  K 
Mod.)  46;  (8,  9  B.  Mon.)  48;  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mob.)  83| 
(IS a  Mon.)  54;  (13  B.  Mon.)  56;  (14  a  Mon.)  58;  (14, 16  a  Mon.)  61| 
(1ft,  16  a  Mon.)  63;  (17  a  Mon.)  66;  (18  a  Mon.)  68. 

LovnuKA--(l»  2,  3  Mart.)  5;  (3,  4  Biari.)  6;  (5, 6, 7  Mart.)  12;  (8, 9, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  N.  S.)  14;  (3  Mart.  N.  S.)  15;  (4,  6  Mart, 
N.  a)  16;  (6  Mart,  N.  S.)  17;  (7  Mart,  N.  8.)  18;  (8  Mart.,  N.  S,)  19, 
»l  (1. 2)  20;  (2,  8)  22;  (3.  4)  28;  (6,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17.  18,  19)  36;  (1  Rob.)  36; 
(1,  2,  3  Bob.)  38;  (4,  6,  6  Bob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11. 
IS  Bob.)  43;  (1  Ann.)*  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Aan.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Akin.)  58;  (9  Ann.)  61;  (10 
Aan.)  63;  (11  Ann.)  66;  (12  Ann.)  68. 

llmnMl  OrsenL)  10:  (2  GhMoL)  11;  (3  Orwnl.)  14;  (4  OfwnL)  16; 
(5  Gvenl.)  17;  (6  GraenL)  19;  (6,  7  Oreenl.)  20;  (7,  8  QreenL)  22;  (8»  9 
GmoL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(16)  82;  (15,  16)  33;  (17)  35;  (18.  19)  36;  (20)  37;  (21,  22)38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
80;  (31,  32)  52;  (32,  33)  54;  (34,  35)  56;  (35,  36,  37)  58;  (37)  59;  (38)  61; 
(39,  40)  63;  (41,  42)  66;  (4.3,  44)  69. 

Martlakd— (1.  2. 3,  4  II.  k  M.)  1;  (1  II.  &  J.)  2;  (2  H.  &  J.)  3:  (3  II.  &  J.) 
5,  6;  (4  H.  &  J.)7:  (oil.  &  J.)  9;  (6  K.  &J.)14;  (7  II.  ft. I.)  16:  (1  Bl. 
Ch.)  17, 18:  (I  U  i^  O.)  18;  (1,  2  Gill  &  J.)  19;  (2  hi.  Ch..  and  2,  3  O. 
A  J.)  20;  (3  Bl.  Ch.,  oud  3  O.  k  J.)  22;  (4,  5  G.  k  J.)  23:  (5,  U  G.  A  J.) 
25;  (6,  7  G.  &  J.)  26;  (7  G.  k  J.)  28;  (8  G.  k  J.)  29:.  (9  G.  k  J.)  31; 
(10  G.  k  J.)  32;  (11  G.  k  J.)  33,  35,  37;  (12  G.  k  J.)  38;  (1  Gill)  39; 
(2  Gill)  41;  (3  Gill)  43;  (4  Gill)  45;  (5,  6  Gill)  46;  (6,  7  Gill)  48;  (8  Gill) 
50;  (9  Gill)  52;  (1)  54;  (2,  8)  56;  (4,  5)  59;  (5,  6,  7)  61;  (S)  63;  (9)  66; 
(10,11)69 

ManA0Hr8lTT»— (Qnincy)  1;  (1)  2;  (2,  8,  4)  3;  (6, 6)  4;.  (7. 8)  5;  (9, 10.  1 1)  6; 
(12. 13, 14)7;  (16.  16)8;  (17)9;  (1  Pick.)ll;  (2  Pick.)  13;  (3  Pick,)  15; 
(4, 6  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  20;  (1 1  12 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14,  15  Pick.)  25;  ,15,  16  Pick.)  26; 
(16,  17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20  Pick.)  32;  (22  Pick.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1.  2  Met)  35;  (2,  8  Met)  37;  (3,  4.  6 
Met)  38;  (5.  6,  7  Met  39;  (7,  8  Met. )  4 1;  (9,  10  Met)  43;  (1 1. 12  Met ) 


SCHSDUUL  It 

40|  (U;U1UL)46;  (I,2Ciisli.)48;  A4(>Mk)50}  9Ckih.)SX;  (i^t 
0HiL)52$  (•0HiL)53;  (7, 8 Ouh.) M;  <90HiL)54.57;  (100HiL)9yt 
01,  12  OMk)  99;  (1.  2  Gray)  61;  (S  Ony)  63;  (4  Qnj)  64;  (i^  %  7 
0«iij)^(8»^  10Qtm7)69. 

IfnoBAV— (1  Dioag.)  40^  41;  (2  Doag.)  43^  46^  47;  (1)48^  51,  63;  (2)8«. 
67;  (a;  8)  89;  (3)  61;  <3)  64;  (4)  66;  (4)  69. 

MmraMCA— (1)  55;  61;  66;  69. 

Mnnnm— (Walkor)  12;  (1  How.)  36^  28^  29, 61;  (2 How.)  38;  (3, 4  How.) 
94;  (4»5  How.)  35;  (5  How.)  37;  (6  How.)  38;  (7  How.,  ud  1 8. 4  M.) 
40;  (S;  8&  &  M.)  41;  (4,  6  &  &  M.)  43;  (8,  8,  7  &  4  M.)  45;  (8.  9  S. 
ftM.)47;  (9, 10  S.  ft  M.)  48;  (118.  ftM.)49;  (19^  IS  &  4  M.)  51;  (18, 
14&4M.)53;  (28)55,57;  (24,28)57;  (28,28)59;  (27.28)61;  (28^ 
28, 30)  64;  (31,  82)  66;  (33,  84)  69. 

Umootu-(1)  13, 14;  (2)  22;  (3)  22,  23,  25,  36;  (4)  28^  29,  31;  (8)  31,  32; 
(8)  34,  35;  (7)  37.  38;  (8)  40.  41;  (9)  43;  (9,  10)  45:  (10,  11)  47;  (11, 
12)  49;  (12)  51;  (13)  53;  (14,  15)  55;  (18,  18,  17)  57;  (17,  18,  19)  59; 
(19,20)61;  (20,  21,  22)  64;  (22,  23. 24)  66;  (24,28,28)69. 
L  Miw  Hamf8HIRS~(1)  8;  (2)  9;  (3)  14;  (4)  17;  (6)  20,  22;  (8)  23,  85,  26; 

(7)  26, 28;  (8)  28.  29,  31;  (9)  31,  32;  (10)  34;  (11)  35;  (12)  87;  (18)  38; 
(13,  14)  40;  (15,  IG)  41;  (16,  17)  43;  (18)  45,  47;  (19)  49;  (19,  20)  51; 
(21,  22)  53;  (22.  23.  24)  55;  (24.  25,  26)  57;  (26,  27,  28)  59;  (28, 
28)  61;  (30,  31,  32)  64;  (33,  31)  66;  (34,  35)  69. 

Niw  JKBttT-HCoze)  1;  (I  Pen.)  2;  (2  Pen.)  4;  (1  South.)  7;  (2  South.)  8; 
(1  Hdsk)  10;  (2  Ualst)  11;  (3  Ualat.)  14;  (4  Halst)  17;  (6  Hoist.)  18; 
(8  Hakt.)  19,  20;  (1  Sox..  7  Ualst)  21;  (1  Gr.,  1  Sox.,  7  Holot.)  22; 
(1  Sox.,  1  Gr.)  23;  (1, 2Qr.)  25;  (2  Or.)  27;  (3Gr.)  28^  29;  (2  Gr.  Ch.) 
29;  (1  Hon-.,  3  Gr.  Ch.)  31;  (1  Uorr.,  1  Gr.  Ch.)  32;  (2 Horr.,  1  Gr.  Ch.) 
34;  (1  Gr.  Ch..  2.  3  Uorr.)  35;  (3  Horr.)  87;  (3  Gr.  Ch.,  1  Spoaoor,  3  ft 
4  Horr.)  38;  (1  Sponoer.  3Gr.  Ch.)  40;  (3Gr.  Ch.)  41;  (1  Spoooer,  3Gr. 
Ch.,  1  Hobt.  Ch.)  43;  (1  Sponoer,  1  Holrt.  Ch.)  45;  (I  Zoh..  2  HoUt. 
Ch.)  47;  (2  Zoh..  3  Holtt  Ch.)  51;  (2,  3  Zoh.)  53;  (3 Zoh..  4  Hobt.  Ch.) 
55;  (3  Zoh..  1  Stock.  Ch.)  57;  (4  Zoh.,  1  Stock.  Ch.)  59;  (4  Zoh.)  61; 
(4  Zoh.,  1  Dutch.,  1.2,  3  Stock.  Ch.)  64;  (2.  3  Stock.  Ch.)  66;  (1  Dntch.) 
67;  (2  Dutch..  8  Stock.  Ch.)  69. 
»  Hiw  YoBK~(l,  2  Johns.  Om.)  1;  (3  Juhoo.  Coo.,  1,  2  Coi.  Cos.,  1.  2,  3  Coi.) 

2;  (1, 2, 3  Johns. )  3;  (4. 5  Johns.)  4;  (6,  7,  S  Johns.)  5;  (9,  10,  1 1  Johns.) 
6;  (12, 13.  14  Johns..  1.  2  Johns.  Ch.)  7;  (15,  16,  17  Johns.,  3,  4  Johns. 
Ch.)  8;  (18  Johns.,  5  Juhns.  Ch.)  9;  (19  Johns..  0  Johns.  Ch.)  10;  (20 
Johns.,  7  Johns.  Ch.)  11;  (i  Cow.)  13;  (Hop.  Ch..  and  2  Cow.)  14;  (3, 4, 
5Cow.)  15;  (6Cow.)  16;  (7  Cow.)  17;  (8,  9Cow.)  18;  (1  Pai.,  1, 2  Wend.) 
19;  (2,  3  Wend.)  20;  (i  Pa;.,  4,  5,  0  Wood.)  21;  (2, 3  Poi.,  6,  7,  8  Wend.) 
22;  (3  Psi.)  23,  24;  (S,  9.  10  WencL)  24;  (4  Pai.,  10,  11  Wend.)  25; 
(4  PaL,  11,  12.  13  Wend.)  27;  (o  Pai.,  13.  14  Wend.)  28;  (6  Pai.)  29; 
(16.  18  Wend.)  30;  (G,  7  I*ai.,  17,  18  Wend.)  31;  (7  Pai.,  10,  20  Wend.) 
32;  (7,  8  Pai.,  21,  22  Wend.)  34;  (23,  24,  25  Wend.,  8  Pai.)  35;  (25,  26 
Wend.,  1,  2  Hill,  9  PaL)  37;  (9  PaL,  2.  3  HUl)  38;  (10  PaL,  4,  8,  6  Hill) 
40;  (6  mil)  41;  (7  Uill,  10,  11  PaL)  42;  (1.  2  Denio,  11  F^,  1  Barb. 
Ch.)  43;  (1.  2  Barb.  Ch.,  3  Denio)  45;  (4,  5  Denio,  2  Barh.  Ch.)  47; 
(3  Bsrb.  Ql.  A  Denio)  49;  (I,  2)  49;  (2.  3)  51;  (3,  4)  53;  (4,  5,  6)  55; 
(8,  7)  57;  (7,  8,  9)  59;  (9,  10)  61;  (11.  12)  62;  (12,  13)  64;  (13.  14)  67; 
<1M6) 
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KiORTH  Gabolima— <1  Mftrt,  1  Hayw.,  1  Tftyl.)  1;  (2  Hayw..  1  Oonf.)  t\ 
(1  Marph.)3,4;(2Marph.)5;  (l,2IiawBep.)6;  (IT.  R.)7;  (SMorph.. 

1  Hawlu)  9;  (2  Hawks)  U;  (3  Hawks)  14;  (4  Hawks)  15;  (1  Dev.)  17| 
•(21>ev.)  18,  21;  (1  Der.  Eq.)  18;  (3  DeT.»  2  Dev.  Eq.)  22,  24;  (4  Dtv., 

2  Dev.  Eq.)  25;  (4  Dev.,  2  Dev.  Eq.,  1  D.  &  B.,  1  D.  &  B.  Eq.)  27;  (1, 2 
D.  ft  B.,  1  D.  &  B.  Eq.)  28,  30;  (1  D.  &  B.  Eq.,  2  D.  &  B.)  31;  (3,  4  D. 
ft  B.,  2  D.  ft  B.  Eq.)  32;  (4  D.  ft  B.,  2  D.  ft  B.  Eq.)  34;  (I  Ired.)  35» 
(1  Ired.  Eq.)  36;  (2  Ired.)  37;  (2,  3  Ired.,  2  Ired.  Eq.)  38;  (3,  4  Ired.) 
2,  3  Ired.  Eq.)  40;  (4,  5  Ired..  3  Ired.  Eq.)  42;  (.<5,  6  Ired.,  3, 4  Ired.  Eq.) 
44;  (6, 7  Ired.,  4  Ired.  Ch.)  45;  (7, 8  Ired.,  4,  5  Ired.  Eq.)  47;  (8,  9  tred., 
6  Ired.  Eq.)  40;  (9,  10,  11  Ired.,  6  Ired.  Eq.)  51;  (11  Ired.,  7  Ired.  Eq.) 
53;  (12, 13  Ired.,  8  Ired.  Eq.)  55;  (13  Ired.,  Sired.  Eq.,  BusbeeL.,  Bus- 
bee  Eq.)  57;  (Basbee  L.,  1  Jones  L.,  Basbee  Eq.,  1  Jones  Eq.)  59;  (1,  2 
Jones  L.,  1, 2  Jones  Eq.)  62;  (2  Jones  Eq.,  2, 3  Jones  L.)  64;  (3, 4  Jones 
L.,  2,  3  Jones  Eq.)  67;  (3  Jones  Eq.,  4,  5  Jones  L.)  69. 

Ohio-(1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (6)  22,  24;  (6)  25,  27;  (7)  28.  80; 
(8)  31,  32;  (9)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (13)  42;  (14,  15)  45; 
(16)  47;  (17)  49:  (18)  51;  (19)  53;  (20)  55;  (1,  2  Ohio  St)  59;  (3,  4 
Ohio  St.)  62;  (4, 6  Ohio  St)  64;  (6, 6  Ohio  St)  67;  (7, 8  Ohio  St.)  70. 

O&iaoir— (1)  62. 

PxNNSTLTANiA— (1  Add.,  1,  2,  3  DslL,  1,  2  Teates)  1;  (1  Bin.,  3,  4  Yeates) 
2;  (2  Bin.)  4;  (3,  4  Bin.)  5;  (5,  6  Bin.)  6;  (1,  2S.  ft  R.)  7;  (3,  4  S.  ft  R.)  8; 
(5,  6  S.  ft  R.)  9;  (7  S.  ft  R.)  10;  (8,  9  S.  ft  R.)  11;  (10  8.  ft  R.)  13;  (11; 
12  S.  ft  R.)  14;  (13  S.  ft  R.)  15;  (14,  15,  16  8.  ft  R.)  16;  (17  S.  ft  R.)  17, 
(1  Rawle)  18;  (2  Rawle)  19;  (2  Rawle,  1,  2  P.  ft  W.)  21;  (3  Rawle,  2,  3 
P.  ft  W.)  23,  24;  (4  Rawle,  1,  2  Watts)  26;  (4  Rawle,  2,  3  Watts)  27; 
(5  Rawle,  4  Watts)  28;  (1  Whart )  29;  (1,  2Whart.,  6  Watts)  30;  (6 Watts, 

3  Whart.)  31;  (7  Watts)  32;  (4  Whart)  33;  (8,  9  Watts,  4,  5  Whart.) 
34;  (9,  10  Watts,  6  Whart.)  36;  (6  Whart.,  1,  2,  3  W.  ft  S.)  37;  (3  W. 
ft  S.)  38;  (3,  4,  5  W.  ft  S.)  39;  (5,  6  W.  ft  S.)  40;  a  8, 9  W.  ft  S.)  42; 
(1,  2  Pa.  St)  44;  (2,  3.  4.  6)  45;  (6,  6, 7)  47;  (7,  8, 9, 10)  49;  (10^  11,  12) 
51:  (13,  14,  15)  53;  (16,  17, 18)  55;  (18,  19,  20)  57;  (20, 21)  50;  (22)  60^ 
(22,  23,  24)  62;  (24, 25)  64;  (26,  27)  67;  (28,  29)  7a 

liuoDB  Island— (1)  ^%  36,  51,  53;  (2)  55,  57,  60;  (3)  62;  (3,  4)  67;  (4, 
5)70 

South  Gaboliva— (1,  2  Bay,  1  Desaa.  Eq.)  1;  2  Desan.  Eq.,  1  Brer.)  2; 
(2  BrsT.)  3;  (3  Desaa.  Eq.,  2  Brev.)  4;  (3  Desan.  Eq.,  3  Brev.)  5$ 
(4  Desan.  Eq.,  8  Brev.)  6;  (I  N.  ft  M.)  9;  (I  N.  ft  M.,  I  MoO.)  10;  (I,  2 
MiU)  12;  (2  McC.)  13;  (1  Harp.  Eq.)  14;  (3  McC.)  15;  (1,  2  MoO.  Cb.> 
16;  (4  McC.)  17;  (1  Harp.)  18;  (1  fiai.)  19;  (1,  2  Bai.,  1  BaL  Eq.)  21; 
(2  Bai.,  1  Bai.  Eq.,  1  Rich.  Eq.)  23;  (I  Rich.  Eq.)  24;  (1  Hill,  1  Hill  Ch.> 
26;  (J!  Hill,  1,  2  Hill  Ch.)  27;  (2  Hill  Ch.)  29;  (3  Hill,  I  Riley,  1  RUty 
Gh.,  2  HiU  Ch.)  30;  (Dudley)  31;  (Rice)  33;  (Chores)  34;  (MoM.)  36r 
(1  MoM.  Eq.,  2  MoM.)  37;  (2  MoM.,  1  Spears  Eq.)  39;  (1  Spears,  1  Spsm 
Eq.)  40,  42;  (I  Rich.  Eq.,  1  Rich.,  2  Spears)  42;  (1,  2  Bioh.,  1,  2  Bkh. 
Eq.) 44;  (2, 3 Rioh.)  45;  (2  Rioh.  Eq.)  46;  (1  Strob.  Eq.,  1,  2  SIroh.)  47; 
(2, 3 Strob.,  2 Strob.  Eq.)  49;  (3,  4  Strob.,  3  Strob.  Eq.)  81;  (4,  6  Strob., 

4  Rioh.,  4  Strob.  Eq.)  53;  (3, 4  Rioh.  Eq.,  4, 5,  6  Rioh.)  55;  (4  Rioh.  Bq., 
6  Rioh.)  57;  (5, 6  Rioh.  Eq.,  6  Rioh.)  60;  (6, 7  Rioh.  Eq.,  7,  8  Rich.)  62; 
a  8  Rioh.  Eq.,  8,  9  Rich.  L.)  64;  (9,  10  Rioh.  L.)  67;  (8»  9  Bloh.  Eq.» 
10^  11  Bioh.  L.)  7a 
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TteKUttii-Hl  Orert.)  3;  (1  Cooke.  2  Overt.)  5;  (3.  4,  6  Eaj,)  9;  (Pack)  14; 
<M.  dL  Y.)  17;  (1, 2,  3  Yarg.)  24;  (4. 5  Yerg.)  26;  (6. 7  Yerg.)  27;  (8  Yerg.) 
29;  (8,  10  Yiwg.)  aO;  (10  Yerg.)  31;  (1  Meiga)  33;  (1  Homph.)  34.: 
(2  Hvmph.)  36,  37;  (3  Hnmph.)  39;  (4  Humph.)  40;  (5  Homph.)  42; 
(0  Humph.)  44;  (7  Humph.)  46;  (8  Hamph.)  47;  (8,  9  Humph.)  49; 
(0,  10  Humph.)  51;  (10,  11  Hunph.)  S3;  (1  Swen)  55,  57;  (2  Swan)  58; 
(1  Sneed)  60;  (1, 2  Sneed)  62;  (2  Sneed)  64;  (3 Sneed)  65;  (3, 4  Sneed)  67: 
(4,  5  Sneed)  7a 

ftaA»-<l)4€;  (2)«;  W«;  (i, 5) 61;  (5, «) 55;  (6)  66; a» 5k « »;  0. 10. 

11)  60;  (11,  12,  IS)  63;  (11,  14.  15)  65;  (15,  17. 18)  67;  {1%  !«,  »)  7a 
VnuioiiT— (1  N.  Chip.,  1  D.  Chipb)  1;  (1,  2  Tyler)  2;  (1  D.  GUp.)  6, 12; 

(1  Aik..  2  D.  Chip.)  15;  (3  Aik.)  16;  (1)  18;  (2)  19,  ^;  (3)  21,  23;  (4) 

28^  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)  33;  (11)34;  (12)36; 

(13)  37;  (14)  39;  (16)  40;  (16,  17)  42;  (17,  18)  44;  (18, 19)  46;  (19)  47; 

(20)  49;  (20,  21)  50;  (21,  22)  52;  (22,  23)  54;  (23)  56;  (24,  28)  58;  (25, 

26)  60;  (28,  27)  62;  (27,  28)  65;  (28,  29)  67;  (29)  7a 
?Bai]riA— (1  Jeff:,  1,  2  Wadu,  1,  2  Okll)  1;  (3,4,  5  CkU)  2;  (1,  2  H.  4  M.. 

60aU)3;  (4  H.  4  M.,  1  Muni)  4;  (1  Tn.  (>•.,  9^ 3  Mnnl) 5;  (4Manf.) 

6;  (5  Mnnf.)  7;  (6  Muni)  8;  (1  GSilm.)  9;  (1  Band.)  10;  (2  Band.)  14; 

(3,4Baad.)15;  (5Band.)16;  (6Band.)18;  (1  Leigh)  19;  (2L«gh)21; 

(8Laigh)33;  (3,  4  Leigh)  24;  (4  Leigh)  26;  (5  Leigh)  27;  (6  Le(gh)  29; 

(7  Leigli)  30;  (8  Le<gh)  31;  (9  Leigh)  33;  (10  Leigh)  34;  (11  Le(gh)  36; 

(11, 12  Leigh)  37;  (1  Boh.)  39,  40;  (2  Boh.)  40;  (1  Orait)  42;  (2  Gntt) 

44;  (3  OraU.)  46;  (4  Gimtt)47;  (4,  6  Oraii.)  50;  (5,  6  Gtatt.)  58; 

(7  OratL)  54;  (7,  8  Oiatt.)  56;  (9  Gfatt.)  58;  (9, 10  Giatt.)  60|  (11 

Oratk)  62;  (12  GnU.)  65;  (13  Gtatt.)  67;  (13  Gfatt.)  70. 
ITiiooiiaiii— <1  Fin.)  39.  40,  42. 44;  (2  Pin.,  1  Chand.)  58;  (2.  3  Fb..  %  I 

(9mnd.)84;  (3  Fin.)  56;  (1.  2)  80;  (3)  68;  (4)  65;  (5)  68;  (6)  ta 
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Lynch  v.  Baxter S40,  645,  647 

Lynn  v.  Le  Gierse 885 

Lyon  Y.  BoUing 102 

Lyons  v.  Sand&d 761,  752 

Lytle  V. 


84 


Gases  Gtexd. 


Kacanley  ▼•  BtoimII  elo«  Print- 
ing Co 88^683,636 

MacCabe  y.  Blymyn 70 

Maoey.Datton 872 

Mack  ▼.  Wetder 675 

MackkUey'i  Case 158 

Maclay  v.  Sands 631 

Biaoomber  ▼.  Burkar 473 

MageeT.Bioe 341 

liahoney  ▼.  Pao]^ 182, 188, 185 

Mallet  ▼.  UnotoSam  Gold  ft  Sil- 
ver Mining  Go 620 

Mandeyilto  ▼.  SolooMB 141 

Mandaville  ▼.  WaU 225 

MannT.  Bogen 846^347 

Manning  ▼.  MitdMiMB 260 

BlanningT.  Waul.... 251 

MannylOOi  Y.  VtmA •  681 

MMleaT.  Maplaa 

Mali^T.Stona 245, 

Marine  Dook  eto.  Ina.  Go.  t.  Mb> 

Millan 658 

Marriot  ▼•  Da^qr 741 

Maiahv.  Loader 487 

MaiahY.  Maiah 207 

Maiahv.Bioe 741 

ManhaU  ▼.  bnej 505 

Martel  ▼.  Somen 825 

Martendale  Y.  FoUett 548 

Martin  Y.  Dnffi^Y 148 

Martin  Y.  HiU 65^67,68 

Martin  Y.  Hughes 852 

Martin  Y.Iyes 119 

Martin  Y.  Jaefann 275 

Martin  Y.  Latta 214 

Martin  Y.  Loflaod 599 

Martin  Y.  Mayor  of  Brooklyn....  509 

Martin  Y.  MerriU 458 

Martin  Y.  Potter 70 

liartin  Y.  Smith 196 

Biartin  Y.  State 809 

Martin  y.  Tomer 581 

Martini  Y.  Colea 793 

Manrin  y.  Dennison 403 

Mason  Y.  Keeling 259 

Mason  Y.  Thomas 575^  581 

Mason  Y.  Thompson 251 

Mason  Y.Waita 790 

Mason's  Oase 185,  191 

Maasey  Y.  Ins.  Go. 134 

Massey  Y.  Thompson 244 

Masson  Y.  BoYet 582»  583 

Master  Y.  Miller 548 

Mateer  y.  Brown 651 

Mathews  Y.  Chrisman 237 

Mathews  Y.  SUte 178 

Matlaok  Y.  Boberts 115 

Matlock  Y.  Bigbee 583 

Biatteson  Y.  Ellsworth 549 

MaUhews  Y.  Douthitt 545 

Biatthews  Y.  Sands. 568 

BCatthews  Y.  Wame 599 

Biattocks  V.  Lyman 692 

Mattoz  Y.  Bfiattoz 723,  724 


Manrer  Y.  BianhaB •••••  114 

Manry  Y.  Gooper 297 

May  Y.Milton Ill 

Mayfield  Y.  BCaaaden 850 

Mayho  Y.  Gotton 852 

Mayor  etc  of  N.  T.  y.  BidleY...  508 
Biayor  eto.  of  N.  Y.  y.  Fnm 

509,  564 

Mayor  of  Baltimore  y.  Leflbrman.  675 
Biayorof  KinntonY.Hotner....  539 

MoAdams  y.  Keith. 675 

McAfee  Y.  State 449 

McAlisterY.  Smith 66^  84 

MoArtfaQrY.Garrie.620b827«555,  558 

MoGaB  Y.  Ghambsriain 222 

MoGartn^Y.  King: 57%  574 

MoGartnejY.  Shepaid 471 

MoGtftn^  Y.  Stat* 178 

MoGaskmr  ▼•  Oimir. 482 

MoGollom  Y.  Smith 870 

MoGdUnmY.  HnbbsrI.... 818 

MoGomhs  y.  Town  Oouoil  of 

Akron 508 

MoGonnanghy  y.  Baztsr. .  • .  .847,  350 

MoGord  Y.  Seale .  739 

McGormiek  Y.  Bai^y 825,632 

McGormiek  Y.  MoNeQ 400 

McGoy  Y.  Galloway 61 

McGoy  Y.  Morrow 540 

McCoyy.State 448 

MoCloBkeyY.  People 188, 184 

McClurken  Y.  MeOliirkan 846 

MoGreary  Y.  Turk 567 

MoCreliss  Y.  Hinkle. 593 

MoGrinunin  y.  Gooper 880 

MoGaUoch  Y.  Gowhw 139 

MeGullongh  y.  Biayor  of  &ook- 

lyn 714 

MoGoneY.  Norwich  a^  Gas  Go.  488 

McGarry  Y.  Hooper 544 

McDanial  Y.  Biaoe 853 

McDaniel  Y.  State 178 

McDaoiel  Ik  Steele 506 

McDaniel*8  Gase 178 

McDaniehiY.  Ladham 407,409 

McDermot  y.  MoBennot  •  •  •  .575^  576 

McDonald  Y.  Gampbell 353 

McDowell  Y.  Goldsmith 196 

McDowell  Y  Jefferson 699 

McElmurray  y.  Ardis 239 

McEntee  y.  State 179,  190,  191 

McFarland  y.  Lester  . .  .627,  635,  636 

McGee  Y.  Stone. 650 

McQehee  ▼.  McGehee 530 

McGhee  Y.  EUis 575 

McQlynn  Y.  Billinn. 409 

McGowan  y.  Ward. 547 

McQrath  Y.  St  Glair 344 

McGaire  Y.  Shelby 543 

Mcintosh  Y.  Greenwood 827 

McKeaggy.GoUehan 564 

McKecy.Jndd 380 

McKee  y.  MoEinley 115 

McKee  Y.  Wilcox. 844,845 


Casks  Cmix 


3S 


If oKmh  T.  BeraplMid 122 

If cKeosie  ▼.  WashlDgfeoii  I^e  Lis. 

Co 681 

licKernaAT.Neff. 676 

MeKyruig  ▼.  BoU 608 

HcLuria  t.  Spalding 697 

McLangUin  T.  PUtte 787 

MeLaariD  ▼.  ThompMm. 706 

IfeLond  t.  Selby 746 

McHahoov.  Sloan 230 

If oACumfl  Y.  Cbmpbdl 845 

McManm  ▼,  KeJtb 072 

MeMiehMl  T.  ICeDmMtt. 833 

If  eMillaa  Y.  BudMidi 674 

HoMiOaii  T.ViMhflr 676 

If  oMfllHa  T.  WuBcr 874 

MeliUkn  y.  W«lil« 478 

lioMini  Y.  MaYM 618^620 

MeUiitrie  Y.  IMbrmkk 166 

MeNntt  Y.  StnjhooL 160 

IfcPhafl  Y.  HjBtt 627 

MePlMfwin  Y.  Omlilt 638 

If oPhctmi  Y.  lidPlMnai 884 

McQneoi  Y.  Stele 188,180 

MeBeyiMlds  Y.  State S80 

Mead  y.  MHbImU 678 

Heed  Y.  Buidolph 88^803 

If  eedor  Y.  Sotab^ 238 

Ifearca  y.  OomniiaBioiMfB  of  ^VHl- 

miqgton 608,664 

IfeaaiiTe  Y.  Gee 116 

Ifeehan  y.  Hariem  flavii^  Bank  628 

Ueek  Y.  MeClnre 676 

MeekaY.  Hahn 710 

Meeka  Y.  Vaanatt 710 

Mellen  Y.  Boannaa IM^  646 

Melvin  Y.  Ead^. 178 

Melton  Y.  Andrews ' 847 

UeMn  Y.  PlroprietoiB 318 

Menard  Y.  Seadder. 237 

MenoiU[h*B  Appeal 166 

Merced  Mining  Oo.  y.  nwnont.  643 

MeroerY.HalL 884 

Mercier  Y.  Cihaae 860 

Merohante'   Bank  y,  ThoBipaon 

678,686 

Meredith  Y.  Andrca 863 

Merlin  y.  Manning 

MerriU  Y.  Smith 

Merriman  y.  Hnndrad  of  CAdp- 

penham  ..••••••••••••• 186 

Merrid  Y.  Claaon 282 

Merry  ▼.  Boetwidc 883 

Measer  v.  Woodman 797 

MethardY.  State 462 

Methery  Y.  Walker 848;  862 

MetiBE  V.  Peamll 638;  684,  638 

Menz  V.  Anthony 394 

Miantonomi,  The 151 

Milam  Co.  v.  Bobertaon 314 

MUea  Y.  StBYena 340 

MillenY.  Boannan 673»  584 

Maier  V.  Alexander 816,  318 

MiUoTY.  Baker 4C6 


Mi]]erY!c6nklta40o!!I.*!'!.'!  210 

MillerY.  BitUl 160,210 

MiUerr.  Fitoh 573 

MillerY.Jonea 642 

MiUerY.Long 335 

Miller  Y.  MaSea 693 

Miller  Y.  MoBair 625 

Miller  Y.  Menka 863 

MillerY.  Miller S16;f76^884 

MilteY.Baoe 828 

BfillerY.Beed 648 

Bfiller  Y.  State 188 

Miller  Y.  Soita 424 

Millinr  Y.  Socg 122 

MillilenY.  Bnnm. 
MilUoaY. 


..  814 

..  675 

860,868 


MUkY. 

Milb  Y.  Banay 

MOla  Y.  Qfaal. 

Milla    Y.    Tbwn    of    J< 

688;  630^633 

MatonY.Baden 668 

Milwankea  ft  IL  B.  B.  Ca.  y. 

MilwankeaftW.B.B.Oik...  488 

MimmaY.  State 448 

Minter  Y.Dent 244 

Mieaonri  ▼.  Wella 603 

Mitchell  Y.  Bowen 710 

Mitchell  Y.  Bvana 872 

Mitchell  Y.  Haaen 646 

MitcheU  Y.  lipe 778 

Mitchell  Y.  Marr 899 

MitohellY.  State 804 

MitcheU  Y.  Wioateir 431 

Mitford  Y.  Ifitfofd 88 

Mohler^  Appeal • 608 

Moke  ft  Bra  Y.  Biaekate 314 

Monagfaan  Y*  Small 575^  676 

Monarqne  y.  Mooarqne 575,  576 

MonkhooaeY.  Hay.i 431 

Montague  ▼.  Bichardaon 416 

Monte  AUigre,  The 678 

Montgomery  y.  TnU 676,  764 

Montgomery  y.  Wi|^t 72 

Moody  Y.  naming 714 

Moor  Y.  BhgraYe 661 

Moorev.  Akm 573,  674 

Moore  y.  Andeia 880,  675 

Moore  Y.  Bettia 655 

Moore  Y.  Fita  Bandolph 822 

Moore  y.  Haatinga  ft  St.  L.  O. 

Co 489 

Moore  Y.  Honston 162,  153 

Moore  y.  niinoia 153 

Moore  V.  Platte  Coonty 677 

Moore  y.  Baymond 830 

Moore  y.  Beai'ea 345 

Moore  ▼.  Rice 325 

Moore  y.  Sohnlta 647 

Moore  Y.  Whitia 851,  852 

Moreland  ▼•  Bamhart 29f 

Mortal  Y.  Swift 141 

Morey  y.  Metropolitan  O.  L.  Oo.  488 
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Casss  Citbd. 


MorgMiT.  Gfoff 791 

Morgaa  t.  Steuns.MOb  U^  M7,  348 

Moraui  T.  Vaiiok 466 

Mortey  Y.  Wright 90 

MorriB  ▼.  Barroii|^ 95 

Morria  v.  Corry. . .  •  • 605 

Morris  T.  Mowatt 075»  576 

McMrrisT.  Furker 628^  634 

Morris  ▼.  Phelps 121 

Mori  is  T.  Ststo 327 

Morrow  ▼.  Cooflsa .....627 

MorrowT.Reed 473 

MorrowT.Weed 700 

iMorse  ▼.  Gamer 688 

Mortlock  V.  BuUer 456 

Morton  T.  Jaokion 635 

Morton  v.  Morton. 139 

Moses  ▼.  Boston  &  Mains  B.B..  291 

Modsy.  McCaU 275 

Mosflv.Shesr 698 

Mottv.  Burnett 637 

Mount ▼.  Brown..:     586 

Mountosstie  v.  Moe^.  • . .  - 576 

Mo^riquand  ▼.  HaiS 851 

Mower  ▼.  Kip ..599,600 

Mnlrv.  Craiff 575 

Mnlhally.  i^dnn 96 

Mumford  v.  Osnty 69 

Munioipalily  No.  1  ▼.  Gaslight 

Co 489 

Mann  v.  Bamum 636 

Murch  ▼.  Cooper 737 

Munroe  v.  Concord  R.  Govp 429 

Murchison  y.  Plyler. 347 

Murphy  v.  Murphy 97 

Murphy  T.  People 188,  191 

Murphy  V.  Richardson 122 

Murray  v.  Hay 562 

Murrayv.SellB 346 

Mnschamp  v,  Lsnoastsr  etc  B. 

R.  Co 232 

Mutual  Life  Ins.  Co.  T.  Baloh .. .  585 

Myers  y.Mott 703 

MyersY.  White 155 

Myer's  Appeal 599 

MyrickY.BiU 846 

Mytinger  y.  Springsr  ••••    ....  791 

NagleY.  Macy. • 675 

NagleY.NagIs 723 

XealY.  Coe M7,  348 

Needham  y.  Branson 275 

Neil  Y.  Case 549 

NeUlY.Keese 392 

Nelson  y.  Iverson. 245»564 

Nelson  v.  Vermont  oto.  &  &  Go.  429 

Nelthrop  Y.  Holgats 457 

Nesmith  y.  Drum 226 

Newall  Y.  Wrij^t 659 

Newberry  y.  NowbsRy 598 

Newbrandt  Y.  Stats 448 

New  Bmnswick  Stsamlwat  sito. 

Co.  Y.  Tleis 522 

KeweU  Y.  Maybsny 549 


Newell,  Ex  parts 673 

Newman  y.  Chapman 267*  269 

Now  Orleans  G.  L,  ft  Bw  Co.  y. 

Paulding 486 

Newsom  y  Anderson. 467 

N.  Y.  a  &  H.  R.  R.  Co.  Y.  Metro- 

politsn  G.  L.  Co 486 

Nicely  Y.  Boylea 314 

Nichols  Y.  Jones. .  .628b  686^  637,  696 

NioholB  Y.  Lumpkin 637 

Nichols  Y.  Mass 68 

Nichols  Y.  OYeraoker 742 

Nichols  ▼.  Patten 894,  779 

Nicholson  y.  N.  Y.  sto.  R.  R.  Co.  384 

Niell  y.  Morley 108 

Nimms  y.  Commonwealth 695 

Nobley.  Cromwell 578,080 

Noel  Y.White 141 

NoUny.Reed 851 

Norden'sCase 182 

Norris,  Estate  of 207 

Norton  Y.  Doherty 605 

Norton  y.  Warner 631 

North  Penn.  Coal  Co.'s  Appeal. .  128 

Northwood  Y.  BaRington 767 

Nye  y.  Denny 62 

OakesY.  Hill 421 

O'Connor  y.  Blake 779 

Oconto  Ca  y.  Jerraid.  • . , 478 

Offiitt  y.  FlaKg 65,67,68,72 

Owen  y.  Slatter. 572 

Owsley  Y.  Smith 575 

Ogden  y.  Gibbons 154 

Ogden  y.  Raymond 610 

Ogden  V.  Saunders 153,  154 

Ogletree  Y.  State 515 

O^eary.  De  Goesbrisnd 424 

Ohio  Life  Ins.  &  Trust  Co.  y.  Mer- 
chants' etc.  Co 516,  528 

Oil  City  Gas  Co.  y. Robinson....  489 

Oland  y.  Burdwiok. 158 

Old  Colony  R.  R.  Corp.  y.  Ryans  322 

Oldham  y.  Ledbetter 790 

Oliver  y.  Hondlet 610 

Oliver  y.  Snowden 347,  353 

Oliver  y.  State 516 

Ordy.MoEee 662,663 

Ord  Y.  Steamer  Unde  Sam 

625,632,635 

Oregonian  RV  Co.  y.  Oregon  R*y 

fNay.  Co 627,  &,  629,  636 

Ormsby  y.  Teny 579 

Orry.  Shraft 845,846,849 

OrwTY.Stonns 262 

Ortley  y.  MeaMre 197 

Osbom  Y.  Phelps 465 

Osborne  Y.  Endioott 61 

Osmond,  Lewis  ex  dem.  y.  Wal- 
ters  115 

Ostsrbsfg  ▼•  Unkm  Tmat  Go. . . 

878^577 

Osterhont  y.  Shosmakar. 
Ostrom  Y. 


Gases  Cnxn. 
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QUA 
Ow«BT.  Slattar 


681 
605 
674 


139 
735 


Pteak T.  Mimr  0te.  o(K. T... 

Pkdur  V.  Gnnwlai  • 

Pago  T.  Boberti 

P!i£i0T.  Meikr 

Palmer  T.  Taftas 

Pariay.  Vaa 430,431 

P^iahT.Eafler 478 

Pukv.Hopiina 249 

Ptoker  V.  Hiaa 259 

Parker  T.  Plurmele 727 

Pkrker  T.  PtvUow 673 

Plu-ker  T.  Pjropriflton  eto. . .  .301,  383 

Pkrker  V.  State 190 

Pkrkerv.  Swan 318 

Parker  V.  Walrod 466 

Parkin  ▼.  Thoroald 731 

Pkrka  T.  Hisda 698 

ParkaT.Mooie 404 

Ftoka^Iiire 346 

Pteiill  T.  MoKmlex 465 

Paraon  r.  Lefiforta 114 

Pariee  T.  Stewart 346 

Ptftridge  v.  Forsyth 522 

Fateraon  O.  L.  Go.  ▼.  Brady. ...  486 

Patteraon  ▼.  Taah 793 

Patton  ▼.  Kennedy 698 

Platton  T.  Qoldiboroagh 139 

Pfttton  ▼.  Mitfrath 523 

Partridge  V.  McKinney 620 

PaalT.Slaaoo 779 

Panlett  v.  Peabody 682 

Pazaon  y.  Lefferta 115 

Peaae  ▼.  Odenkiroheii. 67 

Peat's  Gbw 18Q,  189 

Peck  y.  CSaipenter 363 

Peck  y.  Omistook 478 

Peck  y.  Hubbard 216 

Pcckv.Land 333 

Pelauy.  De  Beyard 844,  345 

Pelbman  y.  Pinkingill . ,  > 639 

Pelletreaa  y.  Jackm 93 

Pendleton  y.  Button 786 

Pendleton  y.  Galloway 313 

Penniman  y.  Hartshorn 282 

Pennington  y.  Yell 505 

Pennock  V.  Hart 702 

Penn.  Salt  Mf^.  Co.  y.  Neel  ...  141 

Penny  y.  Martin 411 

Penobscot  Boom  Corporation  y. 

Lamson 516 

Penrose  y.  Griffith 140 

Penwarien  ▼.  Ching 526^539 

Pentz  y.  Stanton 608 

People  y.  Ah  Ki 

447,448,449,451,452 

People  y.  Antonio. 447 

People  y.  Beck 181 

People  V.  Brenham .764,  765 

People  y.  Chambers. . .  .447,  448,  451 
Pe^y.Qongh 182 


P.'pleT.Oova 179 

People  y.  Cowka. .  .7581 780^  764,  767 

People  y.  Crayeroft 381 

People  y.  Cunningham. 384 

People  y.  Curtis 631 

People  y.  Dayia 1701172,497 

People  T.  Dofwliag 451 

People  y.  BastoQ 667 

People  y.  Enooh 306,306,808 

People  V.  Getty 447»449,450 

Peopley.GiU 447 

People  y.  Gordon 452 

People  y.  HaU 184,  189 

People  y.  Hooghtaling 790 

People  y.  Hnr&y 447,450 

Peopley.  Jones 190,  191 

People  y.  Keefer 188 

People  y.  Kelly 447,450 

Peopley.  Kendall 432,497 

People  y.  Kniokerbooker  life  Ins. 

Co.. 676,676 

People  y.  Leyison 448,  451 

People  y.  Loucks 714 

People  y.  Martin. 769 

People  y.  McCumber 

629,631,635,636,637 

People  y.  McDaniels 186,  187 

Peopley.  McGinty 183,  184 

People  y.  Mulvane 447 

People  y.  Nelson 178,  181,  101 

People  y.  Noregea 448 

People  y.  Payne 184 

Peopley.  Peabody 170, 172 

Peopley.  Porter 764,767 

People  y.  Bandolph 498 

People  y.  Riehrooiid 499 

People  y.  Rodondo 447 

People  y.  Roaborough 724,  769 

People  y.  Runkle 759 

People  V.  Sander 451 

People  y.  Schuyler 420 

People  y.  Shuler 181, 182 

People  y.  Su^ryison. 746 

People  y.  Swinford 450 

People  y.  Teller 49^) 

People  y.  Titherington 449 

People  V.  Townsend 497 

People  y.  Utica  Ins.  Co. 513,  514 

People  y.  Vice 179,  180, 181,  100 

People  V.  Walker 450 

People  V.  Wells 769 

People  y.  Whitesides 767 

People  y.  Whitson 450 

People  y.  Williams. 450 

People  y.  Wilson 447 

People  V.  Wright   189 

Perkins  v.  Barnes 698 

Perkins  y.  Qaigley 352 

Perkins  v.  Winter 579,  681 

Perkins  y.  Wright 735 

Perley  V.  Chandler 135 

Perreira  y.  Jopp 470 

Perry  v.  Ames 724 

Perry  y.  City  of  Worosstar.  •  • .  •  670 
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Cases  Citedi 


P«rryv.  state 460 

FBruIronCo.,  Bz  perto 600,4M)2 

PMerkin  T.  InloM 642 

Peton  y.  demflnti 890 

Peien  v.  jMDMtown  Bridge  Co. 

662,075 

Pettee  V.  Prcmt 830 

Pettee  v.  Be&k  of  WhitehaU....  418 

Pettiboiie  Y.  Stereos 883 

Pettit  ▼.  Fettit 672 

Pettit  V.  Shepheid 602,  600 

Peyton  T.  Barton 122 

PUttv.Brown 728 

PleaaanU  y.  Pendleton 706 

PleydeU  y.  Earl  of  Povohaeter. .  248 

Plamey.  Sewaid M|  020 

Phekn  y.  Olney 668 

Phelps  ▼.  Mayer • 667 

Phelps  T.  Bocnsgr 84^860 

Phmber  y.  MfttsoQ 124 

Philips  y.  Green 246 

Philips  y.  Hnth 703 

Philleoy.  Sanlord 522 

Philleoy.  Smalley 848 

Phillips  T.  BUir 122 

Phillips  T.  Bristol 478 

PhiUipay.  Coffee 688 


Phillips  y.  Oregg 

Phillips  y.  HaUT. 466 

Phillips  Iimeri<^   Aoadsny  y. 

Davis an,  878 

PhilliaUrk  y.  PlnckweU 528 

Phinney  y.  Baldwin 66 

Phip^  y.  Jones 879 

PhoBnixville  y.  Phoeniz  Iroii  Co.  •  137 

Piokard  y.  Boberts 88 

Piokard  y.  Sears 228 

Piokens  y.  Tarborongh 830 

Pickering  y.  Bnsh 230 

Pieioe  y.  Andrews 660 

Piensy  ▼.  Sabin 620 

Pierson  y.  Annstrong 413 

Pleison  y.  Vlbken 114 

Pikey.Baoon 291 

Pikey.Baloh 881 

Pillow  ▼.  Roberts 477 

Pillow  y.  Thomas 258 

Pillsbory  y.  Looks 264 

Pinckaid  y.  Pinckard 593 

Piper  y.  Manny • 251 

Pistole  y.  Street 546 

Pitman  y.  Kintner 610 

Pittv.VUey 321 

Pittoy.Bailard 478 

Pitts  y.  Hendriz 166 

PUnters' Bank  y.  Sharp 645 

Pollard  y.  Merrill 559 

Poolv.  HodneU 678,  674,  683 

Poole  y.  Qerrard 844 

Poorman  y.  Mills 675 

Porter  y.  Allen 124 

Portery. PteiuonnocMfg. Co....  567 

Porter  y.  Porter 562 

Bortisy.HiU 863 


Posty.  Leet • 

Potinger  y.  Wightman 866^866 

Potter  y.  Taggart 458 

Potter  y.  Washbnm 404 

Potto  y.  1>ayenport. .  .'•  ,844^  840^  848 
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GOMMISSIONEBS  OF  ASHLAND  GOUNTY  V.  D1BEOIOB8 
OF   RiCHLAKD   GoUNTY  InFIES£ABY. 

[7  Ohio  Bkatb,  C5.] 

^WHSHira  Advakcixg  Monet  to  Bbuevb  Ihdiobkt  PBBSOirs  mat  &■- 
OOTXB  the  same  from  the  person  or  municipal  authority  obligated  to 
support  such  persons  only  in  case  of  a  neglect  of  such  obligation  or  a 
refusal  to  support  such  persons. 

Pavpkss  Who  Becomb  Sbttlbd  Remain  Chabob  on  Township  whose 
territory  affords  them  a  dwelling-place,  without  regard  to  the  former 
name  or  boundaries  of  the  township  from  which  they  ha^e  become 
•epaxated. 

KiW  COITNTT,   WHEN  FOBMED,   flBAIX  BeGEIVB  AND   BBOQMB   CHABOBABLE 

with  all  paupers  having  a  residence  and  legal  settlement  In  the  tsrritoiy 
of  which  it  is  composed. 

LirjTATio's  Place  or  Sbttlembnt  is  not  Intaudatbd  ok  Changed  by 
confinement  in  an  asylum  or  jail  by  lawful  authority. 

OataoTOBS  Autborizbd  to  Remove  Paufebs  to  Countt  whose  commis- 
sioners are  obligated  to  receive  them  may  sue  and  recover  for  breach  ot 
duty  if  such  paupers  are  not  received. 

Hew  CSountt  Made  by  Dtvidino  Old  One  is  not  Chaboeable  with  any 
espenae  incurred  by  the  old  county  in  keeping  a  pauper  whose  proper 
residence  is  in  the  new  one,  until  he  baa  been  removed  to  the  new  one 
with  the  request  that  he  be  received  and  taken  care  of  by  the  commis- 
aionera. 

SzpBNSEs  or  Retuxnino  Paupbbs  to  C0MMI88IONEBS  or  New  County 
carved  from  the  old  one,  together  with  the  charges  for  keeping  them  from 
that  period,  is  the  limit  of  recovery  in  case  such  paupers  are  not  received. 

Debt,  by  defendants  in  error  against  plaintiffs  in  error. 
Mary  Carlisle  had  a  legal  settlement  in  Green  township,  Rich- 
land county;  became  insane;  was,  under  proper  proceedings, 

sent  to  the  lunatic  asylum  in  1839;  was  declared  incurable  and 
Am.  dbo.  tol.  lxx— 4  49 


50  Ashland  Co.  v.  Richland  Co.  Infirmary.      [Ohio^ 

returned  to  jail  in  1844;  and  was  afterwards  maintained  at  ttie 
expense  of  the  county  in  the  infirmaiy.  In  1846,  the  county 
of  A»hland  was  created,  partly  out  of  Richland  county,  and 
Green  township  became  a  part  of  the  new  county.  In  1847  the 
directors  of  the  infirmary  requested  the  trustees  of  Green 
township  to  take  said  llaiy  Carlisle  off  their  hands  and  support 
ber,  and  in  1849  they  presented  a  bill  for  her  support  to  the 
commissioners  of  Ashland  county,  and  also  took  the  pauper  to 
them.  They  refused  to  receive  her  or  to  pay  the  claim.  The 
jury  found  a  yerdict  for  the  plaintiffs  below  for  four  hundred 
and  fifty-one  dollars  and  ninely-eight  cents.  Defendants  ap- 
pealed.   Other  facts  are  in  the  opinion. 

B.  W.  Kellogg  and  W.  Ofbome^  for  the  plaintiffii  in  eiror. 

J,  M.  and  M.  May,  and  Stevens,  for  the  defendants  in  error. 

By  Court,  Bowiir,  J.  There  was  no  provision  made  in  the 
act  to  create  the  counly  of  Ashland  for  the  support  of  paupers 
who  might  have  legal  settlements  within  the  territoiy  which 
was  then  organized  into  a  new  county;  nor  is  there  any  general 
statutory  regulation  on  that  subject.  The  questions  that  are 
presented  in  this  case  must  therefore  be  determined  upon  the 
same  principles  of  equity  which  have  been  applied  heretofore  to 
actions  brought  against  townships  to  recover  compensation  for 
taking  care  of  and  supporting  paupers  who  had  settlementa 
within  them.  Reported  decisions  of  our  own  state,  made  in 
reference  to  the  liability  of  such  townships,  afford  us  almost  the 
only  light  we  have  on  the  subject,  and  leave  us  at  liberty  to  adopt 
for  present  purposes  the  equitable  rules  which  have  governed  our 
predecessors  in  this  class  of  cases. 

The  act  for  the  relief  of  the  poor  requires  township  authori- 
ties to  afford  relief  to  such  persons  found  therein  as  may  be  in  a 
suffering  condition,  whether  they  are  legally  settled  there  or  not; 
and  when  a  person  becomes  chargeable  in  a  township  other  than 
the  place  of  his  or  her  legal  settlement,  an  action  may  be  brought 
against  the  trustees  of  the  township  where  the  pauper  has  a  set- 
tlement, and  the  reasonable  charges  and  expenses  incurred  for 
the  support  thus  furnished  recovered  back:  Sec.  9  of  said  act 
The  statute  authorizes  no  other  form  of  action  for  the  recovexy 
of  such  charges,  nor  does  it  confer  any  right  of  action  against 
individuals  in  favor  of  townships  that  provide  support  for  in- 
digent persons.  But  it  was  held,  in  Howard  v.  Wheteone  Town- 
ship, 10  Ohio,  865,  that  a  township  which  furnishes  neoessariea 
to  the  wife  of  one  able  to  maintain  her  may  recover  the  amount^ 


Dec  1857.]  Ashland  Oo.  v.  Richland  Ck>.  Infibmabt.      51 

in  an  action  of  anumpmi,  from  the  hasband,  in  case  he  has 
dirren  her  from  his  hoose  by  omeltj.  So  when  relief  is  fur- 
nished to  the  wife  of  one  able  to  support  her»  bat  who  has  aban- 
doned her  without  cause,  assumptU  may  be  maintained  by  the 
township  against  the  husband  to  recover  for  the  amount  fnr- 
nidied:  Trustees  of  Springfield  t.  DemoU,  18  Id.  104. 

These  cases  proceed  on  the  principle  that  the  sufferings  of 
paupers  and  of  indigent  persons  shall  be  relieved  by  the  town- 
ships where  they  may  be  found  in  their  destitute  conditions,  and 
that  advancements  made  for  such  purposes  are  justly  charge- 
able in  equity  and  conscience  to  the  person  or  municipal  au- 
thority whose  relation  towards  the  pauper  or  indigent  person 
creates  a  duty  or  imposes  the  necessify  of  furnishing  aid,  and 
that  the  obligation,  when  neglected  or  disregarded  by  those  who 
should  perform  it,  may  be  enforced  in  favor  of  wbomsover 
grants  the  relief,  as  for  money  paid  out  and  expended  for  an- 
other's benefit.  In  the  division  of  townships,  it  has  been  held 
that  paupers  pass  with  the  territory  on  which  they  reside  at  the 
time  the  division  or  change  takes  place;  and  that  if  they  have 
l^gal  settlements  within  the  limits  of  the  territory  divided,  they 
retain  them  in  the  township  where  they  actually  reside  at  the  time 
the  change  takes  effect:  Center  v.  Wills,  7  Ohio,  2d  pt.,  174; 
Wmiamsburg  v.  Jackson,  11  Ohio,  37.  By  this  rule  all  paupers 
who  become  settled  remain  a  charge  upon  the  township  whose 
territory  affords  them  a  dwelling-place,  without  regard  to  the 
former  name  or  boundaries  of  the  township  from  which  they 
have  been  separated. 

In  the  case  now  before  us,  the  pauper  was  settled  in  Green 
township,  Bichland  couniy;  and  while  thus  settled  was  removed 
to  the  lunatic  asylum,  and  her  disease  being  ascertained  to  be 
incurable,  she  was  taken  to  the  jail  at  Bichland,  and  became  a 
couniy  charge. 

The  tweniy-eighth  section  of  the  act  in  regard  to  lunatics  and 
lunatic  asylums.  Swan's  Stats.  1841,  578,  provides  that  *'  if  any 
lunatic  or  insane  person  shall  be  admitted  into  the  asylum,  and  it 
shall  be  ascertained  by  the  superintendent,  after  the  expiration  of 
sufficient  time,  under  proper  treatment,  that  the  malady  of  such 
lunatic  or  insane  person  is  incurable,  the  superintendent  shall 
make  such  case  known  to  some  one  of  the  directors,  and  such 
director  shall,  in  case  such  lunatic  or  insane  person  be  a  pauper, 
issue  his  warrant  for  the  discharge  and  removal  of  such  pauper  to 
the  proper  county;  and  that  he  or  she  be  delivered  to  the  jailer 
thereof,  who  is  required  to  receive  and  provide  for  such  person.** 
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The  duty  of  supporting  her  was  thereby  transferred  from 
Green  township  to  the  county  of  which  it  formed  an  integtal 
part,  and  after  thus  becoming  released  from  the  direct  burden 
which  it  had  formerly  been  compelled  to  bear,  the  county  of 
Ashland  was  formed  by  an  act  of  the  assembly,  and  Green  town- 
ship was  separated  from  its  old  county  relations,  and  placed  into 
and  made  to  form  a  part  of  the  new  county.  It  is  claimed  that 
this  change  of  the  county  lines,  and  the  transferring  of  Green 
into  a  new  couniy,  cast,  as  a  necessary  incident,  upon  Ashland 
the  burden  of  maintaining  this  pauper.  But  to  this  it  is  re- 
plied, on  the  other  hand,  that  the  liability  of  Richland  county 
haying  become  fixed,  by  operation  of  law,  to  take  care  of  the 
lunatic.  Green  township  was  thereby  exonerated,  and  took  her 
place  in  the  new  county,  unincumbered  and  free  of  this  charge. 
This  may  seem  plausible  until  we  recur  to  the  fact  that  no 
change  of  setUement  of  the  pauper  has  occurred.  Her  absence 
from  the  township  while  in  the  asylum,  and  her  confinement  in 
the  jail  of  Richland,  and  her  maintenance  by  contract  in  other 
townships,  resulted  from  legal  proceedings  had  against  her,  and 
do  not  in  any  respect  invalidate  or  change  her  place  of  settle- 
ment. The  county  of  Richland  can  deriye  no  further  reyenue 
from  Green  township.  The  right  to  tax  its  property,  and  to 
impose  duties  upon  its  inhabitants,  has  Tested  in  another  mu- 
nicipal body.  To  us  it  seems  inequitable  that  the  place  of  legal 
settlement,  from  which  first  originated  the  counly's  liability  to 
maintain  the  pauper,  shall  be  set  over  to  another  jurisdiction, 
and  its  civil,  political,  and  social  relations  with  its  old  asso* 
ciated  townships  severed,  and  not  carry  along  with  it  into  the 
new  department  an  incumbrance  which  can  never  rest  anywhere 
else  without  some  special  enactment.  It  is  deemed  to  be  in  ac- 
cordance with  the  spirit  of  past  decisions,  before  referred  to» 
that  a  new  couniy,  when  formed,  shall  receive  and  become 
chargeable  with  all  paupers  having  legal  settlements  in  the  ter- 
ritory of  which  it  is  composed.  Mary  Carlisle  was  an  incurable 
lunatic  pauper  of  Green  township,  by  means  whereof  the  county 
of  Richland  became,  by  the  provisions  of  the  statute,  bound  to 
provide  for  her  wants.  From  the  perfonnance  of  this  duty  it 
had  no  power  rightfully  to  refrain,  while  its  relation  towards 
the  township  continued.  But  when  the  legislature  saw  proper 
to  establish  a  new  county,  and  to  give  to  it  this  incumbered  por- 
tion of  Richland,  it  imposed,  as  we  think,  upon  the  new  county 
the  duty  of  removing  the  incumbrance  and  charge  from  Rich- 
land, and  of  taking  upon  itself  the  burden. 
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The  eighth  section  of  the  act  authorizmg  the  establiflhment  of 
poor-hoaseSy  Swan's  B.  S.  614,  provides  that  in  any  counly 
within  which  a  county  poor-hoase  is  or  nuiy  be  erected,  it  shall 
be  the  duty  of  the  directors  to  give  an  order  to  the  auditor  of 
the  county  for  the  payment  of  such  necessaxy  expense  as  may 
have  been  incurred  by  any  township  in  removing  any  pauper  to 
the  poor-house,  or  that  may  have  been  incurred  immediately 
preceding  such  removal  by  reason  of  delay  caused  by  the  sick- 
ness of  such  pauper;  and  the  auditor  shall  draw  his  order  on 
the  county  treasurer  for  such  amount. 

The  directors  of  the  county  infirmary  of  Richland  were  au- 
thorized to  remove  Maiy  Carlisle  to  the  proper  place  of  her 
residence,  which,  as  we  have  already  shown,  was  in  Ashland 
county,  and  to  demand  and  receive  the  charges  for  her  removal, 
as  well  as  for  her  support  furnished  by  them.  It  was  the  duty 
of  the  commissioners  of  Ashland  county,  when  the  pauper  was 
offered  to  them,  to  accept  and  to  take  care  of  her.  Their  refusal 
was  a  breach  of  duty  for  which  they  could  be  sued,  and  a  re- 
covery had.  This  action  was  therefore  properly  brought  in  the 
name  of  theplaintifb  below:  R.  3.  Ohio,  1854,  616,  sec.  10. 

Aquestionhasbeen  raised  by  plaintiffs  in  error  as  to  the  amount 
which  is  properly  recoverable  in  this  case.    The  release  of  the 
couniy  of  Richland  from  the  charge  of  supporting  the  pauper 
could  be  made  complete  at  any  time  aiter  the  organization  of 
Ashland;  but  to  accomplish  that  object,  something  was  neces- 
sary to  be  done.    The  commissioners  of  the  latter  county  ought 
to  have  been  notified  of  their  liability,  and  requested  to  take  the 
pauper,  and  provide  for  her.    Anything  done  by  the  directors 
of  the  infirmary  previous  to  such  notice  and  request,  in  sup- 
porting the  lunatic,  cannot  be  regarded  in  the  nature  of  tem- 
porary aid.    She  had  been  committed  to  their  custody,  and  was 
to  be  maintained  without  any  expectation  of  having  recourse 
upon  any  other  body  for  remuneration.    It  was  only  by  an  act 
of  the  legislature,  which  took  effect  while  the  pauper  was  get- 
ting her  support,  as  of  right,  in  the  infirmaiy,  that  Richland 
county  became  entitled  to  free  itself  from  this  burden.    The 
directors  might  hasten  or  delay  the  period  of  her  removal  to  the 
new  couniy.    But  we  are  of  opinion  that  no  reoovezy  can  be 
had  by  the  plaintiffs  below  for  any  charges  incurred  before  the 
return  of  the  pauper  to  the  proper  place  of  her  reddenoe,  and  a 
request  thai  she  be  reoeived  and  taken  care  of  by  the  commis- 
doners. 
The  pioof  shows  that  the  proper  notice  and  offer  of  thepanpei 
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to  fhe  commissioners  were  mode  on  the  fifteenth  of  December, 
1849.  The  expense  of  going  to  Ashland  county,  at  that  time,  and 
a  just  remuneration  for  keeping  the  pauper  since,  are  proper  to 
be  recoTered,  and  a  verdict  and  judgment  ought  to  have  been 
rendered  for  them.  The  court,  however,  directed  the  jury  that 
they  might  render  a  verdict  for  compensation  from  the  time  the 
pauper  was  admitted  into  the  infirmary  to  the  commencement 
of  the  suit.  This,  we  think,  was  erroneous.  The  recovery,  in 
this  instance,  must  be  limited  to  the  expenses  of  returning  the 
pauper  to  the  county  commissioners,  and  to  the  chaige  of  keep- 
ing her  from  that  period,  as  there  was  a  refusal  by  the  latter  to 
receive  her.  We  cannot  correct  the  verdict  without  the  consent 
of  parties,  and  mu^t  therefore  reverse  the  judgment  for  this 
erroneous  instruction  to  the  jury,  and  remand  the  cause  for  fur- 
ther proceedings. 

Babtlbt,  0.  J.,  and  Swah  and  Scott,  JJ.,  concurred. 

Bbihxebhoiv,  J.,  having  formerly  been  of  counsel  in  the  case, 
did  not  sit.  

DoMXcnjB  OB  Brsidkncb  of  Luhatic  18  NOT  Changbd  oven  by  hii  removal 
to  an  asylum  in  another  state:  Clark  v.  W&Uaher,  46  Am.  Dec.  337. 

Citations  or  Principal  Case. — The  general  theory  upon  which  legia- 
lation  for  the  relief  of  the  poor  was  framed  was  that  each  township  should 
bear  the  bordon  of  SQstaining  the  poor  having  a  legal  settlement  therein. 
And  the  same  idea  forms  the  basis  of  all  provisions  for  easting  the  burden  of 
support  on  counties,  as  in  case  of  incurable  lunatic  returned  from  theMjlum: 
Directon  qf  Infirmary  qf  Marion  Co,  v,  Tnuteu  qf  Wes^fidd  Toumthip,  Mor^ 
row  Co.,  21  Ohio  St.  376,  citing  the  principal  oase.  Section  8  of  the  '*  act  for 
the  relief  of  the  poor,"  passed  March  14, 1853,  Swan  &  Critchfield,  925,  allows 
an  action  to  be  brought  by  one  township  against  another,  in  the  county  in 
which  either  of  the  townships  may  be  situated.  Section  10  of  the  "act  to 
authoriae  the  establishment  of  poor-houses,"  Swan  &  Critchfield,  927,  requirea 
the  directors  of  county  infirmaries  to  provide  for  paupers  having  a  resideuoe 
without  the  limits  of  their  county,  and  confers  upon  them  all  the  power  and 
authority  theretofore  vested  in  overseers  of  the  poor  or  township  trustees. 
And  in  Directors  qf  Muakingum  Co.  Ir^rmaery  v.  Ci/y  of  Toledo^  16  Ohio  SL 
410,  it  was  held  that  such  directors  could  maintain  an  action  against  a  city  of 
the  second  class  in  another  county,  where  the  boundaries  of  such  city  are 
identical  with  those  of  a  township,  and  such  township  has  thereby  become 
merged  in  the  city,  for,  etc.,  incurred  in  furnishing  temporary  relief  to  and 
removing  an  insane  pauper  having  a  legal  settlement  in  such  dty.  The  prin- 
cipal case  was  then  cited  to  the  point  that  the  directors  wero  thereby  aa 
fully  authorized  to  maintain  such  an  action  as  township  trustees  were,  under 
the  existing  laws.  In  counties  where  there  was  an  infirmary,  the  general 
provision  of  the  statute  is,  "  that  no  person  shall  be  admitted  to  any  such  in- 
firmary as  a  pauper,  unless  upon  the  order  or  warrant  of  the  trustees  of  the 
proper  township,  directed  to  the  board  of  directors  of  the  infirmary  ol  the 
proper  county,"  showing  the  legal  settlement  of  the  pauper  in  the  township^ 
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<»r  other  proper  grooBd  for  his  bemg  a  etstatofy  ohatge  in  the  towaahlpi 
Svea  ft  Critehfield,  928,  830^  933.  Nor  in  ncfa  €Me  it  the  tetUeoient  of  the 
peeper  in  hie  proper  township  lofft,  hot  oootinaee  es  before:  Dktet9r§  qf 
h^umuTf  qf  Mariom  Co.  t.  TnuUea  ^  We^/Sdd  TowtuMp^  Marram  CSpl,  81 
Ohio  8t^  377,  etting  the  prineipel 


Ex  PABTB  Shaw. 

(7  Omao  SxAZi^  8L) 

Wnr  Qv  H^wiAii  OoaroB  CAHBOf  bi  Usbd  to  Bsraw  Ebbou  Ajn» 

uiiABTTxaB  in  proeeediagiresalting  in  conviction  end  sentence.    Awritef 

emr  is  the  proper  remed j. 
Sbhtbhcb  Void  tob  Wamt  of  JmosDioixov  ovbb  Offmrai  mat  bb  As- 

8AII.BD  ov  w^AMKA*  Oobfub,  and  the  relaAor  discherged. 
'  Habbas  Gobtus  oAinroT  bb  Usbd  to  Attack  Jvdoiibvt  ov  Ooobv  posMs^ 

ing  geaeiml  Jnriedictioo  in  criminel  oeees. 

<)UB8nOBS  ov  DoUBTFUIi   JUBISDIOKIOir    SHOULD   BB    SOLYBD    BT  WBXT  OV 

Bbbob,  nod  not  b j  kabaaa  eorpma. 
Sbbtbncb  vom  Shobtbb  Tbbm  thab  Fbbiod  Riquibbd  bt  Law  is  Bbbo- 

xxoua»  not  Toidv  end  cannot  be  attacked  on  hahaaa  eorpma, 
&BSUB1I  ov  HiBaAs  CoBvim  IBTO  SoraBm  Coitbt  nr  Tbbm  Tdcb  Bsm 

nr  DiacBsnoH  of  the  Judge  wlio  allowed  the  same;  and  the  rsgnlar  bnsi- 

nees  of  that  coort  will  not  be  pat  aside  to  liear  each  retnras  wliere  the 

Jndicisl  aysteni  will  pennit  them  to  be  lieard  in  <»tlier  coorts  with  less 

delay  end  inconTenience^ 
To  UsB  Habbas  (kmrxm  as  Writ  ov  Bbbob  nr  Avbvujbo  Sbbtbbobs  n 

Abubb  which  cannot  be  too  eoon  corrected. 


Habkab  oobfub.  The  relator  had  been  indieted  for  horse* 
etealmg,  and  was  sentenced  to  hard  labor  for  the  period  of 
one  year.  The  question  presented  in  the  case  is  given  in  the 
opinion. 

J,  A.  OoruHn^  tat  the  relator,  Shaw. 

By  Oonrt,  Swab,  J.  The  qnestion  presented  in  ibis  case  is 
whether,  conceding  that  the  sentence  is  for  horse-stealing,  and 
that  by  statate  the  sentence  mast  be  for  a  period  not  less  than 
three  years,  the  commitment  is  lawful. 

The  courts  are  requited  by  statute,  upon  convietion,  to  sen* 
tence  for  a  period  not  less  than  three  years.  The  sentence  in 
this  case  is  for  one  year.  Does  this  render  the  sentence  void, 
and  the  commitment  of  the  relator  unlawful?  The  question  is 
one  simply  of  jurisdiction. 

The  court  had  jurisdiction  over  the  offianse  and  its  punish- 
ment.  It  had  authority  to  pronounce  sentence;  and  while  in 
the  legitimate  exercise  of  its  power,  committed  a  manifest  errof 
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and  mistake  in  the  award  of  the  number  of  years  of  the  punish- 
ment.    The  sentenoe  was  not  void,  but  erroneous. 

The  writ  of  error  and  habea9  corpus  have  each  their  separate 
offices.  There  are  ample  remedies  provided  for  the  correction 
of  irregularities  and  errors  in  proceedings  which  result  in  con- 
viction and  in  sentences  by  writ  of  error.  For  errors  and  irregu- 
larities in  such  cases,  the  summary  remedy  by  habeas  corpus  can- 
not be  had:  Ex  parte  KeUogg,  G  Yt.  509;  MaUer  of  Prime,  1 
Barb.  840.  But  if  the  court  has  sentenced  the  relator  for  an 
offense  over  which,  by  law,  it  had  no  jurisdiction  whatever,  so 
that  the  proceedings  and  sentence  were  manifestly  coram  non 
judwe  and  void,  the  imprisonment  following  such  void  sentenoe 
would  have  been  unlawful,  and  the  relator  entitled  to  be  dis- 
charged on  habeas  corpus:  Cropper  v.  ComfnonweaUh,  2  Bob. 
(Ya.)  842;  Ex  parte  Watbins,  8  Pet.  202. 

The  statute  excepts  from  those  who  are  entitled  to  the  benefit 
of  this  writ  persons  convicted  of  some  crime  or  offense  for  which 
they  stand  committed,  plainly  and  specially  expressed  in  the 
warrant  of  commitment.  The  exception  of  persons  convicted 
applies  particularly  to  the  application  now  under  consideration. 
The  relator  is  detained  by  virtue  of  the  judgment  of  a  court  pos- 
sessing general  jurisdiction  in  criminal  cases.  This  judgment 
cannot  be  re-ezamined  on  habeas  corpus. 

Questions  of  doubtful  jurisdiction  are  frequently  involved  in 
a  record,  which  are  proper  subjects  of  consideration  upon  a  writ 
of  error;  and  which  should  not  therefore  be  entertained  or  de> 
cided  upon  habeas  corpus. 

The  return  of  a  writ  of  habeas  corpus  into  this  court,  in  term, 
rests  in  the  discretion  of  the  judge  of  this  court  who  allows  the 
8ame;  and  as  parties  may,  in  general,  have  relief  by  application 
to  probate  and  common-pleas  judges  with  less  delay  and  incon- 
venience, we  do  not  deem  it  proper,  unless  under  veiy  peculiar 
circumstances,  to  put  aside  the  regular  business  of  this  court  by 
making  applications  of  this  kind  returnable  in  term. 

It  is  said  to  be  the  practice  in  some  parts  of  this  state  to  use 
the  writ  of  habeas  corpus  as  a  short  and  summaxy  mode  of  re- 
viewing, as  upon  a  writ  of  error,  and  annulling  the  sentences  of 
courts.  If  this  be  so,  it  is  an  abuse  of  the  writ  of  habeas  corpus 
which  cannot  be  too  soon  corrected. 

The  prisoner  is  remanded  to  the  custody  of  the  warden. 

Babzlst,  0.  J.,  and  Soott,  Bkiwkkkhoit,  and  Bowxn,  JJ.,  con* 
eurred. 
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El!raCT  OT   SeSTKSCM  for  SaOBXEB  TkRM   THAU  THAT  AUTBOBOKD  BT 

Law:  See  Freenutn  on  Jadgmeoti,  aee.  025,  citing  the  principel  caae  and 
commentiiig  npon  it;  Church  on  HftheM  Corpna,  tec.  372,  citing  the  principal 
case.  On  other  points  contained  in  the  syUabns,  eee  extended  note  to  CoM- 
monwealih  ▼.  Led^^  26  Am.  Dec  40-49,  ehowing  how  Ur  a  ooarfe  ean  go  be- 
hind jadgment  or  proceei  on  habea$  eorpma:  WUUammm^t  Cote,  67  Id.  374, 
and  oopioos  note  thereto  38S. 

Thb  PRUfGiPAL  CASK  WAS  ciTXD  in  Sx  parte  Bmhmett^  9  Oliio  St.  183,  to 
the  point  that  if  a  oonrt,  having  Jnrisdiction  over  an  ofienae  pnnishable  by 
a  valid  and  oooatitational  law,  prononnoea  Bentenoe,  and  the  oonunitment 
nnder  that  aentenoe  ia  retained  on  habeas  corpus^  the  form  of  the  indictment, 
or  the  want  of  proper  allegationa  therein,  oannot  be  inquired  into;  for  thia 
process  cannot  be  converted  into  a  writ  of  error.  In  such  case,  tiie  court* 
having  jnriadiction  orer  the  offense,  must  itself  pronounce  the  law  of  the  caes^ 
snd  until  rerersed  by  some  oompetent  tribunal,  ii  condnsiTe  on  all  otlMr 
courts,  and  puta  an  end  to  all  collateral  inquiry  on  habeas  eorpae. 


MoAffebtt  t;.  Gonoyeb's  Lessbb. 

fr  Oaxo  01IA9B,  M.] 

Paboi.  BviDxvon  n  always  AnmsBisfji  to  Dsmuaini  wiuthj>  Mow- 
XSRTS  found  on  land  are  identical  with  thoee  mentioned  in  the  deed 
dcaeribing  it. 

IsTxanosr  of  Pabxzbb  oahitot  Taks  Pz^aob  of  Gall  iir  Dxsd  which  Is 
unambiguous,  although  the  call  was  in  fact  not  intended  by  the  partiea. 

ElVIOS  WILL  BB    OlVXH  TO  IHTBHTIOV  OF  PaSTIB,  IN  BOPSOT  TO  CaLLS 

or  BxiD,  only  where  the  words  of  description  they  employ  will  admit 
of  it»  and  are  not  inconsistent  with  the  intention  proved;  further  than 
thia  a  court  of  law  cannot  go. 
Aozs  CoHSXiTUTuia  Estoppel  ix  Pais  kobt  bb  Willful  to  operate  as  a 
fcnfeiture  of  land. 

AUBBOIXIIT  BT  MlBTAKB  CPOV  BrSOBBOUS  LtKB  AS  BoUVSlABT,  SUppOSlttg 

it  to  be  the  true  one,  will  not  operate  as  an  estoppel  upon  the  parties 
where  the  true  line  is  in  &ct  unquestionable. 

SSracTKBiiT.  Thomas  J.  Oonoyer  owned  the  Chambers  traot 
of  land,  situated  on  the  north  side  of  the  conniy  road.  Mb- 
Afferty  and  Stunpflons  owned  the  tract  adjoining  on  the  south 
ade  of  the  road,  and  one  Smith  owned  the  tract  of  Lmd  adjoin- 
ing the  Chambers  tmct  on  the  east.  Conorer  and  Smith  hired 
a  Borreyor  to  snrrey  the  Chambers  traot.  There  was  no  doubt 
about  its  true  lines,  for  the  monuments  still  existed.  The  sur-' 
yejor  left  out  a  strip  of  the  Cliambers  tract  four  rods  wide,  lying 
along  the  county  road,  and  containing  two  acres.  According  to 
the  line  thus  made,  four  rods  back  from  the  road  moDuments 
were  placed  and  the  fences  changed  to  this  new  and  erroneous 
line.    Oonover  then  tried  to  purchase  this  strip  between  the 
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new  line  and  the  road  from  McAfferty,  who  at  first  dischiimed 
ownership  of  it,  bat  finally  sold  it  to  Conover.  The  deed  de- 
scribed the  strip  as  follows:  "  Beginning  at  the  south-east  cor- 
ner of  the  Chambers  tract,  now  owned  by  said  Thomas  J.  Gono- 
ver;  thence  west  eighty  rods;  thence  south  four  rods;  thence 
east  eighty  rods;  thence  north  four  rods  to  the  place  of  begin- 
ning, containing  two  acres  of  land,  strict  measure."  Afterwards 
Conover  found  that  his  land  really  extended  to  the  road  in  the 
first  place;  that  the  strip  of  land  was  already  his  own  when  he 
paid  for  it.  Conover  asked  McAfferty  to  refund  the  money  paid 
him,  but  the  latter  refused.  Conover  then  brought  ejectment 
for  a  strip  containing  two  acres  on  the  south  side  of  the  road, 
claiming  under  the  deed  from  McAfforty.  Defendants  obtained 
a  verdict  in  the  common  pleas;  but  on  appeal  to  the  district 
court  a  verdict  was  rendered  for  Conover.  On  the  trial,  the 
defendants  offered  to  prove  the  facts  narrated,  and  to  show  that 
the  land  intended  to  be  conveyed  v^as  located  on  the  north  side  of 
the  road.  It  was  admitted  that  by  the  true  lines  of  the  Chambers 
tract  it  extended  to  the  county  road.  The  court  ruled  out  the 
testimony. 

Thomaa  MUUkin,  for  the  plaintiffs  in  error. 

John  R.  Lewis,  and  ScoU  and  McFarland^  for  the  defendant  in 
error. 

By  Court,  Swan,  J.  No  doubt  the  rights  of  these  parties 
could  be  readily  adjusted,  and  upon  just  principles,  in  a  court 
of  equity.     Our  inquiry  now  is.  What  are  their  rights  at  law  ? 

1.  Can  McAfferty  and  Stimpsons  be  permitted  to  show  that, 
by  the  call  in  their  deed  of  "  the  south-east  comer  of  the  Cham- 
bers tract,"  they  and  Conover  meant  and  intended  the  comer 
made  by  the  then  recent  survey  ? 

Nothing  is  more  common,  upon  the  trial  of  cases  to  setUe 
conflicting  boundaries,  than  the  admission  of  parol  evidence  of 
third  persons,  and  proof  of  the  declarations  of  the  parties  in  in- 
terest, in  relation  to  comers.  In  the  application  of  the  descrip- 
tion of  land  in  a  deed  to  the  land  itself,  the  fact  whether  the 
monuments  found  thereon  are  identical  with  those  mentioned 
in  the  deed  is  always  the  subject  of  parol  evidence.  And  when 
the  calls  of  the  deed  and  the  objects  found  on  the  land  render 
it  uncertain  which  of  the  objects  found  were  called  for,  parol 
evidence,  the  admissions  of  the  parties,  or  other  extraneous  cir- 
cumstances may  be  proved  to  show  which  of  the  objects  were 
in  fact  called  for  by  the  deed.    In  such  case,  there  is  a  latent 
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mmbiguity  arising  in  pais,  and  to  be  settled  bj  proof  in  pau. 
Nor  does  sach  proof  contradict  the  description  in  the  deed.  It 
simply  aids  in  its  interpretation,  and  gives  application  to  its 
description  of  the  land.  But  where  there  ia  a  call  in  a  deed 
k  which  was  in  fact  not  intended  by  the  parties,  and  is  found,  and 
is  unambiguous,  the  intention  of  the  parties  cannot  be  made  to 
take  the  place  of  the  call;  for  if  this  could  be  done,  titles  aod 
lands  would  be  transferred  by  the  intention  of  parties  and  not 
by  deed.  Effect  will  be  given  to  the  intention  of  the  parties  in 
respect  to  calls  only  where  the  words  of  description  they  employ 
will  admit  of  it,  and  are  not  inconsistent  with  the  intention 
proved;  further  than  this  a  court  of  law  cannot  go;  beyond  this 
aa  the  region  of  equitable  jurisdiction,  under  the  head  of  mis- 
take. 

In  this  case,  it  was  admitted  as  a  matter  of  fact,  on  the  trial 
and  by  the  bill  of  exceptions,  that  "  the  south-east  comer  of  the 
Chambers  tract"  is  on  the  county  road;  the  controlling  comer 
of  the  land  described  and  conveyed  by  the  deeds  of  McAfliBrty 
and  Stimpeons  to  Conover;  and  the  only  locative  call  in  the 
deeds.  This  admission  precludes  any  doubt  as  to  where  the 
south-east  comer  of  the  Chambers  tract  is;  sets  at  rest  any  ques- 
tion of  latent  ambigniiy ;  so  that,  if  the  proof  of  the  intention  of 
the  parties  to  the  deeds  is  received  and  acted  upon,  it  would  con- 
tradict this  call,  and  transfer  all  the  calls  of  the  deed  from  the 
south  side  of  the  couniy  road  into  the  Chambers  tract.  Such  a 
transition  of  a  tract  of  land  cannot  be  made  by  proof  of  inten- 
tion, in  oontnavention  of  the  calls  of  a  deed.  It  is  very  clear 
that  Conover  made  a  mistake  when  he  purchased  from  McAfferty 
and  Btimpsons  his  own  lands;  and  that  McAfferty  and  Stimpsons 
auide  a  mistake  in  conveying  to  Conover  their  own  lands  south 
of  the  county  road. 

2.  It  is  claimed  that  Conover  made  a  new  south-east  comer 
for  the  Chambers  tract,  represented  the  same  to  be  the  trae 
•comer,  and  induced  the  plaintiffs  in  error  to  act  on  that  repre- 
sentation; and  hence  Conover  is  estopped  by  his  own  acts  and 
admissions  from  denying  that  the  new  comers  are  the  trae 
<!omers.  As  a  genexal  rule,  a  party  will  be  concluded  from 
denying  his  own  acts  or  admissions,  which  were  expressly  de- 
signed to  influence  the  conduct  of  another,  and  did  so  influence 
tt,  and  when  such  denial  will  operate  to  the  injury  of  the  latter. 

Estoppels  by  deed  or  by  matter  of  record  sometimes  conclude 
the  party  without  any  reference  to  the  moral  qualities  of  his 
<ionduct.     But  estoppels  in  paU  are  not  allowed  to  operate  ex- 
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oept  where,  in  good  conscience  and  honest  dealing,  the  party^ 
ought  not  to  be  permitted  to  gainsay  his  admission:  Common-- 
wedUh  T.  MoliB,  10  Pa.  St.  631  [51  Am.  Dec.  499].  And^  in. 
general,  the  act  or  dedaration  of  the  party  must  be  willful, 
that  is,  with  knowledge  of  the  facts  upon  which  any  right  he^ 
may  haTC  must  depend,  or  with  an  intention  to  deceive  the  other 
party:  Copdand  r.  Copeland,  28  Me.  625;  TUghman  v.  West.  8< 
Ired.  Eq.  183.  This  kind  of  estoppel  was  first  established  by^ 
courts  of  equiiy,  and  has  since  been  extended  to  courts  of  law. 

It  is  founded  on  fraud.  There  are  implied  warranties  and 
implied  guaranties  which  are  enforced,  not  as  estoppels  in  paiSy 
but  as  contracts,  and  in  which  the  question  of  fraud  or  fair  deal- 
ing may  or  may  not  be  involved.  Whether  it  be  a  rule  without 
exception  that  an  estoppel  in  pais  must  always  be  accompanied 
with  the  willful  act  or  declaration  of  the  party  upon  whom  it  is 
to  operate,  we  do  not  decide;  but  we  do  hold  that  such  act  or 
declaration  should  be  willful  to  operate  as  a  forfeiture  of  lands. 

Thus  where  the  true  lines  are  in  fact  unquestionable,  and 
parties  by  mistake  agree  upon  an  erroneous  line  as  their  boun- 
dary, and  suppose  the  line  agreed  upon  to  be  their  true  line,  and 
fence  to  it,  their  acts  and  declarations  do  not  operate  in  the- 
nature  of  an  estoppel.  A  party  will  not  forfeit  his  estate  by  a^ 
mere  mistake;  nor  can  the  statute  of  frauds  be  thus  evaded. 
Something  more  is  required  to  transfer  the  title.  If  there  has- 
been  acquiescence,  adverse  possession,  and  improvements  made- 
lu  accordance  with  such  erroneous  line,  under  such  circum- 
stances as  that  the  owner  is  chargeable  with  gross  negligence- 
amounting  to  fraud,  an  estoppel  in  pais  may  probably  perma- 
nently establish  the  erroneous  line. 

There  is  another  class  of  cases  where  the  line  between  owners- 
of  land  cannot  with  certainty  be  ascertained;  and  because  un- 
certain, they  agree  upon  and  establish  the  line.  Such  agreement 
settles  the  line;  not  by  estoppel,  but  by  agreement. 

In  the  case  before  us,  the  comers  of  the  Ohambers  tract  were- 
in  fact  indisputable.  The  parties  acted  under  an  honest  mis- 
take, without  fraud  or  intentional  deception.  Declarations  thus- 
made  do  not  operate  in  the  nature  of  an  estoppel  to  forfeit  the- 
tide  to  land. 

It  is  proper  to  remark  that  the  deeds  made  by  McAfferty  and 
Stimpeons  describe  and  convey  on  their  face  a  slarip  of  land,  and 
the  proofs  of  the  acts  and  parol  declarations  of  Oouover  would,, 
if  an  estoppel  in  pais,  convey  another  and  different  strip  of  land. 
A  title  to  an  entire  tract  of  land  dependent  upon  the  estab- 
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iishment  bj  parol  proof  of  the  acts  and  parol  declarations  of  a 
third  person  is  not  quite  as  ceriain  and  convenient  a  title  as  the 
law  has  in  general  so  wisely  provided  for  by  deed  and  record. 
And  ihis  at  least  shows  that  the  doctrine  of  estoppel  in  pai»^ 
however  safe  in  courts  of  equiiy»  should  be  carefully  and  cau« 
tiously  applied  to  titles  at  law. 

On  the  whole,  we  are  of  the  opinion  that  in  this  case  one  tiact 
of  land  was  conveyed  by  mistake  instead  of  another;  and  the 
mistake  cannot  be  corrected  at  law  by  proof  of  the  intention  of 
the  parties;  and  that,  under  the  circumstances  of  this  case,  and 
their  relations  growing  out  of  mutual  mistakes  as  to  the  pur- 
chase and  the  deed,  justice  and  good  faith  does  not  require  the 
application  of  the  law  of  estoppel  in  pais  to  the  conduct  and 
declarations  of  Oonover. 

Judgment  of  the  district  court  afiSrmed. 

Babxlxt,  O.  J.,  and  BanixxBHorr  and  Boweh,  JJ«,  concurred. 
800TT,  J.,  having  formerly  been  counsel,  did  not  sit. 


Parol  EvmsHOE  is  Adxissiblb  to  Show  that  Cobnxb  Cobbbspondi 
with  the  call  of  the  entiy  or  snnrey;  McChff  r.  QaUoway^  17  Am.  Deo.  591, 
593,  bat  where  the  land  is  described  by  couraes  and  distanofis  only,  parol 
evidence  to  prove  that  the  true  bonndary  is  a  line  of  marked  tzees  not  men- 
tioned in  the  deed,  and  varying  from  the  written  calls  of  conrse  and  distance, 
is  inadmissible:  IFyiwis  v.  Alexomdert  47  Id.  S28.  Identical  monument  re- 
ferred to  in  deed  may  always  be  shown  by  parol:  Omery  v.  IFeftflter,  66  Id. 
274. 

Lnrs  Named  in  Dbsd  will  Pbbvail  over  one  marked  by  the  parties  at 
the  time  of  its  ezeontion:  Wymne  ▼.  Alexoaider^  4tl  Am.  Dec  326.  The  rulei 
governing  where  description  of  land  is  inconsistent  or  nnoertain  will  be  found 
discnssed  at  length  in  the  note  to  ITealon  v.  Hodge»,  30  Id.  734-742.  CerUin, 
definite,  and  dear  desoription  in  deed  cannot  be  oontrolled  by  intention  of  the 
parties:  See  note  to  Stone  v.  Clark,  86  Id.  373. 

Brraor  or  Mistakx  as  to  Tbux  Linb:  Carrowaff  v.  Chaneey,  64  Am.  Dec 
SHf  and  notes  679;  Brewer  v.  BoeUm  eie.  R.  B.  Co.^  39  Id.  694,  and  notes 
607;  BUey  v.  €hn^n,  60  Id.  726;  note  to  OrowtU  v.  Maughs,  43  Id.  64. 

Irtehtion  or  Pabtibs  to  Debd  will  Govbbn  whbn:  Stone  v.  Clark,  36 
Am.  Dec  370;  Budd  v.  Brooke,  43  Id.  321;  Emery  v.  Webster,  66  Id.  274. 

Bbbonbous  ADMiasiosr  as  to  Boundabt  Linb,  Madb  in  Good  FArrn  and 
BT  MiSTAKB,  18  No  EsTOPPBL;  Brewer  v.  Boston  etc,  B,  B.  Co,,  39  Am.  Deo. 
694;  Jackmm  v.  Woodrvff,  13  Id.  626;  OAorne  v.  Endieott,  66  Id.  498.  Doc- 
trine of  estoppel  til  pais  is  discussed  in  TUue  v.  Morse,  63  Id.  666. 

Thb  PBiNdPAL  CABB  coutaius  the  settled  doctrine  that  where  adjoining 
proprietors,  under  a  mutual  mistake  as  to  the  locality  of  the  two  lines  be- 
tween them,  respectively  occupy  up  to  and  acquiesce  in  a  line  other  than  the 
true  one  for  a  period  less  than  twenty-one  years,  neither  party  is,  in  general, 
estopped  to  assert  title  up  to  the  true  line.  This  is  a  question  of  estoppel  in 
fsne,  and  was  distiiignished  as  such  in  YHter  v.  Thoman,  17  Ohio  St.  133, 
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from  one  invdlTiiig  the  applicfttion  of  the  statate  of  limitatioiia,  which  wa» 
the  natare  of  the  Utter  caoe.  It  was  conceded  in  one  of  the  defenaee  to 
Bcbo  ▼.  Richmond^  25  Id.  121,  that  the  line  agreed  upon  was  not  the  true 
line,  and  that  the  true  line  was  a  certain  fixed  line  known  to  the  parties, 
abont  the  location  of  which  there  coald  be  no  dispute,  though  it  was  ne^er 
actually  run  and  estabUshed.  This  case  was  distinguished  from  the  prindpal 
one.  In  the  principal  case  the  true  lines  and  comers  were  fixed  and  certain, 
and  the  lines  and  comers  sought  to  be  established  were  maile  by  mistske, 
and  not  by  sgrsement  of  adjoining  land-owners,  and  hence  the  court  in  de- 
ciding that  case  said  ''that  the  acts  of  the  parties  in  making  such  mistake, 
and  the  declarations  or  admissions  induced  by  such  mistake,  and  the  fencing 
of  both  parties  iu  accordance  with  such4nistake,  do  not  operate,  in  the  nature 
of  an  estoppel  m  jxiis,  to  forfeit  the  estate."  The  esse  of  Nye  ▼.  Deanp^  IS 
Id.  254,  was  considered  to  be  within  the  role  of  the  principal  one,  and  the 
latter  was  there  cited  to  the  effect  that  to  work  an  estoppel  in  pais,  and 
forfeit  title,  the  acts  and  declarations  of  the  owner  must,  in  general,  be  will- 
ful; that  is,  with  knowledge  of  his  rights,  or  with  intention  to  deceive  ih# 
other  party. 


EjkKAGA  V.  Tatlob. 

[7  Ohio  Staxb,  134.] 

SniOBOEMBNT  Of  Ghattsl  Moktoaob  IN  Foaxxoiff  JcBUDioKiov.— Chattel 
mortgagee  holding  valid  and  legal  chattel  mortgage  by  the  state  law  in 
force  where  he  obtained  it  may  enforce  it  in  the  courts  of  Ohio,  even 
against  a  purchaser  without  notice  of  the  mortgage,  where  the  property, 
beforo  breach  of  condition,  has  been  removed  to  Ohio,  and  beyond  the 
jurisdiction  of  the  state  in  which  the  mortgage  was  given. 

Objbot  of  Rkqistbt  Laws  in  Rxquibino  Cbattxl  Mobsoaou  to  bb 
Recobdkd  at  the  place  of  the  transaction,  or  where  the  mori^pigor  may 
reside,  is  to  convey  notice  to  others  who  may  wish  to  become  interested 
as  purchasers  or  lien-holders  in  the  same  property. 

KVW  RXOIBTBATION  OF  CHATTEL  MoBTOAOB,   IN  OtBBB  ToWlTgHin,  OR  IH 

Othxb  Szatbs,  is  not  Rbquibxd  where  a  legal  registration  at  the  time, 
and  in  the  place  and  manner  pointed  out  by  the  law  of  the  plaoe  of  the 
transaction  or  residence  of  the  mortgagor,  has  given  validity  to  the  con- 
tract; because  when  that  act  is  done,  the  whole  duty  in  regard  to  the 
contract  is  at  an  end,  although  the  property  be  removed,  before  condi- 
tion broken,  into  a  foreign  jurisdiction. 

Lbx  Lod  Contbactus  Contbolr  as  to  Consxbuokion  and  Vauditt  or 
Pbbsonal  Contbaceb. 

Lbx  Fobi  Qovxbns  Pbocbdubb  and  Evidenob  in  actions  on  personal  coo- 
tracts. 

Oontbact  Mapb  in  One  State,  and  to  be  Pebfobmbd  in  Another,  will, 
if  it  be  valid  under  law  where  it  was  made,  and  not  in  contravention  of 
the  lattei^s  laws,  be  presumed  to  have  been  entered  into  with  reference 
to  the  laws  of  the  latter,  and  those  laws  will  be  resorted  to  in  ascertain- 
ing the  validity,  obligation,  and  effect  of  the  contract. 

No  Rule  of  Comitt  ob  International  Law  Requibbs  Coubts  of  On* 
State  to  Enfobce  the  law  of  another,  where  the  law  of  the  latter  Htate 
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dadM8  wtUi  UMrlg^ti  of  eitbeu  of  the  fomwr,  or  witb  tho  pottef  of  its 

CoBTBAor  Void  uhdxb  Law  whuui  It  is  Made  n  Vom  Evxrtwuxul 
Hsw  York  Iiaw  of  Chattxl  IIobtgaobs  is  nr  Habmont  with  Law  of 
Ohio  upon  the  aabjeot»  and  effeot  will  be  given  to  it  in  the  latter  state. 


Monov  for  a  new  trial.  Plaintiff  claimed  the  amount  due  on 
A  chattel  mortga^  made  to  aecuie  unpaid  payments  on  a  cer- 
tain piano.  Driendant  claimed  to  haTe  pnichaaed  the  piano  on 
or  about  September  17, 1853,  of  one  Heniy  Moore,  an  auction- 
eer, in  Olereland,  Ohio;  and  asserted  title  and  right  of  posses- 
sion in  himself.  Verdict  for  plaintiff.  It  appeared  from  the  bill 
of  exceptions  that  on  June  17, 1853,  the  plaintiff,  at  BuffisJo,  New 
York,  sold  the  piano  to  one  William  Gregory  of  that  place,  on 
the  installment  plan.  The  first  payment  was  made,  and  a  mort- 
gage executed  on  the  piano  by  Gregory  to  secure  the  balance. 
The  piano  was  delivered  to  Ciregory,  and  taken  by  him  to  his 
lesidence  in  BufUo,  with  the  understanding  that  it  was  to  re- 
main with  his  family  for  priyate  use.  Within  two  weeks  after 
the  execution  of  the  mortgage  Gregory  removed  the  piano  to 
Cleveland,  Ohio,  where  he,  on  July  12,  1853,  pledged  it  to 
Moore,  and  received  a  sum  of  money  upon  it.  This  transaction 
was  accompanied  by  a  privilege  to  sell  if  the  money  was  not  re- 
funded within  sixty  days.  Gregory  subsequently  got  another 
advance  on  the  piano,  and  entered  into  a  written  agreement  to 
warrant  and  defend  Moore  in  possession  of  the  same  until  the 
money  was  repaid.  Gregory  informed  Moore  that  there  was  no 
lien  or  claim  against  the  property.  The  piano  was  sold  to  de- 
fendant on  September  17, 1853.  Moore  had  no  notice  of  any 
lien  or  claim  against  the  property  until  late  in  the  fall  of  the 
same  year,  when  he  was  notified  of  the  mortgage,  and  the  piano 
demanded.  The  mortgage  was  not  recorded  in  Ohio.  Moore 
and  defendant  were  dtiaens  of  that  state.  Other  facts  appear 
in  the  opinion. 

Bishop,  BadtuB,  and  NcUe,  for  the  defendant,  in  support  of 
the  motion. 

WUley  and  Oary,  for  the  plaintiff. 

By  Court,  Bown,  J.  The  motion  for  a  new  trial,  in  this  case, 
is  urged  by  the  counsel  for  defendant  on  the  ground,  mainly, 
that  the  plaintiff's  lien,  by  virtue  of  his  mortgage,  was  lost  by 
the  mortgagor's  bringing  the  property  into  this  state  and  dispos- 
ing of  it  here  to  a  purchaser  having  no  knowledge  of  the  mort^ 
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It  is  admitted  that  the  instrament  under  which  the  pLiintifr 
claims  to  recover  was  valid  in  New  York.  It  was  not  onlj  exe- 
cuted as  the  law  there  requires  it  should  be,  but  i(  was  registered 
in  accordance  with  the  statute,  in  the  town  where  both  parties 
resided,  and  the  possession  and  use  of  the  chattel  by  the  mort- 
gagor were  there  fully  sanctioned  by  law.  Before  any  breach  in 
the  payment  of  the  money  had  occurred,  the  property  was  re- 
moved into  this  state,  and  became  subject  to  our  laws.  This 
removal  was  without  the  plaintiff's  permission;  and  if  the  trans- 
action be  closely  scanned,  it  was,  as  to  the  mortgagor,  an  act  not 
characterized  by  too  strict  regard  to  integrity  or  the  rights  and 
expectations  of  the  mortgagee.  Almost  as  soon  as  he  arrived  in 
Cleveland  he  began  to  manifest  an  intention  to  defeat  the  plain- 
tiff's security.  He  at  first  assumed  to  pledge  it  to  Moore  as 
the  property  of  another,  and  not  his  own.  He  apprised  Moore, 
however,  that  he  had  just  come  from  Buffalo.  After  getting  as 
much  for  the  piano  as  he  could,  by  the  devices  which  he  adopted, 
he  allowed  it  to  be  sold,  knowing  quite  well  that  he  had  not 
paid  for  it,  and  that  the  security  might,  and  as  he  doubtless 
supposed  would,  by  such  act  of  his,  be  entirely  cut  off  as  to  the 
mortgagee,  who  had  sold  him  the  property.  There  is  nothing 
to  show  the  least  want  of  diligence  on  the  part  of  the  plaintiff. 
The  money  secured  by  the  mortgage  became  due  on  the  seven- 
teenth of  September,  1853,  on  which  day  the  sale  was  made  to 
the  defendant  in  Cleveland.  This  action  was  commenced  in 
March  following,  by  a  citizen  of  New  York.  Shall  he  be 
allowed  to  enforce  his  lien  under  the  mortgage  in  the  courts  of 
this  state? 

The  statute  law  of  New  York  in  regard  to  the  record  of  chat- 
tel mortgages  is,  in  the  object  and  spirit  of  it,  almost  identical 
with  ours.  Mortgages  or  bills  of  sale  of  personal  property, 
and  intended  to  operate  as  such,  must  be  accompanied  by  an 
immediate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  thing  mortgaged,  or  the  instru- 
ment deposited  with  the  clerk  of  the  township  where  the  mort^ 
gagor  resides,  or  if  a  non-resident,  where  the  prox>erty  shall  bo 
at  the  time  of  its  execution,  else,  by  the  law  of  this  state,  the 
mortgage  is  void  as  against  the  creditors  of  the  mortgagor,  and 
as  against  subsequent  purchasers  and  mortgageeB  in  good  faith : 
R.  S.  Ohio,  1864,  815. 

The  law  of  New  York  is  founded  in  the  same  policy,  and  con- 
travenes no  rights  of  our  citizens,  and  is  not  at  variance  with  any 
law,  nor  in  violation  of  any  principle  of  our  government,  either 
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mH,  politiiml,  or  mond.  Had  the  aame  mort^gage  bean  exeeated 
and  filed  for  record  here,  it  would  be  our  duty  to  give  it  effect, 
and  protect  the  parties  in  their  rights  under  it.  The  registry 
of  soch  instnunfints  is  required  to  be  made  at  the  place  of  the 
transactioii,  or  where  the  mortgagor  may  reside,  in  order  to 
convey  notice  to  others  who  may  wish  to  become  interested  as 
porchaaeni  or  lien-holderBin  the  same  property.  It  gives  to  the 
public  the  means  of  learning  what  has  been  transacted  in  rela- 
tion to  the  incombrance  of  property,  and  of  deriving  benefit 
from  a  knowledge  of  it,  which,  in  the  absence  of  such  salutary 
regulation,  would  be  in  the  secrets  only  of  the  inunediate  par- 
ties interested,  and  might  lead  to  the  perpetration  of  frands 
upon  innocent  persons.  "When  that  act  is  done  which  is  neces- 
saiy  to  give  validity  to  the  contract,  at  the  time,  and  in  the 
place  and  manner  pointed  out,  the  whole  duty  in  regard  to  it 
is  at  an  end.  It  is  not  made  necessary  to  go  into  other  town- 
ships nor  into  other  states  to  procure  new  registrations.  The 
law  has,  for  wise  purposes,  omitted  any  such  requirement. 
Holding  this  instrument,  then,  as  the  plaintiff  did,  as  a  legal 
and  valid  one  by  the  law  in  force  where  he  obtained  it,  he  was 
entitled  to  enforce  it;  but  as  the  power  to  do  that  had  been  cut 
off  by  the  removal  of  the  prox>erty  beyond  the  jurisdiction  of 
the  state,  it  vras  proper  for  him  to  sue  in  the  courts  of  thicb  state, 
and  to  derive  the  same  relief  by  his  action  as  if  he  were  pursu- 
ing a  remedy  where  the  contract  was  made:  Off^Ut  v.  Flagg^  10 
N.  H.  46;  Maartin  v.  J9tU,  12  Barb.  632. 

It  is  a  general  rule  of  international  law  that  the  rights  of  the 
parties  to  a  contract,  as  distinguished  from  their  remedies,  are  to 
be  determined  by  the  law  of  the  place  where  the  contract  is  to  be 
performed.  If  a  contract  be  made  in  one  state  or  country,  and 
it  appears  upon  its  face  that  it  is  to  be  performed  in  another,  it 
will  be  presumed  that  the  contract  was  entered  into  with  refer- 
ence to  the  laws  of  the  latter,  and  those  laws  will  be  resorted  to 
in  ascertaining  the  validity,  obligation,  and  effect  of  the  contract . 
This  general  rule,  however,  has  its  exceptions;  one  of  which  is 
that  where  a  contraut  is  declared  void  by  the  law  of  the  state  or 
country  where  it  is  made,  it  cannot  be  enforced  as  a  valid  coc- 
tmct  in  any  other,  though,  by  its  terms,  it  was  to  have  been 
performed  there:  Eyda  v.  Ooodenaw,  3  Conn.  266.  Bo  if  the  law 
of  another  government  is  in  conflict  with  our  own  i^tem  of 
jurisprudence,  or  contravenes  the  policy  of  our  government, 
there  is  no  rule  of  comity  or  of  international  law  which  imposes 
on  us  the  least  duty  to  observe  it. 

Ax.  D«c.  Vol..  LXX— r. 
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In  this  case,  as  has  already  been  shown,  the  New  York  hiw  of 
chattel  mortgages  is  entitled  to  full  consideration  for  its  hat^ 
monj  with  our  own  law  upon  the  subject,  and  we  feel  no  hesi- 
tation in  giying  effect  to  it. 

Qregoiy  held  the  property  subject  to  the  condition  of  the 
mortgage,  which  was  the  payment  of  the  money,  as  specified 
therein,  or  in  case  of  default,  the  plaintiff  was  authorized  to  take 
possession  of  and  to  sell  it.  The  default  occurred  after  the 
property  had  been  remored  into  a  foreign  jurisdiction.  Gtregorj 
had  no  power  to  confer  any  better  titie  than  he  held;  and  those 
who  might  desire  to  purchase  of  him  were  bound  by  the  rule  of 
caveat  emptor.  True,  there  was  no  record  of  the  mortgage  in 
Ohio,  but  Qregozy  was  a  stranger  to  Moore,  and  apprised  him 
that  his  late  residence  was  BufUo.  This  ought  to  have  excited 
inquiry  by  Moore,  which  might  quite  as  well  have  been  instituted 
in  Buffedo  as  in  another  county  of  this  state.  He  cannot  charge 
upon  the  plaintiff  the  consequences  of  this  neglect  of  his.  He 
took  the  property  subject  to  the  incumbrance  upon  it;  and  that 
amount,  we  think,  was  veiy  properly  found  and  reported  by  the 
\vaj  in  favor  of  plaintiff. 

The  motion  for  a  new  trial  is  oyermled,  and  a  judgment  may 
be  entered  on  the  verdict. 


Swam,  Bboobbhoiv,  and  Soott,  4 J.,  concurred. 

Babtlkt,  0.  J.,  conourred  in  the  judgment  of  the  majority  <»f 
the  court,  but  diffsredas  to  the  grounds  upon  which  the  majority 
placed  it.  

LXX  LOd  COMTBAOTUa  GOTIBMB  AS  TO  YaUDITT  AND  OONBTBDCTIOK  OF 

PSRSORAL  OoBTaAOXS,  Q11I6H  aiioth«r  place  in  appointed  for  its  perfomaaoet 
See  notes  to  McAlMer  ▼.  SmUh^  65  Am.  Deo.  660,  oolleoting  prior  oaaea. 

Lsx  Fori  Goynura  Bdudt  cton  Pibsokal  CoNraACXS:  WUmm  ▼. 
Hooper,  36  Am.  Deo.  866;  JHeAlUder  ▼.  Smiih,  65  Id.  651,  and  note  660,  ooU 
looting  prior  eaaea. 

No  Nation  is  Bound  to  BaoooNm  oa  Bniobcb  Ant  Oontraot  whiob 
Is  io  jarioos  to  its  own  intereata,  or  to  those  of  its  own  dtiaens,  or  whieh  is  in 
frand  of  its  laws:  Smith  ▼.  Ooifreif,  61  Am.  Deo.  617;  Pkhmeff  ▼.  BaUwm^ 
Id.  62,  and  notes  64. 

OoNTEAOT  Void  undnb  Fobnign  Law  n  Void  RvxaTWHxas,  and  will 
not  be  enforoed  in  the  home  oonrts,  althoagh  it  Is  Talid  under  the  home  law: 
McAUiaUr  v.  Smiih,  65  Am.  Dea  661,  and  note  660. 

Thk  primoipal  0A8B  WAS  OTTBD  In  PnUtT  V.  SteiglUn,  27  Ohio  St.  964,  to  the 
point  that  a  devise  in  Jamaica  of  personalty  in  Ohio  would  be  governed  by 
the  laws  of  that  isUnd;  and  in  Bank  v.  MeLeod,  38  Id.  180,  that  the  righto  of 
mortgagees  under  a  foreign  mortgage  oonyering  oertain  rolHng  stoeic  of  a  rail- 
road, said  stock  being  temporarily  in  Ohio,  would  be  determined  by  the  l» 
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iod  amimeimtf  wheD  aneh  oontraet  was  not  oontniy  to  tfao  polley  of  the  laws 
of  ObuH  nor  in  oonfiiet  with  tiio  righto  of  iti  own  oltlMOt.  In  noh  •  eooa^  H 
wu  hold  that  thotr  oourto  would,  by  the  law  of  ooodtyy  onioffoo  tho  ouatonol^ 
and  give  it  an  ezttaterritorial  opontion. 

BmoTAi.  OF  MoBxaAOKD  PBomrr  orao  Avoran  Bzatb.— 1.  Omeral 
MkmSiaiea  WkkJk ktnK  AdopUd  Polhif  4^ Reeordmg  Martgage$ qf  PenomU 
Propertjf — Obfeei  qfJSegiatrf  Latm, — ^It  may  bo  ronaarkod  that  tho  ranoval  of  a 
mortgagor  from  tho  town  in  which  ho  reoided  when  the  nMvtgigo  waa  exo- 
cnted,  and  whoro  it  waa  duly  rooordody  and  tiie  taking  of  the  mortgigod 
property  with  him,  dooa  not  invalidate  the  reoord  of  tho  mortgnge,  or  neoee- 
siuto  the  reoording  of  it  again  in  tho  town  to  which  ho  haa  nmoved:  Peajc 
T.  OdaUareken^  42  Gonn.  416;  BUom  y.  .fiorrier,  66  liisiL  904;  QfiOt  r.  Flagg^ 
10  N.  H.  46;  HoH  t.  Eemiek,  11  Id.  285;  Bammm  t.  Tmnur,  60  lie.  127; 
Brigham ▼.  Weaker,  6  Cnah.  296;  JEKdb  Y.WiOiams,  17  Barh.  623.  The  db- 
ject  in  reqniring  a  mortgage  to  be  reoorded  is  to  give  poblioity  to  such  oon- 
▼i^aacee,  and  to  provide  soaroes  of  information  ofwrnnon  to  all  persons,  in 
order  to  enable  porchasers,  and  creditors,  and  all  others  to  determine  with 
some  degree  of  facility,  oonTenienoe,  and  certainty  the  qnestion  of  title  to 
property,  whenever  they  may  be  interested  to  know  it;  while  at  the  same 
time  it  ia  not  among  the  p*Mrpoees  of  the  registry  acts  to  sabjeot  a  bonaJUU 
mortgagee^  who  Ib  of  cootso  a  creditor,  to  the  inconvenience,  if  not  impracti- 
caUUty,  of  the  constant  vigilance  and  ceaseless  watching  necessary  to  goard 
and  secure  his  interest^  if  he  were  obliged  to  record  his  mortgsge  in  every 
town  into  which  the  mortgagor  might  see  fit  to  remove  with  the  property.  If 
he  were  reqnired  to  do  this,  the  mortgagee's  secariiy  might  be  rendered 
worthless  by  a  seiaare  of  the  mortgaged  property  nnder  prooeas  of  law  at  the 
instance  of  a  creditor  of  the  mortgsgor;  or,  as  was  done  in  the  principal  case, 
the  mortgagor  himself  might  pass  the  title  to  it  by  way  of  sale  to  an  innocent 
pnrchaser:  BoU  v.  BemUk,  nqura.  So  if  it  be  required  that  the  mortgage 
shoold  bo  reonded  in  the  county  of  the  mortgagor's  residence,  his  removal 
with  the  property  to  another  county  does  not  necessitate  the  recording  of  the 
mortgage  a^iln  in  the  county  to  which  he  removes:  Bevan$  v.  Atftoa,  81  Mo. 
437;  Femi ▼.  BoweU^eZM.  624.  And  the  genersl  rule  ii,  that  a  chattel  mort- 
gage valid  under  the  law  of  the  state  where  executed  will  be  so  held  by  the 
oonrts  of  a  sister  state  to  which  the  property  may  be  removed:  Feurl  v.  J^oweB, 
mpray  SmUh  v.  HvtekUgt,  30  Id.  380;  OfvU  v.  Flagg,  ntpra;  Smith  v.  Me- 
Lean^  24  Iowa,  331;  Byan  v.  CkuUon,  3  Stiobh.  h,  411;  Jome$  v.  Tafficr,  30  Vt. 
42;  Fergmon  v.  Ciifard^  37  K.  H.  86;  Barker  v.  Siaeg,  26  Miss.  477;  Jiiariim 
V.  HiU^  12  Barb.  631;  Blyttone  v.  Bwgett,  10  Ind.  28;  Simms  ▼.  McKee^  26 
Iowa,  341;  HoUy.  PUlow.  31  Ark.  32;  BhodeldandCfeHtrtdBtrnkv.  Da^fiirih. 
14  Gray,  123;  Ames  Iron  Works  v.  FForrea,  76  Ind.  612;  ^^^elois  v.  Hartford 
Bridge  Co.,  14  Conn.  683;  Ta^  v.  Boardman,  26  Vt  681;  Coth  v.  BmtweU, 
37  Id.  337;  WkUman  v.  Conner,  40  N.  Y.  Super.  Ct.  330.  Posseesion  is  merely 
prifliayacie  evidence  of  titie;  and  a  creditor  of  the  mortgagor  attaching  the 
properly  or  a  purchaser  of  it  must,  as  was  asserted  In  the  principal  case,  look 
to  the  title,  notwithstanding  the  holder  of  the  property  nuj  ba^®  recently 
ooaie  from  an  adjoining  state.  There  may  be  a  mortgage  upon  the  property 
in  that  state;  and  a  pnrchaser  or  creditor  must  ezerdse  his  diligence  by  in- 
quiring there,  in  accordance  with  the  rule  laid  down  in  the  principal  case, 
whether  the  property  is  incumbered.  The  rule  is  similar  to  the  one  where 
the  owner  haa  recently  removed  from  another  part  of  the  same  state— the 
purchaser  or  creditor  is  bound  to  inquire  at  such  former  residenoe  of  the 
for  inenmbrancers  there  recorded:  See  casee  inst  cited. 
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2.  iVincipIe  tipofi  WhiA  Oeneral  Byle  i$  Bat&L—U  a  iiu>itgage  be 
▼■lid  where  it  la  made,  if  it  be  executed  and  recorded  aocording  to  tiie  lawe 
of  the  state  or  ooantry  of  iti  execntioiit  it  will  be  enforoed  in  the  ooarta  of 
another  state  or  ooantiy  aa  a  matter  of  comity,  althongb  it  is  notexeonted  or 
recorded  according  to  the  requirements  of  the  law  of  the  latter  atate.  And 
this  is  because  of  the  general  principle  of  law  that  the  law  of  the  place  of 
oontraot  governs  as  to  the  nature,  validity,  construction,  and  effect  thereof: 
See  the  principal  case,  and  Edgerly  v.  Budi,  81  N.  Y.  199;  MaHin  ▼.  ^tff,  12 
Barb.  631;  Feurt  v.  Rowdl^  62  Mo.  524;  Blyatone  v.  DurgeU,  10  Ind.  28; 
AmM  V.  PoUer,  22  Iowa,  194;  Snuth  v.  McLean^  24  Id.  322;  Simm$  v.  Me- 
Kee,  25  Id.  341;  HaU  v.  PiUaw,  31  Ark.  32;  BeaU  v.  WUliamaon,  14  AU.  65; 
Barker  v.  Slacy,  25  Miss.  471;  Langworthy  v.  Litde,  12  Cush.  109;  Bhode 
laland  Central  Bank  v.  Danforth,  14  Giay,  123;  Ferguatm  v.  Cl^fford^  37  N. 
H.  86;  QfffUt  v.  Flagg,  10  Id.  46;  Ames  Iron  Wark$  v.  Warren,  76  Ind.  512; 
8.  C.  40  Am.  Rep.  258;  Wilson  v.  Carson,  12  Md.  54;  Byan  v.  Clanton,  3 
Strobh.  L.  411;  Bigelow  v.  Ilariford  Bridge  Co.,  14  Conn.  583;  Tyler  v.  Strang, 
21  Barb.  198;  ^tcAoJs  v.  Mass,  25  Hun,  640;  WhUman  v.  Conner,  40  N.  Y. 
Super.  Ct.  339.  This  may  be  illustrated  as  follows:  Where  a  mortgage  waa 
made  in  New  Hampshire  of  property  situated  there,  and  recorded  so  that  no 
change  of  possession  became  necessaiy  for  its  validity  under  the  laws  of  that 
state,  and  afterwards  the  property  was  removed  to  Vermont,  where  at  the 
time  no  mortgage  was  valid  without  a  delivery  of  possession,  and  it  was 
there  attached  by  the  debtor's  creditors,  it  was  held  that  the  mortgagee 
might  recover  it  from  the  attaching  officer,  because  his  lien,  being  valid  by 
the  laws  of  New  Hampshire,  was  equally  valid  in  Vermont:  Cobb  v.  BusuM, 
37  Vt  337;  Taylor  v.  Boardman,  25  Id.  581;  Jones  v.  Taylor,  30  Id.  42, 
overruling  Sk^fv,  Solace,  23  Id.  279.  By  a  legal  fiction,  personal  property  ia 
supposed  to  adhere  to  the  person  of  the  owner,  and,  unlike  real  property,  to 
be  governed  by  the  law  of  the  place  where  the  owner  is  domiciled,  and  not 
by  the  law  of  the  sittts  of  the  property.  This  doctrine  rests  upon  the  maxim, 
Mobitia  ossibus  it^h(Ere7ii,  But  an  assignment  of  personal  property,  by  way  of 
mortgage,  la  an  exception  to  this  general  rule.  The  law  of  the  situs,  and  not 
the  lex  doftUcUii,  governs  chattel  mortgages.  Expressed  in  other  words,  a 
mortgage  of  chattels  is  governed  by  the  law  of  the  place  where  the  chattels 
are  located  at  the  time  of  the  execution  of  the  mortgage.  Thus  it  will  be 
seen  that  this  fiction  is  not  of  universal  application,  and  must  yield  whenever 
it  is  necessary  for  the  purposes  of  justice  that  the  actual  situs  of  the  thing 
should  be  examined:  Ames  Iron  Works  v.  Warren,  76  Ind.  512;  S.  C,  40 
Am.  Rep.  258;  Clark  v.  Tarbell,  58  N.  H.  88;  Green  v.  Van  BusHrk,  7  Wall. 
139.  Every  state  has  entire  jurisdiction  over  all  property,  personal  as  well 
as  real,  within  its  own  territorial  limits,  and  the  laws  of  the  state  regulate 
and  control  its  sale  and  transfer,  and  all  rights  which  may  be  affected  thereby. 
So  where  a  state  court  is  administering  justice  between  its  own  citixens  alone, 
it  will  determine  the  right  to  mortgaged  property  which  has  been  removed  to 
a  foreign  jurisdiction.  A  strong  illustration  of  this  is  found  in  Edgerly  v.  Bush, 
81  N.  Y.  199,  where  a  resident  of  the  state  of  New  York  executed  a  mortgage 
upon  a  span  of  horses  to  another  resident  of  that  state.  The  horses  at  that 
time  were  in  the  state  named.  Subsequently  the  mortgagor  took  the  horses 
to  Canada,  where  they  were  sold  by  a  regular  trader  dealing  in  horses  to  on* 
who  purchased  in  good  faith,  without  knowledge  of  the  mortgage.  Under 
the  laws  of  Canada,  property  cannot  be  reclaimed  from  one  so  purchasing 
without  refunding  to  him  the  price  paid.  A  resident  of  New  York  after- 
wards bought  the  horses  of  suclt  purchaser,  but  left  them  in  Canada.    Tha 
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■ortgagee  deniMided  the  hones  of  the  ksfe  pmroheeer,  and  in  ea  aetton 
broaght  IB  New  York  agBinei  him  for  their  oanvetiion»  wm  held  entitled 
to  reooTer.  Folger,  J.,  in  delivering  the  opinion,  leads  "The  tew  of  the 
domicile,  mnd  the  law  <^  the  then  eitee  of  the  property,  and  the  law  of  the 
fomm  in  which  the  remedy  ia  eonght.  all  oomeor  to  instain  the  right  of  the 
plaintiff.  The  law  of  the  domicile  of  the  owner  d  perMnal  property,  aa  a 
general  mie,  determinee  the  Talidiiy  of  every  truisfer  made  of  it  by  him. 
^y  that  law,  as  it  exiati  in  thia  case,  the  plaintiff  became  the  owner  of  tUa 
property  before  it  was  taken  beyond  ite  operation.  By  that  law,  too^  an 
owner  of  property  may  not  be  diveated  of  it  without  hie  oonaent  or  by  due 
prooeaa  of  law;  i^ainly  not  by  a  dealing  with  it  by  others  without  Us  knowl- 
edge, aaoent,  or  procurement.  Still,  another  state  may  make  prorision  by 
statute  in  respect  to  personal  property  actually  within  its  jurisdiction. 
Though  a  transfer  of  personal  property  valid  by  the  law  of  the  domicile  is 
valid  everywhere,  as  a  general  principle,  there  ia  to  be  ezoepted  that  territory 
in  which  it  is  situated  and  where  a  different  law  haa  been  set  up,  when  it  b 
neoeesary  for  the  purpose  of  justice  that  the  actnal  sites  of  the  thing  be  exam- 
ined: Oreen  v.  Van  Buskirk,  7  Wall,  139.  Yet  the  sUtutes  of  that  land  have 
no  extraterritorial  force  proprh  vigore,  though  often  permitted  by  comity  to 
operate  in  another  atate  for  the  promotion  of  justice,  where  neither  the  state 
nor  its  citiacns  will  suffer  any  inconvenience  from  the  application  of  them. 
The  exercise  of  comity  in  admitting  or  restraining  the  application  of  the  lawf 
of  another  country  must  rest  in  sound  judicial  discretion,  dictated  by  the  cir- 
eamstanoea  of  the  case:  Per  Parker,  C.  J.,  in  Blanehard  v.  Ru$aeiU  13  Mass. 
4L  It  is  plain  that  on  no  principle  of  comity  applicable  to  this  case  could  the 
eale  of  the  plaintiff*s  property  by  another  having  no  authority  from  him,  to 
his  wnmg,  indeed,  be  upheld,  save  that  it  was  authorised  by  the  statute  of 
Lower  Canada.  So  that  the  question  is  one  entirely  of  the  comity  to  be 
ehown  by  the  courts  of  this  state  to  the  enactmenta  of  another  country. 
Thoee  statutes  not  only  enact  the  rule  of  market  overt  as  it  prevails  in  gen- 
eral in  England,  but  carry  it  further,  and  make,  aa  in  the  city  of  London, 
every  sale  by  a  trader  dealing  in  like  articles  as  good  as  a  sale  at  market 
overt.  That  role  does  not  obtain  in  this  state.  It  has  not  been  our  policy 
to  establish  it.  Our  policy  has  been,  and  is,  to  protect  the  right  of  owner- 
ship, and  to  leave  the  buyer  to  take  care  that  he  gets  a  good  title.  It  would 
be  to  the  contravention  of  that  policy  and  to  the  inoonvenienoe  of  our  citizens 
if  we  should  give  effect  to  these  statutes  of  Lower  Canada,  to  the  divesting  of 
titles  to  movables  lawfully  acquired  and  held  by  our  general  and  statute  law, 
without  the  assent  or  intervention  and  against  the  will  of  the  owner,  by  our 
law.  Notions  of  propriety  are  slight  when  a  bona  fide  purchsse  of  stolen 
goods  gives  a  good  title  against  the  original  owner:  Per  Kent,  C.  J.,  in  Whed- 
right  V.  Dfpeyster,  1  Johns.  470.  We  are  not  required  to  show  comity  to 
that  extent;  especially  as  it  is  to  our  citizens  alone  that  we  are  adminiitering 
justice.'*  In  some  states,  possession  of  the  mortgaged  property  by  the  mort- 
gagor after  maturity  of  the  mortgaged  debt  does  not  invalidate  the  mortgage. 
And  a  mortgage  duly  executed  in  one  of  those  states  wss  held  valid  in  Illi- 
nois, where  the  property  was  taken  there  by  the  mortgagor  in  possession, 
against  a  creditor  of  the  mortgagor,  notwithstanding  the  law  of  Illinois  that 
possession  in  the  mortgagor  would  be  fraudnlent  per  m  as  to  the  mortgagor's 
creditors,  had  the  mortgage  been  executed  there:  Mur^ford  v.  Ccutiy,  50  111. 
370.  So  a  mortgage  of  personal  property  made  by  a  citizen  of  one  state  tern* 
porarily  iu  anotlier  state  ynlh  such  property,  if  valid  by  the  law  of  the  plaos 
where  made,  is  valid  in  the  lormer  state  against  the  creditors  of  the  morir- 
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gagor  who  afterwards  find  the  property  io  the  former  state  in  the  mortgagor's 
possession:  Langworthf  y.  LUUe,  12  Cosh.  109. 

3.  Lex  8itu$  Oovem$  when  a  mortgage  is  executed  in  a  state  other  thaa 
tliat  in  which  the  property  is  situate.  Though  it  be  executed  aooording 
tu  the  requirements  of  the  law  of  the  domicile  of  the  owner  in  another  state, 
tlio  mortgage  will  be  invalid  as  against  attaching  creditors  in  the  state  where 
the  property  is  located,  unless  the  mortgage  conforms  to  the  laws  of  the  latter 
itate.  The  mortgage,  to  be  valid,  must  be  executed,  acknowledged,  and 
mcorded  according  to  the  law  of  the  place  where  the  property  is  at  the  Ume. 
This,  however,  is  not  properly  included  in  the  scope  of  this  note;  but  as  it  is 
Bo  intimately  connected  with  it,  a  few  authorities  will  be  cited  illustrating 
the  whole  doctrine,  and  reflecting  some  light  upon  the  subject  of  the  note  at 
krge:  See  Oreen  v.  Van  Budsirk,  7  Wall  139,  overruling  a  C,  2  Keyes,  119; 
Oolden  r,  Caekrilt  I  Kan.  259,  reviewing  the  cases,  citing  the  principal  case, 
and  distinguishing  it  from  the  one  at  bar;  Denny  v.  Faulkner^  22  Id.  89;  Edgerijf 
V.  Bush,  81  N.  Y.  199;  Clark  v.  Tarbell,  58  K.  H.  88;  Ilardawa^  v.  Semmes, 
38  Ala.  657;  Amulron  Wori»y,WatTen,761jid.  612;  OuiOanderY.  Howell,  2& 
K.  Y.  657;  Whitman  v.  Conner,  40  K.  Y.  Super.  Ct.  839;  Runyon  v.  Oroahon^ 
12  N.  J.  Eq.  86;  Bice  ▼.  Caurtia,  32  Vt.  460;  Martin  y.  Potter,  34  Id.  87. 

4.  Exception  to  Cfeneral  Bule  prevails  in  those  states  which  have  not 
adopted  the  policy  of  recording  chattel  mortgages.  For  instance,  a  chattel 
mortgage  is  wholly  unit  no  wn  to  the  laws  of  Louisiana,  and  the  courts  of  that 
state  do  not  feel  bound  by  the  comity  of  nrjions  to  enforce  a  mortgage  upon 
personal  property  made  in  another  state:  Delop  v.  Windsor,  26  La.  Ann.  186. 
So  in  Pennsylvania,  where  the  rule  of  the  common  law  prevails,  by  which  a 
sale  or  mortgage  of  personal  property,  unaccompanied  by  delivery  of  posses- 
sion, is  void  aa  against  the  iDtervening  rights  of  creditors  and  purchasers,  it 
is  held  that,  while  a  mortgage  made  in  another  state  and  duly  recorded  there, 
so  that  it  is  valid  there  without  any  delivery,  might  be  enforced  by  the  oonrti 
of  Pennsylvania  as  between  the  parties,  these  courts  would  not  enforce  such 
a  mortgage  as  against  a  creditor  or  purchaser  who  had  acquired  rights  in  tha 
property  after  it  had  been  removed  to  that  state:  MacCabe  ▼.  Blymyrt,  9 
Phila.  615.  In  this  case  it  was  said,  per  Hall,  J.:  '*By  the  comify  of  na- 
tions, as  a  general  rule,  a  contract  valid  where  it  is  made  is  valid  everywhere, 
and  the  law  of  the  place  of  the  contract  controls  as  to  the  construction  of  ik 
Without  this  rule,  there  could  not  safely  be  commercial  or  business  inter- 
course between  citizens  of  different  nations.  But  the  laws  of  a  nation  or 
state  have  not,  ex  propria  vigore,  any  binding  force  beyond  the  limits  of  its 
territory.  Any  effect  they  have  is  ex  comitate.  And  the  judicial  tribunal  in 
Pennsylvania  must  determine  how  far  comity  is  to  be  permitted  to  interfere 
with  the  domestic  interests  and  policy  of  the  state.  As  between  the  parties 
to  the  chattel  mortgage,  Pennsylvania  courts  could  safely  enforce  the  validity 
of  the  mortgage,  and  would  do  so.  There  would  be  no  public  interest  or 
policy  of  law  that  would  require  us  to  hold  the  bill  of  sale  or  mortgsge  Toid, 
as  between  the  parties  to  it,  for  want  of  delivery  of  possession  of  the  chattel 
But  it  would  be  an  extraordinary  stretch  of  comity  that  would  induce  a  court 
here  to  hold  that  a  Maryland  chattel  mortgage  shall  be  made  the  means  of 
defraadiojr  our  own  citizens.  Either  the  lex  ret  $itm  must  prevail  over  the 
trx  tod  contractus,  or  we  must  open  a  wide  door  for  fraud,  to  the  detriment 
of  citizens  on  both  sides  of  the  border.  Would  it  be  reasonable  to  require 
that  the  defendant  should  have  first  ascertained  where  this  migratory  doctrine 
came  from,  and  then  have  liad  the  records  of  all  the  courts  in  Maryland 
Marched  for  chattel  mortgages  ?    Or  is  it  fairer  to  hold  that  the  mortgageea. 
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by  allowing  the  iiuMrtg»gor  to  retain  poawiaion  of  the  hotaa  and  bring  H  into 
Pennsylvania,  and  exercise  notoriooa  acta  of  ownership,  lost  their  rights 
under  the  mortgage  aa  against  as  interrcning  Pennsylvwii*  oredttor  or  pur- 
chaser. No  people  are  buiind  to  enforce  a  contract  in  contraTention  of  their 
public  law  and  policy.  Whilst  a  lien  created  by  the  kx  lod  will  generally 
be  enforced  wherever  the  property  may  be  fonnd,  yet  this  is  not  necessarily 
so  in  preference  to  claims  arising  under  the  kx  rei  ssCa  The  comity  extended 
to  the  Usx  loci  mnst  yield  to  the  positive  law  and  public  interests  of  the  place 
where  the  remedy  is  sought.** 

&  EquUable  and  SUUutory  ProteetUm  o/Mcrtgagu*9  RightB    StaMet  BeUh 
Hve  to  /Recordation  of  AIortgage», — A  provision  is  frequently  inserted  in  mort- 
gagee to  the  effect  that  if  the  mortgagor  attempts  to  sell  or  remove  the  mort- 
gaged property  without  the  written  consent  of  the  mortgagee,  the  latter  may 
take  immediate  posaessioin  of  it.    A  protectory  provision  is  also  sometimes 
inserted,  enabling  the  mortgagee  to  take  possession  whenever  he  may  deem  it 
necessary  for  his  protection,  even  before  the  maturity  of  the  mortgsge  debt. 
Again:  equity  has  jurisdiction  in  such  caaes,  before  default,  or  before  the 
mortgagee  can  proceed  at  law  to  interfere  and  restrain  the  removal  of  mort- 
gaged chattels  beyond  the  jurisdiction  of  the  court.    But  the  mortgagor  is 
not  to  bo  hindered  in  the  legitimate  use  of  the  property,  and  a  mere  tempo- 
rary removal  of  it  out  of  the  state,  accompanied  by  an  honest  intention  to  re- 
tam  it  before  the  maturity  of  the  debt,  and  without  any  intention  to  defeat 
the  rights  of  the  mortgagee,  will  not  authorize  the  interference  of  a  court  of 
equity.    Thus  if  a  mortgagor  drive  a  horae  and  wagon,  the  subject  of  the 
flBortgage,  into  a  neighboring  atate,  for  the  purpose  of  making  a  brief  visit, 
vith  the  manifest  intention  of  returning  before  the  law  day  of  the  mortgage, 
there  is  no  ground  for  equitable  interior ence,  withoat  furUier  proof  that  the 
rights  of  the  mortgagee  will  be  defeated  by  such  removal:  Wcdher  v.  lioilford^ 
67  Ala.  446.    It  is  easy  to  see  from  this  and  aimilar  cases  that  the  rights  of 
the  mortgagee  might  be  defeated  by  the  mortgagor's  change  of  heart  while 
temporarily  within  the  domain  of  a  foreign  jurisdiction.    A  new  intention 
never  to  return  might  be  bom.    So,  in  addition  to  protectory  clansss  in  the 
mortgage,  and  the  right  to  protection  in  equity,  it  haa  been  found  necessary 
to  protect  him  by  general  enactmenta  respecting  the  removal,  concealment 
and  sale  of  the  mortgaged  property  by  the  mortgagor.    These  statutes  are 
penal  in  their  nature,  and  make  the  removal  or  sale  of  mortgaged  property, 
without  the  consent  of  the  mortgagee,  a  criminal  offense,  punishable  by  fine 
or  imprisonment.    These  statutes  throw  a  safeguard  around  business  transao- 
tiona  anil  commercial  intercourse.    These  statutes  are  given  in  full  for  each 
state  in  Jones  on  Chattel  Mortgages,  sees.  002-^1.    If  no  effectual  reoord  of 
the  mortgage  can  be  made  under  the  statute,  the  mortgagee  must  protect  him- 
self by  taking  and  holding  actual  possesrion  of  the  property.     Such  is  the  case 
where  the  mortgagor  resides  out  of  the  state,  and  the  statute  provides  for  the 
recording  of  the  mortgage  at  the  mortgagor'a  place  of  residence,  but  does  not 
provide  for  recording  it  in  the  place  where  the  mortgaged  property  is  situ- 
ated: SmUh  V.  Jiioortf  11  N.  H.  66.    A  statute  which  requires  a  mortgage  on 
property  brou^^t  from  another  atate  to  be  recorded  within  a  limited  time, 
and  on  failure  of  such  record  makes  such  property  liable  to  the  debts  of  the 
person  in  possesrion,  but  is  rilent  as  to  purchasers,  does  not  make  invalid  as 
to  the  latter  a  mortgage  valid  in  the  state  where  it  was  executed.    In  the 
absence  of  any  express  provision  of  the  statute  invalidating  such  mortgages 
as  to  pnicbasen^  it  is  the  duty  of  the  court  to  infer  that  the  legislature  did 
not  intend  to  change  the  law  as  to  them:  BeaU  v.  WtUiammnK  14  Ala.  65.    A 
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statute  reUting  to  the  reoording  ol  mortgaget  hat  no  applicalioii  to  a  mort- 
gage made  oatside  the  etate,  nnleas  expressly  made  so,  though  the  property 
be  afterwards  brought  within  the  state:  Feurhankt  v.  Bloomfidd^  5  Doer,  434| 
and  the  fact  that  a  oitisen  of  the  state  made  such  a  mortgage  while  tempora- 
rily absent  in  another  state  with  the  property  does  not  alter  the  matter:  Lcmg- 
worthy  V.  LiUief'l2  Cnsh.  100.  If  the  mortgage  be  duly  recorded  in  the  stato 
where  it  was  exeonted,  and  the  mortgagor  afterward  take  the  property  witb 
him  into  another  state,  no  recordation  of  the  mortgage  in  the  latter  state  la 
necessary,  unless  made  so  by  positive  statute  of  the  latter  state:  Beall  v.  WU- 
Ikwuon,  14  Ala.  65;  OfiiU  v.  Flagg^  10  N.  H.  46.  In  Michigan,  nnder  a  stat- 
ute making  no  provision  for  the  recordation  of  a  non-resident's  mortgage,  aa 
eflfoctnal  mortgsge  can  only  be  made  by  the  mortgagee's  taking  poeseesion: 
JimUgomery  y.Wight,  S  Mich.  143.  In  that  state  it  is  held  that  a  mortgage 
exeented  and  reoorded  in  another  state  is  not  valid  against  the  claims  of  at- 
taching oreditOTB,  when  the  property  has  been  removed  to  that  state.  The 
rule  in  that  state  is  an  exception  to  the  general  rule  that  a  mortgage,  valid 
by  the  laws  of  the  state  where  it  was  executed,  and  where  tlie  property  was 
at  the  time^  is  valid  in  any  other  state  to  which  the  property  may  be  removed, 
without  further  registration,  unless  the  laws  of  such  other  state  require  the 
recordation  of  the  mcrtgsge  in  that  state  when  the  property  is  removed  to  it: 
Id. 

6.  Las  IMf  BMenot^  PresumpUon,  PUeui^,^ -The  remedies  upon  a  mdrt* 
gage  executed  in  another  state  or  country  arv  determmel  by  iL«  •«•  /i/n. 
Remedies  upon  such  chattel  mortgages  are  regulated  exdusivdiy  by  the  laws 
of  the  state  to  which  the  property  is  removed,  and  in  which  the  creditor 
seeks  to  enforce  his  rights,  or  any  party  in  interest  seeks  to  pursue  anydaim 
sgainst  the  subject-matter.  The  lex  fori  determlues  whether  such  mortgaged 
property  is  subject  to  attachment,  and  also  the  proper  mode  of  proceeding  in 
making  the  attachment:  Fergu&on  v.  Clifford^  37  N.  U.  80.  In  determining 
whether  a  mortgage  was  executed  according  to  the  laws  of  a  foreign  state, 
those  laws  must  be  proved  as  facts  by  evidence  addressed  to  the  court,  and 
not  to  the  jury:  Id.  A  chattel  mortgage  is  presumed  to  have  been  executed 
in  the  state  where  it  is  sought  to  be  enforced  until  the  contrary  appesrs: 
FramMtk  v.  Taunton,  8  Blackf.  160;  BtUchifu  v.  //cmna,  8  Ind.  633.  But 
there  can  be  no  such  presumption  when  the  mortgage  purports  to  be  exeonted 
in  another  state:  Blytione  v.  BurgeU^  10  Id.  28.  And  if  the  mortgagee 
relies  upon  the  statute  of  a  foreign  state  to  establish  the  validity  of  his  mort- 
fB^B^  it  must  be  spedally  pleadedt  Id.^  Shaw  v.  YToocf,  8  Id.  618» 


Mabsh  v.  Sxefhenson. 

[T  Omo  Buam,  96A.] 

Dnponnov  of  Subplits  Land  whbrx  Calls  or  Don  do  hov  IsoLonv 
All  Land  Imtbvdkd. — Under  an  order  of  chanoery,  the  several  loti  of 
a  block  of  land  were  sold  to  different  persons,  the  conveyances  being 
similar  in  form,  and  referring  to  a  recorded  plat  for  description.  The 
descriptions  in  the  deeds  by  metes  and  bounds  did  not  call  for  so  much 
land  as  the  block  contained,  though  the  recorded  map  showed  the  whole 
block  was  intended  to  be  included.  HM^  that  the  surplus  land  should 
be  ratably  apportioned  among  the  grantees. 
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TuHEPAfls.  Block  No.  8  of  Cinciniiati  was  oompoeed  of  sixteen 
lots  lying  in  two  tiers,  the  northern  one  being  numbered  from 
one  to  eighty  and  the  southern  one  from  nine  to  sixteen.  The 
lots  were  sold  at  public  aaction,  under  an  order  made  in  a  pro- 
reeding  in  chancery.  Marsh  purchased  lots  8, 15,  and  16,  and 
F^tephenson  the  others.  The  sale  was  confirmed  and  a  deetl 
nade  to  Stephenson  May  21, 1838,  and  to  Harsh  on  l£ay  28, 
1838.  The  lines  were  not  staked  out,  but  the  comers  of  the 
block  were  known,  and  the  lots  were  described  by  number  and 
as  fronting  fifty  feet  on  the  street,  except  Nos.  8  and  16,  which 
fronted  twenty-fiye  feet,  and  scTenty-nine  feet  eight  inches 
respectively,  owing  to  the  block  being  trapeeoidal  in  form,  the 
streets  on  the  sides  of  the  block  not  running  paialleL  The 
deeds  also  referred  to  a  plat  on  file  for  further  description. 
The  block  upon  actual  measurement  proved  to  hare  about  ten 
feet  more  frontage  than  either  the  calls  of  the  deed  or  the  plat 
on  file  called  for.  Stephenson  took  possession  of  three  hundred 
feet  frontage,  but  afterwards  learning  of  the  surplus  brought 
ejectment  against  Marsh  for  the  land  described  in  the  deeds  to 
him.  Marsh,  though  served  with  notice,  did  not  enter  into  the 
consent  rule,  and  Stephenson  obtained  judgment  Marsh  had 
put  up  a  fence  where  Stephenson  had  first  fixed  his  line,  and 
the  latter,  claiming  pofisession  under  the  judgment  obtained  by 
him,  moTcd  the  fence  to  a  distance  three  hundred  and  seren 
feet  and  three  inches  from  the  comer.  Whereupon  Marsh 
brought  an  action  of  trespass.  Upon  the  trial  in  the  common 
pleas,  the  court  held  that  Marsh  was  entitled  to  all  the  surplus, 
but  upon  error  this  judgment  was  reversed  by  the  district  court 
The  present  petition  in  error  seeks  to  reverse  this  judgment 

Caldwdl  and  Paddock^  and  B.  B.  Warden,  for  the  plaintiff  in 
error. 

Fbx  and  I^rench,  for  the  defendant  in  error. 

By  Oourt,  Soott,  J.  If  Marsh,  the  plaintiff,  is  entiUed  to 
hold  all  the  surplus  ground  in  square  No.  8,  then  the  district 
court  erred  in  reversing  the  judgment  of  the  common  pleas; 
but  if  he  is  not  entitled  to  any  of  it,  or  only  to  apro  rata  share 
of  it,  then  the  judgment  of  the  district  court  must  be  affirmed; 
for  it  is  not  daimed  that  Stephenson,  by  the  alleged  act  of  tres- 
pass, appropriated  more  than  Hie  pro  rata  share  of  the  surplus. 
The  testimony  shows  that  Stephenson  has  only  occupied  to  a 
line  three  hundred  and  seven  feet  three  inches  east  of  Cutter 
itreet,  and  that  between  this  line  and  John  street.  Marsh  has  in 


7^  Mabsh  v.  Stepuexsok.  [Ohio. 

his  possession  one  hundred  and  tbirtj-two  feet  nine  inches.  Is 
he  entitled  to  more?  We  have  no  doubt  either  as  to  the  law  or 
equity  of  this  case.  Neither  of  the  parties  acquired  a  right 
superior  to  that  of  the  other  in  respect  to  this  surplus,  by  their 
deeds,  bj  the  recorded  plat  referred  to  in  their  deeds,  or  by  the 
description  accompanying  the  return  of  the  appraisement  of 
the  several  lots,  made  by  the  sheriff  and  freeholders  prior  to 
the  sale. 

In  all  these  evidences  of  title  they  stand  on  an  equal  footing. 
The  description  in  the  appraisement  gives  to  each  of  Stephen- 
son's lots  9, 10, 11, 12, 13,  and  14,  a  front  of  fifty  feet  on  the 
north  side  of  Clinton  street,  making  in  all  a  front  of  three  hun- 
dred feet;  and  also  gives  a  definite  location  to  these  lots  by  a 
reference  to  a  fixed  monument,  to  wit,  the  north-east  comer  of 
Olinton  and  Cutter  streets. 

The  same  description  gives  to  Marsh's  lot  No.  15  a  front  of 
fifty  feet,  and  to  No.  16  a  front  of  seveniy-nine  feet  eight  inches, 
on  the  north  side  of  Clinton  street,  making  an  aggregate  front 
of  one  hundred  and  twenty-nine  feet  eight  inches,  and  gives  to 
the  premises  a  definite  location  by  bounding  them  on  the  east 
by  John  street,  an  equally  fixed  monument.  The  plat  gives  to 
each  of  Stephenson's  lots  a  width  of  fifty  feet;  and  to  Marsh's 
lot  15  the  same  width  of  fifty  feet;  and  to  16  a  width  of  seventy- 
nine  feet  eight  inches.  The  lots  were  all  sold  by  numbers,  at 
the  same  time,  by  reference  to  the  plat;  and,  as  would  seem  from 
the  evidence  of  the  sheriff,  were  each  sold  as  being  of  the  width 
indicated  by  the  plat,  more  or  less.  The  deeds,  executed  by 
the  sheriff  to  the  parties,  are  similar;  they  each  describe  the  lots 
by  numbers  and  by  reference  to  the  same  plat;  they  each  assign 
to  the  several  lots  the  width  or  front  indicated  by  the  plat,  with 
the  addition.of  the  words  "  more  or  less." 

The  plat  includes  all  the  ground  between  Cutter  and  John 
streets,  and  there  can  be  no  doubt  that  it  was  all  intended  to  Imi 
sold. 

There  were  no  stakes  fixing  the  division  lines  of  the  lots,  and 
the  words  "  more  or  less  "  in  the  deeds,  together  with  the  faoe 
of  the  plat,  render  it  certain  that  the  whole  was  intended  to 
pass  by  the  sale  and  conveyance.  Under  these  circumstances,  it 
would  seem  equitable  that  the  surplus  should  be  ratably  appor- 
tioned between  the  grantees.  And  to  this  effect  are  the  authori  * 
ties:  Lincoln  v.  Edgecourt,  28  Me.  279;  Brown  v.  Oray,  3  Id. 
129.  If  the  quantity  falls  short,  each  grantee  must  sustain  hia 
portion  of  the  loss:  WycUl  v.  Savage^  11  Id.  431.     The  same  prin* 
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etple  has  been  aetUed  in  Wd/e  v.  Scarborough,  2  Ohio  St.  863. 
And  the  manifeBt  eqnity  of  the  role  most  command  approbation. 

Bat  were  it  otherwiae — ^if  Stephenson  takes  nothing  bj  his 
deed  but  the  three  hundred  feet  represented  on  the  phit — the 
same  role  most  limit  the  pLuntiff  Marsh  to  one  hundred  and 
twentj-nine  feet  eight  inches,  for  he  stands  on  the  same  groond, 
and  must  be  gOTemed  bj  the  same  phiL  This  would  give  the 
soxphis  to  Betts,  and  would  be  equally  fatal  to  the  plaintiff's 
daim. 

We  are  unable  to  see,  either  in  the  trapeaoidal  form  of  lots  8 
and  16,  or  in  the  numbering  of  the  lots  from  west  to  east»  any 
substantial  reason  for  changing  the  equitable  rule.  The  aame 
rule  of  conBtruction  must  be  applied  to  the  deeds  of  each  party. 

It  ia  unneoesaaxy,  therefore,  to  inquire  how  far  the  chum  of 
Stephenson  was  strengthened  by  the  proceeding  in  ejeetment. 

Judgment  of  the  district  court  affirmed. 

Bastlbt,  0.  J,,  and  Swah,  BKiSKEBaaww,  and  Soniiv,  JJ., 
ooncuxzed. 


Dexdb  amm  to  bb  Oohbibusd  Most  SnuuroLT  lOAnai  QttuncoL  tor  tha 
beoefit  off  the  gnotoe:  Bwdd  ▼.  Brooke,  4S  Am.  I>60.  S21,  and  note  889;  CU$ 
«/  Alum  ▼.  lUmoi*  T.  Co.,  52  Id.  470L  And,  as  In  tha  prindpal  oaae,  tha 
coort  moat  ooDstene  a  grant  io  aa  to  aflbotoata  tha  InteDtSon  of  the  partiea, 
pioTided  the  tenna  nied  in  it  will  admit  of  ineh  a  oonatraetion:  Bwdd  r. 
Bnoie,  43  Id.  821,  and  ouea  dtad  in  note  therato  839.  And  where  tha 
worda  *'  more  or  Ion  "  were  naed  in  a  dead,  aa  in  the  principal  caae,  and  the 
^joantity  of  land  waa  described  aa  '*  containing  by  deed  two  hnndred  acres,  be 
iSb»  same  more  or  lees,"  and  it  appeared  from  a  sabaeqnent  survey  that  the 
tract  contained  three  hnndred  and  fifteen  aoree,  it  waa  held  that  parol  evi- 
dsnae  waa  InadmiaaiMe  to  piofa  that  the  partiea  Intended  a  sale  of  a  leai 
^aantitj  than  the  entira  tnMts  £hk  ▼.  AnM,  12  Id.  64. 


JOHNBIOH  V.   OlEVELABD  AND  TOLEDO  R  R   Oo. 

[7  Omo  Buam,  as.] 

Administbatob  mat  Maihtaih  Aonov  loa  BurxfiT  of  Kizt  or  Kix  or 
DscxAsan,  nnder  ststate  of  liareh  25,  1851,  en  titled  "An  act  reqniring 
compensation  for  causing  death  by  wrongful  act,  neglect,  or  default,**  and 
ginog  a  right  of  action  for  the  ezdnsive  benefit  of  the  widow  and  next 
of  kin;  although  deceaaed  leave  no  widow  or  children,  and  though  the 
petitum  do  not  contain  a  statement  of  special  circumstancea  rendering 
the  death  a  pecuniary  injury  to  such  next  of  kin.  Such  special  circum- 
stances affect  only  the  amount  of  the  recovery. 

Demubbkb  to  petition.    The  facts  are  stated  in  the  opinion. 
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if.  B,  and  R.  Waite,  for  the  dofendant*  in  sapport  of  ib» 
demurrer. 

Commager  and  Lemmon^  for  the  pudntiff. 

By  Court,  Soott,  J.  This  case,  by  the  reaervatioxi  of  the 
district  court,  comes  before  us  on  demurrer  to  the  plaintiff '» 
petition,  which  reads  as  follows: 

"  Dayid  Johnston  comes  and  says  he  is  the  administrator  of 
David  Lyons,  late  of  said  county  of  Lucas,  deceased,  duly  ap- 
pointed according  to  law;  that  said  David  Lyons,  while  in  life, 
to  wit,  on  the  thirtieth  day  of  January,  1855,  and  before  thai 
time,  was  in  the  employ  of  the  Cleveland  and  Toledo  Railroad 
Company,  the  defendant  aforesaid,  in  the  county  of  Lucas 
aforesaid,  and  on  the  day  and  year  aforesaid  was  employed  as  a 
laborer  in  the  employ  of  said  company  on  the  steam  ferry-boat, 
then  and  there  used  by  said  defendant  in  connection  with  the 
railroad  of  said  defendant,  in  the  carriage  and  transportation  of 
passengers  and  freight  across  the  Maumee  river  at  Toledo;  and 
while  said  David  Lyons,  now  deceased,  was  so  engaged  under 
the  directions  of  the  agents  and  superintendents  of  said  defend* 
ant,  the  said  David  Lyons,  by  the  vrrongful  act,  neglect,  and 
default  of  the  said  agents  and  superintendents  of  the  defendant 
aforesaid,  while  they  were  concerned  in  managing  and  conduct- 
ing the  business  of  said  defendant,  was  bruised  and  mangled 
by  the  machineiy  of  said  boat,  and  was  thereby  thrown  into  the 
water,  and  he,  the  said  David  Lyons,  became  and  veas  drowned, 
and  so  the  plaintiff  says  the  death  of  said  David  Lyons  veaa 
caused  by  the  wrongful  act,  neglect,  and  default  of  said  de- 
fendant, and  without  the  fault  of  said  Lyons. 

"  And  the  plaintiff  further  says  that  Thomas  Lyons,  Maurice 
Lyons,  Catharine  MulverhiU,  Cornelius  Lyons,  Maigaret  Lyons, 
Ann  Lyons,  and  James  Lyons  are  next  of  kin  and  brothers  and 
sisters  of  said  David  Lyons,  deceased;  the  said  David  Lyons, 
leaving  no  widow,  and  having  no  children  or  child,  left  the  said 
brothers  and  sisters  aforesaid  the  heirs  at  law  of  him,  the  said 
David  Lyons,  deceased;  and  that  they,  the  next  of  kin  of  him, 
the  said  David  Lyons,  deceased,  have  suffered  damages,  by 
reason  of  the  aforesaid  wrongful  act,  neglect,  and  default  of 
the  said  defendant,  its  servants  and  agents,  in  the  sum  of  five 
tbousand  dollars.  Wherefore  the  plaintiff  says  he  has  a  right 
to  recover  said  sum  of  five  thousand  dollars,  and  asks  judgment 
therefor." 

The  action  is  founded  uix>n  a  statute  of  this  state,  entitled 
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"  An  act  requiring  oompenBation  for  cansing  death  bj  mongfal 
•aet.  neglect,  or  default/'  passed  March  25, 1851,  which  is  in  the 
following  terms: 

"  See.  1.  WheneTer  the  death  of  a  person  shall  be  caosed  by 
wrongfal  act,  n^lect,  or  default,  and  the  act,  neglect,  or  de- 
lault  is  snch  as  would  (if  death  had  not  ensued)  have  entitled 
the  party  injured  to  Tnaintain  an  action  and  recoTcr  damages  in 
respect  thereof;  then  and  in  every  such  case  the  person  who 
or  the  corporation  which  would  have  been  liable,  if  death  had 
fusi  ensued,  shall  be  liable  to  an  action  for  damages,  notwith- 
standing the  death  of  the  person  injured,  and  although  the 
4eath  ahall  have  been  caused  undeor  snch  droumstanoes  as 
amount  in  law  to  murder  in  the  first  or  second  degree,  or  man- 
daughter. 

"Sec.  2.  Every  such  action  shaU  be  brought  by  and  in  the  name 
of  the  personal  representative  of  such  deoeaeed  person,  and  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such  deceased  person,  and 
ehall  be  distributed  to  sueh  widow  and  next  of  kin  in  the  pro- 
portions provided  by  law  in  relation  to  the  distribution  of  per- 
eonal  estates  left  by  persons  dying  intestate;  and  in  evexy  such 
fiction  the  jury  may  give  such  damages  as  they  shall  deem  fair 
and  jost,  not  exceeding  five  thousand  dollars,  with  reference  to 
the  pecuniary  injury  resulting  from  such  death,  to  the  wife  and 
next  of  kin  to  such  deceased  person;  provided,  that  every  such 
action  shall  be  commenced  within  two  years  from  the  death  of 
euch  deceased  person:"  Swan's  B.  S.  707,  708. 

The  question  presented  by  the  demurrer  is  whether,  under 
this  statute,  an  action  can  be  maintained  for  the  sole  benefit  of  the 
brothers  and  sisters  of  a  deceased  person  who  leaves  no  widow, 
without  an  allegation  in  the  petition  of  such  special  ciroum* 
etances  as  would  render  the  death  a  pecuniary  injury  to  them. 

A  right  of  action  is  given  by  this  statute  to  the  personal  rep- 
resentative of  the  deceased,  merely  as  a  trustee,  and  for  the 
exclusive  benefit  of  the  widow  and  next  of  kin.  Hence  it 
would  seem  to  be  clear  that  in  order  to  the  maintenance  of  the 
eotion  there  must  be  a  widow  or  next  of  kin  to  whom  the 
amount  recovered  could  be  distributed.  And  so  it  was  held, 
under  a  similar  statute  of  New  York,  in  Lucas  v.  N.  F.  Cent.  R, 
R.  Co.,  21  Barb.  247. 

But  if  there  be  persons  in  whom  the  beneficial  interest  in  the 
judgment  to  be  recovered  can  vest,  then  the  only  other  condi- 
tions to  which  the  right  of  action  is  subjected  by  the  terms  of 
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ihe  Btatate  Aie*  1.  Tlu^  tbe  death  shall  have  been  catieed  hy 
rach  WTongfo]  act,  neglect,  or  default,  as  would,  if  death  ba^ 
not  ensued,  have  entitled  the  party  injured  to  maintain  ai^ 
action  against  the  defendant,  and  recoTcr  damages  in  respect 
thereof;  2.  That  the  action  be  brought  by  and  in  the  name  o^ 
the  personal  representative  of  the  deceased;  and  3.  That  it  be^ 
commenced  within  two  years  from  the  time  of  his  death. 

Subject  to  these  conditions,  the  statute  gives  a  right  of  ac- 
tion; and  seems  to  regard  the  widow  and  next  of  kin  as  sustain- 
ing at  least  a  nomixsal  pecuniary  injuzy,  in  all  such  cases,  fron^ 
the  wrongful  act  of  the  defendant:  Quin  v.  Moore ,  16  N.  Y.  432. 

Questions  may  arise  upon  the  trial  of  this  cause  as  to  the- 
construction  of  the  rule  of  damages  furnished  by  the  second 
section  of  this  statute;  but  no  such  questions  are  properly 
before  us.  The  question  raised  by  the  demurrer  does  not  relate 
to  the  amount  of  the  recovezy,  but  is,  simply.  Can  an  action  be- 
maintained  on  the  case  stated  in  the  petition?  We  think  ii 
can. 

Demurrer  ovezmled. 

Babtlbt,  0.  J.,  and  Swah»  BRiwiaaHarF^  and  Suixor,  JJ.^ 
eonourred. 


LOGKWOOD  V. 


§j :  •  :^ 


[7  Ohio  Sxavs,  887.] 

Ooimukor  «o  Pat  Monxt,  Made  and  to  be  Pkbvobmbd  or  Ksw  Y<am^ 
will  be  gorerned  by  the  1aw«  of  that  state  relatiiig  to  nntiy,  althoo^  the* 
loan  ia  eeoared  by  a  mortgage  npon  lands  In  Ohiow 

ALUDOAnoiiB  Am)  PBoor  that  W&mxM  Conthact  u  HOfr  U8UBioim». 
wheie  it  appears  to  be  so,  most  be  explicit,  and  olear  of  all  doabt 

ExcisB  or  Ihtibbst  Pato  uvdkr  Usubious  Contaaot  mat  be  Arrum 
in  pajrment  of  Interest  afterward  aoeniing,  wh«re  nsnry  is  pleaded 
proved,  bnt  fotf eitnre  of  the  loan  is  not  prayed  for. 

SmoT  or  FosioLosinii  Sals  SirBORDiVATS  to  Pbiob  Ck>inraACT. — A 
tract  iras  made  by  which  it  was  stipulated  that  a  f oreolosare  and  sale- 
should  be  had;  that  such  sale  should  not  operate  as  a  satisfaction,  nor 
divert  the  lien;  that  the  purchase  money  should  not  be  applied  to  pay 
the  mortgsge  debt;  and  that  the  purchaser  should  take  the  land  in  trosl. 
to  sell,  and  thus  pay  off  the  mortgage  debt:  ffddp  that  the  decree  and 
sale  made  pursuant  to  such  contract  must  be  regarded  as  part  of  the  eon* 
tract,  and  subordinate  to  it. 

OOKTRACT  OF    OnS  AcTTNO  WnHOUT  AUTHOBITT  lOB    InBANB    M0BIQA00B> 

is  not  obljgatory  upon  him.  A  decree  made  pursuant  to  such  a  contract 
Buy  be  valid  and  operative  as  to  innocent  third  persons,  but  the  psfw 
with  notice  will  hold  in  trust  for  the  innne 
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Whirb  Suit  Impxacouig  Moktoaos  Dsn  ior  UamT  is  Dbkhbid  mrDim 
Ukauthouzkd  CoMTRAcr,  tad  in  prejiidioe  of  aa  famae  aiortgiigor't 
rights,  thero  being  iu  fact  luiiry  m  the  tnanetioo,  the  UiMtoua  of  th« 
lunatic,  npon  being  required  to  aeoount  to  the  mortgifor  for  the  prioei- 
pal  and  intereat,  are  eotiUcd  to  a  ctedit  of  all  ezoeH  of  intHeat  paid 
beyond  the  lawful  rate. 

OoBTRACT  Mai>k  bt  BEPBBnHTATiTia  OF  DaoMASKD  Paktsheb,  wlthoot 
anthority,  and  touching  mattera  over  whieh  the  aorriviiig  partner  had 
entire  controI»  will  be  oooaidered  as  wholly  inoperatiTe  to  affsot  the 
righta  and  eatate  of  the  firm  when  it  is  dedarad  inoperative  as  to  the 
anrriving  partner* 

Cemscbby.  Qeoige  and  Balph  Lookwood  were  purtnen  doing 
businees  in  Milan,  Ohio.  In  1836,  being  financially  embanaaaed , 
thej  entered  into  a  contract  with  ICtchell  and  Crawford,  resi- 
dents of  New  York,  agreeing  to  pay  said  Mitchell  and  Crawford 
four  hundred  dollars  if  they  wonld  procure  a  loan  of  eight  thou- 
sand dollars  to  said  Lockwoods.  The  loan  was  made  by  Mitchell 
and  Crawford  themselyes,  the  money  advanced  in  New  York, 
and  a  mortgage  taken  by  them  on  certain  lands  owned  by  the 
Lockwoodfl  in  Ohio.  Interest  was  paid  to  April  1 ,  18i2.  Balph 
Lockwood  died  in  1838.  George  Lockwood  became  insane 
shortly  after,  and  his  son,  James  C,  in  1843  sent  him,  without 
judicial  authority,  to  the  lunatic  asylum.  Meanwhile  Mitchell 
bad  brought  several  ejectment  suits  to  recover  the  mortgaged 
premises,  and  Gtoorge  Lockwood  had  employed  Le  Grand  Mar- 
vin, an  attorney  of  New  York,  to  file  a  bill  in  chancery,  alleging 
the  note  and  mortgage  to  be  usurious  and  void.  An  injunction 
was  granted,  and  a  motion  to  dissolve  it  made,  but  iras  not 
pressed  to  a  hearing.  In  this  condition  of  aflEeurs,  IGtchell  and 
Crawford  entered  into  a  contnct,  which  was  denominated  a 
family  contract,  with  James  C.  Lockwood,  who  was  attending 
to  his  father's  business  without  any  legal  authority.  The  sub- 
stance of  this  contract  is  stated  in  the  opinion.  Pursuant  to 
this,  the  actions  in  ejectment  and  suit  in  chancery  were  dismissed, 
the  mortgage  then  in  James  C.  Lockwood's  hands  foreclosed, 
and  the  properly  bid  in  by  JamesC.  Lockwood.  James  C.  then 
sold  a  portion  of  the  land  to  Mitchell  and  Crawford  in  1846. 
The  land  had  greatly  increased  in  value,  and  they  sold  a  portion 
of  the  lots  conveyed  to  them  for  fourteen  thousand  dollars,  much 
more  than  the  amount  loaned,  with  intereei.  In  1846  O^rge 
Lockwood,  his  faculties  still  in  the  same  unsound  condition,  was 
discharged  from  the  asylum.  In  1849  he  filed  a  biU  in  the  court 
of  common  pleas,  setting  forth  the  facts  stated,  and  declaring 
the  four  hundred  dollars  paid  to  Mitchell  to  be  a  usuriouf 
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adTanoement*  and  that  the  sale  made  under  the  family  contract 
was  Toid.  Mitchell  and  Crawford  alleged  the  contract  to  be 
honest,  and  stated  reasons  for  the  advancement  of  the  four  hun- 
dred dollars,  which  appear  in  the  opinion.  The  court  dismissed 
the  bill  of  George  Lockwood,  and  a  petition  in  error  in  the  nature 
of  a  bill  of  review  was  filed  in  this  court,  which  reversed  the 
decree  of  the  district  court,  and  retained  the  cause  for  further 
hearing  and  decree. 

Homer  Ooodwin  and  C.  P,  WolooUf  trustees,  for  the  oomplaiii- 

ant. 

S,  F,  Taylor,  for  James  G.  Lockwood. 

W,  F.  Stone  and  N.  H.  Swayne,  for  Mitchell  and  Crawford. 

S.  T,  Worcester  and  Le  Orand  Maarvin,  for  the  executors  and 
heirs  of  Ralph  Lockwood. 

EbeneMer  Andrews,  for  the  other  defendants. 

By  Court,  Swah,  J.  1.  Was  the  loan  of  eight  thousand  dollars, 
in  respect  to  the  question  of  usury,  to  be  governed  by  the  laws 
of  New  York  or  of  Ohio  ?  The  contract  for  the  loan  was  made 
in  the  state  of  New  York;  the  money  was  advanced  there,  the 
note  and  mortgage  delivered  there,  and  the  loan  was  to  be  re- 
paid there.  The  fact  tiiat  one  of  the  incidents  of  the  debt  con- 
sisted of  a  lien,  by  way  of  mortgage,  upon  lands  in  Ohio,  to 
secure  payment,  does  not  change  the  law  in  this  respect.  It 
was  a  contract  not  only  made  but  to  be  performed  in  the  state 
of  New  York,  and  must  be  governed  by  the  laws  of  that  state. 

2.  Was  the  loan  usurious  ?  Four  hundred  dollars,  being  five 
per  cent  on  the  loan,  was  paid  to  MitcheU.  What  was  the  con- 
sideration of  thisf  The  written  contract  of  March  17,  1836, 
given  above,  states  substantially  that  it  was  in  consideration 
that  Mitchell  would  advance  and  loan  to  the  Lockwoods  eight 
thousand  dollars  at  a  future  day.  On  the  face  of  the  contract, 
and  by  its  terms,  the  four  hundred  doUars  was  an  open  and  un- 
disguised gratuiiy  for  the  loan  of  money  over  and  above  the 
seven  per  cent  interest  on  the  loan.  Mitchell,  in  his  answer,  de- 
nies this,  and  assigns  the  usual  reasons  which  lenders  give  for 
withholding  a  loan  from  an  unfortunate  borrower;  bank  bills  in 
Westchester  county  were  not  worth  as  much  as  money  in  the  city 
of  New  York;  the  difference,  together  with  the  trouble  of  con- 
verting bank  bills  current  in  Westchester  into  funds  current  in 
New  York  was  at  least  one  per  cent;  that  the  Lockwoods  would 
make  a  considerable  profit  on  the  loan  when  they  received  it,  by 
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As  diiEBrenoe  in  ezduDge  between  New  York  and  Ohio;  that 
Oeoige  Loekwood  assazed  ICtcbell  that  by  the  laws  of  Ohio  he 
mi^t  take  what  he  pleased  for  the  loan  and  leooTer.  Such  reasons 
as  these,  espedallj  the  last,  for  taking  the  bonus  of  four  hundred 
dbUars,  only  confirm  in  oar  minds  the  belief  that  the  terms  of 
the  eontRMst  truly  state  the  consideration  of  the  four  hundred 
dollars,  and  throw  so  much  suspicion  orer  the  only  plausible 
vBSSon  gnren  in  the  answer,  to  wit,  a  compensation  for  looking  to 
and  changing  securities,  that  we  have  had  no  hesitation  in  com- 
ing to  the  conclusion  that  the  transaction  is  tainted  with  usuxy. 
It  would  require  a  clear,  distinct,  and  sufficient  consideration 
for  the  payment  of  the  four  hundred  dollars  to  be  alleged  and 
proved,  to  oyercome  the  usurious  consideration  stated  in  the 
written  oontxact.  Instead  of  this,  parts  of  the  considention 
alleged  are  no  consideration  at  all.  No  means  of  determining 
the  value  of  the  others  are  alleged.  The  trouble  and  vexation 
of  taking  the  note  and  mortgage,  or  drawing  his  check  for  the 
eight  thousand  dollars,  might  as  well  have  formed  a  part  of  the 
consideration  as  some  of  those  stated  by  Mitchell. 

8.  As  to  the  effect  of  the  loan  being  usurious.  The  complain- 
ant has  so  shaped  his  bill  and  prayer  for  relief  that,  while  he 
claims  that  the  contract  was  tainted  with  usury,  he  does  not  set 
up  the  statute  of  New  York  for  the  purpose  of  avoiding  the  pay- 
ment of  the  loan,  but  simply  claims  that  the  excess  of  interest 
was  paid  without  consideration,  and  prays  that  such  excess  may 
be  applied  as  payment  on  the  interest. 

We  perceive  no  objection  to  a  party  thus  consenting  to  do 
equity,  and  at  the  same  time  requiring  a  credit  for  the  excessive 
interest.  No  objection  to  this  is  made,  or  can  be  made,  by  the 
defendants. 

4.  The  real  difficulty  in  this  case  to  determine  the  effect  upon 
the  rigbts  of  Qeozge  Loekwood,  of  the  family  contrsct,  decree, 
and  sale  to  James  0.  Loekwood,  under  the  mortgage,  and  the 
conveyance  by  him  to  Mitchell. 

At  the  time  that  contract  was  entered  into  Mit>chell  was  en- 
joined from  further  prosecuting  his  claim,  on  the  ground  that  it 
was  usurious.  His  hands  seem  to  be  tied,  and  with  a  fair  prospect 
of  losing  both  principal  and  interest.  In  this  condition  of  things 
he  procured  a  meeting  of  the  friends  of  Geoige  Loekwood,  who 
was  then  in  the  asylum,  and  they  entered  into  the  family  con 
tract. 

Two  objects  seem  to  have  been  in  view.  Mitchell  desired  to 
avoid  the  question  of  usuxy,  and  to  get  rid  of  the  pending  in- 
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junction.  James  0.  Lockwood  desired  to  obtain  such  a  control 
of  his  father's  property  as  {hat  it  might  be  sold  to  pay  debts.  Pro- 
eeedings  under  the  mortgage  were  therefore  provided  for  by- 
James  0.  Lockwood,  not  for  the  purpose,  by  sale  under  a  decree, 
to  pay  the  mortgage  debt,  but  to  vest  the  legal  title  of  the  mort- 
gaged premises  in  him.  And  these  proceedings  under  the 
mortgage  were  consented  to  by  Mitchell,  not  for  the  purpose  of 
asserting  his  lien  upon  the  mortgaged  premises,  and  by  decree 
creating  a  fund  for  the  payment  of  the  debt,  for  he  was  not  to 
be  paid  by  a  sale  under  the  decree,  nor  was  he  to  enforce  his 
lien  by  an  order  of  sale;  his  object  was  to  have  his  debt  recog- 
nized, and  get  rid  of  the  chancery  suit  in  New  York.  To  attain 
these  results,  it  was  agreed  that  the  chancery  and  ejectment  suits 
should  be  discontinued;  that  the  amount  of  the  loan  and  interest 
be  restated;  that  James  C.  Lockwood  should  prosecute  to  fore- 
close the  mortgage  made  by  G^oige  and  Ralph  Lockwood  to 
Mitchell  and  Crawford;  that  James  C.  Lockwood  should  bid  off 
the  premises,  but  should  pay  nothing  as  purchaser;  that  liGtchell 
and  Crawford,  however,  should  follow  a  part  of  the  land  into 
the  hands  of  James  C.  Lockwood  to  secure  the  mortgage  debt, 
the  latter  holding  the  premises  as  trustee  for  liGtohell  and' 
Crawford,  and  selling  and  accounting  for  proceeds  of  sales  and 
of  rents  to  pay  the  mortgage  debt. 

This  was  a  yery  ingenious  mode  on  the  part  of  ICtchell  of 
defeating  the  claim  of  usury  set  up  by  George  Lockwood,  the 
lunatic;  and  a  Teiy  ingenious  mode  on  tue  part  of  James  C. 
Lockwood  to  divest  his  father  of  the  legal  title  to  his  real  estate. 
In  the  first  place,  let  us  ascertain  what  effect  the  family  contract 
had  upon  the  decree. 

A  decree  of  foreclosure  ordinarily  bars  the  right  of  the  mort- 
gagor to  redeem  by  payment  of  the  mortgage  debt;  a  sale  is  made 
under  the  decree  to  satisfy  the  mortgage  debt;  the  purchaser  at 
such  sale  takes  the  title,  unincumbered  by  the  mortgage  debt, 
and  cleared  of  all  claim  of  the  parties  to  the  mortgage.  But  in 
the  case  before  us,  even  if  we  treat  the  family  contract  as  obli- 
gatory upon  G^oxge  Lockwood,  the  decree  of  foreclosure  did  noi 
operate  to  bar  the  equiiy  of  redemption,  for  it  is  clear  that  the 
moment  James  0.  Lockwood  purchased  and  obtained  title  un- 
der the  decree  as  trustee,  to  pay  the  mortgage  debt,  Geoige 
Lockwood  might,  notwithstanding  the  decree,  have  then  ten- 
dered to  James  C.  Lockwood,  the  trustee,  and  Mitchell  and 
Crawford,  the  amount  of  the  mortgage  debt,  and  enforced  a 
reconveyance  of  the  premises. 
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Nor  ma  the  sale  to  James  C.  Lockwood  onder  the  deoiee 
made  for  the  pnrpoee  of  satufyiDg  the  mortgage  debt,  for  James 
O.  Lockwood  was  not  to  pay  anything  on  his  Ud,  nor  was  hia 
bid  to  be  credited  upon  the  decree.  Nor  was  the  purchaser  to 
take  the  title  nnincombered  by  the  mortgage  debt»  or  cleared  of 
the  claims  of  the  parties  to  the  mortgage.  The  debt  was  to 
stand  and  follow  the  premises,  notwithstanding  the  sale.  This 
decree,  therefore,  as  a  decree  of  foredosare,  was  made  inopera- 
tiye  as  snch  by  the  terms  of  the  family  contract.  That  snch  a  con- 
tract, if  entered  into  by  the  parties  to  a  decree,  or  their  anthoriced 
agents,  wonld  be  yalid,  and  that  a  court  of  chancery  would  en- 
force it  and  make  the  operation  of  the  decree  subordinate  to  the 
stipulations  of  the  parties,  we  entertain  no  doubt. 

The  prosecution  of  the  suit  on  the  mortgage,  the  amount  of 
the  decree,  the  decree  itself,  the  sale  thereunder,  and  the  rights 
and  estate  acquired  thereby,  were  inseparable  parts  of  and  sub- 
ordinate to  the  stipulations  of  the  family  contract. 

(George  Lockwood  was  not  a  party  to  this  family  contract, 
and  no  one  was  authorized  to  act  for  him.  The  family  contract 
being  unauthorized  and  Toid  as  to  him,  and  the  decree  having 
been  procured  in  consideration  of  the  stipulations  of  the  con- 
tract, and,  indeed,  forming  a  part  of  it,  what  shall  be  the  opera- 
tion and  e£bct  of  the  decreef  Not,  certainly,  as  a  bar  to  Oeorge 
Lockwood's  right  to  redeem,  for  that  would  be  giving  it,  as  we 
Have  seen,  a  more  stringent  effect  than  if  the  family  contract 
had  been  authorized  by  him,  and  an  effect,  too,  which  Mitchell 
and  Crawford  did  not  contemplate.  Nor  is  it  necessary,  in 
order  to  protect  the  rights  of  Oeorge  Lockwood,  that  the  decree, 
or  the  sale  thereunder,  should  be  impeached  for  fraud  or  error, 
or  that  tbe  legal  title  acquired  under  the  decree  by  James  C. 
Lockwood  or  Mitchell  should  be  pronounced  invalid.  But  we 
cannot,  under  the  facts,  do  less  than  hold  James  C.  Lockwood 
and  Mitchell  to  be  trustees  of  the  estate  of  Oeorge  Lockwood, 
liable  to  account  to  him  for  sales,  and  the  premises  unsold,  and 
George  Lockwood  liable  to  account  to  Mitchell  and  Crawford 
for  the  real  amount  of  the  mortgage  debt.  By  thus  holding, 
we  recognise  the  decree  as  valid  and  operative  as  to  third  per- 
Bons,  protect  the  just  rights  of  Mitchell  and  Crawford  under 
their  mortgage,  and  treat  the  decree  as  so  inseparably  connected 
with  the  stipulations  of  the  family  contract  as  not,  in  its  opera- 
tion and  effect,  to  conclude  the  rights  of  Oeorge  Lockwood  as 
ifgainst  the  parties  to  that  contract. 

6.  As  to  the  disposition  of  the  usurious  interest.     One  of  tbe 
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objects  which  this  family  contract  was  intended  to  effect,  and 
did  effect,  was  the  dismissal  of  the  suit  in  New  York,  brought 
to  impeach  the  mortgage  debt  for  usury.  The  family  con- 
tract being  unauthorized  and  void  as  to  George  Lockwood, 
the  dismissal  of  that  suit  being  also  unauthorized  and  to  the 
prejudice  of  the  rights  of  the  insane  mortgagor — there  being  in 
fact  usury  in  the  transaction — the  trustees  of  the  lunatic  being 
now  required  to  account  to  Mitchell  and  Crawford  for  the  prin- 
cipal and  interest,  are  entitled  to  at  least  credit  the  excess  of 
interest  beyond  the  lawful  rate  as  claimed  in  the  bill. 

6.  As  to  the  relation  of  the  representatives  of  Balph  Lockwood 
to  the  surviying  partner  and  to  the  decree  in  his  favor.  George 
Lockwood,  as  surviving  partner  of  the  firm  of  George  and 
Balph  Lockwood,  was  vested  with  the  entire  estate  and 
control  of  the  property  of  the  firm.  The  representatives  of 
Balph  Lockwood  had  no  such  distinct  interest  or  authority, 
in  selling  the  debts  of  the  partnership  or  disposing  of  its  estate, 
as  would  authorize  us  to  enforce  their  agreement,  to  the 
prejudice  of  the  authority  or  the  rights  of  George  Lockwood 
as  surviving  partner.  We  cannot  separate  the  unauthorized 
contract  of  the  representatives  of  Balph  Lockwood  in  relation 
to  the  debts  and  estate  of  the  firm  and  enforce  them  against 
such  representatives,  and  at  the  same  time  vindicate  the  rights 
and  authority  of  George  Lockwood  as  surviving  partner.  The 
rights  of  the  representatives  of  Balph  Lockwood  must  therefore 
be  controlled  by  and  foUow  the  rights  of  George  Lockwood. 
There  may  be  cases  in  which  the  rights  of  a  surviving  partner 
and  of  the  representatives  of  a  deceased  partner  may  be  con- 
cluded by  the  contracts  of  the  latter;  but  this  is  not  such  a  case. 
Here  the  representatives,  as  such,  were  dealing  with  a  contract 
and  an  estate  over  which  they  had  no  control,  and  in  such  a 
manner  as  directly  to  impair  the  rights  and  affect  the  authority 
of  the  surviving  partner. 

This  case  will  be  referred  to  a  master,  to  state  an  account  in 
accordance  with  the  views  above  indicated. 

Babtlbt,  0.  J.,  and  Bbdoqebhoff,  Soorr,  and  Sutlopf,  JJ., 
concurred.  

Lex  Loci  Contbaotus  €k>VKBNs  Constbuctiok  of  Coktbacts,  unless  an- 
other place  is  appointed  for  their  performance :  See  notes  to  Kcmoffa  v.  Taylor, 
ante,  p.  62,  containing  reference  to  collected  cases.  So  law  of  state  where  bill 
of  exchange  is  made  will,  if  parties  are  silent,  fix  the  rate  of  interest  which 
it  is  to  draw:  MeAUiBier  v.  Smith,  65  Am.  Dec  651.  Any  rate  of  interest 
aathorized  by  the  Ux  loci  eonirQ€lm§  or  lex  loci  aoliUioniU  will  be  reoogniaed  and 
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•Bfopoed  in  tiie  eoorta  of  oih«r  gofwrmiieiiti  whote  Uw«  woold 
■aha  rach  ratea  of  intoMt  uoxioiu:  Id.  RfmdooM  of  mory  Uvs  wa  aol 
oonntenuioed,  and  when  ooarto  dsteet  tfaaniy  they  wOl  withhold  may  aid  to 
tiMHo  who  make  foraigD  oontraotB  a  praienM  for  ezaotiiig  uiury  at  hooias 
Id.  Agreemaiit  made  in  New  York  to  be  exeooted  thofe  mnit  be  governed 
hj  the  laws  of  that  state,  and  if  bj  those  law*  the  nme  woold  be  niorio— 
Mid  void.  It  will  be  so  held  in  LoQiaena:  Clagmr.  OrtdUan,^  Id.  dOfK 

Tarn  raxMoaaAJL  ouun  Wihs  orasn  In  ObMneqr  t.  Daaeon,  28  Ohio  Stb  IOS»  to 
llie  point  that  it  ia  a  settled  qnestloa  that  a  jndgment  osa  be  inpsaebed  for 
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(7  Omo  Bkaxb,  m.] 

SukTOTOBT  Pbotisioh  AS  TO  ApYAiicganHTs  HAS  No  Jcrsr  Afpuoatiov, 
where  the  testator  distribotes  his  propeity  with  the  intention  of  dispos- 
ing of  it  all,  bat  inadvertently  leaves' a  rssidnnm  by  omitting  to  pot  any 
lesidnary  clanse  in  his  wilL 

HoiBAVP's  AasioHXxzrr  or  Wnrs's  Eivsbsiovabt  Ivtxbist  onlt  Tbaks- 
WEBS  to  the  assignee  the  right  which  the  hosband  liad;  and  he  takes  noth- 
ing unless  the  hnsbaad  survive  the  wife,  or  the  rsveraionsry  chose  in 
aetion  is  reduced  to  possession  during  coverture. 

BsnOXATIOH  OK  HOFB  OF  SOOOBDINO  TO  AvGBTOKIbI  PbOPBBTT  IB  MXBI  OA 

Rbmotb  PoasiBiLiTT,  in  whidh  there  is  no  erfstJng  right  that  can  be  the 

subject  of  relflase. 
SnouTOBT  GoHTBAcis  Mami  vo  Cohtbol  DisnuBvnoH  OF  Man's  Estatb 

after  his  death  are  not  binding. 
Advascmxkst  to  Son,  in  Fuix  of  All  CSLAmg  AOAnm  ERatb  of  the 

lather,  will  not,  after  his  death,  prevent  the  son  taking,  as  heir,  a  re- 

sidunm  not  disposed  of  by  wHL 

PBixnoH  for  distribution  of  assets.  Philemon  Needles  had 
eight  children,  Lncinda,  Bebecca,  Anna,  Bachael,  Amy,  James, 
Enoch,  and  John.  The  first  four  named  were  married  and  had 
received  soms  amounting  to  about  two  thousand  dollars  each 
from  their  father,  and  in  accepting  such  sums  had  signed  an 
instrument  acknowledging  the  receipt,  and  agreeing  not  to  set 
up  any  further  claim  against  his  estate  after  his  death.  These 
receipts  were  signed  by  the  husbands  also.  Lucinda  and  the 
husbands  of  Bebecca  and  Anna  died.  Philemon  Needles  then 
died.  He  left  a  last  will  and  testament,  by  which  he  gave  cer- 
tain legacies.  The  will  contained  no  residuary  clause.  After 
paying  the  debts  and  legacies,  there  remained  eight  thousand 
dollars  in  the  hands  of  the  executor.  The  first  four  heirs  above 
named,  or  their  representatives,  claimed  that  this  sum  should  be 
equaUy  distributed  among  the  eight.  The  last  four  claimed  the 
whole,  on  the  ground  that  the  agreement  signed  by  the  first 
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four  Barred  them  from  any  further  share  in  the  estate.  The 
petitioner  asked  an  order  directing  him  aa  to  his  duty  in  ths 
premises. 

Swayne-and  Baber,  for  the  petitioner. 

John  W.  AndretMund  Henry  Slahbery,  for  the  children  againal 
whom  the  releases  were  set  up. 


P.  B.  WUcox^  for  the  four  children  who  claimed  the  whole 
orerplus. 

By  Court,  Babklet,  0.  J.  The  first  inquiry  suggested  bj 
facts  of  this  case  is,  whether  the  sereral  gifts  or  donations  made 
by  Philemon  Needles  to  his  four  sons-in-law,  for  which  he  took 
the  several  receipts  in  question,  can  be  treated  as  advancements 
under  the  statutory  regulation  on  that  subject  in  this  state. 

It  was  held  in  the  case  of  Putnam*s  Adm'r  v.  Heirs  of  Pui^ 
nam,  18  Ohio,  847,  that  the  former  laws  of  this  state  regulating 
descents  and  distributions  of.  personal  estates  provided  for  ad- 
vancements as  to  real,  but  not  as  to  personal,  property.  And 
this  construction,  although  stringent  and  resulting  in  unjust 
and  unequal  distribution  of  estates,  was  afSrmed  by  several 
decisions  made  afterwards.  The  difficulty  was,  however,  re- 
moved by  legislation,  and  the  statute  now  in  force  applies  the 
rule  in  relation  to  advancements  to  estates,  personal  as  well  as 
real:  Ohio  B.  8.  823,  sec.  10.  The  provision,  however,  as  to 
advancements  applies  only  in  case  of  intestacy.  True  it  is, 
Philemon  Needles  died  intestate  as  to  the  residuum  of  his  estate 
now  sought  to  be  distributed.  But  it  is  apparent  from  the  pro- 
visions of  his  will  that  he  designed  and  manifestly  supposed 
that  he  had  made  a  disposition  of  his  whole  estate.  He  made 
bequests  to  all  his  children,  severally,  in  various  amounts, 
and  even  anticipated  a  supposed  residuum  of  three  hundred 
dollars  in  his  distribution.  The  several  advancements  which 
had  been  made  to  his  four  sons-in-law,  for  which  he  had  taken 
their  said  receipts,  must  have  been  in  his  contemplation  when 
he  made  his  will.  How  much  he  had  previously  advanced  to 
his  other  children  does  not  appear  in  this  case.  But  it  is  fair 
to  presume  that  in  view  of  all  his  previous  advancements  he 
made  such  a  distribution  of  his  property  by  his  will  as  be 
deemed  just  and  proper.  In  such  a  case,  therefore,  although 
the  testator  had,  unexi>ectedly  and  beyond  his  own  anticipation, 
died  intestate  as  to  a  residuum  of  his  estate,  the  statutory  pro- 
rision  as  to  advancements  could  have  no  jnst  application;  and 
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whether  it  could  apply  to  any  case  of  partial  inieatacyy  where 
the  testator  knowingly  and  designedly  made  a  teatamentaxy  dia- 
position  of  only  a  part  of  his  propoiy,  it  is  not  neoeesaiy  to 
consider  in  this  case. 

It  is  insisted,  howerer,  that  the  interest  in  expectation,  or 
hoped  for  inheritance  of  the  danghters  Bachal,  Anna,  Bebecoa, 
and  Lacinda,  from  their  father's  estate,  was  released  by  their 
sereral  hnsbands,  by  virtae  of  the  instmments  of  writing  exe- 
cuted  by  them,  respectiyely,  to  the  father,  whereby  each  ac- 
knowledged the  receipt  of  the  adTancement  made,  and  agreed 
with  the  father  not  to  set  up  any  further  claim  against  his  es- 
tate as  one  of  his  heirs  after  his  decease.  And  this  presents  the 
question  of  the  power  of  the  husband  to  release  the  wife's  bare 
possibility  or  expectation  of  inheritance  from  her  ancestor. 

One  of  the  daughters,  Lucinda,  and  two  of  the  sons-in-law, 
Dailey  and  Gray,  died  before  the  death  of  the  ancestor,  and 
therefore  before  any  actual  right  or  interest  could  haye  Tested 
in  the  wife  by  inheritance.    The  wife  of  Gteorge  Dailey,  and  the 
wife  of  Thomas  Needles,  respectiyely,  united  with  their  hus- 
bands in  signing  the  receipts.    This,  hcwever,  cannot  affect  the 
question,  or  give  any  legal  vitality  to  the  instruments  if  they 
had  none  without  it.    If  the  husband  had  the  power  to  release, 
or  by  contract  to  bar,  this  mere  expectancy  of  the  wife,  it  was 
by  yirtne  of  his  right  and  control  oyer  his  wife's  personal  estate, 
and  not  by  means  of  the  wife's  consenting  thereto.    It  may  be 
that  in  a  disposition  of,  or  an  arrangement  in  regard  to,  a  wife's 
property  by  the  husband,  made  with  a  view  to  the  wife's  sepa- 
rate use  or  adyantage,  the  consent  of  the  wife  might,  in  a  court 
of  equity,  be  treated  as  a  material  element  in  the  transaction; 
but  in  the  release  or  assignment  of  the  wife's  choses  in  action 
by  the  husband  for  his  own  interest,  the  wife's  uniting  with  the 
husband  in  the  execution  of  the  contract  is  a  matter  of  no  legal 
consequence  whatsoeyer.    In  regard  to  the  personal  esta^  j  of 
the  wife  not  held  in  trust  for  her  separate  use,  the  husband  lep- 
resents  the  wife,  exerciaes  all  her  authority;  and  indeed,  in  con- 
templation of  law,  the  legal  existence  of  the  wife  in  that  re- 
gard is  meiged  in  that  of  the  husband.    There  is  but  one  mode 
known  to  our  law  by  which  a  married  woman  is  authorized  to 
join  her  husband  in  the  execution  of  a  contract,  and  that  has 
reference  to  real  estate,  and  is  done  under-certain  formalities, 
and  guards  against  marital  influence  prescribed  by  statute,  not 
attempted  to  be  followed  in  this  case.    It  was  held  in  Stamper 
V.  Barker  9  6  Madd.  167«  that  the  wife  could  neither  be  barred  of 
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her  right  by  surTiTonhip  to  her  reYeraionaiy  intereetB,  by  her  cou- 
sent  in  court  in  faTor  of  her  hnsband,  nor  could  she,  upon  sep- 
aration from  her  husband,  bind  herself  by  deed  stipulating  that 
he  should  haTe  a  certain  part  of  her  contingent  property  when 
it  should  fall  into  possession. 

The  wife's  consent,  eyen  in  court,  or  her  joining  her  husband 
in  an  assignment  or  deed  for  her  reversionaty  interests,  has 
been  held  ineffectual  as  to  her  right  of  surriyorship  in  numer- 
ous cases:  Eami^T.  Lee,  21Iadd.  16;  WooUandsY.  Orovocher,  12 
Yes.  174;  Pickard  t.  Boberts,  8  Madd.  884;  White  t.  8i.  Barbe,  1 
Yes.  &  B.  406.  It  is  by  force  of  the  statute  in  this  state  that 
the  wife's  interest  in  property  is  affected,  at  law,  by  her  joining 
in  the  execution  of  a  conyeyance. 

The  inquizy  in  this  case,  therefore,  inyolyes  the  question  of 
tbe  extent  of  the  power  of  disposal  by  the  husband  of  the  wife's 
contingent  interest  or  mere  expectancy. 

It  appears  to  be  well  settled  that  the  wife's  contingent  right 
by  suryiyorship  to  her  choses  in  action,  immediately  reducible 
into  possession,  may  be  barred  by  settlement  before  or  after 
marriage,  by  actaal  reduction  into  possession,  or  certain  acts 
held  to  be  equiyalent  to  actual  reduction  into  possession;  such  as 
the  recoyery  of  a  judgment  or  decree  in  the  sole  name  of  the  hus- 
band; the  taking  of  a  note  or  obligation  for  the  debt  in  the  sole 
name  of  the  husband;  by  an  assignment  by  the  husband  for  a 
yaluable  consideration;  or  by  release.  It  appears  to  haye  been 
held  in  England,  at  one  time,  that  an  assignment  for  a  yaluable 
consideration  of  the  wife's  choses  in  action,  presently  reducible 
into  possession,  would  not  defeat  the  right  of  the  wife  by  sur- 
yiyorship :  BumeU  y.  Kinastan,  Freem.  Ch.  241.  But  for  a  series 
of  years  past  it  appears  to  haye  been  settled  in  that  country  that 
an  assignment  or  release  for  a  yaluable  consideration,  by  the 
husband,  of  the  wife's  choses  in  action,  immediately  reducible 
into  possession,  would  bar  her  titie  by  suryiyorship:  Clancy's 
H.  &  W.  150.  But  the  more  recent  English  equity  cases  are 
wholly  irreconcilable  with  the  former  decisions  on  the  subject 
of  the  power  of  the  husband  to  defeat,  by  assignment,  the  con- 
tingent right  of  the  wife  by  suryiyorship  to  her  reyersionaiy 
interests,  or  choses  in  action  not  immediately  reducible  into  pos- 
session. In  Chandos  y.  Talbot^  2  P.  Wms.  601,  Baie^  y.  Dcmdy^ 
2  Atk.  206,  and  Hawkins  y.  Obyn,  Id.  549,  it  was  held  that 
the  wife's  reyersionaiy  or  contingent  interest,  or  the  possibility 
of  a  term,  or  the  specific  possibility  of  the  wife,  may  be  released 
or  assigned  by  the  husband  for  a  yaluable  consideration  so  as  to 
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defeat  ber  title  hj  snmTorahip.  Bat  a  different  dootijne  was  held 
to  be  lawxn  HDrrusby  t.  Lee,  2  Madd.  16,  in  Purdew  t.  Jackmm^  1 
Bnaa.  70,  in  Bonner  t.  Minion,  8  Id.  65,  and  in  MUford  t.  MU- 
ford,  9  Yea.  87.  In  the  last-mentioned  case.  Sir  William  Qrant 
disputed  the  sonndness  of  the  rale  that  the  hasband's  assign- 
ment for  a  Tsloable  oonsidenation  passed  the  wife's  choses  in 
fiction,  freed  from  her  contingent  right  of  sorviTorship,  apon 
the  ground  that  in  snch  ease  the  parchaser  would  take  a  greater 
right  than  the  husband  had.  In  Eomtby  t.  Lee,  eupra.  Sir 
Thomas  Plununer  held  that  the  husband's  rig:ht  to  the  wife's 
choses  in  action  was  dependent  on  the  contingency  of  his  redacing 
them  to  possession  during  oorertnre;  that  a  deed  assigning  a 
rerersionaxy  interest  is  not  an  actual  reduction  into  possession, 
because  it  is  impossible  to  reduce  a  rerersionazy  interest  into 
possession;  and  that  it  could*  not  be  a  constructiTe  reduction 
into  possession,  because  its  onlj  effect  is  to  place  the  assignee 
in  the  same  situation  as  the  assignor;  that  is,  if  the  husband 
BurviTe  the  wife,  the  assignee  would  retain  the  property;  if,  on 
the  other  hand,  the  wife  surviye,  while  the  interest  continues 
rerersionary,  she  is  entitled  to  the  property. 

It  is  proper  to  obsenre  that  our  attention  is  directed  to  the 
question  of  the  wife's  right  of  surriTorship,  and  the  extent  of 
the  husband's  power  of  disposal  to  affect  it  by  assignment  ox 
release.  We  haye  nothing  to  do  at  present  with  the  question, 
which  is  of  frequent  occurrence  in  chancery  cases,  touching  the 
extent  to  which  the  husband,  by  assignment  of  the  wife's  prop- 
erty, may  affBct  what  is  termed  the  wife's  equity  to  a  suitable 
provision  out  of  the  property  for  the  support  of  herself  and  her 
children.  That  is  a  subject  wholly  disconnected  with  the  ques- 
tion now  before  ub,  and  presents  Tcxy  different  rules  for  consid- 
eration. 

In  thecaseof  Ptcrddio  t.  Jackeon,  aboTe  dted,  where  the  ques- 
tion directly  arose  as  to  the  power  of  the  husband  to  bar  the  wife's 
right  by  surviTorship  to  such  reyersionaxy  interest  by  an  assign- 
ment for  a  valuable  consideration,  the  authority  of  the  decision 
in  Ebrruby  t.  Lee,  tupra,  was  strenuously  denied;  and  the  mas- 
ter of  the  rolls,  in  affirming  his  views  expressed  in  the  former 
case,  after  a  patient  hearing  and  searching  investigation  of  the 
whole  subject,  said:  ''The  law  of  marriage  gives  the  wife's 
choses  in  action  to  the  husband,  on  condition  that  he  reduce 
them  to  possession  during  its  continuance;  if  he  die  before  his 
wife,  without  having  done  so,  she  takes  them  by  survivorship. 
How,  then,  his  honor  asks,  can  he  bar  her  right  of  survivo*- 


90  Needles's  Ex'r  v.  Needles.  [Ohio. 

ship  by  an  act  which  is  not  a  redaction  into  possession^  and  that 
too  at  a  time  when  it  is  impossible,  from  the  nature  of  the  re- 
Tersionaty  chose  in  action,  that  it  should  be  reduced  into  pos- 
session?   That  if  it  be  said  that  her  right  may  be  barred  by 
something  short  of  a  reduction  into  possession,  namely,  an 
assignment  for  a  valuable  consideration,  we  must  alter  the  doc- 
trine laid  down  in  our  books.    It  will  no  longer  be  true  that 
tlie  husband  shall  not  have  the  chattels  personal  of  the  wife 
lying  in  action  unless  he  reduce  them  into  possession  during 
the  marriage.    'That  the  effect  of  an  assignment  for  a  valuable 
consideration  operates  no  otherwise  than  by  putting  the  assignee 
in  the  place  of  the  assignor;  that  the  assignor  cannot  give  to 
another  a  power  which  he  himself  does  not  possess;  and  that, 
therefore,  where  the  wife  has  a  chose  in  action,  which  the  hus- 
band himself  cannot  recover,  he'  cannot  assign  over  to  another 
the  right  to  reduce  it  into  possession.    Thai  the  husband's 
right  is  merely  a  right  to  obtain  possession  of  the  subject  when 
the  period  arrives  at  which  the  wife  is  entitled  to  the  possession 
of  it;  and  if  he  die  in  the  mean  time,  leaving  his  wife  surviving, 
his  right  is  gone,  and  the  right  of  the  surviving  wife  takes  effect. 
The  assignee  for  valuable  consideration  must  take  the  right  as 
the  husband  himself  had  it;  he  buys  the  chance  of  the  husband's 
outliving  the  wife,  or  of  the  reversionaxy  chose  in  action  fall- 
ing into  possession  during  coverture,  and  he  must  wait  to  sea 
how  the  event  turns  out.    That  in  this  case  the  husband  had 
died  before  the  chose  in  action  had  been  reduced  into  posses- 
aion;  the  assignee  had  therefore  lost  all  chance  of  recovering  it, 
snd  the  wife  took  it  by  her  right  of  survivorship/' 

This  doctrine  was  reaffirmed  in  Morley  v.  Wright^  11  Yes.  12, 
jmd  also  in  EUison  v.  Elirin,  13  Sim.  309*  And  again,  in  Hat^ 
tier  V.  Morion,  3  Buss.  65,  Lord  Chancellor  Lyndhurst  fully 
sustained  this  doctrine,  which  had  been  declared  by  the  succes- 
sive masters  of  the  rolls.  Lord  Alvanley,  Sir  William  Orant,  and 
Sir  Thomas  Plummer,  as  to  the  reversionary  interest  of  the  wife; 
and  in  doing  so,  he  took  a  distinction  between  a  case  where  the 
husband  had  the  power  at  the  time  of  the  assignment  of  reduc- 
ing the  chose  in  action,  or  interest,  into  immediate  possession, 
and  where  he  had  not,  holding  that  in  the  former  case  the 
assignojent  ought,  in  equity,  to  be  regarded  as  a  construct- 
ive reduction  of  the  property  into  possession;  for  as  he  had 
tlie  power  of  reduction  into  possession,  and  the  assignment 
amounted  to  an  agreement  to  do  it,  equity  would  regard  that  as 
done  which  the  party  had  agreed  to  do.    This  doctrine. 
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Jiowefver,  so  well  supported  by  authorify  and  bj  reason,  and  ap- 
paienily  reBting  on  ground  incontestible,  was  strennously,  and 
with  laborious  research,  controverted  by  Chief  Justice  Gibson 
in  the  case  of  Biier  and  Another,  Ouardians  of  Jordan,  4  Bawle, 
468,  wherein  he  contended  that  marriage  worked  not  only  a 
transfer  to  ihe  husband  of  the  wife's  choses  in  action  reduced 
to  possession  during  coTerture,  but  a  transfer  of  the  wife's  do- 
minion and  power  of  disposal,  so  that  whaterer  interest  she 
might  haTe  assigned,  if  a  feme  sole,  the  husband  could  assign  or 
release  for  a  valuable  consideration;  and  that  the  distinction  be- 
tween Tested  and  contingent  or  rerersionaty  interests  of  the  wife, 
in  respect  to  the  marital  dominion  and  power  of  transfer  over  it, 
made  in  the  recent  English  cases,  is  without  foundation.  But 
the  extensive  and  cr^cal  reviews  of  the  English  cases  l^  Chief 
Justice  Qibson  was  not  necessary  to  the  decision  of  his  case, 
and  could  only  have  been  designed  to  expose  a  supposed  erro- 
neous theory  in  the  English  decisions,  inasmuch  as  the  authority 
of  the  case  of  Siter  is  to  the  efiEect  only,  and  can  go  no  further 
than  that  the  assignment  of  a  wife's  chose  in  action,  by  her  first 
husband,  to  trustees,  for  the  benefit  of  the  wife  and  children, 
and  to  place  it  beyond  the  power  of  waste  by  a  subsequent  hus- 
band, was  meritorious  and  valid  in  equify.  The  views  of  Chief 
Justice  Oibeon  on  this  subject,  however,  have  been  adopted  in 
subsequent  decisions  in  Pennsylvania,  in  which  they  were  ap- 
plicable, and  reluctantly  followed  in  the  recent  case  of  WM>*8 
Appeal,  21  Pa.  St.  248,  wherein  the  remark  is  made  in  the  opin- 
ion of  the  court:  '*  However  averse  to  this  conclusion  some  of 
us  might  be  if  the  question  were  an  open  one,  we  remember 
that  our  office  is  jus  dicere,  and  not/tts  dare;  and  we  bow  to  au- 
thoritiee  which  we  are  bound  to  respect." 

This  doctrine,  however,  appears  to  be  peculiar  to  Pennsyl- 
vania. I  have  not  been  able  to  leam  that  it  has  been  recognised 
in  any  well-considered  case  in  either  of  the  other  states  in  this 
country.  The  case  of  IkiUle  v.  Fowler,  22  Conn.  68,  goes  no  f ur^ 
ther  than  to  decide  that  the  husband's  assignment  of  the  wife's 
<shose  in  action  capable  of  immediate  reduction  into  possession 
was  substantially  such  a  reduction  into  possession  by  the  hus- 
band as  to  defeat  the  wife's  right  by  survivorship. 

The  doctrine  of  the  decisions  in  England  above  mentioned 
was  recognized  as  law  by  the  court  of  errors  and  appeals  in 
Mississippi,  in  the  case  of  Sale  v.  Saunders,  24  Miss.  24  [57  Am. 
Dec.  157],  and  has  been  followed  in  numerous  other  cases  in 
tiiis  country. 
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And  the  distinguished  law-writer.  Mi-.  Clancy,  in  his  treatise 
on  the  rights,  duties,  and  liabilities  of  husband  and  wife,  sus- 
tains the  doctrine  of  the  English  decisions  in  relation  to  the^ 
wife's  right  of  survivorship  in  her  contingent  or  reversionarf 
estate,  and  denies  that  the  power  of  disposal  by  the  husband^ 
so  as  to  bar  the  rights  of  the  wife,  by  an  assignment  for  a  valu- 
able consideration,  is  absolute.  The  effect  of  the  law  upon  thi» 
subject  would  seem  to  be  that  the  wife's  dominion,  or  power  of 
disposal,  which  the  husband,  by  virtue  of  the  marital  relation, 
assumes  over  the  wife's  choses  in  action,  consists,  not  in  his 
succession  to  the  wife's  right  of  properly,  but  the  power  of  con- 
trol and  management  of  her  choses  in  action  for  the  wife's  ben- 
efit, together  vrith  the  power  of  acquiring  an  absolute  right  of 
property  in  the  same,  so  far  as  they  are  capable  of  reduction 
into  possession. 

There  can  be  no  ground  for  a  distinction  between  the  power 
of  tiie  husband  to  bar  the  wife's  contingent  right  of  surviTor- 
ship  by  assignment  and  that  of  doing  the  same  thing  by  release. 
If  the  husband  could  not  by  assignment  transfer  to  the  assignee 
any  greater  interest  than  that  which  belonged  to  him,  he  cer- 
tainly could  not  by  release  to  the  releasee.  The  reason  which 
controls  in  the  one  case  must  prevail  as  to  the  other.  And  where 
the  husband  has  not  the  power  of  disposal  to  affect  the  wife's 
right  by  survivorship  by  assignment,  he  could  not  affect  it  by 
release. 

This  view  of  the  law  is  decisive  of  this  case.  The  interests  in 
expectancy  of  the  four  daughters  of  Philemon  Needles,  whose 
husbands  executed  the  instruments  in  the  petition  mentioned, 
were  not,  of  course,  capable  of  reduction  into  possession  at  the 
time  of  the  execution  of  the  instruments,  and  were  not,  by  either 
of  the  husbands,  reduced  into  possession  afterwards.  And  in 
the  proceeding  now  pending,  the  claim  to  the  inheritance  is  set 
up  in  behalf  of  each  of  the  vriyes,  and  not  of  that  of  either  of 
the  husbands. 

It  has  been  urged  in  this  case,  that  where  a  feme  covert  has  a 
right  which,  by  possibility,  may  happen  during  coverture,  the 
husband  may  lelease  it,  or  covenant  to  release  it  for  value,  and 
bona  fide^  so  as  to  bind  the  feme  forever.  And  this  raises  the 
inquiry  whether  there  vras  any  right  or  interest  which  could 
have  been  the  subject-matter  of  release  at  the  time  of  the  exe- 
cution of  the  instruments  in  question.  It  has  been  said  that 
' '  where  the  wife  hath  any  right  or  duty  which  by  possibility  may 
Unppen  during  covertoze,  the  husband  may,  by  release,  discharge 
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it:"  Shep.  Touch.  151.  It  is  inie,  as  a  general  thing,  thai 
all  contingent  and  execntory  interests  and  contingent  estates  of 
inheritance,  as  well  as  springing  and  executory  uses  and  possi- 
bilities coupled  with  an  interest,  are  assignable  and  releasable. 
But  it  is  also  a  general  rule  that  a  naked  or  remote  possibility 
<annot  be  released,  for  tbe  reason  that  a  release  must  be  founded 
on  a  right  in  being,  vested  or  contingent:  8  Bac.  Abr.  280; 
Pdletreau  y.  Jackson,  11  Wend.  110.  Where  there  is  a  preseut 
existing  right,  although  to  take  effect  in  future,  and  even  then 
only  on  a  contingency,  it  may  be  released:  Woods  t.  WUUams,  9 
Johns.  123.  But  in  case  of  a  mere  possibility,  or  a  remote  pos- 
ability,  which  is  termed  in  law  a  possibility  on  a  possibility,  4 
Eenf  s  Com.  206,  there  is  no  right  in  being  which  can  be  the 
eubject  of  release. 

**  The  word  '  possibility,' "  says  Smith  on  Heal  and  Personal 
Property,  "  has  a  general  sense,  in  which  it  includes  eren  exec- 
utory interests  which  are  the  objects  of  limitation.  But  in  its 
more  specific  sense,  it  is  that  kind  of  contingent  benefit  which 
is  neither  the  object  of  a  limitation,  like  an  executory  interest, 
nor  is  founded  in  any  lost  but  recoverable  seisin,  like  a  right  of 
entiy.  And  what  is  termed  a  bare  or  mere  possibility  signifies 
nothing  more  than  an  expectancy,  which  is  specifically  applied 
to  a  mere  hope  of  successioi^  unfounded  in  any  limitation,  pro- 
vision, trust,  or  legal  act  whatever;  such  as  the  hope  which  an 
heir,  apparent  or  presumptive,  has  of  succeeding  to  the  ances- 
tor's estate: "  Smith  on  Beal  and  Personal  Property,  192.  And 
it  appears  to  be  well  settled  that  a  contingent  interest  of  a  per- 
son unascertained,  or  a  mere  possibility  as  distinguished  from  a 
•contingent  interest  in  a  person  who  is  ascertained,  or  the  mere 
hope  or  chance  of  succession  of  an  heir  apparent,  cannot  be  re- 
leased: Shep.  Touch.  822,  828. 

It  is  manifest,  therefore,  that  at  the  time  of  the  execution  of 
the  instruments  in  question  there  was  no  right  or  interest  in 
being  which  could  have  been  the  subject-matter  of  release.  But 
it  is  said  that  although  such  a  release  or  assignment  of  the  mere 
possibilities  or  expectancies  of  heirs  apparent  is  wholly  in- 
valid at  law,  yet  that  a  court  of  equify  will  regard  it,  and  give 
effect  to  it,  as  a  contract  to  release,  when  the  interest  becomes 
vested,  and  consequently  that  when  the  interest  does  so  become 
vested,  the  claim  of  the  releasee  will  be  enforced,  not  indeed  as  a 
trust,  but  as  a  right  under  a  contract.  Or,  in  other  words,  that 
the  hope  or  chance  of  succession  would  be  barred  by  esu>ppel. 
It  might  be  a  sufficient  answer  to  this  to  say  that  no  claim  is  set 
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up  in  this  proceeding  in  behalf  of  either  of  the  husbands  to  an  j- 
interest  in  his  wife's  inheritance  from  her  father's  estate;  and 
that  the  instmments  in  question,  if  regarded  in  equity  as  con- 
tracts to  be  enforced,  must  be  treated  as  the  contract  solely  oT 
each  of  the  husbands,  and  as  creating  no  estoppel  against  the^ 
wife.  But  for  my  own  part,  I  feel  no  hesitation  in  questioning 
the  validity  of  such  a  contract.  What  is  the  real  character  of 
the  contract  before  usf  Philemon  Needles,  in  his  life-time,, 
made  certain  advancements  to  four  of  his  daughters,  and  took 
from  the  husband  of  each  a  receipt  for  the  amount  advanced,  in 
which  the  husband  acknowledged  the  same  *'  to  be  in  full  of  all 
claims  he  could  have  against  the  estate  of  said  Philemon  Needles, 
after  his  death,  as  one  of  his  heirs,''  and  stipulating  for  himself 
and  his  heirs  **  not  to  set  up  any  further  claim."  Where  is  the^ 
mutuality,  either  of  consideration  or  of  obligation,  for  this  agree- 
ment ?  The  advancement  was  a  voluntary  act;  and  whether  Phile- 
mon Needles  should  thereafter  give  any  more  of  his  property  to 
these  children  depended  on  his  own  pleasure.  He  could,  by  hi» 
will,  BO  distribute  his  property  ad  to  wholly  deprive  them  of  any^ 
further  share  in  his  estate,  or  he  conld,  as  he  actually  did  subse- 
quently choose  to  do,  in  the  distribution  of  his  properly  by  will, 
give  them  a  further  share  in  his  estate.  The  stipulation  only  con- 
ceded to  Philemon  Needles  that  whioh  was  an  inherent  l^ga^ 
right  of  his  own  in  the  disposition  of  his  own  property.  The 
real  nature  of  the  contract  was  such  as  to  impose  no  binding 
legal  obligation.  If  Philemon  Needles  chose  afterwards  to  make- 
further  donations  to  these  children,  this  contract  could  not  pre- 
vent their  accepting  it;  and  if  he  was  disposed  to  give  all  the 
residue  of  his  properiy  to  others,  he  had  the  legal  right  and  full 
power  so  to  do  without  any  snbh  agreement. 

But  aside  from  these  considerations,  there  is  an  insuperable- 
obstacle  in  the  way  of  giving  effect  to  such  a  contract.  The  law» 
of  the  state  have  provided  the  mode  for  the  distribution  of  a> 
man's  properiy  after  his  decease.  All  dominion  of  the  owner 
over  it  ceases  vrith  his  life;  and  it  must  be  distributed  according^ 
to  the  bequests  of  his  will,  if  he  has  chosen  to  make  a  testamen- 
tary disposition  of  it,  and  if  not,  then  according  to  the  law  of 
descent  and  distribution.  The  owner  is  always  allowed  to  pro- 
vide by  will  for  the  division  and  distribution  of  his  property  after 
his  decease.  And  the  law  has  provided  regulations,  so  far  as  the^ 
distribution  of  the  estates  of  intestates  can  be  affected  by  pre- 
vious advancements  to  children.  A  man  cannot  provide  for  the 
division  which  shall  be  made  of  bis  property  after  his  death,  hf 
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exeeotoiy  contneiB  irith  his  chfldxen,  instead  of  hsi  will  and 
testament.  And  to  allow  an  inteaiate  to  control  tha  oomne  of 
descent  and  distribation  by  mere  exeentoiy  oontnota  with  his 
children,  dnzing^  his  life,  would  be  to  allow  him  to  set  aside 
the  laws  of  the  state.  The  properiy  of  a  deceased  person  must 
pass  by  devise  or  descent.  And  the  operation  of  the  laws  of  the 
land  in  this  respect  cannot  be  defeated  by  an j  kind  of  ezecatoiy 
contracts,  made  for  the  purpose  of  controlling  or  affecting  the 
distribntion  of  a  man's  properly  after  his  death.  This  opinion 
b  in  accordanoe  with  the  views  expressed  by  this  oomt»  in  the 
case  of  Crane  t.  Dofy,  1  Ohio  St.  279. 

We  have  been  referred  to  the  case  of  JFIrestoite  v.  FiteaUme^  2 
Ohio  Si.  415,  as  an  aufhoriiy  to  sostain  the  validity  of  such  a 
eontiact.  Although  some  of  the  reasoning  of  the  opinion  in  that 
case  wonld  seem  to  favor  snch  a  contract,  yet  the  effisct  of  that 
case  is  certainly  not  in  favor  of  the  enforcement  of  such  an  ez- 
ecntoiy  contract,  inasmuch  as  the  dedsion  is  expressly  placed 
upon  the  ground  that  the  contract,  had  been  fully  and  specifi- 
caUy  executed  by  an  abandonment  on  the  part  of  the  son  of  all 
claim  on  the  estate,  after  the  death  of  the  &ther. 

The  case  of  Ives  v.  Metod^,  1  Atk.  63,  is  relied  on  as  sus- 
taining such  a  contract.  That  case  is  as  follows:  A  and  his 
wife  covenanted  in  articles  before  marriage,  in  consideration  of 
two  thousand  pounds,  the  wife's  portion,  to  release  all  the  right 
that  might  accrue  to  them  out  of  her  father's  personal  estate,  by 
the  custom  of  London.  The  lord  chancellor,  in  sustaining 
this  contract,  says:  '*  It  is  highly  reasonable  that  such  kind  of 
articles  should  be  carried  into  execution,  and  that  when  a  father 
is  bountif nl  to  his  children  in  his  life-time,  that  he  should  have 
his  aflGairs  settled  to  his  own  satisfaction."  This  reason  would 
be  wholly  futile  under  the  laws  of  Ohio,  for  a  man  can  have  his 
aSjEiirs  settled  to  his  own  satisfaction  hero  by  making  his  will, 
without  relying  upon  any  such  executory  contract.  But  the 
lord  chancellor  adds: "  I  found  my  opinion,  too,  on  an  old  law 
well  known  in  this  city  by  the  name  of  Jnd's  law,  wheroby  a 
hnsband  was  authorized  to  agree  with  the  father  for  the  wife, 
though  she  was  under  age."  Thero  aro  numerous  other  cases 
bearing  some  analogy  to  this  decided  on  the  peculiar  custom  of 
London,  and  therefore  entitled  to  no  weight  in  the  case  beforo 

08. 

In  the  case  of  Morris  v.  Burroughs^  1  Atk.  898,  the  lord. chan- 
cellor refused  to  enforce  a  somewhat  similar  contract,  saying 
that  agreements  of  this  kind  ought  not  to  receive  encourage* 
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meni.  Other  decisions  in  England,  however,  have  been  refened 
to,  whioh  go  far  to  sustain  such  agreements. 

The  case  of  Quarles  v.  Quarlea,  4  Mass.  680,  to  which  reference 
has  been  made,  turned  on  the  question  of  an  adyancement  under 
the  statute  of  Massachusetts,  and  is  therefore  not  an  authority 
against  the  conclusion  expressed  in  this  case. 

Reference  has  been  made  to  a  class  of  cases  where  one  of  the 
heirs  presumptiye  has  purchased  and  paid  a  valuable  considera- 
tion for  the  expectancy  of  another  of  the  heirs  in  the  ancestor's 
estate;  and  where  two  of  the  children  have  contracted  with  each 
other  to  divide  equally  whatever  may  come  to  them  from  an 
ancestor  by  devise  or  descent,  in  which  such  contracts  have  been 
sustained.  Such  is  the  effect  of  several  of  the  cases,  English 
and  American,  referred  to  by  counsel  in  this  case:  IVuU  t. 
Eastman,  3  Met.  121  [37  Am.  Dec.  126];  Fitch  v.  FUch,  8  Pick. 
480;  Beckley  v.  Newland,  2  P.  Wms.  182.  These  cases,  how- 
ever, turn  upon  a  wholly  different  principle  from  that  of  the 
case  before  us,  and  bear  no  analogy  whatever  to  it.  Where  two 
of  the  children  contract  with  each  other  in  regard  to  their  ex- 
pectancy from  their  ancestor,  they  stand  upon  equal  footing, 
and  although  such  contract  cannot  operate  by  way  of  assign- 
ment or  release,  yet  where  a  valuable  consideration  has  been 
paid,  it  may  operate  by  way  of  estoppel,  or  be  enforced  in  eqnily . 

But  in  no  view  which  I  can  take  of  such  an  executory  con- 
tract between  the  ancestor  and  the  heir  expectant  can  it  be  sus- 
tained on  any  clear  and  satisfactory  ground. 

Ordered  that  an  equal  distribution  be  made  among  all  the 
heirs  at  law  of  Philemon  Needles,  deceased,  of  the  residuum  of 
his  estate  undisposed  of  by  vnll. 

Bannu&BHOFF,  Bowsh,  and  Soott,  JJ.,  concurred. 
Swan,  J.,  having  been  counsel,  did  not  sit. 


Rxuuss  BY  Hbib  Appaubnt  or  ms  Estati  in  Bxpbotanct,  with  a 
eoveuuit  of  non-claim,  made  fairly  and  with  oonaentof  hiaanoettor,  predndai 
the  releaaor  from  afterward  aetting  up  a  chdm  to  any  part  of  hia  anceator'a 
satate,  either  aa  heir  or  devisee:  Cfurtis  v,  Ourti$t  63  Am.  Dec  651,  and  caaea 
dted  in  note  to  same  654. 

Mbbx  Possibiutt  n  not  Assionablb,  Aooorddio  to  MMaU  v.  ^tnn,  61 
Am.  Dec.  414;  but  the  general  rule  aeema  to  be  that  equity  will  uphold 
aaaignments,  not  only  of  choses  in  action,  but  of  contingent  intoreata  and 
ezpectandea,  and  things  having  no  present  actual  exiatenoe,  but  resting  in 
possibility,  if  fairly  made  and  not  against  public  policy,  and  agreementa  for 
auch  interests  will  take  effect  as  assignments,  when  the  subjeots  aBBign<d 
have  ceased  to  rest  in  possibility  and  have  ripened  into  realltji  Sea  f%M  v. 
Mityar  tie.  qf  New  Ti^k,  57  Id.  435,  and  note  440. 
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Qi  AiiKHiiJuiiiB  10  Mamm  TAxnooh/OL  DnpoBRnw  09  PftopnTf  bt 
WaL,w9bJokmmm  ▼.  HvJtMk  66  Am.  Deo.  773,  and  exfeflDded  not*  to  mmm 
784-790^  djMoniqg  the  mbjaet 

Thx  psnraiPAi.  oaoi  was  ooimimD  npon  in  Mwrpkif  ▼.  Mnrpkff^  IS 
OhioSt  416.  In  the  letter  eaM  it  was  hdd  to  be  a  settled  rule  that  whet  ie 
tenned  ettfaer  a  naked  pQerihility,  or  a  remote  poeubilityt  eeanot  be  releeeed, 
for  the  reaeon  that  a  releaee  mnet  be  founded  on  a  right  in  being,  either  Teete«l 
or  contingent.  And,  aaid  the  court  In  the  latter  caee,  nnder  thie  rule  it  hai 
gBneraDy  been  held,  while  a  preaent  existing  right  may  be  releaeed,  aithoogk 
eoch  ri^t  ia  not  \p  take  effect  nntil  in  fatore,  yet  a  mere  poeability,  or  a 
reoMte  paeaihility,  iriuoh  the  law  terme  a  poeubility  npon  a  poeubility,  can- 
■ot  be  relenaed,  itnot  being  regvded  *  right  in  being  which  can  be  the  aubjeot 
of  releaee;  for  it  ia  only  eneh  a  right  aa  the  hope  which  an  heir  apparent  hae 
of  iwioceeding  to  the  estate  of  Ids  ancestor.  And  said  the  oonrt  in  the  latter 
cam,  nndsr  the  applioatian  of  this  dootrine  to  the  principal  oaee,  the  ooort 
held  a  reoeipt  in  writin|^  and  an  agreement  daly  signed  and  sealed  by  the 
heir,  exaented  and  delivered  to  him  in  the  life-time  of  the  intestate,  aeknowl- 
edging  the  receipt  of  two  thoosand  dollars  in  foil  of  all  claims  against  the 
ertate  of  the  person  so  paying  the  same,  after  his  death,  as  one  of  the  heirs, 
■ad  thereby  binding  himself  and  his  heirs  to  eet  np  no  farther  claim,  did  not 
prednde  snoh  heir  from  ■ssertiiig  Ids  daim  as  such  heir  to  hb  distribative 
•here  of  eodi  estate.  The  right  eo  sasnmed  to  be  released  was  held  to  be  a 
mexe  poesibility,  and  not  the  sabject-matter  of  a  release,  at  the  time  of  exe- 
eating  said  reoeipt.  It  was  also  suggested,  in  the  opinion  pronounced  in  the 
principal  caae,  aa  an  insnperable  objection  to  the  giving  effect  to  such  a  con- 
trset.  that  the  laws  of  the  state  had  proTided  the  mode  for  the  distribntioo  of 
a  man's  pruperly  after  Ids  decease.  In  the  principal  case  the  heir  waa  entitled 
to  a  csrtain  part  of  the  eetate  by  the  statute  law  of  the  state.  In  Mwrpkif  v. 
Swrpnf,  wuprOf  tne  widow  waa  held  entitled  to  a  certain  part  of  the  eetate 
by  the  statute  law  of  the  state.  In  each  oaee  the  contrsot  wae  made  with  the 
intestate;  and  said  the  court  in  Murphy  ▼•  Murpkg^  mspra,  what  ii  said  of  want 
of  mutuality  of  oontract  in  the  principal  ease  might,  with  equal  propriety,  be 
eaid  in  the  othercase.  In  Bant  ▼.  ITtdb;  14  Id.  606,  the  principal  oaee  wae 
cited  to  the  following  propoeitions:  The  intention  of  the  teetator  has  no 
efficacy,  and  can  be  regaJrded  only  so  far  as  it  ii  apparent  in  the  dispositions 
made  by  his  wilL  If  he  has  left  property  undisposed  of,  its  disposition  is 
oot  goTcraed  by  his  will,  but  by  another  rule,  having  its  origin  in  anothei 
source^  in  the  application  of  which  the  intent  of  the  testator  can  have  no  in- 
fluence. TUs  rule  operatee  in  the  same  manner  aa  if  the  deoeased  had  left 
BO  other  property,  and  made  no  wilL  As  to  the  derised  property,  be  is  a 
a  testator;  as  to  that  not  disposed  of,  an  intestate.  In  DiUoe^$  AdmW  v. 
CboMy'f  As'n^  22  Id.  441,  it  waa  held  that  the  partial  disposition  of  an  estote 
by  will  doee  not  exdude  the  operation  of  the  statute  regulating  advancements, 
io  the  distribution  of  the  inteetate  residuum;  and  that  a  gift  to  a  son-in-law, 
intended  by  tlie  anoestor  to  be  charged  aa  an  ad vanoement  against  his  daughter, 
sod  not  aobssquently  converted  l»y  him  into  a  gift  abeolnte,  will  be  so  charged 
sgunst  her  in  the  distribution  of  his  intestate  property,  if  she,  knowing  the 
fact  and  intention  of  the  gift  shall  have  aoqoieeced  therein;  but  the  princpal 
case  waa  therein  dted  to  ahow  that  gif te  to  aons-in-law,  supposed  to  have 
been  originally  intended  by  the  anoeetor  as  advancements  to  his  daughters, 
were  held  otherwise,  on  its  plainly  appearing  that  in  making  a  aubeeqnent 
partial  disposition  of  his  estate  by  will  he  had  treated  them  as,  and  there- 
fore converted  them  into,  unqualified  gifta.  At  the  date  of  the  deed  men* 
Am.  Dbo.  Voi^  LXZ— 7 
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Uoned  in  Hari  t.  Cfreffg^  32  Id.  511,  the  grantor  had  no  interest  in  the  Unci 
that  could  be  assigned  or  released;  and  the  ooart  in  that  case  said:  '*No  one 
is  an  heir  to  the  living.  Dnring  the  father's  life,  ail  that  the  son  had  was  a 
mere  naked  possibility,  not  oonpled  with  an  interest,  wliioh  coold  not  be  re- 
leased, assigned,  or  devised.  Neither  would  it  descend  to  his  heirs.  It  oould 
only  be  eztingaiihed  by  estoppeL"  To  this  the  principal  case  was  cited. 
In  Romnlhal  v.  Mayhugh,  33  Id.  163,  it  was  held  that  a /erne  sole,  having 
capacity  to  contract,  coald  bind  herself  by  her  representations  and  covenants 
so  far  as  to  estop  her  in  equity  from  repudiating  a  oontraot  fully  executed  in 
good  faith  by  her  grantee,  and  as  she  supposed  and  intended  at  the  tiir»e. 
fully  executed  on  her  part.  The  principal  case  was  relied  on  to  support  au 
opposite  conclusion;  but  the  court  said:  "  That  case,  so  far  as  it  bears  on 
this,  merely  holds  that,  at  common  law,  the  mere  expectancy  or  chance  of 
succeeding  to  an  estate  is  not  the  subject  of  release  or  assignment,  but,  as  the 
opinion  shows,  may  be  upheld  in  equity;  and  that  a  married  woman  must 
join  her  husband,  as  provided  by  the  statute,  to  bind  her  real  estate,  but  it 
is  also  expressly  held  that  in  equity  it  is  a  different  qnestlcn." 


EVAKB  V.   StAXB. 

[8  Ohio  Btati,  196.] 

BrrhK  ow  Inbtbumxkt  alons  does  not  Detebmikk  its  Lioal  Cbaractkb. 
A  forged  instrument  in  the  following  form,  save  the  mere  spelling,  wiU  be 
regarded  as  a  statutory  "order"  for  the  payment  of  money,  and  not  as  a 
mere  request:  "  Wen  19th.  Mr.  Davis  pleas  let  the  boy  have  96,00  dolen 
for  me.    B.  W.  EarL'* 

iNDiomoNT  for  forgeiy.  The  first  count  of  the  indictment 
charged  plaintiff  with  forging  "  a  certain  order  for  the  payment 
of  money."  It  then  set  out  a  copy  of  the  order  in  the  form  given 
in  the  syllabus  supra.  A  conviction  was  had  under  this  count. 
It  appeared  from  the  bill  of  exceptions  that  the  state,  after  hav- 
ing  laid  the  proper  foundation,  offered  in  evidence  the  instru- 
ment alleged  to  be  forged,  and  which  in  all  respects,  save  the 
mere  spelling,  corresponded  with  that  set  out  in  the  first  count. 
Defendant  objected,  on  the  ground  of  variance  between  it  and 
the  paper  described  in  the  indictment.  The  objection  was  over- 
ruled, and  the  paper  allowed  to  go  to  the  jury.  The  plaintiff, 
however,  in  the  appellate  court,  abandoned  the  question  of  van* 
ance,  and  urged  tiie  single  point  that  the  instrument  in  question 
was  not  an  "  order"  for  the  payment  of  money,  as  named  in  the 
^t  count,  but  only  a  **  request.** 

R,  8,  Moodey^  for  the  plaintiff  in  error. 

(7.  P.  TFoIoott,  aUomey-^eneral^  for  the  state. 
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By  Court,  Soovr,  J.  If  we  look  simply  to  the  tenoe  of  tlie 
fiJse  instrument  set  out  in  the  indietmcmt  in  this  esse,  a  de- 
cision either  way  of  the  question  presented  might  be  sustained 
hj  a  copious  reference  to  authorities. 

The  leading  English  oases  would  decide  the  question  in  fsTor 
of  the  plaintiff  in  error.  Perhaps  the  instincts  of  humanity 
had  their  influence  in  those  decisions;  for  under  their  statute, 
then  in  force,  the  question  became  one  of  life  or  death  to  the 
pxisoner.  Under  the  more  humane  criminal  codes  of  an  ad- 
vancing civilization,  the  courts  of  this  country  haTC  generally 
held  a  different  doctrine. 

It  is  by  no  means  surprising  that  this  conflict  of  authorities 
should  be  found  in  relation  to  instruments  similar  in  their  terms. 
The  language  employed  may  be  such  that  the  legal  character  of 
the  instrument  would  depend  upon  the  relations  subsisting  be- 
tween the  parties,  and  the  circumstances  of  the  case.  These 
circumstances  may  haye  been  such  in  the  present  case  as,  had 
the  paper  been  genuine,  would  haTC  giTcn  Earl,  the  drawer,  a 
right  to  expect  and  require  the  compliance  of  Davis  with  its 
terms.  He  may,  for  instance,  haye  had  funds  in  the  hands  of 
Davis,  subject  to  his  own  order;  and  in  such  case,  the  instru- 
ment in  question  would  naturally  be  regarded  and  treated  by 
the  parties  as  an  "  order,'*  and  would  both  in  fact  and  in  law 
be  such,  notwithstanding  the  dvilily  and  courtesy  of  the  terms 
in  which  it  is  couched.  The  sfyle  alone  cannot  determine  the 
legal  character  of  the  instrument,  for  a  rude  request  may  be 
more  mandatory  in  its  form  than  a  courteous  order. 

In  this  case  there  was  no  special  finding  of  the  facts  by  the 
jury,  and  the  bill  of  exceptions  does  not  purport  to  contain  a 
statement  of  all  the  evidence,  but  seems  to  proceed  on  the  idea 
that  this  instmmeDt,  from  its  very  terms,  could  not  under  any 
circumstances  be  regarded  as  a  statutory  " order"  for  the  pay- 
ment of  money.     We  think  otherwise. 

Judgment  affirmed. 

Babtlbt,  O.  J.,  and  Swan,  BBDnxRHorr,  and  Bowbm,  JJ.,  con- 
enrred. 
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HOLUBTEB    AND    SmITH    V.   JuDGES    OF    DiBTBIOT 

CouBT  OP  LuoAS  County. 

[8  Ohio  Btatb,  901.] 

Btert  Court  of  Rboord  has  Supertisort  akd  PBoraonHO  Cbaboi 

OTKR  ITS  Records  and  the  papers  belonging  to  its  files. 
BvxRT  Court  has  Power  to  Direct  Clerk,  not  only  to   Cobbbot 

Clerical  Brbors,  but  to  order  its  records  and  files  to  be  restored  to 

their  original  condition,  where  they  have  been  fraudulently  or  otherwise 

improperly  altered  or  defaced. 
EvBRT  Court  has  Power  to  Order  Substitution  or  Pafxbs  in  case  the 

originals  are  purloined  or  lost.     In  making  corrections,  etc.,  the  clerk  is 

under  the  control  and  authority  of  the  oonrt. 
Personal  Knowledge  of  Judge  is  not  Essential  to  Cobsxction  or 

Clerical  Error.    The  court  may  hear  evidence  and  act  on  the  proof. 
Judges  or  Court  or  Common   Pleas  in  Ohio  are  Judges  or  Dibthiot 

Court,  under  the  constitution  and  laws  of  that  state,  and  as  such  are 

empowered  to  exercise  its  authority. 
Objection  that  Writ  or  Mandamus  is  Dibbotbd  to  Persons  as  Judgbb 

of  the  district  court,  instead  of  to  the  district  court,  is  untenable. 
Writ  or  Mandamus  Directed  to  Subordinate  Judicial  Tribunal  is 

Properly  Directed  to  the  judge  or  judges  of  such  court,  especially 

where  there  may  be  other  judges  authorised  to  hold  or  participate  in 

holding  the  court,  as  authority  is  exercised  over  the  judges  personally  in 

case  of  disobedience. 

Mandamus.  Motion  for  a  peremptory  writ.  An  altematiTe 
writ  of  mandamus  had  been  issued  out  of  the  supreme  oourt  at 
the  instance  of  Hollister  and  Smith.  It  was  directed  to  the 
judges  of  the  district  court  of  Lucas  countyi  and  commanded 
them  to  cause  an  order  to  be  made,  or  show  cause  why  they 
should  refuse  so  to  do,  directing  the  clerk  of  said  district  court 
to  correct  the  record  in  a  certain  action  which  had  been  tried  at 
the  April  term,  1855,  of  said  court.  In  said  action,  Hollister 
and  Smith  were  defendants,  and  John  P.  Beznor  was  plaintiff. 
The  correction  prayed  for  was  that  there  should  be  restored  to 
the  bill  of  exceptions,  signed,  sealed,  and  filed  in  said  case  as  a 
part  of  the  record  thereof,  certain  material  words  which,  as  was 
alleged,  the  judge  of  the  court  of  common  pleas,  who  presided 
at  said  term  of  the  district  court,  had  improperly  stricken  out 
of  the  bill  of  exceptions,  outside  of  the  court-room,  after  the 
final  adjournment  of  the  court,  without  personal  consultation 
with  either  of  the  judges  of  said  court,  and  without  the  knowl- 
edge or  consent  of  Hollister  or  Smith,  or  their  attorneys.  And 
this  alteration,  it  was  alleged,  was  not  the  act  of  the  district 
court.  One  of  the  judges  of  the  court  of  common  pleas,  and 
who  was  one  of  the  judges  composing  the  district  court  at  the 
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time  the  said  bill  of  exceptions  was  signed,  made  a  letnm  to 
the  alternative  Tnit>  and  the  objections  made  to  the  correction 
of  the  alte^tion  in  the  bill  of  exceptions  appear  in  the  opinion. 

WaUe  and  Murray ,  for  the  relators. 

By  Court,  Babtlbt,  0.  J.  The  objections  made  to  the  coireo- 
tion  of  the  alteration  in  the  bill  of  exceptions,  on  behalf  of  the 
defendants,  appear  to  be  the  following:  1.  That  two  of  the 
judges  know  nothing  about  the  facts;  2,  That  they  have  no 
authority  over  the  clerk  in  the  premises,  and  can  make  no  order 
that  be  is  bound  to  obey;  8.  That  they  are  judges  of  the  court 
of  common  pleas,  and  only  as  such  authorized  to  hold  a  district 
court;  4.  That  the  altematiye  writ  was  directed  to  them  as 
judges  of  the  district  court,  and  not  to  the  district  courL 

Eyeiy  court  of  record  has  a  supervisory  and  prot3ctii33  charge 
over  its  records  and  the  pepese  ^jelongifig  td'itsiios^'and  may 
at  any  time  direct  the  CGRect20i>  ol  clerieul  errors,  or  the  substi- 
tution of  paperc  m  case  the  originals  are  purloined  or  lost;  and 
in  the  exercise  of  the  same  authority  in  case  the  records  or  files 
should  be  fraudulentiy  or  otherwise  improperly  altered  or  de- 
faced, may  direct  their  correction  and  restoration  to  their  origi- 
nal condition.  And  in  making  such  corrections,  the  clerk  is 
under  the  control  and  authority  of  the  court. 

Two  of  the  judges,  it  is  said,  have  no  knowledge  of  the  facts 
touching  the  alleged  alteration  of  the  bill  of  exceptions.  This 
is  no  legal  excuse  for  not  doing  the  act  directed,  when  they  have 
the  unquestionable  authority  to  direct  the  relators  and  other 
parties  interested  to  produce  their  proofs  in  relation  to  the  mat- 
ter. The  personal  knowledge  of  the  judge  is  not  essential  to 
the  correction  of  a  clerical  error.  He  may  inquire  into  the 
matter,  and  inform  himself  by  competent  evidence,  and  act  upon 
that,  as  he  acts  upon  proof  given  in  court  in  the  performance  of 
other  judicial  acts. 

It  is  objected  that  the  defendants  are  judges  of  the  court  of 
oommon  pleas,  and  only  as  such  authorized  to  hold  a  district 
oourt.  It  matters  not  in  what  form  of  expression  the  judicial 
power  is  conferred.  The  defendants  are,  by  the  constitution 
and  laws  of  the  state,  constituted  judges  of  the  district  court, 
and  as  such  clothed  with  full  authority  to  hold  the  district  court, 
and  exercise  its  jurisdiction  and  authority.  And  their  authority 
to  exercise  chamber  powers  in  vacation,  touching  causes  pending 
in  the  district  court,  by  allowing  and  dissolving  injunctions,  and 
performing  other  acts  as  judges  of  the  district  oourt,  cannot  be 
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oontroTerted.  And  the  fact  that  they  are  judges  of  the  oommon 
pleas  does  not.  under  the  constitution  and  laws  of  this  state,  ren- 
der them  inoompetent  to  act  as  judges  of  the  district  court. 

There  is  nothing  in  the  objection  that  the  writ  is  directed  to 
them  as  the  judges  of  the  district  court  instead  of  the  district 
court.  The  writ  was  properly  directed.  They  are  the  judges  of 
that  court,  and  as  such  clothed  by  the  constitution  and  hiws  of 
the  state  with  power  to  hold  that  court  and  exercise  its  authority. 

A  writ  of  mandamus  to  a  subordinate  judicial  tribunal  is  prop- 
erly directed  to  the  judge  or  judges  of  the  court,  and  especially 
where  there  may  be  other  judges  authorized  to  hold,  or  partici- 
pate in  holding,  the  court.  In  case  of  disobedience  to  the 
mandate  of  the  supexrisoiy  court,  the  authority  to  compel 
obedience  is  exercised  over  the  judges  personally,  having  the 
power  ip.  exercise  the  functions  of  the  court 

Pereiiipteijr  ^ntlamtMK  awarded. 

BBiNKBBHonp'  ab&*  *dbo#r,  ii.j 'eooipurred.*      *  ' ; '  - ' 
Swan,  J.,  dissented.  

Power  of  Ck>UKrB  to  Ordkr  Gobbiotion  and  AMUfDiOHT  of  TBsm 
Bboordb:  See  Sweeny  v.  Ddany,  44  Am.  Deo.  136,  and  note;  notes  to  J<mm 
V.  Leuns,  47  Id.  340;  Lewis  ▼.  Rose,  50  Id.  49;  WhUwell  v.  JSmary,  Id.  220. 

Parol  £vii>bnob  or  Lost  Judicial  Reoobd:  Lyon  ▼.  BoUmg^  48  Am.  Dea 
122,  and  note  129;  Sakin  ▼.  Vance^  Id.  770,  and  note  771. 

Tux  PRINCIPAL  OASi  WAB  ciTKO  in  Vou  BtuHrk  ▼.  CUy  qf  Newark,  26  Ohie 
Bt.  39,  to  the  point  that  under  the  judicial  system  of  Ohio  the  judges  of  the 
oourt  of  common  pleas  are  judges  of  the  disteiot  court. 


GASES 

IN 


SUPREME  COURT 


or 

PENNSYLVANIA. 


GoiofONWHAiiiH  EX  BEL.  Attobnet-Genebal  t;. 

Gabbiques. 

[28  PsnnTx.TA]aA  Statb,  9.] 
MOOB    PBiaOIUBBD    BT  StATUTB    FOB    InQUIBINO    I!fTO    AND   DvnEBMtlltlfQ 

RiouLABiTY  AND  Leoalitt  of  municipal  election  and  of  the  retnms  made 

thereof  must  be  followed  as  provided,  to  the  exelonon  of  the  oommon-Uw 

mode  of  redress. 
Judgment  or  Pabticulab  Ck>UBT  on  Mebitb,  whxbb  Madb  Final  by 

Statcttk,  cannot  be  drawn  in  question  in  another  court  in  a  proceeding 

different  from  the  statutory  mode. 
8tatb  is  Bound  by  Statutes  Madb  to  Pbbtbnt  ToBinoim  U8Vbpatiob» 

and  to  regulate  and  preserve  the  right  of  all  eleotioiia. 

Wbtt  of  quo  warranto  issued  oat  of  the  sapreme  oonrt  on  the 
suggestion  of  the  attorney-general  against  William  Gkurigues, 
to  show  bj  what  claim  and  authoritj  he  exercises  the  office  of 
alderman.  The  basis  of  the  relator's  claim  is  that  one  Wynkoop, 
who,  howcTer,  was  not  joined  as  a  party,  at  the  said  election 
for  alderman,  received  eight  votes  more  than  did  Garrigues,  and 
was  therefore  legally  elected  and  entitled  to  the  office.  The 
temaining  facts  appear  in  the  opinion. 

R,  N.  WaUe,  for  the  commonwealth. 

J.  B.  Tbumsend,  for  the  defendant. 

By  C!otirt,  Lbwis,  0.  J.  The  act  of  the  second  of  February, 
1854,  provides  that  the  returns  of  all  municipal  elections  (with 
exceptions  not  material  to  the  present  case)  ''  shall  be  subject 
to  the  inquiry  and  determination  of  the  court  of  common  pleas 
of  the  county  of  Philadelphia,  upon  the  complaint  of  fifteen 
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or  more  of  the  qualified  Toiers  of  the  proper  ward  or  diTiBion^ 
which  complaint  shall  be  filed  in  the  said  court  within  twentj 
dajB  after  such  eleotion/'  etc.,  and  **  the  said  court  in  judging^ 
of  such  elections  shall  proceed  upon  the  merits  thereof,  and  de- 
termine finally  concerning  the  same,  according  to  the  laws  of 
the  commonwealth."  If  the  election  of  William  Oarrignes  had 
been  contested  in  the  manner  thus  prescribed,  the  judgment  of 
the  court  of  common  pleas  would  hare  been  final.  It  would  not 
have  been  reversed  by  quo  vmrranio^  or  by  any  other  col- 
lateral proceeding.  Even  a  oertiiorQri  would  only  draw  into  re- 
view in  this  court  the  r^gnlariiy  of  the  proceedings,  without 
reaching  the  merits  of  the  case  as  disclosed  in  the  evidence. 
On  the  merits,  the  judgment  of  the  common  pleas,  by  the  terms 
of  the  act  of  1854,  is  final  and  irreversible.  In  addition  to  the 
provisions  of  the  statute  to  this  effect,  the  principle  of  the  com- 
mon law  produces  the  same  result.  It  is  the  interest  of  the  public 
that  there  should  be  an  end  to  contention.  Justice  to  the  parties 
requires  that  no  one  should  be  twice  vexed  for  the  same  cause. 
For  these  reasons,  the  general  rule  of  the  common  law  has  been 
established,  that  no  judgment  of  a  court  of  competent  juris- 
diction can  be  re-examined  in  a  collateral  proceeding.  U  the 
election  had  been  contested  in  the  manner  prescribed  by  the 
statute,  the  decree  of  the  common  pleas  could  not  have  been  re- 
examined in  this  form  of  action.  Can  the  commonwealth  gain 
any  advantage  by  disregarding  the  requirements  of  the  statute? 
The  act  of  1806  furnishes  an  answer  to  this  question.  The 
remedy  prescribed  by  the  statute  must  be  pursued. 

But  it  is  argued  that  the  commonwealth  is  not  bound  by  the 
statute.  It  is  true  that  the  general  rule  in  England  is  that  the 
king  is  not  bound  by  a  statute  if  he  be  not  named  in  it.  But  this 
rule  has  many  exceptions.  All  statutes  made  to  suppress  wrong, 
to  take  away  fraud,  to  prevent  the  decay  of  religion,  to  prevent 
tortious  usurpations,  or  to  eecure  to  electors  the  right  to  make 
free  election,  are  excepted  out  of  this  rule  in  England,  and  bind 
the  king  although  he  be  not  named:  6  Co.  14  b;  Dwarris  on 
Stats.  27,  28.  The  act  of  1864  comes  within  the  spirit  of 
several  of  these  exceptions.  In  addition  to  this,  the  subject- 
matter,  being  one  in  which  the  commonwealth  is  the  chief  party 
in  interest,  plainly  indicates  an  intention  to  bind  the  state.  If 
this  were  not  the  construction,  the  statute  would  be  almost  in- 
operative. It  is  therefore  our  opinion  that  the  remedy  pre- 
scribed by  the  act  of  1854  excludes  all  other  remedies  for  mat- 
ters which  might  have  been  investigated  in  the  form  pieiKsribed 
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bythaiaeL  It  is  not  xieoeeauy  to  detenoine  how  fiur  ihia  sUt- 
atebindBHenxyWynkoop.  He  is  not  a  party  to  tliis  euit.  Ha 
has  caxefnlly  aroided  heooming  the  relator,  or  in  any  nay  mak- 
ing himself  liaUe  for  costs. 

The  thirteenth  section  of  the  act  of  the  thirteenth  of  April, 
184D,  applies  to  nrits  of  ijpto  yacarwnio  brought  hj  indiTiduals, 
in  which  the  controversy  is  "  between  persons  cTaiming  to  bo 
duly  elected."  It  does  not  therefore  apply  to  this  case.  If  ii 
did,  it  is  repealed  by  the  act  of  1864,  so  far  as  the  former  is  re- 
pugnant to  the  provisions  of  the  act  last  mentioned. 

It  follows  that  the  defendant  is  entitled  to  judgment  on  the 
demurrer. 

Judgment  for  the  defendant;  and  it  is  osdered  that  the  county 
of  Philadelphia  pay  the  costs. 


RsmDm  OUT  or  OouBSB  or  CoiiMov  Law  Wboob  ABB  CbfBT  Br  ScAson 
mnst  be  pozsiMd  to  the  letter:  JREeeKm  CoMf,  dS  F^  St.  41,  4iim%  the  pris- 

cipal 


Fbioe  v.  Taylor. 

D8  PBOMZLiTAaiA  SCAXl^  M.] 

Law  op  Bbtatsb-tail  Ddoobbbd. 

Brati8-«ail  ass  LroLUDKD  nr  Pxhiistltahia  Ihthzaxb  Aoc  of  April  8, 
1833,  regolating  the  deeocnti  of  real  estate^  and  deecend  to  tbo  hcin 
generelly,  and  not  to  the  eldeat  aon. 

Uvma  Buui  or  LiTMarasi'Aaioy  TEta  Fatobs  Hbie  nr  DouBmn.  CAasi, 
FtanaylYaitla  ooorta  indina  hi  faTor  of  eetata-tail  whera  it  daaoende  to 
all  the  ohildreB  aqoally,  as  aooh  oouite  would  be  in  ezaet  aooordonoe 
with  the  Pennaylvania  lawi  of  lineal  deaoent. 

Pdbvosb  or  PssBSiLTASiA  Acc  or  Afbil  27, 1856,  ia  to  oooTert  woida  of 
entailment  in  eitatea  thenofter  eraated  into  worda  of  general  inheritance 
in  fee,  and  thereby  repeala  the  atatnte  d^  <loi»ie  tiomdUkmaiibiuM, 

Wni.  DOBB  sor  Taxb  Bmor  mnen.  Tbratob'^  Death,  and  therefore,  if 
a  will  ia  written  and  eKecntod  before  the  paaeaga  of  a  law,  but  the  testo- 
tor  doea  not  die  till  after  the  enaotment  of  the  law,  the  will  is  ci  catod 
after  the  paaeaga  of  the  law,  and  mnat  be  governed  by  it 

■raxs-«ail  GsrasAL  d  Cbsaxkd  nr  a.  B.  T.,  Y^mnsEm^  under  tiie  fol- 
lowing proviaioo  in  will,  if  oonaideced  independently  of  the  Pennsyl^Auia 
act  of  1805^  Tii.t  '*I  give  and  lieqneath  all  my  oertein  land  ....  to 
my  granddanghter,  A.  B.  T.,  for  and  during  her  life,  prorided  ahe  ahail 
not  leave  iarae  at  her  death;  bat  if  she  ehall  leave  lawfol  iaeoe  at  her 
deoeaee,  then  it  ia  my  will  that  my  plantetion  ehall  go  in  fee-eimple  to 
her  heiia  forever.  In  oaae  ahe  ahall  not  leave  iaane  at  her  death,  I  give 
and  deviae  my  aaid  plantetion  to  the ohildren of  my  airter,  R.  B.;  it  to  be 
iold  and  the  prooeede  divided  between  them,  efaare  and  ahare  alike;  and 
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if  any  of  my  nud  nieotv  or  nephews,  the  children  of  my  said  eister  R.» 
should  be  deoeaaed,  leaving  children,  their  shares  respectively  to  go  to  said 
children.*'  The  fact  that  the  devise  over  is  on  an  indefinite  failare  of 
issue  will  not  prevent  the  devise  from  creating  an  estate-tail;  and  the 
limitation  to  the  issue  in  fee-simple  goes  for  nothing,  as  being  inconsistent 
with  the  lineal  descent  with  which  the  estate  starts. 

BsrATC-TAiL  HAS  BUT  Onk  Litb's  DURATION  if  the  donee  dies  without 
leaving  issue  at  his  death,  but  it  is  not  shortened  by  the  fact  of  there 
being  a  limitation  over  on  that  condition. 

Fmm  is  Converted  by  Impuoation  into  Entail  by  limitation  over  on 
indefinite  failure  of  issue;  but  if,  instead,  the  limitation  over  be  on  de- 
fault of  issue  at  death  of  the  first  taker,  no  such  implication  arises,  and 
the  limitation  over  merely  reduces  the  fee  to  a  conditional  one. 

Dkbt.  The  plaintiffs,  Biohard  B.  Taylor  and  his  wife,  Ann 
B.  Taylor,  had  agreed  to  convey  to  defendant  the  certain  prop- 
erty mentioned  in  the  devise  following,  and  in  pursuance  of  the 
agreement  tendered  a  deed  in  due  form,  demanding  the  purchase 
price.  This  amicable  action  was  then  brought  for  the  purchase 
price,  so  as  to  determine  the  title  to  the  property  and  what  estate 
had  passed  to  the  plaintiffs  under  the  devise,  which  was  in  the 
following  words:  ''  I  give  and  bequeath  all  my  messuage,  plan- 
tation, or  tract  of  land,  situate  in  the  township  of  Pennsbury, 
to  my  granddaughter,  Ann  B.  Taylor,  for  and  during  her  life, 
provided  she  shall  not  leave  issue  at  her  death;  but  if  she  shall 
leave  lawful  issue  at  her  decease,  then  it  is  my  will  that  my 
plantation  shall  go  in  fee-simple  to  her  heirs  forever.  In  case 
my  said  granddaughter,  Ann  B.  Taylor,  should  not  leave  issue 
at  her  death,  I  give  and  devise  my  said  plantation  to  the  chil- 
dren of  my  sister,  Rebecca  Baker;  it  is  to  be  sold,  and  the  pro- 
ceeds divided  between  them,  share  and  share  alike;  and  if  any 
of  my  said  nieces  or  nephews,  the  children  of  my  said  sister 
Bebecca,  should  be  deceased,  leaving  children,  their  shares 
respectively  to  go  to  said  children."  The  said  Bichard  B.  Tay- 
lor and  wife  have  one  child  living.  The  remaining  facts  are 
stated  in  the  opinion. 

Fuihey,  for  the  plaintiff  in  error. 
Darlington^  for  the  defendant  in  error. 

By  Court,  Lowbib,  J.  All  social  progress  implies  some 
changes  in  customs  and  institutions,  and  these  always  involve 
some  degree  of  confusion. 

Social  development  is  a  continual  changing  of  the  spirit  of 
the  social  system,  and  if  it  is  not  closely  observed,  and  intelli- 
gently followed  by  correspondiupr  and  harmonious  forms  and 
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ioatiiniioiiB,  sociefy  finds  itself  embanassed  by  the  conflicting 
elements  of  an  inconsistent  system.  Very  commonly,  forms 
and  institatioiis  remain  unchanged,  at  least  nominally,  until 
long  after  the  princq>les  which  they  were  intended  to  express 
and  enforce  have  been  essentially  altered.  And  Tery  commonly 
the  old  system  is  altered  and  amended,  either  by  custom  or  by 
legislation,  in  its  most  prominent  parts,  without  any  adequate 
attempt  being  made  to  adapt  the  alterations  to  the  Aiinor  por* 
tions  of  the  system  which  are  properly  related  to  them;  and  in 
this  way  the  system  becomes  seriously  complicated  in  some  of 
its  parts.  In  no  parts  of  our  legal  qrstem  do  we  meet  with 
greater  confusion  of  ideas,  manifested  in  practice,  than  that 
which  exists  in  relation  to  future  and  contingent  estates  and 
to  estates-tail;  and  it  is  noticed  by  every  writer  who  treats  of 
these  estates. 

It  is  natural  to  expect  greater  confusion  of  thought  on  this 
subject  here  than  in  England,  because  of  the  old  and  compli- 
cated principles  being  applied  here  to  widely  different  systems 
of  real  estates.  In  no  work  has  it  been  so  well  presented  as  in 
Mr.  Smith's  treatise  on  executory  interests,  which  contains  a 
Tezy  thorough,  flystematic,  and  accurate  view  of  the  whole  sub- 
ject, in  its  English  aspect,  and  ought  to  be  referred  to  in  the 
study  of  all  its  different  questions. 

Yeiy  naturally,  the  rule  in  Shdtetfs  Oa»e  has  shared  in  these 
embarrassments.  Its  application  becomes  quite  complicated 
with  us,  because  of  its  having  been  at  first  accepted  in  its  Eng- 
lish form,  and  not  in  its  principle;  and  thus  it  became  an  in- 
congruous  element  in  our  differing  system  of  descents.  It  was  a 
logical  consequence  under  the  English  law  of  inheritances  that 
an  estate-tail  general  should  descend  to  the  eldest  son.  But 
with  us  it  would,  in  logical  consequence  from  our  law  of  de- 
scents, have  passed  to  all  lineal  descendants,  according  to  our 
law  of  equalily  among  children.  Not  being  thus  treated,  it 
necessarily  becomes  an  element  of  disorder  and  confusion. 
Along  with  devises  and  conveyances  to  a  person  and  his  heirs 
generally,  or  his  lineal  heirs  in  the  male  or  female  line,  this 
special  kind  of  estates  and  assurances  was  fully  confirmed  by 
the  statute  de  doms  condiiianaHbiiB. 

If  the  grant  was  to  a  man  and  his  heirs  generally,  it  descended 
to  his  lineal  and  collateral  heirs  according  to  the  laws  of  inheri- 
tance jrenerally.  If  to  a  man  and  his  lineal  heirs,  general  or 
spocial,  it  descended  in  the  general  or  special  line  indicated; 
those  who  were  to  take  under  it  being  ascertained  by  the  rules 
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of  lineal  descenlB.  It  wns  to  these  institaiions  that  the  rule  in 
Slvelley's  Com  was  applied;  and  it  is  yeiy  simple  and  Teiy  jnsfc 
in  its  principle,  however  difficult  it  may  sometimes  be  in  it» 
application. 

In  its  principle,  it  is  vexy  like  to  the  role  of  the  statute  <rf 
uses  and  of  our  equity,  that  disregards  the  mexe  form  of  a  title 
to  land,  and  even  some  of  its  minor  incidents,  and  treats  it  aa 
being  reallj  his  to  whom  it  substantiallj  belongs,  though  the 
form  and  intention  be  otherwise.  That  we  may  discuss  the  role 
in  Shelley's  Case  with  sufficient  clearness  for  the  present  case, 
and  for  general  purposes,  and  obtain  a  perfectlj  distinct  com- 
prehension of  the  idea  which  it  expresses,  we  may  present  it  in 
its  simplest  form;  and  as  it  most  frequently  refers  to  devises,, 
we  shall  speak  only  of  this  kind  of  conveyance.  And  as  the 
rule  has  a  double  aspect,  we  may  divide  it  into  two.  Then  the 
first  one  may  be  thus  expressed:  a  devise  to  one  for  life,  with 
remainder  to  his  heirs,  creates  a  fee-simple.  The  law  so  treats 
it,  because  it  is  substantially  so,  and  sets  aside  the  apparent 
intention  to  make  two  estates  out  of  it.  And  the  second  one 
may  be  thus  expressed:  a  devise  to  one  for  life,  with  remainder 
to  the  heirs  general  or  special  of  his  body,  creates  a  fee-tail, 
general  or  special.  It  is  substantially  a  fee-tail,  and  so  the  law 
treats  it,  notwithstanding  the  form  in  which  the  devise  is  ex- 
pressed: Smith  on  Executory  Interests,  sees.  423,  453,  479; 
Williams  on  Beal  Prop.  192-196. 

The  words  '*  heirs"  and  "  heirs  of  the  body,"  most  frequently 
express  the  relation  in  which  the  second  takers  must  stand  to  the 
first,  in  order  to  come  within  the  rule.  But  the  presence  or 
absence  of  these  words  is  not  conclusive  either  way,  for  any 
other  words,  such  as  **next  of  kin,"  '*sons,"  **  daughters,** 
'*  issue,"  *' children,"  **  descendants,"  will  answer  quite  as  well, 
if  they  appear  to  be  equivalent;  and  the  most  appropriate  words 
will  not  answer,  if  used  in  a  special  and  inappropriate  sense. 

Any  form  of  words  sufficient  to  show  that  the  remainder  is  to 
go  to  those  whom  the  law  points  out  as  the  general  or  lineal 
heirs  of  the  first  taker  will  be  sufficient,  unless  it  be  perfectly 
clear  that  such  heirs  are  selected  on  their  own  account,  and  not 
simply  as  heirs  of  the  first  taker:  1  Bro.  0.  0.  219. 

These  propositions  combined  express  the  one  principle  of 
law,  that  a  devise  to  one  for  life,  with  remainder  to  his  heirs, 
general  or  lineal  (in  substance,  even  though  not  in  form),  such 
heirs  shall  be  ascertained  by  the  laws  of  inheritance,  general  o/ 
lineal,  and  shall  be  treated  as  taking  by  descent  from  the  devifiee. 
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And  not  by  pmchaae  from  the  deriaor.  This  being  the  general 
law  of  audi  cases,  it  becomes  entitled  to  the  presomption  that 
it  is  righty  and  therefore  to  the  aid  of  the  presomption,  that 
cases  falling  apparentl j  within  the  reason  of  the  rule  are  in- 
tended to  be  goYemed  bj  it.  And  surelj,  the  law  maj  veiy  well 
allow  a  dcTisee  to  reject  all  limitations  upon  the  relation  of 
ancestor  and  heir,  except  such  as  the  law  itself  declares. 

If,  ttierefore,  the  remainder  is  to  persons  standing  in  the  re- 
lation of  general  or  special  heirs  of  the  tenant  for  life,  the  law 
presumes  that  thejr  are  to  take  as  heirs,  unless  it  unequiTOoally 
appears  that  indiyiduals  other  than  persons  who  are  to  take 
simplj as  heirs  are  intended:  Smith  on  Executory  Interests,  sec. 
479;  Feame,  188;  Burrin  ▼.  CharUon,  1  Man.  k  Or.  429;  Jofnen 
T.  Morgan^  1  Bro.  0.  G.  219;  Leneeso/Findlay  ▼.  Middle,  8  Binn. 
163,  164  [5  Am.  Dec.  855].  We  need  not  refer  to  the  mere 
feudal  reasons  that  were  involved  in  the  origin  of  the  rule,  for 
they  have  passed  away. 

The  rule  regards  such  devises,  not  according  to  their  acci- 
dental, bat  according  to  their  substantial,  character,  and  thus 
erects  a  general  principle  of  interpretation  for  all  such  grants, 
and  saves  them  from  the  mere  arbitrariness  that  would  neces* 
sarily  result  from  supposing  that  every  such  grant  has  a  purpose 
peculiar  to  itself.  There  is  another  reason,  somewhat  more 
specific,  and  which  appears  especially  in  cases  where  the  subse- 
quent takers  are  described  as  lineal  descendants  of  the  prior 
one.  In  almost  all  such  cases  the  sons,  daughters,  children,  or 
issue  that  are  to  take  are  to  be  ascertained  at  the  death  of  the 
&Bt  taker.  If,  therefore,  the  devise  be  to  A  for  life,  with  re- 
mainder to  his  eldest  son  and  lus  heirs  general  or  special,  or  to 
his  children  and  their  heirs,  etc.,  then  it  must  be  treated  in  one 
of  these  two  modes.  The  eldest  son  or  the  children  must  take 
either  as  purchaser  from  the  devisor,  or  as  heirs  of  their  ancestor. 
But  generally  they  are  not  living  at  the  time  of  the  devise,  and 
are  left  to  be  ascertained  at  the  death  of  the  ancestor,  and  not 
until  then  can  the  grant  take  efEact  in  their  favor.  If,  therefore, 
the  eldest  son  or  the  children  are  to  take  as  purchasers,  and 
should  die  before  their  parent,  they  would  take  nothing,  and  of 
consequence  no  children  or  grandchildren  of  theirs  could  take 
under  kach  a  devise,  for  no  one  can  take  as  heir  that  which  his 
ancestor  never  owned. 

Going  on  this  hypothesis,  a  devise  over  may  take  effect  even 
while  many  of  the  descendants  of  him  who  was  intended  to  be 
the  first  taker  are  still  living;  yet  it  is  very  certain  that,  as  a 
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general  role,  it  is  intended  in  such  devises  that  they  shall  be* 
for  the  benefit  of  all  the  issue  of  the  first  taker  indefinitely,  and 
shall  not  go  to  others  so  long  as  any  of  them  surriYe.  If  we- 
treat  the  descendants  of  the  first  taker  as  deriving  title  by  de- 
scent from  him,  and  not  by  gift  from  the  devisor,  then  this  pur- 
pose is  effected,  and  vrithout  it,  it  could  not  be:  Smith  on  Exec- 
utory Interests,  sees.  4M,  436;  Doe  ex  dem,  Ccofidler  ▼.  Smithy  7 
T.  B.  531;  Bennett  v.  Earl  of  TanherviUe,  19  Yes.  178;  Bagged 
V.  Fries,  11  East,  674. 

The  law  first  ascertains,  as  matter  of  mere  interpretation,  thai 
persons  in  a  certain  line  or  lines  of  descent  from  one  person  are 
to  be  preferred  to  all  persons  that  are  collateral  to  those  lines, 
and  then,  in  order  to  effectuate  this  intent,  it  starts  the  titlo- 
with  and  the  descent  from  him,  if  he  had  such  connection  with 
the  estate  as  to  enable  this  to  be  done. 

This  may  very  often  defeat  the  specific  form  in  which  a  devise 
is  worded,  but  it  meets  and  answers  its  paramount  intent  in  its- 
definition  of  the  objects  of  the  testator's  bounty,  though  it  at 
the  same  time  allovfs  those  to  whom  the  title  passes  to  defeat 
his  ulterior  purposes  by  selling  the  property.  In  some  instances 
the  subsequent  takers  are  described  as  issue,  and  then  the  lit- 
eral interpretation  would  be  that  all  descendants,  children, 
grandchildren,  etc.,  living  at  the  death  of  their  ancestor,  should 
take  together  and  equally;  which,  as  an  interpretation  of  inten- 
tion, would  be  much  less  probable  than  that  to  which  the  law» 
of  lineal  descent  direct  us.  And  in  many  cases  the  word  "  is- 
sue "  is  unaccompanied  by  superadded  words  of  inheritance,  and 
if  regarded  as  a  word  of  purchase,  the  result  (until  lately)  would 
have  been  a  mere  life  estate;  but  that  word  may  be  used  as  one 
of  inheritance;  and  when  it  is  so  used,  the  children  inherit  fees, 
either  general  or  special. 

Again:  an  estate-tail — ^that  is,  an  estate  that  is  to  pass  by  lin- 
eal descent,  according  to  the  laws  and  customs  of  the  country — 
is  the  very  form  of  transmission  of  property  to  which  persons- 
are  naturally  most  favorable;  and  therefore  we  naturally  incline 
to  expect -this  law  of  descent  to  be  provided  for  when  the  do- 
visor  thinks  of  anything  beyond  the  laws  of  descent  of  a  fee* 
simple.  Now,  plain  as  is  the  principle  intended  to  be  expressed 
by  the  rule,  it  has  not  been  found  simple  in  its  application,  even 
in  England,  where  it  was  better  adapted  in  its  form  to  their 
rules  of  real  property  than  it  is  here.  And  it  can  hardly  be  ex-- 
pected  to  be  of  easier  application  here,  where,  as  at  first  ad«^ 
mitted,  it  was  really  a  heterogeneous  element  of  our  law. 
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BeceiTing  it  in  the  English  sense  of  it,  in  its  application  to 
estates-tail,  and  considering  tlie  eldest  son  as  the  heir  to  an  es- 
tate-tail genexaly  we  in  fact  reversed  the  order  of  our  law.  Ac- 
cording to  it  an  estate-tail  general  wotdd  haTe  descended  to  all 
the  chfldxen,  jnst  as  in  England  it  wonld  pass  to  the  youngest 
son  if  it  was  borough  English  land,  or  to  all  the  sons  equaUj 
in  tail  if  it  was  gavelldnd  land:  Doe  ex  dem.  BoenaU  t.  Harvey^  4 
Bam.  Jk  Cxeas.  0.0;  Hay  t.  MUton,  Dyer,  133,  pi.  6;  and  Anon- 
ymous, Id.  179,  pi.  45;  Boe  v.  Aistrana,  2  W.  Black.  1228;  or  to 
all  the  daughters  equally  if  it  was  a  devise  in  tail  female. 

It  could  only  be  a  special  tail  male  that  could  in  strict  sys- 
tematic propriefy  descend  with  us  to  the  eldest  son.  On  the 
hianch  of  the  rule  making  a  devise  to  one  for  life,  and  remain- 
der to  his  beirs  generally  a  fee-simple,  we  never  thought  of  look- 
ing away  from  our  law  of  descents  in  order  to  find  the  heir. 

If  it  was  an  error  to  admit  the  eldest  son  as  theheir  to  an  es- 
tate-tail general,  under  our  law,  it  was  perhaps  an  inevitable 
one,  for,  inheriting  all  our  forms  of  wills  and  conveyances,  and 
of  legal  practice,  from  England,  we  could  not,  if  we  would,  at 
once  build  up  a  perfectly  consistent  system  of  legal  principles, 
founded  on  our  new  circumstances. 

Besides  this,  our  early  practice  was  very  probably  a  proper 
expression  of  the  intention  of  such  devises,  for  the  law  of  equal- 
ity among  children  could  not  very  soon  change  the  long-estab- 
lished custom  of  giving  a  substantial  preference  to  the  eldest 
son.  It  continued  to  exist  even  in  our  statutes  for  a  hundred 
years  so  far  as  to  give  the  eldest  son  a  double  share,  and  many 
of  our  early  decisions  are  upon  wills  nlk&de  before  the  rule  of 
entire  equality  was  instituted.  In  former  times  it  was  not  gen- 
erally regarded  as  wrong  for  the  eldest  son  to  inherit  the  whole 
real  estate  of  his  parent,  subject  to  such  charges  as  the  parent 
thought  proper  to  impose  upon  it.  But  now  it  is  entirely  dif- 
ferent, since  law  and  custom  have  introduced  entirely  different 
expectations. 

Now,  therefore,  we  *never  suppose  that  a  devise  in  form  to 
create  an  estate-tail  was  really  intended  to  pass  the  land  to  the 
eldest  son,  and  such  an  interpretation  could  not  possibly  be  en- 
dured, were  it  not  for  the  focility  vnth  which  such  estates  may 
be  changed  into  fees-simple;  and  I  have  known  several  instances 
in  which  eldest  sons  were  too  honorable  to  claim  an  estate  thus 
descending  to  them. 

Ihe  feeling  of  the  hardship  of  such  an  interpretation  has  un- 
doubtedly been  the  cause  of  some  of  the  confusion  to  be  found 
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in  the  applioation  of  the  role  to  cases  where  tbe  anoesior  had 
died  without  barring  the  entail.  Now,  without  deciding,  we 
venture  the  suggestion  that  since  the  hiws  of  intestates  and  of 
wills,  of  1833,  an  estate-tail  must  descend  according  to  our  law 
of  lineal  descents,  and  not  according  to  the  old  English  common 
law;  and  the  following  reasons  present  themseWes  in  support  of 
fhe  suggestion: 

1.  The  reason  why  estates-tail  descended  to  the  eldest  son, 
under  our  old  hiw  of  descent,  was  because  the  descent  of  such 
estates  was  not  provided  for  under  our  old  statutes,  and  there* 
fore  the  old  common  law  alone  furnished  the  rule  for  them:  Sau» 
der  V.  Moming-Slar,  1  Yeates,  316. 

Our  old  statutes  of  descent  provided  only  for  the  descent  of 
land  which  the  decedent  could  dispose  of  by  deed  or  will,  and 
estates-tail  did  not  then  fall  within  that  category.  But  the  act 
of  1799  changed  this,  and  allowed  estates-tail  to  be  sold  and 
conveyed  by  deed  in  a  veiy  simple  form.  Therefore  the  new 
law  of  intestates,  of  1833,  expressly  includes  such  estates,  be- 
cause it  declares  the  line  of  descent  of  all  land  which  the  dece- 
dent might  have  sold  in  his  life-time  or  disposed  of  by  will. 

2.  Our  statute  of  wills,  passed  on  the  same  day  with  the 
intestate  law,  and  one  of  its  supplements  (sixth  of  May,  1844), 
provides  for  a  lineal  descent,  in  order  to  prevent  a  devise  to  a 
child,  or  to  a  brother  or  sister,  if  there  is  no  child,  from  lapsing 
by  the  death  of  the  devisee  in  the  life-time  of  the  testator;  and 
in  such  case  the  descent  goes  according  to  our  law  of  lineal 
descents,  on  the  supposition  that  such  is  the  testator's  intention, 
that  is,  on  the  principle  of  entailment  until  it  vests. 

It  may  also  be  worthy  of  notice  that  the  decisions  in  relation 
to  contingent  remainders  tend  in  the  same  direction,  in  order  to 
keep  them  from  falling  by  the  particular  estate  enduring  beyond 
the  life  of  the  remainderman. 

3.  The  judicial  adoption  of  the  English  law  of  primogeniture 
in  estates-tail  has  entirely  ceased  to  have  any  support  in  our 
laws  and  customs,  and  is  now  plainly  incompatible  with  them 
all.  Therefore  we  can  no  longer  presume,  from  general  words 
of  entailment,  that  a  lineal  descent  according  to  the  English  law 
is  intended. 

4.  This  principle  would  make  our  law  on  this  subject  per- 
fectly simple  and  homogeneous,  and  we  might  hope  to  have  wills 
of  this  character  easily  interpreted  by  the  parties  or  their  coun- 
sel, without  the  necessity  that  now  exists  of  always  resorting  to 
the  courts  for  an  authoritative  interpretation  of  them  before 
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maldiig  or  aooeptiiig  a  tiUe  under  them.  It  may  be  fhooglit 
ibat  smce  the  act  of  1855,  conTertmg  entails  thereafter  created 
into  feea-simplep  this  principle  can  be  of  Tery  little  nse.  But 
this  estimate  of  it  may  change  when  it  is  considered  that  for  a 
Teiy  long  time  to  come  the  old  forms  of  wills  and  conveyances 
will  continue  to  be  nsed»  and  will  require  interpretation^  and 
that  most  of  the  wills  involving  these  questions,  written  since 
1833y  yet  remain  to  be  interpreted. 

And  under  this  principle  the  rule  of  interpretation  that  favors 
the  heir  in  doubtful  cases  would  be  diiliarently  applied,  even  to 
the  same  language,  depending  upon  the  question  of  the  form  of 
the  lineal  descent.  We  incline  in  favor  of  an  estate-tail,  if  it  is 
to  descend  to  all  the  children  equally,  because  that  is  in  exact 
aooordance  with  our  laws  of  lineal  descent,  and  with  our  cus- 
tomaxy  modes  of  thinldng. 

We  may  now  resume  the  consideration  of  the  special  case  be- 
fore usy  a;^  ascertain  the  influence  which  the  act  of  1856  has 
apon  it.  The  purpose  of  that  act  is  to  convert  words  of  entail- 
ment in  estates  thereafter  created  into  words  of  general  inheri- 
tance in  fee.    It  repeals  the  statute  de  donia  condUionalibus, 

Though  this  will  was  written  before  the  act  was  passed,  yet  it 
did  not  take  effect  by  the  testator's  death  until  some  months 
afterwards.  It  was  therefore  created  after  the  law,  and  must  be 
governed  by  it. 

A  will,  so  tax  as  its  form  is  concerned,  would  hardly  be  con- 
demned if  it  conformed  to  the  law  under  which  it  was  written. 
And  interpretation  must,  of  course,  read  it  as  of  the  time  when 
it  was  written;  but  a  law  would  and  does  apply  to  the  will,  irre- 
spective of  intention,  and  takes  hold  of  it  only  when  it  goes  into 
effect.  Then  the  question  arises,  Would  this  will  create  an 
estate-tail  independently  of  the  act  of  1856 1 

We  may  translate  the  clause  in  question  into  some  approxi- 
mation to  the  usual  language  of  such  devises,  thus:  I  give  my 
plantation  to  Ann  for  life,  with  remainder  to  the  heirs  of  hei 
body  in  fee-simple  forever  (or,  and  their  heirs  and  assigns  for- 
ever), but  if  she  die  without  leaving  issue  living  at  her  death, 
then  I  give  the  same  to  my  sister's  children.  We  have  used  the 
term  *' heirs  of  the  body"  where  the  testatrix  used  only  the 
word  '*  heirs,"  because  her  use  of  the  word  **  issue,"  as  a  syno- 
nym, shows  this  to  be  her  meaning.  She  means  that  it  shall  go 
to  Ann's  lineal  heirs,  if  she  has  any,  and  if  not,  then  over.  It 
is  very  evident  that  they  are  to  take  the  remainder,  not  as  per- 
sons selected  out  of  the  number  of  her  lineal  descendants,  but 
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aa  the  UumI  desoendants  of  every  degree  from  the  first  taker^ 
and  aooording  to  our  law  of  descents,  and  therefore,  under  the 
rule  in  SheUetfB  Gqi»^  they  take  an  estate-tail:  Feame,  188. 

It  is  for  Ann  "  and  her  diildren  after  her: "  Lessee  of  Haine» 
y.  WUmer,  2  Yeates,  406;  Parson  v.  Lefferts,  3  Bawle,  73.  It  is 
supposed  that  it  is  not  an  estate-tail,  because  the  devise  orer  is 
on  a  definite  failure  of  issue;  that  is,  in  default  of  issue  living 
at  the  death  of  the  first  taker.  But  the  contingency  on  which 
a  remainder  depends  does  not  properly  enter  into  the  definition 
of  the  precedent  estate,  though  it  often  happens  that  their  defini* 
iions  run  into  each  other. 

The  element  of  issue  living  at  the  death  was  in  the  cases  ot 
Garter  v.  McMichael^  10  Serg.  &  B.  429,  and  Maurer  v.  MarshaUy 
16  Pa.  St.  877;  and  yet  the  devises  were  entailments.  It  is  also 
to  be  found  in  many  other  cases  of  entailment:  Broadhurst  v. 
Morriiy  2  Bam.  &,  Adol.  1;  Ire9on  v.  Pearman,  3  Bam.  &  Cress. 
799;  Doe  v.  GoldsmUh,  7  Taunt.  209;  Wrighi  v.  Pearson,  1  Eden, 
119;  University  v.  Glifton,  Id.  473;  Bimington  v.  Cannon^  12  O. 
B.  18;  Doe  dem.  Gannon  v.  BucasUe,  8  Id.  876;  Oeorge  v.  Mor^ 
gan,  16  Pa.  St.  95. 

The  limitation  to  the  issue  in  fee-simple  forever  goes  for 
nothing,  as  being  inconsistent  with  the  lineal  descent  with  whidi 
the  estate  starts.  Words  of  that  kind  are  veiy  often  rejected  aa 
incompatible  with  the  character  of  the  descent,  just  as  in  Eng- 
land words  indicating  that  the  property  was  to  be  divided  among* 
the  heirs  are  rejected  as  contrary  to  the  usual  character  of  the 
descents  with  them:  Doe  v.  OMfmHh,  7  Taunt.  209;  Doe  dem. 
Gannon  v.  BucasOe,  8  C.  B.  876;  Doe  v.  Cooper,  1  East,  229; 
Doe  ex  dem.  Foquett  v.  Wordey,  Id.  424;  Pierson  v.  Vicbers,  6  Id. 
548;  Doe  ex  dem.  Gandler  v.  Smith,  7  T.  B.  531;  BenneU  v.  Eari 
of  TankerviUe,  19  Ves.  170:  Jesaon  v.  Wrighi,  2  Bligh,  1. 

Such  words  are  not  inconsistent  with  our  law  of  lineal  de- 
scents, and  they  are  found  in  the  case  of  Maurer  v.  Marshall,  supra, 
an  estate-tail  under  a  will  since  the  act  of  1833.  An  estate-tail  has 
but  one  life's  duration,  if  the  donee  dies  without  leaving  issue 
at  his  death;  but  it  is  not  shortened  by  the  fact  of  there  being  a 
limitation  over  on  that  condition.  A  fee  is  converted  by  impli- 
cation into  an  entail  by  a  subsequent  limitation  over  on  an  in- 
definite failure  of  issue.  But  if  ihe  limitation  over  be  on  default 
of  issue  at  death,  no  such  implication  can  arise,  and  the  limita- 
tion over  merely  reduces  the  fee  to  a  conditional  one:  Smith  on 
Executory  Interests,  sees.  128,  584, 649;  Doe  ex  dem.  BanxfieUl  v. 
WeUon,  2  Bos.  &  Pul.  324;  J^essee  of  Willis  v.  Backer,  2  Biuu.  455; 
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Boge  T.  Hoff&,  1  Serg.  k  B.  144;  Sheel^M  Witt,  8  Id.  487,  note; 
Eickeibergerr.  BamiU,  9  Watts,  450;  StewariY.  Kenawer,  7  Watts 
k  S.  288.  The  actual  fonn  of  this  devise  is  for  life,  if  Ann  shall 
not  have  issue.  It  is  not  without  example:  Shaw  y.  Weigh,  2 
Stra.  7d8;  Paxson  v.  LejferU,  3  Bawle,  59;  but  it  is  a  meie  zeYersal 
of  the  mode  in  which  the  thought  is  uanallj  expseaied;  and  the 
substantial  thought  remaining  the  same,  it  does  not  affeei  the 
question.  There  is  a  limitation  to  the  issue  in  fee;  but  this  does 
not  affect  the  question.  So  thexe  was  in  HUeman  t.  BtnuHatigh, 
13  Pa.  St.  344  [53  Am.  Dec.  474];  and  in  numerous  other  eases, 
where  estatee-iail  were  held  to  have  been  created:  Owrge  y.Mor* 
gan,  16  Id.  95;  Alpcus  ▼.  Watkim,  8  T.  B.  518;  Goodright  dem. 
lAOe  T.  PvJOm,  2  Stra.  729;  Wrighi  ▼.  Pearwn,  1  Eden,  119; 
Uttwermiy  t.  CUfUm,  Id.  424;  Measure  t.  Oee,  6  Bam.  k  Aid. 
910;  ISrank  v.  Siovin,  8  East,  648;  Lewis  ex  dem.  (hmond  v.  TFa^ 
ten,  6  Id.  336. 

We  are  of  opinion  that  this  cause  was  righUj  decided  in  the 
eommon  pleas. 

Judgment  affirmed. 


Will  ICads  axvoas  Pimaos  or  Law,  whwe  testator  dks  after 
It  of  law,  it  affected  by  saoh  law:  OrUe^  v.  ChambeHaim,  SO  Fa.  St.  IM^ 
dtiDg  the  priadpal  caae. 

DsvniB  SnciLAB  to  That  in  Pbuoital  Cass  ConBiDsaan  and  held  Is 
paai  eatete-tail:  PotU^i  Appeal^  20  Pa.  St.  172» 

Detssm  to  Onx  fob  Lnrx,  with  Remaivdeh  to  Hjobs  ob  Hsms  or  Body, 
gifea  fee-atmple  or  fea4afl  in  land:  Bu8h*4  Appeal,  S3  Fa.  St.  S7;  JfelTec  t. 
McKude^,  Id.  03;  ThortiJUm  t.  £repp$,  37  Id.  392;  Mailaek  t.  BoberU,  64  Id. 
I5d^  all  citing  the  principal  caae. 

That  KftTAT»-TAiL  ars  Embbacxd  ur  Fikhstltakia  Act  of  1S33  ta 
denied,  and  the  portion  of  the  opinion  in  the  principal  caae  in  regard  thereto 
held  to  be  merely  a  anggeation  or  dkUtm  and  wron^  in  ChUkrit^M  Appeal,  37 
Pa.  St.  17;  OabU  t.  IkuA,  40  Id.  229;  Ta^  t.  Taylor,  63  Id.  486;  but 
Lowrie^  J.,  who  deliTered  the  opinion  in  the  principal  caae,  in  a  diteenting 
opinion  to  Beinkari  r,  Ltmb,  37  Id.  488,  reaffirma  hta  former  opinion  that 
iodi  estatea  an  embraced  within  the  proriaiona  of  the  not,  and  deaoand  to 
Mm  hfliia  geMnlly»  and  net  to  the  eldeat  aon. 


Beauplamd  V.  MoEjben. 

.    .  [38  PaaaHiiTAWA  Staxs,  I94.J 

Va^tt  IB  Bbicptbd  TO  Dkkt  Riobt  III  ExiaxBivcs  OF  WmcB  Hb  Iv* 

DUPED  FuBOBASXB  TO  CoxFiDR,  and  on  faith  of  which  he  porch med, 

and  a  anbaeqnent  pnrchaae  by  the  former  and  aaaertion  of  a  better  title 
'to  the  land  is  roid  where  heenooaraged  the  rendee  to  bay  the  land,  acted 

ae  bia- agent  in  tlie  paroliaae,  adjoated  the  lines,  paid  the  teaee,  and 

foeeived  a  oommisaion  on  the  porcltase  money. 
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Omsnov  vo  Abbibt  Bioar  will  Estop  Party  ovlt  wkbbb  Silimcb 
AMOums  ro  Fraud;  but  m  to  Mti  dona,  a  different  role  nppliea,  and  a 
par^  may  be  estopped  without  fraad,  on  the  prindple  that  between  two 
innocent  penone  he  whoee  acta  oocaaioned  the  Ices  most  snfier. 

DMnaxsu  of  Failurx  of  Titlb  to  Patmknt  of  Purohask  Pbicb  of  Lav  l 
ia  eztinguiBhed  if  the  party  attempting  to  aet  up  an  adrerae  title  ia»  by 
hia  acta  toward  the  vendee  at  such  sale,  estopped  from  setting  up  soeh 
title. 

Toumsiov  Takxn  bt  Owner  of  Junior  Survst  of  Ikterfkrbnob  with 
older  and  unoooupied  surrey,  by  erecting  improvements  upon  and  clear- 
ing and  cultivating  his  land  outside  the  lines  of  the  interference  and 
osing  the  balance  of  it,  including  the  interference,  as  owners  usually  do 
their  adjacent  timber-lands,  by  taking  fire-wood,  fence-rails,  or  timber  for 
the  use  of  a  saw-mill  for  a  period  of  twenty-one  years,  will  be  such  pos- 
session as  would  give  title  under  the  statute  of  limitations  to  the  part 
within  the  linea  of  such  interference.  But  simply  occasional  entriea 
upon  the  interference  for  lumbering  purposes  will  not  constitute  such  a 
possession. 

liiABURB  OF  Damages  for  Failure  or  Defect  of  Title  to  part  of  land 
oonveyed  is  the  relative  value  which  the  part  taken  away  bears  to  the 
whole,  as  fixed  by  the  price  agreed  upon  for  the  whole,  subject,  however, 
to  proof  by  the  parties  that  the  part  lest  waa  of  greater  or  less  value 
from  particular  advantages  or  dissdvantagsa.  But  the  expenae  of  im- 
provements cannot  be  considered  in  estimatiiig  such  damage. 

AoTiON  to  recover  purchase  price  of  land.  The  opinion  states 
the  facts. 

Broum  and  Ihrie,  for  the  plaintiffs  in  error. 

Porter  and  Oreen,  for  the  defendants  in  error. 

By  Court,  Woodward,  J.  We  have  gone  further  in  Pennsyl- 
vania in  relieving  purchasers  of  real  estate  from  payment  of 
purchase  money,  on  the  ground  of  defects  and  incumbrances, 
than  courts  of  justice  have  gone  in  any  other  state  or  country 
"where  the  common  law  obtains.  We  administer  not  only  all 
equitable  relief  whilst  the  contract  remains  executory,  but  after 
it  has  been  executed  by  a  deed  made  and  delivered,  we  give  the 
purchaser,  besides  the  full  benefit  of  any  covenants  his  deed 
may  contain,  the  right  to  defend  himself  from  payment  of  the 
purchase  money,  however  solemn  the  instrument  by  which  it  is 
secured,  if  he  can  show  a  clear  outstanding  defect  or  incum- 
brance, unless  he  expressly  assumed  the  risk  of  it. 

In  England,  and  in  most  of  the  states  around  us,  the  equi- 
table right  of  the  purchaser  to  detain  unpaid  purchase  monej 
depends  on  the  covenants  in  his  deed.  He  is  not  compelled  to 
pay  that  which  he  would  be  entitled  to  recover  back  in  damages 
by  an  action  at  law;  but  as  his  equity  springs  from  breach  of 


1857.]  Beaupulnd  u  MoELkeh.  117 

A  legal  coTenaniy  he  has  no  title  to  relief  wheie  there  is  no  oot- 
enanty  or  a  covenant  bat  no  breach. 

But  with  us  the  failure  of  consideration  is  the  ground  of  re* 
lief »  and  neither  covenants  nor  eviction  are  oiioontial  to  it.  In 
England,  eviction  is  an  indispensable  ingredient  of  a  claim  for 
relief  against  payment  of  purchase  money.  Here  it  is  sufficient 
that  eviction  may  take  place. 

This  is  a  veiy  delicate  ground  on  which  to  admimster  justice 
to  vendors  and  vendees,  for  in  determining  the  possibility  of  an 
eviction,  we  have  not  before  us  the  paramount  claimant  on  whose 
will  And  rights  the  liability  to  eviction  depends.  Possibly  he 
has  no  rights,  as  would  appear  the  moment  he  attempted  to 
a»;Bf  rt  them,  or  if  he  have  rights,  it  is  possible  he  may  never  at- 
ten  pt  to  assert  them;  and  in  either  case  it  would  be  against  con- 
ae^^nce  and  equity  to  allow  the  purchaser  to  keep  the  land  on 
w*  jch  so  unsubstantial  a  doud  rests,  and  the  price  also  which 
he  agreed  to  pay  to  the  parly  who  put  him  into  possession. 

Not  intending,  however,  to  question  any  of  the  well-settled 
rules  of  law  which  prevail  with  us,  it  is  sufficient  for  present 
purposes  to  say  that  this  case  lies  far  beyond  any  extent  to 
which  we  have  carried  the  doctrine  of  equitable  relief  against 
payment  of  purchase  money. 

What  is  this  case  in  its  general  outlinest  A  well-paid  agent 
of  the  plaintiff  buys  him  a  body  of  timber-lands  in  Luzerne 
county.  He  employs  surveyors  to  define  and  settle  the  lines, 
and  assists  in  person  in  the  work.  Having  completed  the  pur- 
chase for  hia  principal,  settled  lines,  paid  taxes,  and  exercised 
other  acts  of  agency  and  ownership  over  the  lands,  he  advertises 
them  for  sale,  and  proclaims  to  the  world,  *'  titles  indisputable, 
and  possession  given  inunediately  if  required." 

Within  three  months  after  thus  offering  the  lands  to  the  pub- 
lic, the  defendants  bought  them  of  the  plaintiff  for  twenty-seven 
thousand  two  hundred  and  fifty  dollars,  took  possession  of 
them,  and  paid  all  the  purchase  money,  except  one  note  for 
eight  thousand  six  hundred  and  twenty-five  dollars,  for  which 
this  suit  was  brought.  And  what  is  the  defense  to  this  note? 
Nothing  else  than  that  the  veiy  party  who  acted  as  agent  for 
the  plaintiff,  both  in  buying  and  selling  these  lands,  has  ac- 
quired a  better  title  to  part  of  one  of  the  tracts.  Williams  has 
not,  indeed,  evicted  the  purchasers,  nor  even  threatened  to  dis- 
turb them.  The  tract  which  he  purchased  did  not  belong  to 
this  body  of  lands — ^was  a  younger  survey — and  interferes  only 
to  the  extents  of  one  hundred  and  fifteen  acres  with  one  of  the 
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tnctB  Bold  bj  the  plaintiff  to  the  defendants.  Theise  is  not  • 
(act  or  Buggestion  on  this  record  to  lead  to  the  soq^idon  thai 
Williame  or  Pearson  &  WilliamB  intend  to  take  awi^  from  ths 
defendants,  or  eren  to  cbiim  the  interference. 

Then  why  should  not  the  defendants  pay  ?  Because  they  may 
be  evicted,  and  that,  in  Pennsylvania,  is  a  defense.  Impoesifale. 
The  title  of  Pearson  &  Williams,  if  the  beet  for  the  interference^ 
can  never  disturb  McEeen  and  Pnrsell,  because  they  have 
estopped  themselves  from  setting  it  up  and  asserting  it.  Th^ 
were  doubtless  in  possession  of  the  Patterson  tract  whilst  aei> 
ing  as  agents  of  Beaupland;  but  let  it  be  granted  that  they  had 
no  interest  whatever  in  the  tract,  and  that  the  title  to  it  has 
been  acquired  since  their  agency  ceased,  the  question  then  is, 
whether  a  parly  who  stands  by  and  encourages  two  several  pur^ 
chasers  of  the  same  land,  receives  a  commission  on  the  sale, 
surveys  and  adjust  lines,  and  performs  all  necessary  acts  for 
the  protection  of  the  apparent  title,  can  afterward  buy  up  and 
assert  a  better  title  to  part  of  the  land.  Surely  he  cannot  until 
all  distinctions  between  &aud  and  fair  dealing  come  to  be  eon- 
founded.  He  is  estopped  from  denying  the  right  in  whose  ex- 
istence he  gave  the  purchaser  reason  to  confides  5  Watts  &  & 
209. 

The  rule  is  dear  that  mere  silence  will  postpone  only  where 
silence  was  a  fraud,  and  a  fraudulent  concealment  of  title  can- 
not be  imputed  to  one  who  was  ignorant  that  he  had  any  title 
to  conceal,  but  positive  acts  stand  on  a  different  ground.  For 
these  his  title  may  be  postponed  even  without  fraud,  in  aooord- 
anoe  with  an  equitable  principle  of  universal  application,  that 
where  a  loss  must  necessarily  fall  on  one  of  two  innocent  per- 
sons, it  shall  be  borne  by  him  whose  act  occasioned  it:  P^Oib* 
s<m,  0.  J.,  in  Bobinmm  v.  JutHee,  2  Pear,  ft  W.  22  [21  Am. 
Dec.  407].  Though  the  ordinary  effect  of  estoppel  is  confined 
to  the  persons  of  those  to  whom  it  attaches,  yet  where  it  arises 
upon  the  conveyance  of  land,  it  operates  upon  the  estate  apart 
from  the  person.  Thus  in  Bawbfn*9  Oaae^  4  Oo.  62,  where  A, 
having  nothing  in  land,  demised  it  by  indenture  to  B  for  six 
years,  the  lease  was  good  at  the  time  as  against  the  lessor,  but 
when  he  obtained  a  subsequent  term  for  twenly-one  years  in  the 
same  land,  the  term  itself  was  bound  by  the  estoppel,  and  the 
lease  became  good  against  all  parties  to  whom  the  estate  might 
subsequently  come.  So  it  was  held  in  Hdpe  v.  Hereford,  2:  Bam. 
ft  Aid.  2A2,  that  a  fine  levied  by  an  heir  who  had  no  estate  in 
the  land  at  the  time,  either  contingent  or  vested,  bound  the 
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€8tate  by  estoppel  opon  its  sabeequent  descent  from  the  ancestor. 
And  see  WM>  y.  Austin,  7  Man.  k  G.  701,  and  Doe  t.  Oliver, 
and  the  notes  thereto,  in  2  Smith's  Lead.  Oas.,  Am.  ed.,  620. 

These  were  estoppels  arismg  from  oonteTanees,  bat  we  haTs 
held  that  a  party  may  be  estopped  aaeflbctnallybj  matter  tn  pats 
as  by  matter  of  record,  which  is  a  higher  species  of  eridence 
than  conrejances:  Martin  y.  Ive$,  17  Sezg.  &  B.  864;  Oammon' 
waUh  y.  MolU,  10  Pa.  St.  527  [51  Ajn.  Deo.  409]. 

Without  going  further  into  the  \a,w  of  estoppel,  and  inyoking 
only  those  familiar  principles  which  we  haye  often  applied  tc 
agreed  or  consentable  lines  between  adjacent  estates,  it  is  beyonci 
question  that,  upon  theeyidenceof  Pearson  ft'^lliams'sagenc} , 
that  whicli  was  rejected  by  the  court  below  as  well  as  that  which 
was  admitted,  they  and  all  persons  claiming  the  Patterson  tract 
under  them  would  be  estopped  from  extending  its  lines  beyond 
the  boondary  of  the  Edgerton  surrey.  If,  then,  the  Patterson 
suryey  was  t}ie  better  title — if.  when  MeKeen  and  Puzsell  pur- 
chaaed  the  Edgerton  tract,  the  Pfne  Forest  Oompany  might 
baye  taken  away  the  interference  from  them— -the  moment  that 
title  yested  in  Pearson  &  Williams  it  inured  to  the  benefit  of 
Beaupland,  and  through  him  to  HcEeen  and  Pursell,  and  thereby 
extinguished  all  defense  to  the  note  in  suit.  Whateyer  hazards 
of  loss  they  were  exposed  to  when  they  made  their  note,  they 
are  exposed  to  none  now,  for  the  parties  who  encouraged  them 
to  inyest  money  in  that  title  haye  bought  in  the  adyersary  titte, 
and  are  restrained  by  a  salutary  rule  of  law  from  asserting  it  to 
their  prejudice. 

This  yiew  of  the  case  was  suggested  to  the  court  below  by  the 
second  point  submitted  by  plaintiff's  counsel,  but  the  court 
waiyed  it  with  the  remark  that  Williams's  agency  for  Beaupland 
did  not  affect  the  Patterson  tract  if  that  tiUe  was  complete  be- 
fore the  Patterson  tract  came  into  possession  of  Williams,  and 
they  put  the  cause  to  the  jury  upon  different  grounds. 

The  judgment  must  be  reyersed  not  only  because  the  true 
ground  for  ruling  the  cause  was  repudiated,  but  because  !.•« 
eridence  of  Williams's  agency,  which  was  rejected,  was  compe- 
tent, and  ought  to  haye  been  admitted. 

Had  the  court  admitted  that  eyidence,  and  ruled  the  case  upon 
the  second  point  of  the  plaintiff,  there  would  haye  been  an  end 
of  it;  but,  inasmuch  as  we  cannot  assume  that  the  case  on  re* 
trial  will  present  the  same  aspect  it  exhibits  on  the  present  rec- 
ord, we  must  reyiew  the  points  taken  by  the  court  below,  co 
that  the  cause  may,  if  dependent  on  them,  be  properly  tried. 


120  Bbaupland  v.  McE^ben.  [Pcnn. 

The  o&se  involTed  an  interference  of  soryejs.  The  Edgerion 
bract,  for  ^hich  in  part  the  note  was  gi^en,  was  the  oldest  sur- 
vey,  and  the  Patterson  tract,  now  owned  by  Pearson  &  Williams, 
and  interfering  with  the  Edgerton  to  the  extent  of  one  hundred 
and  fifteen  acres,  is  the  younger  survey.  There  was  an  ancient 
possession  on  the  Patterson  tract  not  within  the  interference, 
l)ut  at  a  well-known  point  on  the  Easton  and  Wilkesbarre  turn- 
pike, called  Bear  creek.  Here  was  a  tayem-house  and  saw-mill 
from  an  early  day,  and  a  few  acres  of  land  cleared  and  culti- 
vated. There  had  been  no  actual  possession  of  the  Edgerton 
tract.  The  learned  judge,  following  the  docbrine  which  origi- 
nated with  Woffffonerand  HcuHnfp^  6  Pa.  St.  800,  and  was  recog- 
nized by  two  judges  of  this  court  in  Hole  t.  BiUenhouse,  10  Id. 
306,  the  first  time  that  case  appeared  in  this  court,  rule^ 
that  the  possession  of  the  Patterson  tract  at  Bear  creek  was  in 
law  a  possession  of  all  the  land  within  the  lines  of  the  surrey, 
and  if  kept  up  for  twenty-one  years  would  give  title  to  the  whole 
tract.  This  established  the  Patterson  title  to  the  interference, 
and  to  that  extent  failure  was  shown  in  the  consideration  of  the 
note  in  suit. 

It  is  due  to  the  memory  of  the  learned  judge,  now  no  more, 
to  state  that  the  cause  was  tried  before  Mole  y.  Bittenhouae,  supra, 
iiad  its  final  ruling  in  this  court  as  reported  in  25  Pa.  St.  491.  In 
that  case  the  doctrine  of  Waggoner  and  Hastings,  supra,  was 
exploded  in  an  opinion,  of  which  I  may  be  permitted  to  say  that 
any  attempt  to  make  the  reasoning  stronger  or  clearer  than  it  is 
would  be  extravagant  presumption. 

With  excellent  good  taste,  the  counsel  for  the  defendants  in 
error  do  not  resist  the  ztding  in  Hole  v.  BUtenhouse,  supra,  the 
last  time  it  was  here,  nor  attempt  to  justify  the  position  assumed 
by  the  court  below  on  the  trial  of  this  cause.  They  agree  that 
Waggoner  and  Hastings,  supra,  and  its  cognates  are  not  law,  and 
that  it  was  a  mistake  to  rest  this  cause  on  them;  but  they  main- 
tain that  the  result  arrived  at  by  the  court  below  was  right,  be- 
cause the  evidence  clearly  showed  that  there  had  been  actual 
possession  of  the  interference  for  more  than  twenty-one  years 
by  those  claiming  title  to  the  Patterson  tract.  This  is  denied 
on  the  other  side,  and  it  is  said  the  only  possession  of  the  inter- 
ference was  by  timber-stealers,  who  were  unconnected  with  the 
Patterson  title.  This  involves  a  question  of  fact  to  be  decided 
by  a  jury. 

If  the  fact  be  that  those  in  possession  of  the  Patterson  tract 
at  Bear  creek  made  such  use  of  the  interference  as  owners  ordi- 
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nanly  make  of  their  adjooent  iimber-landa— taking  fiie-vood, 
fanoe-xmilB,  or  lumber  firom  it  for  the  use  of  iheir  mill,  for  a 
period  of  one  and  twenty  yean,  this  woold  be  poeaeasion^  and 
would  gi^e  title  under  the  statute  of  limitations.  '  GonstmctiTe 
possession  would  not  oust  the  real  owner  of  the  Edgerton  sur- 
▼07,  but  actual  possession  would»  and  such  acts  as  I  have  enu- 
merated liaTe  repeatedly  been  held  to  constitute  actual  posses- 
sion. The  marking  of  lines,  and  payment  of  tazes,  would  be 
additional  assertions  of  ownership  which  would  help  to  make 
oat  the  actual  possession.  But  if  this  was  mere  marauders' 
ground — ^if  anybody  who  wanted  to  get  lumber  manufactured 
at  the  Bear  creek  mill  went  upon  the  interference  to  take  tim- 
ber, without  regard  to  the  Patterson  title — if,  in  a  word,  the 
ouly  acts  of  possession  were  occasional  entries  for  lumbering 
puiposee — they  would  not  constitute  the  possession  oooential  to 
UUe:  Barber  y.  WtUing,  10  Watts,  141. 

If  on  the  next  trial  this  question  of  fact  should  be  so  found 
as  to  give  title,  under  the  statute  of  limitations,  to  the  owners  of 
the  Patterson  tract,  the  next  inquiry  will  be,  What  ia  the  meas- 
ure of  damages  which  the  defendants  will  be  entitled  to  defalk 
against  their  note? 

The  rule  that  applies  to  damages  on  breaches  of  covenant  of 
title  is  applicable  here;  and,  according  to  that,  either  parly 
may  produce  evidence  to  show  the  relative  value  which  the  part 
taken  away  bears  to  the  whole,  and  this,  as  was  said  by  Kent, 
chief  justice,  in  Morris  v.  Phdpa,  5  Johns.  66  [4  Am.  Dec.  323], 
operates  with  equal  justice  as  to  all  the  parties  to  the  convey- 
ance. In  Lee  v.  Dean^  8  Whart  881,  Judge  Kennedy  reasserted 
the  rule  with  great  emphasb  as  applicable  to  a  case  untainted 
irith  fraud. 

The  relative  value  of  the  part  tiO  the  whole  is  to  be  estimated 
with  regard  to  the  price  fixed  by  the  parties  for  the  whole.  The 
whole  purchase  being  assumed  to  be  worth  the  price  agreed  on, 
what  part  of  the  price  would  fairly  be  represented  by  the  part 
taken  away?  This  was  the  question  in  Stehiey  v.  Irvine,  8  Pa. 
St.  600,  though  the  case  is  so  defectively  reported  that  the  point 
ruled  is  scarcely  discernible. 

It  was  competent  for  either  party,  under  this  rule,  with  its 
limitation,  to  give  evidence  of  the  peculiar  advantages  or  dis- 
advantages  of  the  part  lost,  and  the  inquiry  should  not  be  un- 
duly restrained  whilst  it  is  confined  to  the  proper  point;  but 
undue  latitude  was  allowed  to  it  when  the  cost  of  erecting  a 
r-mill  on  an  adjoining  tract  was  gone  into.     We  think  there 
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was  error  in  admitting  all  the  evidence  in  relation  to  the  cost  of 
the  water-milly  dam,  plank  road,  and  other  improvements  of  tne 
defendants.  We  have  already  intimated  that  the  court  erred  in 
rejecting  the  receipts  of  Pearson  &  Williams  for  moneys  paid 
them  by  the  plaintiff  for  their  agency.  The  receipt  of  Hoyt 
also  OQght  to  have  been  admitted. 

There  was  no  error  in  admitting  Ford's  deposition,  for  whaf 
he  swore  to  were  open  and  notorious  facts  occurring  in  the 
presence  of  others,  and  not  confidential  communications  from 
client  to  counsel,  such  as  are  privileged  in  law. 

Having  now  alluded  sufficiently  to  the  several  errors  relied  on, 
the  judgment  is  reversed,  and  a  venire  facias  de  novo  awarded. 


Estoppel  bt  Silbnck,  MissBPBssENTATioir  akd  Coitosalmxvt:  See  7Htu9 
V.  AfoTM,  63  Am.  Dea  665,  and  cases  in  note  670.  Silence  withoat  knowl- 
edge works  no  estoppel:  HiU  v.  Epley^  31  Pa.  St.  334,  citing  the  principal 
case.  Party  leading  another  to  purchase  by  means  of  misrepresentationa  is 
estopped  to  deny  the  existence  of  the  facts  in  which  he  induced  the  other  to 
con6de,  or  to  set  up  an  adverse  claim  to  the  property  or  right:  See  PhiUipH  v. 
Blair,  38  Iowa,  654;  L^manT,  Flanigan,5VhUA.  161;  McKeenv,  Beaupiand^ 
35  Pa.  St.  490  (arising  out  of  the  same  facts  as  the  principal  case);  lVood$  v. 
WiUoji,  37  Id.  384;  Youngmcm  v.  Lhm,  52  Id.  417;  MUligar  v.  Sarg,  55  Id. 
225;  Chapman  v.  Chapman^  59  Id.  218;  Lawrenot  v.  Luhr^  65  Id.  241. 

Vendob  and  Vsndkb,  Msaborb  of  Daxaobs  bktwien,  for  failure  of  title: 
See  Pemander  v.  Dunn^  65  Am.  Dec.  607»  and  note  608.  The  principal  case 
is  cited  in  DaUon  v.  Bowter^  8  Nev.  198;  Mwrpky  v.  Biehardmm,  28  Pa.  St. 
292;  Roaenberger  v.  Keller^  33  Gratt  493,  to  the  point  that  the  meaanre  of 
damages  ought  to  be  the  purchase  price  for  the  whole  if  title  fikila  as  to  the 
whole,  or  a  proportion  of  the  purchase  price  for  the  part  as  to  which  title  fails 
nnless  such  part  is  proved  to  be  more  or  less  valuable. 

Possession  roa  Twbktt-onb  Ybabs  of  interference,  by  taking  fire-wood, 
etc,  will  give  title  under  the  statute  of  limitatians:  See  Timng  v.  Herdie^  55 
P^.  St  175;  Peifton  v.  Barton,  53  Tax.  303,  where  the  prindpal  ease  is  cited 
on  this  point;  and  Hole  v.  RUtaihmuey  37  P^  St.  120,  where  it  qnalifiea  the 
proposition  as  stated  in  the  principal  case. 


Beaoh  u  Sohoff. 

(28  PSKinTLTAinA  SXATX,  IM.] 

Navioatob  oir  Stbxam  Wuioh  is  Pubuo  HionwAT  mat  Rbmovb  Obstbdo- 
noN,  as  raft  or  the  like,  in  the  most  speedy  way,  if  the  ezigenciea  of  the 
case  require  it,  and  is  only  liable  for  injury  thereby  where  he  is  guilty  of 
gross  n^Ugenoe  or  willful  destruction.  Party  removing  the  obstructioD 
is  bound  to  use  the  same  degree  of  caution  that  a  careful  man  would  exer- 
cise  in  reference  to  his  own  property. 

Wbbbb  Loss  must  Fall  on  One  op  Two  Innocent  Pbbsons,  it  should  be 
borne  bv  him  whose  accident  was  thu  cause  of  It. 
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TmPAflS.    The  &ctB  aze  stated  in  the  opimon. 
Mofwroe,  for  the  plaintiff  in  error. 
Bifan^  toot  the  defendant  in  error. 

Bj  Goort,  Ehox,  J.  Winthrop  Beach»  the  pbuntiff  in  error 
«nd  defendant  below»  in  running  lumber  down  the  Cowaneaque 
riTer,  in  Tioga  county,  found  a  raft  of  spars  belonging  to  the 
plaintiff  lodged  on  a  mill-dam.  Alleging  that  the  spars  pre- 
Tcnted  his  passing  over  the  dam  with  safety,  he  removed  two  of 
them,  one  of  which  was  lost.  •  To  recover  for  the  lost  spar  and 
the  expenses  incurred  in  putting  the  raft  again  in  order,  this 
action  of  trespass  was  brought. 

Upon  the  trial  the  defendant's  counsel  requested  the  court  to 
chaige  the  jury: 

1.  That  if  Vbe  plaintiff  by  his  negligence  contributed  to  the 
injmy,  he  could  not  recover,  although  the  defendant  might  have 
been  also  guilty  of  negligence. 

2.  That  if  the  jury  believed  from  the  evidence  that  the  plain- 
tiff's raft  was  run  and  left  by  him  in  the  course  for  three  or 
four  weeks,  and  until  the  next  freshet,  and  the  defendant  in 
descending  the  river  with  his  rafts  was  obstructed  by  the  plain- 
tiff's raft,  the  defendant  had  the  right  to  remove  the  plaintiff's 
spars  to  effect  a  passage,  and  in  doing  so,  is  not  liable  for  the 
loss  of  plaintiff's  spars,  unless  he  was  guilty  of  gross  or  willful 
oegligenoe. 

To  the  first  proposition  the  court  of  common  pleas  answered 
that  it  was  not  applicable  to  the  case. 

To  the  second,  that  the  defendant  had  the  right  to  remove 
the  spars  from  the  course,  but  in  so  doing  he  was  "  bound  to 
exercise  the  same  care  in  removing  it  as  an  ordinarily  careful 
man  would  have  used  in  the  removal  of  his  own  property  from 
the  same  or  a  similar  position." 

We  see  nothing  in  the  case  which  convicts  the  court  of  error 
in  refusing  to  apply  the  well-establiahed  principle  that  no  re- 
cofeiy  can  be  had  when  the  loss  springs  from  mutual  negligence. 
But  we  are  of  opinion  that  there  was  error  in  the  instruction 
that  the  defendant  in  removing  the  spars  was  bound  to  the 
sime  care  that  an  ordinarily  careful  man  would  exercise  in  re- 
iDoving  his  own  properly  from  a  similar  position. 

The  Cowanesque  river  is  a  public  highway,  and  as  such  is  open 
to  the  use  of  the  public  for  the  purposes  to  which  it  is  applicable. 
ft  can  only  be  used  for  descending  navigation  in  times  of  high 
water,  which  usually  lasts  but  for  a  short  time.    During  the 
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period  of  navigation  it  is  very  important  to  the  lumber  trade 
that  the  oourse  should  be  kept  free  from  obstruction;  and  where 
one  descending  the  stream  finds  it  blocked  up  so  as  to  arrest 
his  progress,  be  may  undoubtedly  remove  the  obstruction,  and 
that  too  in  the  most  speedy  manner,  if  the  exigencies  of  the 
occasion  require  it.  At  the  most,  he  is  only  liable  for  gross 
negligence  or  willful  destruction  in  removing  the  obstruction. 
Any  other  rule  might  result  in  loss  to  one  wiUiout  fault,  for  the 
purpose  of  protecting  the  person  who  by  accident  or  otherwise 
had  caused  the  obstruction. 

*' Where  a  loss  must  fall  on  one  of  two  innocent  persons,  ii 
should  be  borne  by  him  whose  accident  was  the  cause  of  it:' 
Philiber  v.  ifofeon,  U  Pa.  St.  807.  True,  the  defendant  wat 
not  justified  in  doing  unnecessary  injury  to  the  plaintiff's  prop- 
erly; but  he  had  the  right  to  protect  his  own  property,  even  at 
the  expense  of  loss  to  the  plaintiff's.  And  this  was  denied  to 
him  under  the  rule  applied  upon  the  trial;  for  if  he  was  bound 
to  act  as  the  owner  of  the  spars  would  act  under  the  same  cir- 
cumstances, the  right  of  preference  was  gone. 

The  defendant  was  entitled  to  an  affirmative  answer  to  his 
second  point,  and  because  he  did  not  get  it,  the  judgment  mnat 
be  reversed. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Stbxam  as  Hiohwat,  Obstbdotions  nr,  and  Bight  to  Bmovit  8m  Pcr» 
ter  V.  AtteHf  06  Am.  Deo.  760,  and  note  coUeotiiig  the  prior  ceaee  in  the 


Wkbbs  One  of  Two  Innocbht  PABxm  must  Smmn*  he  who  ooatribated 
most,  or  whoee  accident  molted  in  the  iignry,  mnet  hear  the  loei:  See  Buiz  v. 
Nortom^  00  Am.  Deo.  618. 
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Faov  IBAT  Moim'  WuiOH  WAS  Obtaxivxd  on  Pkbsoital  Gbbdit  or  Member 
OF  Fmc  was  need  by  the  firm  and  for  iU  ezolatiye  benefit  wUl  not  of  it- 
■elf  make  the  finn  liable  to  the  creditor  for  inch  debt,  bat  would  be  a 
good  consideration  to  support  a  subsequent  promise  by  the  firm  to  pay 
the  debt. 

CoHFiasiov  OF  JuDOMSNT  BT  Pabthibs  TO  Gbbditob,  on  promise  to  pay  the 
indiyidnal  debt  of  a  member  of  the  firm  for  money  borrowed  by  him  and 
used  by  and  for  the  exclusive  benefit  of  the  firm,  is  not  the  application  of 
partnenhip  effects  to  the  private  debt  of  a  member  of  the  firm,  but  the 
honest  assumption  by  the  partners  of  a  debt  created  for  their  joint  bene- 
fit, and  which  in  equi^  and  oonsoienoe  they  are  equally  bound  to  pay. 
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AnCMFTIOH  BT  FiBM  OF  DkBT  OF  MSMBKB  VOR  MonT  BOIBBOWID  fOB  Ez- 

CLOsnrs  Usx  or  Fmc  is  not  a  fnadnloit  traaaaotioii  as  to  the  partners, 
because  they  all  assent  to  it,  and  not  as  to  the  firm  creditors,  if  they 
have  no  lien  on  the  partnership  effects,  becanse  their  eqoities  must  be 
worked  oat  throagh  the  partners  themselves. 
LfsoLTSBCT  DOK3  iroT  OF  Itself  Work  DISSOLUTION  OF  Pabtxsbsiiip,  nor 
divest  partners  of  their  authority  over  firm  property. 

COXFXSSION  OF  JiTDOMBlIT  TO  BoHA  FlOS  CrXDITOB  IS  NOT  FRAOiyUIiB.vr  Dia- 

roamoN  of  Insolvent  Estate,  even  if  it  hava  the  effect  of  giving  hiai  a 
preference  over  other  creditors. 

Feiohsd  iasne  to  detennine  the  right  to  proceeds  of  the  per- 
Bonal  property  of  an  inaolTent  partnership.  The  opinion  states 
the  facto. 

Brown  and  Ihrie,  for  the  plaintiff  in  error. 
Cfreen,  for  the  defendant  in  error. 

By  Ck>nrt,  Woodwabd,  J.  ITnqaefirtdonably  the  debt  of  John 
Siegel,  Jan. 9  to  hia  father,  John  Siegel,  sen.,  was  originally  an 
indiTidnal,  and  not  a  partnership,  debt.  The  paper  ta^n  for  it 
prores  it  soch,  and  the  verdict  has  fixed  it  as  the  debt  of  one 
partner.  But  it  is  equally  clear  that  the  money,  though  ob- 
tained on  the  personal  credit  of  Siegel,  jun.,  went  into  the  part- 
nership funds,  and  was  used  for  the  exduaiTe  benefit  of  the 
firm  of  Field  &  Siegel.  Now,  although  this  circumstance  would 
not  of  itself  make  the  firm  liable  to  the  creditor,  Qraeff  t.  BUch- 
man,  5  Watte,  454;  Clay  y.  CoUrell,  18  Pa.  St.  412;  yet  it  would 
be  a  consideration  to  support  the  firm's  subsequent  promise  to 
pay.  The  single  bill  of  the  twenty-third  of  March,  1852,  was 
each  a  promise.  It  was  an  express  undertaJdng  on  the  part  of 
the  firm,  upon  a  sufficient  consideration,  to  pay  this  debt  out  of 
the  partnership  assete.  It  became  at  that  moment  a  partnership 
debt  for  all  intente  and  purposes. 

This  was  not  the  application  of  partnership  effecte  to  the  pri- 
vate debt  of  one  member  of  the  firm,  but  it  was  the  honest  and 
lair  assumption  by  both  members  of  the  firm  of  a  debt  which 
had  been  created  for  their  benefit,  and  which  in  equity  and  con- 
science they  were  both  equally  bound  to  pay.  Field  swore  that 
the  money  had  always  been  treated  as  a  partnership  debt;  that 
the  interest  was  paid  out  of  the  drawer  of  Field  &  Siegel,  and 
that  we  gave  the  note  of  March,  1852,  for  that  of  August,  1847. 
The  creditor  advanced  his  money  for  the  purposes  of  the  firm— 
it  went  to  their  use,  it  was  represented  in  the  effecte  which  they 
possessed,  and  both  members  of  the  firm,  with  a  full  knowledge 
of  the  facte,  concurred  in  giving  it  the  form  of  a  partnership 
debt.    It  is  impossible  to  think  of  such  a  transaction  as  frauda- 
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leni  Fmadment  as  to  whom?  Not  as  to  Field,  because  h» 
assented  to  all  that  was  done,  and  all  the  authorities  agree  that 
'  where  a  creditor  reoeires  partnership  paper  from  one  partner  in 
discluuqKe  of  Us  separate  debt  he  will  repel  the  presumption  of 
fraud  by  showing  that  it  was  given  with  the  consent  of  the  other 
partoers:  See  Story  on  Part.  202,  and  the  cases  cited  in  notes. 
Nor  could  it  be  a  fraud  on  partnership  creditors,  for  they 
have  no  lien  on  partnership  effects,  and  whaterer  equities  are- 
available  to  them  must  be  worked  out  through  the  partners.  We 
held,  in  Baker^a  Appeal^  21  Pa.  St.  82,  that  the  right  to  confine 
a  partner,  or  those  who  claim  under  him,  to  his  interest  in  the 
surplus,  after  payment  of  the  partnership  debts,  is  an  equity 
which  rests  in  the  other  partners  alone,  and  not  in  the  creditors- 
of  the  firm;  and  therefore,  that  where  one  partner  sells  his  in- 
terest in  the  firm  to  anotherj>artner,  upon  an  express  engagement 
of  the  latter  to  pay  the  partnership  debts,  he  may  make  a  differ- 
ent disposition  of  the  assets,  and  leare  the  creditors  only  his- 
personal  responsibility.  This  is  a  much  stricter  rule,  as  to  the 
equities  of  partnership  creditors,  than  any  that  we  hare  occa- 
sion to  invoke  in  this  case. 

If  as  between  the  partners  there  was  no  equity  to  forbid  the 
assumption  of  Si^gel's  debt,  the  creditors  of  the  partnership 
could  have  none.  If  it  was  not  a  fraud  on  the  firm»  it  was  not 
a  fraud  against  the  creditors  of  the  firm.  But  that  it  was  not  a 
fraud  on  the  firm  I  have  shown  already,  for  both  members 
assented  to  the  assumption.  And  what  possible  equities  can 
partnership  creditors  be  thought  to  possess  which  do  not  belong* 
equally  to  old  Mr.  Siegel?  True,  he  advanced  his  money  to  his- 
son,  but  it  was  for  the  partnership.  It  entered  into  the  busi- 
ness of  the  firm,  and  purchased  just  as  lazge  a  portion  of  the 
assets  as  he  now  claims  to  take  out  of  the  firm.  What  more 
did  the  money  of  any  other  creditor  do  ?  As  partnership  prop- 
eriy  has  been  acquired  by  means  of  partnership  debts,  it  ought 
first  to  be  applied  to  the  discharge  of  them.  This  is  the  ground 
on  which  text-writers  rest  the  primary  claims  of  joint  creditors, 
and  it  is  erident  that  Siegel  is  as  clearly  on  this  ground  a» 
Ohidsey-  If  not  a  joint  creditor  at  first,  he  was  only  not  so  in* 
form,  and  equity  regards  substance  rather  than  form;  but  he 
became  a  joint  creditor  in  form  as  well  as  substance  before  dis- 
tribution  commenced,  or  any  counter  iQgal  rights  had  vested. 
He  stands,  therefore,  a  partnership  creditor  among  partnership 
creditors. 
But  it  is  objected  that  he  was  made  so — that  his  claim 
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assumed  by  ihe  firm  after  they  were  insolTeni.  The  point  put 
to  and  affixmed  by  the  court  was,  that  "  if  at  the  time  of  the 
giving  this  judgment  note  to  John  Siegel,  sen.,  by  Field  &  Sie- 
gel,  tiie  firm  was  insoWent/'  etc.  Now,  the  juxy  oould  not  fail 
to  nnderstand  from  the  affirmance  of  this  point  that  if  Field  & 
Siegel  were  unable  to  pay  all  their  debts,  they  had  no  right  to 
assume  the  debt  to  Siegel,  sen.    Is  this  hiw  ? 

TTnder  the  statutes  of  bankruptcy,  the  judicial  deelaration  of 
the  fact  relates  back  to  the  first  act  of  bankruptcy,  so  that  from 
that  period  the  bankrupt  is  deemed  divested  of  all  of  his  prop- 
erty and  eflTects,  and,  by  operation  of  law,  as  soon  as  assignees 
are  appointed,  it  is  Tested  in  them  by  relation  from  the  same 
period.  It  is  dear  that  after  an  act  of  bankruptcy  partners 
could  not  pledge  their  efiSacts  to  the  payment  of  a  debt  of  one  of 
their  number;  but  it  was  not  made  a  point  in  this  case,  nor 
found  by  the  jury  that  any  act  of  bankruptcy  had  been  com- 
mitted before  the  tweniy-third  of  March,  1852.  Simple  insol- 
vency, however,  without  stoppage  of  payment,  without  an  assign- 
ment,  or  any  judicial  process,  does  not  work  a  dissolution  of  the 
partnership,  nor  divest  the  partners  of  their  dominion  over  the 
partnership  property.  They  may  not  make  a  fraudulent  dis- 
position of  it,  but  the  confession  of  judgment  to  a  bona  Jide 
creditor,  even  though  it  have  the  efTect  of  giving  him  a  prefer- 
ence over  other  eredito^^  is  not  a  fraudulent  disposition  of  an 
insolvent  estate. 

It  would  not  be  questtuiied  that  an  insolvent  firm  might  make 
a  valid  sale  of  goods,  or  pay  a  debt,  or  make  an  assignment,  or 
exercise  the  jus  diepanendi  in  any  form  that  was  consistent  with 
good  faith  and  &ir  dealing.  Why,  then,  may  they  not  confess  a 
judgment  to  a  bonajide  creditor?  The  whole  force  of  the  argu- 
ment on  the  part  of  Ohidsey  consists  in  the  assumption  that  this 
was  an  application  of  partnership  effects  to  the  separate  debt  of 
one  of  the  partners.  If  such  an  application  by  an  insolvent 
firm  irould  indeed  be  fraudulent  as  to  partnership  creditors  (a 
conclusion  which  I  am  not  prepared  to  admit),  the  assumption 
is  unitArxanted  that  this  was  a  separate  debt  after  the  twenty- 
third  of  March,  1862.  Regarded  by  both  partners  as  essentiaUy 
a  partnership  debt  from  the  first,  it  became  on  that  day  a  part- 
nership debt  in  form  and  efTect,  and  from  that  time  to  this 
Siflgel,  sen.,  has  been  a  partnership  creditor. 

The  only  peculiarity  which  the  record  discloses  is  that  he 
acquired,  by  superior  diligence,  the  first  lien  on  tiie  debtors' 
goods.    This  he  had  a  right  to  assert,  and  the  court  ouf^hl  te 
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have  rendered  such  answers  to  the  points  propounded  as  would 
hare  secnired  to  him  his  rights. 

There  are  seyeral  questions  of  evidence  on  the  record,  but  the 
Tiew  that  has  been  taken  of  the  main  points  in  controversy 
renders  it  unneoessaxy  to  notice  the  bills  of  exception  to  evidence. 

The  judgment  is  reversed,  and  a  ventre  de  novo  awarded. 

Pabtnibship  and  Individual  Crbditobs,  Rights  and  Puoiutibs  or: 
See  Coover^i  Appeal^  po8i,  p.  149»  and  note,  where  cases  are  collected. 

Fact  that  Monet  Borrowed  bt  Partner,  for  Which  He  Givbs  his  In- 
dividual Note,  was  applied  to  the  purposes  of  partnership  business,  does 
not  make  such  note  a  firm  debt:  fforth  Pennsylvania  Coal  Co.* it  Appeal^  45 
Pa.  St.  185,  citing  the  principal  case. 

CoNrEssiON  OF  Judobcent  to  Bona  Fide  Creditor,  even  bt  Insolvent, 
IS  NOT  Fraudulent  Disposition  of  Estate:  WUmer^g  Appeal,  45  Pa.  St. 
462,  citing  the  principal  case. 


Philadelphia,  Wilmington,  and  Baltdi obb  Rail- 

BOAD  Company  v.  Cowell. 

[28  PamnTLVAXiA  8tatb,  829.] 

Where  Dirbotor  of  Railroad  Company  Subscribed  for  additional  shares 
of  stock  for  and  in  the  name  of  a  certain  large  stockholder  in  the  oorpo* 
ration,  to  relieve  the  company  from  embarrassment,  such  stockholder 
being  at  the  time  a  resident  of  a  foreign  country,  and  immediately  noti- 
fied the  latter  of  what  ho  had  done,  and  the  stockholder  never  made  any 
reply,  and  the  aocming  dividends  on  his  other  stock  were  applied  in  pay- 
ment of  the  additional  shares,  and  seven  years  afterward  he  demanded 
and  sued  for  the  dividends,  and  claimed  that  the  subscription  for  the  ad- 
ditional stock  was  unauthorised,  it  was  held  that  his  long  silenoe,  after 
being  informed  of  the  facts,  was  evidence  to  be  submitted  to  the  jury  of 
his  ratification  of  the  act  of  such  director  in  making  the  subscription. 

LoMO  Silence  to  Ck)M!iTiTUTB  Batifioation  of  Unauthorized  Act  is  not 
confined  to  cases  where  the  relation  of  principal  and  agent  exists  between 
the  person  doing  the  act  and  the  person  affected  by  it;  such  conduct  is 
evidence  of  a  ratification,  more  or  less  expressive  according  to  the  cir- 
cumstances under  which  it  takes  place. 

Ratifioation  of  Unauthorized  Act  of  Stranger  may  not  be  implied  as 
a  conclusion-  of  law  from  the  silence  of  the  party  affected  by  the  act,  but 
it  does  not  follow  that  it  is  incompetent  to  be  submitted  to  the  jury; 
and  it  may,  as  a  circumstance,  with  others,  be  submitted  to  the  jury  as 
facta  from  which  they  may  imply  such  ratification.  «. 

Director  of  Railroad  Company  Stands  in  Fiduciary  Rfj.ation  to 
stockholder,  and  in  acting  for  him  in  his  absence,  cannot  be  regarded  as 
a  stranger. 

Statute  of  Limitations  does  not  Run  against  Action  for  Diyidsstds 
of  stockholder  in  corporation  until  after  demand  sad  refusal,  or  notiot 
that  the  stockholder's  rij^ht  to  dividends  is  denied. 
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AonoH  bj  stockholder  against  railroad  company  for  diiideiidi 
due  on  shares  of  stock.  Gowell  was  a  large  holder  in  the  stock 
of  the  defendant  company.  He  himself  had  gone  to  reside  in  a 
foreign  country.  One  of  the  directors  of  the  corporation,  dur- 
ing his  absence,  for  and  in  his  name,  snbscribed  for  additional 
shares  of  stock  to  relieve  the  company  from  emharrassment,  and 
notified  him  of  his  action,  bat  Cowell  nerer  answered  in  any 
manner.  During  his  absence  the  dividends  accming  on  his 
other  stock  were  applied  in  payment  of  the  additional  shares. 
Seven  years  after  the  subscription  for  the  additional  stock  Gow- 
ell demanded  his  dividends  on  his  original  subscription,  and 
denied  the  subscription  to  the  latter  shares  as  unauthorized. 
The  above  facts,  together  with  his  long  silence,  were  offered  as 
evidence  of  bis  ratification  of  the  said  director's  action  in  mak- 
ing such  subscription  for  the  additional  shares.  The  remaining 
(acts  appear  in  the  opinion. 

SL  O.  T,  CampbeU,  for  the  plaintiff  in  error. 
H.  J.  Williams,  for  the  defendant  in  error. 

By  Court,  Woodwabd,  J.  The  question  presented  bj  the  first 
error  assigned  is  not  whether  the  evidence  offered  and  rejected 
proved  the  plaintiff's  ratification  of  Fisher's  subscription,  but 
whether  it  tended  to  prove  it. 

Suppose  the  court  had  admitted  the  evidence,  and  the  juiy 
had  found  the  plaintiff's  assent  and  ratification,  could  he  have 
expected  us  to  reverse  the  judgment  on  the  ground  that  a  ques- 
tion of  fact  had  been  submitted  and  found  without  any  evi- 
dence? 

Could  it  have  been  said  that  the  facts  set  down  in  the  bill  of 
exception,  fully  proved,  were  no  evidence  of  ratification;  that 
they  were  so  entirely  irrelevant  as  to  be  unworthy  of  considera- 
tion by  rational  minds  in  connection  with  such  a  question;  that 
tbat  question  stood  just  as  far  from  demonstration  after  sucL 
endence  as  before  ? 

Unless  this  could  have  been  said,  and  must  have  been  said  in 
the  event  supposed,  the  judgment  now  before  us  must  be  re- 
versed; for  the  question  here  is,  in  essence  and  substance,  ex- 
actly the  same  as  it  would  have  been  then. 

If  this  evidence  might  have  satisfied  the  juxy,  that  is,  if  it 
were  of  a  quality  to  persuade  reasonable  men  that  Cowell  did 
assent  to  Fisher's  assumed  agency  after  he  had  full  knowledge 
of  what  had  been  done,  it  should  have  been  admitted.  The 
question  in  the  cause  was  for  the  juiy,  and  not  the  court.    But 
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the  fact  to  be  inquired  for,  like  all  mental  conditions  and  opera- 
tionSy  could  be  established  only  inferentially.  We  judge  of  Uie 
mind  and  will  of  a  party  only  from  his  conduct,  and  if  he  have 
done  or  omitted  nothing  which  may  fairly  be  interpreted  as  in- 
dicatiye  of  the  mental  puxpose,  there  is  indeed  no  CTidence  of 
it  for  either  court  or  jury;  but  if  his  conduct,  in  given  circum- 
stances, affords  any  ground  for  a  presumption  in  respect  to  the 
mental  purpose,  it  is  for  a  jury  to  define,  limit,  and  apply  the 
presumption. 

The  most  material  droumstanoe  in  the  offer  was  the  silenoe  of 
Mr.  Cowell.  Fully  informed  about  the  last  of  the  year  1848  as 
to  what  had  been  done  in  his  name,  and  the  motives  and  rea- 
sons for  doing  it,  he  Jid  not  condescend  to  reply  for  nearly 
seren  years.  It  is  insisted  that  this  fact,  even  when  taken  in 
connection  with  the  other  circumstances  in  the  offer,  was  no 
evidence  of  his  intention  to  assent  to  the  new  subscription. 

The  argument  admits  that  where  the  relation  of  principal  and 
agent  has  once  existed,  or  where  the  properly  of  a  principal  has 
with  his  consent  come  into  the  hands  and  possession  of  a  third 
party,  the  principal  is  bound  to  give  notice  that  he  will  not 
sanction  the  unauthorized  acts  of  the  agent,  performed  in  good 
faith  and  for  his  benefit;  but  it  is  said,  and  truly,  that  Mr. 
Fisher  had  never  been  an  authorized  agent  of  the  plaintiff  for 
any  purpose,  and  that  the  plaintiff's  property  had  never  been 
intrusted  to  him.  It  is  on  this  distinction  that  the  learned 
counsel  sets  aside  the  case  of  Kentucky  Bank  v.  Gombs,  7  Pa. 
St.  546,  and  indeed,  all  of  the  authorities  relied  on  by  the  de- 
fendants. 

I  do  not  understand  counsel  to  mean  that  there  can  be  no 
valid  ratification  unless  one  of  the  conditions  specified — either 
prior  agency  or  possession  of  principal's  property — ^has  existed, 
but  that  silence  after  knowledge  of  the  act  done  is  evidence  of 
ratification  only  in  such  cases.  It  must  be  admitted  that  the 
act  of  a  mere  stranger  or  volunteer  is  capable  of  ratification,  for 
all  the  authorities  are  so;  but  the  argument  is  that  the  silence 
of  the  party  to  be  affected,  whatever  the  attending  circumstances, 
cannot  amount  to  ratification  of  the  act  of  a  stranger. 

In  Wibon  v.  Tumman,  6  Man.  &  Q.  242,  Chief  Justice  Tindal, 
on  the  authority  of  several  old  cases,  considered  that  the  effect 
of  a  ratification  was  dependent  on  the  question  whether  the 
person  assuming  to  act  had  acted  for  another,  and  not  for  him- 
self. The  act,  it  would  seem,  cannot  be  ratified  unless  it  wa« 
done  in  the  name  of  the  person  ratifying.     EcUum  qitis  habere 


1857.]       Philadslfhia  etc.  R  R  Ck).  u  Gowklu  131 

non  potest,  quod  ^p&ius  nomine  nan  ed  gettam.  And  the  genend 
rale  ie  thus  expressed  in  the  Digest,  60:  8iqui$  raium  habuarU 
fuod  gegium  ed^  obdringihtr  mandaii  adione. 

If,  then,  the  principle  of  law  be  that  I  can  ratify  that  only 
which  is  done  in  my  name,  bat  when  I  have  ratified  whaterer  is 
done  in  my  name  I  am  bound  for  it,  as  bj  the  act  of  an  aathor- 
ised  agent,  it  is  apparent  that  my  silence,  in  Tiew  of  what  hai* 
been  done,  is  to  be  regarded  simply  as  OTidenoe  of  ratification, 
more  or  less  expressire,  according  to  tiie  circomstances  in  which 
it  occurs.  It  is  not  ratification  of  itself,  bat  only  evidence  of  it, 
to  go  to  the  jury  along  with  all  the  drcamstances  that  stand  in 
immediate  connection  with  it.  Among  these,  the  prior  relations 
of  the  parties  are  very  important.  If  the  pariy  to  be  charged 
had  been  accustomed  to  contract  through  the  agency  of  the  indi- 
vidual assuming  to  act  for  him,  or  had  intrusted  property  to  his 
keeping,  or  if  he  were  a  child  or  servant,  partner  or  factor,  the 
relation,  oonjunciiania  favor,  would  make  silence  strong  evidence 
of  assent. 

On  the  other  hand,  if  there  had  been  no  former  agency,  and 
no  peculiarity  whatever  in  the  prior  relations  of  the  parties, 
silence — a  refusal  to  respond  to  a  mere  impertinent  interfer- 
ence—would be  a  very  inconclusive,  but  not  an  absolutely  irrel- 
evant, circumstance.  The  man  who  will  not  speak  when  he 
sees  his  interests  affected  by  another  must  be  content  to  let  a 
jury  interpret  his  silence. 

It  is  a  dear  principle  of  equity  that  where  a  man  stands  by 
knowingly  and  suffers  another  person  to  do  acts  in  his  own 
name,  without  any  opposition  or  objection,  he  is  presumed  to 
have  given  authority  to  do  those  acts.  Semper,  qui  non  pro- 
hibei  pro  se  iniervenire,  mandare  credUur:  Story's  Agency,  sec. 
89. 

We  do  not  apply  the  full  strength  of  this  principle  when  we 
rule  that  the  plaintiff's  silence,  in  connection  with  the  circum- 
stances offered,  was  evidence  fit  for  the  consideration  of  a  juiy 
on  the  question  of  ratification.  If  mental  assent  may  be  inferred 
from  circumstances,  silence  may  indicate  it  as  well  as  words  or 
deeds.  To  say  that  silence  is  no  evidence  of  it  is  to  say  there 
can  be  no  imjdied  ratification  of  an  unauthorized  act— or  at  the 
least  to  tie  up  the  possibility  of  ratification  to  the  accident  of 
prior  relations.  Neither  reason  nor  authority  justifies  such  a 
ooodnsion.  A  man  who  sees  what  has  been  done  in  his  name 
and  for  his  benefit,  even  by  an  intermeddler,  has  the  same  power 
to  ratify  and  confirm  it  that  he  would  have  to  make  a  similar 
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contoraot  for  himself;  and  if  the  power  to  ratify  be  conceded  to 
him,  the  fact  of  ratification  must  be  provable  by  the  ordinary 
means. 

For  these  reasons,  the  distinction  on  which  the  argument  for 
the  defendant  in  error  rests  seems  to  us  to  be  too  narrow. 

The  prior  relations  of  the  parties  lend  great  importance  to  the 
fact  of  silence,  but  it  is  a  mistake  to  make  the  competency 
of  the  fact  dependent  on  those  relations.  I  am  aware  that 
Livermore  cites  with  approbation  (p.  60)  the  opinion  of  civil- 
law  writers,  that  where  a  volunteer  has  officiously  interfered  in 
the  affitirs  of  another  person,  and  made  a  contract  for  him  with- 
out any  color  of  authority,  such  other  person  is  not  bound  to 
answer  a  letter  from  the  intermeddler,  informing  him  of  the 
contract  made  in  his  name,  nor  is  his  silence  to  be  construed 
into  ratification.  But  it  is  to  be  remembered  that  such  writers 
are  not  laying  down  a  rule  of  evidence  to  govern  trials  by  juiy, 
but  are  declaring  rather  the  effect  upon  the  judicial  mind  of  the 
party's  silence.  It  is  one  thing  to  say  that  the  law  will  not 
imply  a  ratification  from  silence,  and  a  veiy  different  thing  to 
say  tliat  silence  is  a  circumstance  from  which,  with  others,  a 
jury  may  imply  it.  Because  evidence  does  not  raise  a  presump- 
tion so  violent  as  to  force  itself  upon  the  judge  as  a  conclu- 
sion of  law,  is  the  evidence  therefore  incompetent  to  go  to  a  jury 
as  ground  for  a  conclusion  of  fact  ?  No  writer  with  a  common- 
law  jury  before  his  eyes  has  ever  maintained  the  affirmative  of 
this  proposition.  If  it  could  be  established,  it  would  abolish 
that  institution  entirely,  and  refer  evexy  question  and  all  evi- 
dence to  the  judicial  conscience. 

But  it  is  time  now  to  remark  that  this  case  is  far  from  being 
that  of  a  mere  volunteer  or  intermeddler.  True  it  is  that  Mr. 
Fisher  had  not  any  proper  authority  to  make  the  new  subscrip- 
tion, but  Messrs.  Binney  and  Biddle,  the  friends  and  corre- 
spondents of  the  plaintiff,  had  consulted  him  in  reference  to  the 
plaintiff's  interests  in  this  railroad  company;  and  as  a  director 
of  the  company,  he  stood,  in  some  sort,  as  a  representative  and 
trustee  of  the  plaintiff,  who  was  in  a  foreign  countty ,  and  with- 
out any  authorized  agent  here.  The  proposition  that  ever^ 
stockholder  should  subscribe  new  stock  to  the  extent  of  ten  pet 
cent  was  designed,  and  as  the  event  proved  was  weU  designed, 
to  retrieve  the  fortunes  of  the  company,  but  it  was  necessary  to 
its  success  that  every  stockholder  should  come  into  the  arrang<*- 
ment.  The  emergency  was  pressing,  and  Mr.  Fisher,  mauif  esUy 
acting  in  perfect   good  faith,  made  the  subscription  for  the 
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phiniiff,  Trhich  lie  belieyed  the  plaintiir  would  not  hedtftte  to 
nuike  if  peraonally  present. 

When  the  plaintiff  was  folly  informed  that  a  eagaeiona  finan* 
der,  to  whom  hia  chosen  friends  and  correspondents  had  re* 
fcnred  his  interestB,  and  who  stood  in  the  fiduciazy  relation  of 
a  director,  had  pledged  him  for  a  new  subscription,  which  dr- 
ci  Distances  seemed  to  justify  and  demand,  I  say  not  that  he 
was  bound  by  it,  nor  even  that  he  was  bound  to  repudiate  it, 
bat  that  his  delay,  for  near  seven  years,  either  to  approve  or 
repudiate,  was  a  fact  fit  to  be  considered  by  a  jury  on  the  ques- 
tion of  ratification.  The  subscription  was  made  in  the  plaintiff 'a 
name,  and  accepted  by  the  company  as  his,  and  it  does  not 
appear  that  they  knew  Fisher  was  acting  without  authority. 
The  offer  was  to  show  that  it  was  highly  beneficial  to  the  plain- 
tiff. It  was  then  such  an  act  as  is  capable  in  law  of  being  rati- 
fied. The  plaintiff  might  make  it  his  own  by  adoption.  Did 
he  adopt  it?  He  did  if  he  ever  gave  it  mental  assent.  How 
could  the  company  show  assent,  by  anything  short  of  a  written 
agreement,  if  not  by  evidence  of  the  nature  of  that  in  the  bill 
of  exception  ?  The  medium  of  proof,  where  a  mental  purpose 
is  the  object  of  inquiry,  must  conform  to  the  mode  of  manifesta- 
tion. To  say  that  you  may  prove  assent,  but  may  not  give  the 
circomstanoee  in  evidence  from  which  it  is  to  be  implied,  is  to 
say  nothing. 

Strongly  persuasive  as  we  consider  the  offered  evidence,  we 
do  not  put  our  judgment  so  much  upon  the  strength  as  upon 
the  nature  of  it.  We  think  it  was  calculated  to  convince  a  juzy 
that  the  plaintiff  did  indeed  assent  to  and  approve  of  what  Mr. 
Fisher  had  done  in  his  behalf,  and  therefore  it  should  have  been 
received  and  submitted. 

If  they  should  find  from  it  the  assent  and  ratification  of  the 
plaintiff,  the  subscription  became,  as  between  him  and  the  com- 
pany, a  valid  contract,  and  on  his  failure  to  pay  the  installments, 
the  company  had  a  right  to  apply  thereto  the  accruing  dividends 
on  his  old  stock. 

When  he  pays  what  remains  unpaid  on  the  installments,  he 
will  be  entitled  to  his  certificates  of  stock. 

The  defense  under  the  statute  of  limitations  was  not  well 
taken.  It  may  be  weU  doubted  whether  under  our  acts  of  as- 
sembly any  incorporated  company  can  set  up  the  statute  of 
limitations  against  a  stockholder's  dividends.  It  certainly  can- 
not ba  dona  until  after  a  demand  and  refusal,  cr  notice  to  a 
•narefiolder  that  his  right  to  dividends  is  denied.    But  here,  so 
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tax  from  such  notioe  haying  been  given,  the  company  recognize 
the  plaintiff's  right  to  the  dividends,  and  daim  to  have  applied 
them  to  his  use.    The  statute  can  have  no  place  in  such  a  de- 
fense. 
The  judgment  is  revened,  and  a  ventre  de  novo  aivarded. 


Ebtoppkl  bt  Silbnos,  Misbbfrbssntation,  OB  CoNCBAUfBiiT:  See  nvf 
^  Afone,  63  Am.  Dec  606,  and  caaet  in  note  670;  BeoMpkmd  t.  McKem, 
ante,  p.  116. 

Batdioatiov  or  Uvauthobizbd  Acts  or  Agbbot,  what  oonstitate,  aid 
eflfeot  of  silenoe  m:  See  Flemnwng  v.  Marine  Ins.  Oo,,  83  Am.  Dec.  33,  aoiA 
OMes  in  note  86.  The  principal  case  is  cited  to  the  point  that  eilenoe  of  the 
party  affected  by  the  acts,  with  knowledge  of  what  has  been  done  for  him, 
amoonts  to  a  ratification  of  the  nnaathorised  acta,  in  Haggerty  t.  Judaif^  58 
Ind.  158;  Majuey  v.  Itmtranee  Co.,  8  Phila.  202;  London  S  8.  F.  Soc  r.  Ha- 
Oeniown  Bank^  86  Pa.  St.  603;  Hall  v.roimefi,  49  Id.  46i.- 

Whbbb  Cladc  is  not  Patablb  uhtil  Dbkahd,  the  itatate  of  Umita- 
tiona  does  not  commence  to  run  until  each  demand:  Okrard  Bamk  v.  Pt 
TomMp  Bank,  4  Phila.  106. 


WOODBING  t;.  FOBES  ToWNBHIP. 

[28  Pmuwiltajiu.  Buaas,  S6S.] 

Owhbb  or  Land  thbouoh  Which  Pdbuo  Boad  Buns  may  ont  a 

acron  the  road  for  the  porpoee  of  draining  his  land  or  la«iii«g  water  to 
his  miU,  because  the  land  is  his  own;  but  in  so  doing,  he  must  not  injurs 
the  public  easement,  and  to  preserve  it,  must  construct  bridges  over  such 
ditches  where  they  cross  the  road,  and  must  keep  the  same  in  repair. 
And  a  subsequent  owner  who  continues  such  ditches  is  bound  by  such 
duties,  and  liable  for  repair  of  such  bridges. 

Pboobbdinos  bt  Indiotmbnt,  and  roB  Statotobt  Pbnaiat  idb  Obstbuct- 
INO  Public  Boad,  are  designed  more  as  punishments  for  offenses  than  as 
remedies  for  the  injury,  and  will  not  preclude  the  public  from  repairing 
the  road  in  the  first  instance,  and  then  bringing  actions  to  recover  the 
cost  thereof  from  the  party  bound  to  make  repaixi 

Township  Making  Bbfaibs  to  Public  Boad  may  sue  the  owner  of  the 
adjoining  land  who  is  liable  therefor,  notwithstanding  the  work  waa 
done  on  the  credit  of  the  township,  and  was  not  actually  paid  for  at  the 
time  of  suit  brought. 

Wbmxe  Suit  was  Obioinallt  Bbouobt  bbtobe  JusnoB  or  Pbagb,  and 
on  appeal  the  parties  went  to  trial  without  objection,  on  a  dedantion 
for  "  money  had  and  received,"  all  objections  to  the  form  of  action  d 
jurisdiction  of  the  justice  are  considered  as  having  been  waived. 

Ihdebtitatdb  assumpsit  to  recoTer  the  cost  of  repairing  cer- 
tain bridges.  The  defendant  was  a  mill-owner.  -  His  predeces* 
Bors  in  interest  in  such  mill  had  dug  ditches  across  the  public 
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coad  adjoimng  the  mill  for  the  purpose  of  oonductiiig  WEter  to 
the  mill,  and  had  placed  bridges  oyer  such  ditches  and  kept 
ihem  in  repair.  The  defendant,  however,  failed  to  keep  the 
bridges  in  repair,  and  the  township,  being  bound  to  see  that 
the  roads  were  in  good  order,  therefore  repaired  such  bridges, 
and  now  brings  this  action  to  recover  the  cost  of  snch  repairs. 
The  farther  facts  appear  in  the  opinion. 

Oreen,  tar  the  plaintiff  in  error. 

J.  IL  Fcrter  and  IL  Chepp^  tcft  the  defendant  in  eocror. 

By  Ctonrt,  Lawis,  0.  J.  There  is  no  act  of  assembly  anthor- 
iang  the  court  of  common  pleas  of  Northampton  coonty  to  enter 
jadgment  ¥wn  cUmUnUe  veredUiOt  on  a  point  of  law  reserved  at 
the  triaL  But  as  the  judgment  is  to  be  reversed  for  error  in 
the  eolation  of  the  point  reserved,  it  is  not  necessary  to  decide 
the  question  whether  such  a  judgment  can  be  entered  without 
an  act  of  assembly  conferring  the  power. 

We  are  to  take  it  as  settled  by  the  verdict  that  the  two  public 
highways  were  in  existence  before  the  mill-races  were  dug  across 
them;  that  the  said  races  were  dug  for  the  benefit  of  the  mill, 
by  the  former  owner  of  it,  and  that  they  are  continued  by  the 
defendant  below  for  the  same  purpose.  We  are  also  to  assume 
that  the  bridges  have  heretofore  been  kept  in  repair  by  the  former 
owners  of  the  milL  From  these  facts,  an  agreement  to  keep 
them  in  repair  may  be  implied.  A  man  who  owns  soil  on 
which  the  public  have  a  highway  has  a  right  to  enjoy  his  prop- 
erty in  every  way  that  may  promote  his  interest  or  convenience, 
so  that  he  takes  care  not  to  injure  the  public  easement.  Sie 
utere  too  ui  alienum  non  lasdas,  is  the  maxim  which  applies  in 
such  cases.  He  may  cut  a  passage  across  the  road  for  the  pur- 
pose of  draining  his  land,  or  leading  water  to  his  mill,  because 
the  land  is  his  own,  and  he  may  use  it  for  all  legitimate  purposes. 
But  as  he  has  no  right  to  injure  the  public  easement,  heis  bound, 
in  order  to  preserve  that  right,  not  only  to  construct  bridges 
over  the  ditches  where  they  cross  the  highways,  but  also  to  keep 
them  in  repair.  The  duty  of  keeping  such  bridges  in  repair  is 
as  imperative  as  the  orighial  obligation  to  construct  them.  He 
could  not  be  permitted  to  cut  the  ditch  without  erecting  the 
bridge.  He  is  bound  to  keep  the  bridge  in  repair,  **  because  he 
erected  it  for  his  own  benefit."  Pur  ceo  que  U  ceo  eredpar  eon 
benefit  demeene:  Botobridge  and  Channel  Bridge  v.  Le  Prior  de 
Stratford,  Temp.  8  Edw.  11. ,  cited  in  Boilers  Abr.  863,  tit.  Bridges ; 
Perley  v.  Chandler,  6  Moss.  454  [4  Am.  Dec.  159];  Dygert  v. 
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Schenok,  28  Wend.  4M  [36  Am.  Dec.  576].  It  follows  from  these 
principles  that  a  sabaequent  owner  of  the  land,  who  continued  a 
watercourse  across  a  highway,  for  the  use  of  his  mill,  and  thus 
renders  a  continuance  of  the  bridge  necessary,  is  liable  for  the 
repairs  of  the  bridge.  There  was,  therefore,  error  in  giving 
judgment  for  the  defendant  on  the  point  reserved. 

The  act  of  the  sixth  of  April,  1802,  8  Smith's  Laws,  612,  im- 
posing a  penally  for  committing  a  nuisance  in  the  highway,  has 
never  been  construed  to  supersede  the  punishment  by  indict- 
ment at  common  law:  KeUy  v.  OommonweaUh,  11  Serg.  &  B.  345. 
The  act  of  thirteenth  of  June,  1886,  sec.  68,  expressly  preserves 
the  latter  remedy  in  addition  to  the  other.  But  those  proceed- 
ings are  designed  more  as  punishment  for  offenses  than  remedies 
for  the  injuries  caused  by  them.  They  do  not,  therefore,  preclude 
the  public  from  repairing  the  highway  in  the  first  place,  and  then 
bringing  an  action  to  recover  the  expenses  of  such  repairs  against 
the  party  who  is  liable  for  them.  It  is  the  duty  of  supervisors  to 
keep  the  roads  and  township  bridges  in  repair.  The  public  in- 
terest requires  that  this  duty  be  promptly  performed.  The  peo- 
ple are  not  to  be  obstructed  in  their  right  of  passage  until  the 
termination  of  litigation  with  a  wrong-doer.  The  obligation  to 
keep  the  roads  and  bridges  in  repair  gives  the  township  a  right 
of  action  against  all  persons  whose  neglect  of  duty  has  rendered 
the  services  of  its  supervisors  in  this  respect  necessary:  FoitS' 
viUe  Borough  v.  Norwegian  Toumshyj,  14  Pa.  St.  643.  It  is  not 
necessary  that  the  township  should  prove  that  the  expense  of 
the  repairs  was  paid  before  suit  brought.  It  is  sufficient  that 
the  work  has  been  done  on  the  credit  of  the  township.  The 
defendant  has  nothing  to  do  with  the  question  whether  the  town- 
ship has  been  able  to  pay  its  debts  or  not.  A  stranger,  who  is 
tmder  no  obligation  to  repair  the  bridges,  could  not  recover 
from  the  defendant  for  expenses  voluntarily  incurred.  The 
creditors  of  the  township,  for  work  done  at  the  request  of  the 
supervisors,  are  strangers  and  voluuteers,  so  far  as  regards  the 
defendant  below.  They  could  maintain  no  action  against  him 
for  these  services.  He  may  therefore  feel  perfectly  safe  in  pay- 
ing the  just  demand  of  the  township. 

But  it  is  supposed  by  the  defendant  in  error  that  the  form  of 
the  action,  and  the  want  of  jurisdiction  in  the  justice,  present 
objections  to  the  plaintiff's  recovery.  It  must  be  remembered 
that  when  the  cause  came  into  the  common  pleas,  by  apx>eal, 
the  parties  went  to  trial  without  objection,  on  a  declaration  for 
"money  had  and  received,"  without  any  regard  to  the  true 
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uature  of  the  action.  Such  a  proceeding  is  a  waiTer  of  all 
objectionB,  either  to  the  form  of  the  action  or  to  the  jurisdiction 
of  the  justice.  It  is  in  the  nature  of  an  amicable  action,  with 
an  agreement  to  waiTe  all  such  questions,  and  to  try  the  case  on 
its  merits. 

We  peroeive  no  reason  why  the  plaintiff  in  error  should  not 
have  judgment  upon  the  yexdict.  But  as  the  defendant  below 
may  have  grounds  for  a  writ  of  error,  we  do  not  enter  the  final 
judgment  against  him  here;  but  rererse  the  judgment  for  the 
defendant  below,  and  remit  the  record  for  UxrOiet  proceedings 
according  to  law. 

Judgment  rereirsed  and  procedendo  awarded. 


OwNsR  ov  Lavd  Anjonmio  Hiorwat  mat  Cut  Ditob  Acaoes  Boaa, 
bat  if  ha  do  so^  he  mmt^  by  bridging  or  otherwin,  make  the  highway  wA 
for  tiaTel,  as  before:  Difgert  ▼.  Sehmck,  85  Am.  Deo.  575;  PheBuksMe  ▼. 
PkoBmx  Iroh  Co,,  45  Pa.  St.  137,  eiting  the  principal  oeae. 

QBJJBCnOKS  TO  FOBM  OF  ACZIOH  ABI  WaITKD  BT  QoDTO  TO  TsiAL  With- 

est  railing  them:  Stamar  v«  Nan^  3  Grant  Cai.  241,  citing  the  prindpal 
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[98  FBnnn.TAax4  Buam,  il9.] 

PraoiusB  VT  Tehaiit  ih  Commoh  or  OuTsraimnro  Tirui  imme  to  benefit 
d  all  bis  oo-tenaata. 

TmaiiT  XH  Commoh  oamhot  Aoqvibx  iHDxrasnxar  Tnui  ▲oanrsr  ma 
Co-TBiiAHT8»  where  the  land  held  in  Joint  tmamcj  is  eold  at  a  treaBnrer'B 
Mle  for  non-payment  of  tazee,  by  taking  an  aMignment  of  the  pnirh>eer*i 
deed  before  the  time  for  redemption  has  ez|ared. 

tKon  IS  iroT  Cbsatbd  nr  Fator  or  Son  or  Ynmn  or  Lahd  by  a  mere 
deektfation  of  the  Tendee,  at  the  time  of  making  the  porohaee,  that  '*  he 
waa  going  to  boy  the  buid  for  hie  eon,"  if  there  ii  no  farther  proof  of 
any  agreement  to  do  eo,  nor  any  evidence  that  the  eon  famished  the 
money  to  pay  for  itb 

BaOTAii  m  DxBD  or  Patxxnt  or  PuaoBAsa  Movar  it  no  evidence  of  the 
fact  of  its  payment  ai  against  third  persons. 

Pastt  GLAmnro  as  Bona  Fms  PuaosAsaa  loa  Valuabui  CoNsmaaA- 
Tioii  Pass  withont  notioe  of  a  trost^  most  affinnadTely  pcove  the  pay- 
ment of  the  oonsidstation  hy  other  evidence  than  the  laoslpt  apon  the 


EjzoiiBBT.    The  faoti  aie  stated  in  the  cpinioiu 
HcffiuB,  for  the  plaintiff  in  error. 
Blatr.  for  the  defendant  in  error. 
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By  Court,  Lewis,  0.  J.  On  the  seventh  of  October,  1841, 
James  Boss  and  Peter  Collins,  being  then  the  owners  of  the  land 
in  controversy,  entered  into  a  written  contract  to  convey  it  to 
Barnabas  Farrel,  in  consideration  of  the  sum  of  three  hundred 
and  seventy-five  dollars.  The  sum  of  one  hundred  and  sixty- 
eight  dollars  was  paid  by  Barnabas  Farrel  at  the  execution  of  the 
article.  The  residue  was  to  be  paid  in  installments,  the  last  of 
which  became  due  on  the  first  of  May,  1843.  Barnabas  Farrel 
died  on  the  twenty-fourth  of  October,  1841,  leaving  three  chil- 
dren, Thomas,  Catharine,  and  Elizabeth.  This  ejectment  was 
brought  to  recover  the  share  which  descended  to  Catharine  as 
the  heir  of  her  father. 

The  defense  is  founded  on  a  conveyance  of  the  seventh  of 
February,  1844,  by  James  Boss  and  Peter  Collins  to  Thomas 
Farrel,  on  his  securing  the  unpaid  portion  of  the  purchase 
money  due  on  the  contract;  a  treasurer's  deed  of  the  twenty- 
second  of  August,  1846,  to  John  Armitage,  for  taxes  assessed 
for  the  years  1844  and  1845;  an  assignment  of  the  last-men- 
tioned deed  by  Armitage  to  Thomas  Farrel  on  the  ninth  of  De- 
cember, 1846;  and  a  conveyance  from  Thomas  Farrel  to  Gilbert 
L.  Lloyd  on  the  first  of  July,  1854.  Peter  Collins  testifies  that 
when  Barnabas  Farrel  was  looking  at  the  land,  before  the  con- 
tract was  made,  he  said  he  was  ''going  to  buy  it  for  his  son," 
and  adds  that  that  was  the  reason  why  he  and  Boss  **  made  the 
deed  to  Thomas  Farrel "  several  years  after  the  death  of  Barna- 
bas Farrel.  This  evidence  is  in  conflict  with  that  of  James 
Boss;  but,  taking  it  for  truth,  it  is  entirely  insufficient  to  create 
a  trust  in  favor  of  Thomas  Farrel.  There  was  no  evidence  that 
the  hand-money  paid  at  the  execution  of  the  contract  be- 
longed to  Thomas  Farrel.  On  the  contrary,  the  evidence  is 
that  Barnabas  at  that  time  declared  that  he ''  had  money  enough 
to  pay  for  it;"  that  he  had  ''  money  from  Spang's  works."  He 
took  the  contract  in  his  own  name.  The  mere  declaration  of  a 
vendee  that  he  intends  to  buy  for  another,  without  evidence  of 
any  previous  agreement  to  do  so,  or  of  any  advance  of  money 
for  the  purpose,  raises  no  trust  which  can  be  supported  in 
equity:  Robertson  v.  Bobertson,  9  Watts,  32;  Sidle  v.  WcUen,  6 
Id.  391;  Bear  v.  Whisler,  7  Id.  147. 

Thomas  Farrel,  on  the  death  of  his  father,  became  a  tenant 
in  common  with  his  two  sisters.  Independently  of  his  duty  as 
a  brother,  his  obligations  to  his  sisters,  as  a  tenant  in  common 
with  them,  required  that  any  title  which  he  might  obtain  to  Ihe 
premises  should  inure  to  the  benefit  of  all.     This  principle  of 
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law  giT68  to  an  the  liein  of  Bomabas  Faml  the  benefit  of  the 
two  deeds  aoqniied  hj  one  of  them  for  the  premises  held  in 
eommon:  Van  Hotm  y.  FondU^  5  Johns.  Ch.  408;  Smiley  y. 
Dixon,  1  Pa.  439;  Weaver  v.  Wible,  25  Pa.  St  272  [64  Am. 
Dec.  696].  Those  deeds  can  only  be  used  as  a  securi^  to  en- 
force contribution  for  the  money  paid  for  them. 

Bnt  it  is  alleged  that  Gilbert  L.  Lloyd  is  ^  purchaser  for  a 
ndnable  consideration  paid,  withont  notice  of  the  rights  of  the 
plaintifEa  below.    He  gave  no  eridence  whaterer  of  the  payment 
of  the  purchase  money,  except  the  receipt  on  the  deed  from 
Thomas  Parrel  of  the  first  of  July,  1854.    That  receipt  is  un- 
doabtedly  eyidenoe  of  payment  against  Thomas  Parrel  himself, 
and  all  who  subsequently  deriTe  titie  from  him.    It  is  also  evi- 
dence to  pass  the  right  of  Thomas  Parrel,  whateyer  it  was,  at 
the  time.    But  it  is  no  eridence  whatever  of  the  fact  of  pay- 
ment against  a  stranger,  or  even  against  one  who  derived  title 
from  Thomas  Parrel  previously  to  the  date  of  the  conveyance  to 
Lloyd.    Against  them  it  is  nothing  but  hearsay.    It  is  a  mere 
tg  parte  declaration  not  under  oath,  taken  vrithout  any  oppor- 
tmiiigr  to  cross-examine.    It  has  been  long  settled  that  such 
declarations  are  not  evidence  against  strangers.    It  is  upon  this 
principle  that  an  indorsement  by  the  payee  of  negotiable  paper, 
altiiough  sufficient  evidence  to  pass  his  right  and  to  enable  the 
holder  to  maintain  an  action  in  his  own  name,  is  entirely  insuf- 
ficient to  show  that  he  paid  a  valuable  consideration  for  it,  so  as 
to  exclude  a  defense  which  would  be  otherwise  available:  Holme 
V.  Karsper,  5  Binn.  471;  BeUzho&ver  v.  BlackfUock,  8  Watts,  20 
{27  Am.  Dec.  880].    It  is  upon  this  principle  that  the  receipt  in  a 
deed  is  not  evidence  of  payment  of  the  purchase  money  against 
creditors  who  attack  it  by  evidence  tending  to  show  that  it  was 
made  to  defraud  them :  Clark  v.  Depew,  25  Pa.  St.  515.    It  is  upon 
this  principle  that  it  has  been  constantly  held  that  the  declara- 
tions of  a  grantor,  after  he  has  parted  with  his  interest,  are 
not  evidence  against  his  grantee:  Packer  v.  Oonaalea,  1  Serg.  ic 
B.  526;  PaUon  v.  Ooldsborough,  9  Id.  47;  Babb  v.  Clemaon,  12 
Id.  828;  Hoffman  v.  Xee,  3  Watts,  852;  McCuUoch  v.  Cowher,  5 
Watts  &  B.  427;  Gregory  v.  Griffin^  1  Pa.  St.  208.    It  is  on  this 
principle  that  it  has  been  repeatedly  held  that  receipts  of  third 
persons  are  not  evidence  of  payment  of  money,  unless  those 
persons  are  either  officers  of  the  law  or  agents  of  the  parly 
against  whom  they  are  offered:  CiUlmeh  v.  OHhert,  4  Serg.  &  B. 
S65;  Morion  v.  Morion,  13  Id.  108.     On  the  same  principle,  it 
Vrv  heen  a  hundred  times  decided  that  recitals  in  deeds  are  not 
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evidence  of  the  facts  ledted  agamst  Btrangers  or  persons  who- 
derive  title  from  the  grantors  before  the  execution  of  the  deeds- 
containing  such  recitals:  Penrose  t.  OriffUh,  4  Binn.  231;  Oar- 
wood  Y.  Dennis,  Id.  827;  Dean  t.  Connelly,  6  Pa.  SL  239;  Fcfn^ 
tea  y.  Spencer,  Id.  254;  SiliMeUT.  Michael,  3  Watts  &  S.  332.  It  is^ 
on  this  principle  that  the  rule  in  chancery  practice  requires  that 
the  plea  of  *'  purchaser  for  a  valuable  consideration  '*  should  dis- 
tinctly aver  that  the  consideration  money  was  bona  fide  and 
truly  paid,  independently  of  the  recital  in  the  purchase  deed:  2 
Daniell's  Ch.  Pr.  201.  Although  the  courts  in  this  country  may 
not  adopt  all  the  rules  of  practice  in  the  English  chancery,  they^ 
are  governed  by  the  same  equity  principles,  and  enforce  them  in 
some  form.  Chancellor  Desaussure,  in  speaking  of  this  plea,  has- 
very  properly  held  that  its  substance  must  be  regarded  in  ad- 
ministering equity;  and  that  it  must  be  averred  that  the  pur- 
chase money  was  **  bona  fide,  truly,  and  actually  paid:"  Snd' 
grove  v.  Snelgrove,  4  Desau.  Eq.  286.  No  new  principle  was* 
announced  when  it  was  held  that  the  receipt  in  the  deed  of 
purchase  is  not  evidence  to  support  this  material  averment 
against  any  persons  except  parties  to  the  deed,  or  persons  who 
subsequently  derive  title  from  the  grantor.  This  application  of 
a  very  familiar  rule  of  evidence  was  fully  sanctioned  in  Union 
Canal  Company  v.  Toung,  1  Whart.  432  [30  Am.  Dec.  212]; 
nogere  v.  EaU,  4  Watts,  862;  BoUan  v.  Johns,  5  Pa.  St  151  [47 
Am.  Dec.  404];  and  Henry  v.  Batman,  25  Id.  360.  A  receipt 
for  the  purchase  money  at  the  foot  of  the  deed  has  been  held  to- 
be  "  evidence  of  the  lowest  order,"  even  against  the  party  sign* 
ing  it,  because  it  was  "  every  day's  practice  to  have  such  a- 
receipt "  on  the  deed,  **  when  perhaps  nine  times  in  ten  there  was 
not  a  shilling  paid : "  EamiUon  v.  McOuire,  3  Serg.  &  B.  856.  If 
such  evidence  were  received  against  strangers  for  the  purpose  of 
extinguishing  their  equitable  rights,  the  salutary  rules  estab- 
lished for  ages  would  be  subverted;  hearsay  evidence  would  be- 
Bubstitnted  for  testimony  under  the  sanction  of  an  oath,  and  aU 
the  advantages  of  a  cross-examination  would  be  swept  away. 
Under  such  a  system,  no  equitable  tiUe  could  be  protected.  But 
it  is  urged  that  there  is  a  presumption  that  the  grantor  and 
grantee  have  acted  with  integrity.  This  may  be  so;  but  that  is 
no  reason  why  their  declarations  should  be  given  in  evidence* 
against  persons  who  have  no  connection  with  them.  If  they 
are  acquainted  with  material  facts,  they  are  as  much  bound  to 
deliver  their  testimony  under  oath  as  other  persons,  if  competent 
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iritneaaeB.  If  interested,  neither  their  declarations  ncr  their 
testimony  can  be  reoeived  in  their  own  favor. 

But  the  rejection  of  a  receipt  signed  bj  a  stranger  implies  no 
impatation  of  dishonesty  in  the  party  signing  it.  It  is  always 
-signed  whenever  a  conveyance  is  made,  and  proves  nothing  fur- 
ther, even  against  the  grantor,  than  that  he  has  either  received 
the  purchase  money  or  has  taken  security  for  it.  Taking  secu- 
rity for  it  is  no  payment  which  would  defeat  a  prior  title.  Bona 
fide  payment  is  an  affirmative  fact  peculiarly  within  the  knowl- 
edge of  the  party  making  such  payment  or  claiming  advantage 
from  it.  It  is  therefore  easy  for  him  to  prove  it  While,  on 
the  other  hand,  the  opposite  party,  who  is  a  stranger  to  the 
transaction,  might  have  insuperable  difficulties  in  proving  a 
negative.  It  is  against  all  the  reason  and  life  of  the  law  that 
such  a  burden  should  be  imposed  upon  him. 

It  follows  from  this  view  of  the  case  that  Gilbert  L.  Lloyd 
stands  in  no  better  condition  than  Thomas  Farxel,  and  that  the 
court  was  correct  in  giving  a  positive  direction  in  favor  of  the 
plaintiffs  below.    This  disposes  of  the  whole  case. 

Judgment  affirmed. 

PuBCHAflB  BT  OR  OomnBrAXOB  TO  On  ov  SivsBAL  Oo-niTAim  or  0UT> 
wiAWDtSQ  Trlk  inures  to  benefit  of  all  the  tenante  In  oommon:  Weaver  v. 
IFiUe,  64  Am.  Dea  096,  and  note  608;  TisdaU  v.  Ttadak^  Id.  775,  and  note 
784;  MandeoiOe  v.  Sohnum,  80  CU.  183;  Nodr.  WhUe,  87  F^  St.  625;  the 
two  laat  4^ting  the  principal  case;  and  tiie  rale  will  apply  to  a  poxehaae  by 
the  tenant  at  tax  sale:  Bender  v.  Stewart^  75  Ind.  01. 

Trust  d  hot  Crratrd  bt  Mcbr  DiOLARATioir  ov  VmrDSR  at  the  tale 
that  he  porohaaed  for  another  withoat  farther  proof:  WUktrd  r.  WiUard,  56 
Pa.  St.  125,  citing  the  prindpal  caae.  The  principal  oaae  ia  also  cited  on  this 
point  in  Farrdl  v.  l^cyd,  60  Id.  246,  which  was  a  case  arising  oat  of  the  same 
•abject-matter. 

RicrEAL  nr  ThOD  ov  Patmiiit  ow  Puboiiasb  Monkt,  Bwiot  or:  See 
Hammtmd  v.  Woodmtm^  66  Am.  Dee.  210;  Wood  v.  Ohapm^  67  Id.  62,  and 
cases  in  note  74,  75;  the  recital  is  condosive  as  against  the  grantor  and  any 
daiming  ander  liim,  bat  not  against  strangers:  Penmylvania  8aU  MJg.  Co. 
▼.  Ked^  54  Rl  St.  18,  citing  the  principal  case. 

Pabtt  CLAmnia  as  Boha  Fidb  Purohasbr  without  Notior,  and  for 
a  valaable  consideration,  mast  affirmatively  prove  the  payment  of  the  con- 
sideration by  other  evidence  than  the  receipt  npon  the  deed:  Whdan  v.  Me» 
Crear^^  64  Ala.  828;  Monei  v.  Swi/t,  15  Kev.  224;  Be^l/UUL  S  B.M.Co.  v. 
Dyaark  62  Fa.  St.  66,  all  citing  the  principal 
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JhaamrufAJKU,  Statb,  iiO.] 

Thb  Fact  that  Draft  Drawn  bt  Firm  is  Patablb  to  Order  of  One 
Partner,  and  by  him  indorsed,  is  not  evidence  that  it  was  not  drawn  hy 
the  firm  in  the  nsnal  coarse  of  business. 

Presumption  is  that  Drawing  or  Draft  or  Bill  in  name  of  firm  by 
one  partner,  and  offering  the  same  for  diKwont,  is  a  partnership  transac- 
tion, even  though  the  draft  or  bill  was  made  payable  to  the  order  of  one 
of  the  members  of  the  firm. 

Presumption  that  Drawing  of  Draft  in  Firm  Name  and  discounting 
It  was  a  partnership  transaction  is  not  affected  beoaase  the  paper  was 
discounted  at  the  request  of  the  partner  who  drew  it  in  the  name  of  the 
firm,  and  whose  name  was  inserted  as  payee^  and  who  indorsed  it  and 
drew  the  proceeds. 

Actual  Knowledge  that  Negotiable  Paper  was  Given  wiraour  Con* 
SENT  of  certain  partners  is  a  good  defense  to  the  non-oonsenting  partners^ 

Note  of  Firm  Given  for  Private  Debt  of  One  Partner  is  Good 
against  the  firm  in  the  hands  of  a  Uma  fidt  holder;  the  right  of  the  indi- 
vidual partner's  creditor  depending,  however,  on  the  consent  of  all  the 
partners. 

In  Action  against  Firm  on  Nbgotiablb  Paper  Drawn  and  Diboountir 
bt  Partner  in  Name  of  Firm  it  is  not  error  to  reject  evidence  show- 
ing that  the  partner  having  the  paper  disoounted  appropriated  the  pft>> 
coeds  to  his  own  use. 

In  Action  against  Partnership,  Evidbnoi  havino  No  Tinbknot  to 
Disprove  Existence  of  Partnership,  as  that  the  partners  held  the 
real  estate  used  in  their  partnership  transactions  as  tenants  in  common, 
or  that  the  counsel  of  one  of  the  partners  advised  him  not  to  enter  into 
the  partnership,  or  that  the  partner  having  the  paper  diseoonted  did  not 
pay  over  to  the  other  partner  his  proportion  of  the  profits  of  the  oon- 
cem,  is  not  admissible  for  that  purpose. 

Debt  against  partners  on  a  bill  of  exchange.  The  facta  are 
stated  in  the  opinion. 

EXxne^  for  the  plaintiff  in  error. 

Farhe  and  Eaeelhursi,  for  the  defendant  in  error. 

By  Oourt,  Enoz,  J.  Peter  Haldeman  and  Edward  B.  Grubb 
were  partners  in  manufacturing  iron  at  the  Henry  Olay  furnace 
in  Lancaster  county,  from  June,  1858,  to  November,  1854.  On 
the  twenty-first  of  October,  1854,  Peter  Haldeman,  in  his  own 
name  and  that  of  his  partner,  E.  B.  Grubb,  made  a  draft  for  six 
thousand  dollars  at  sixty  days,  directed  to  Haldeman  Brothers, 
Philadelphia,  payable  to  the  order  of  Peter  Haldeman,  and  by 
him  indorsed.  The  draft  was  discounted  by  the  Bank  of  Mid- 
dletown, and  the  proceeds  paid  to  Peter  Haldeman.  It  was  pro- 
wasted  for  non-payment,  and  this  suit  was  brought  by  the  bank 
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againBt  Haldeman  &  Ghnbb  to  xeeoTer  the  amount  due  and 
unpaid  npon  the  diaft. 

Edward  B.  Qnibb  defends,  upon  theground  that  the  draft, 
although  in  the  name  of  Peter  Haldeman  and  himself,  was  reallj 
made  by  Haldeman  for  his  own  use,  and  that  the  proceeds  were 
not  used  in  the  business  of  Haldeman  &  Grubb,  but  were  ap- 
propriated by  Haldeman  to  his  indiyidual  purposes.  The  case 
depends  upon  the  question  whether  the  bank  was  bound  to  in- 
quire as  to  the  authority  of  Haldeman  to  draw  the  draft  in  the 
firm  names.  It  is  not  pretended  that  the  bank  had  actual  no- 
tice that  the  discount  was  for  Haldeman's  separate  use;  but  it  is 
alleged  that  the  form  of  the  draft  was  sufficient  to  put  the 
bank  upon  inquiry.  The  draft  was  made  payable  to  Peter  Hal- 
deman's order.  Was  this  an  indication  that  it  was  not  drawn 
by  the  firm  in  the  usual  course  of  its  business?  Certainly  it  was 
not;  for  although  it  may  not  be  the  ordinary  form  in  which  bills 
are  drawn,  it  is  by  no  means  an  unusual  transaction,  when  the 
object  of  drawing  a  draft  is  to  raise  money  for  a  firm  that  it 
should  be  made  payable  to  the  order,  and  indorsed  by  one  of 
the  members  of  the  firm.  The  hiw  merchant,  founded  as  it  is 
upon  the  usage  and  custom  of  merchants,  should  conform  to  the 
bosiness  habits  of  the  people  where  it  is  to  be  applied,  rather 
than  compel  the  business  conmiuniiy  to  follow  arbitnoy  rules 
not  in  conformity  with  the  common  understanding  of  business 
men.  Where  a  draft  or  bill,  drawn  in  the  name  of  a  firm  by  one 
of  the  partners,  is  offered  for  discount,  the  presumption  is  that 
drawing  ^the  draft  was  a  partnership  transaction,  even  although 
it  was  made  payable  to  the  order  of  one  of  the  members  of  the 
firm.  Actual  knowledge  that  a  bill  or  note,  purporting  to  be 
drawn  or  made  by  a  firm,  was  given  without  the  consent  of  some 
of  the  partners,  is  a  good  defense  as  to  the  non-consenting  part- 
ners; but  the  presumption  that  the  paper  is  what  it  purports  to 
be  cannot  be  overthrown  upon  a  mere  matter  of  form  in  insert- 
iiig  the  name  of  one  of  the  members  of  a  partnership  as  payee. 
Where  a  firm  note  is  given  for  an  individual  debt,  the  person  to 
whom  the  debt  was  due  is  affected  with  notice  that  the  note  was 
not  given  in  a  partnership  transaction,  and  therefore  his  right 
to  recover  from  the  firm  will  depend  upon  the  assent  of  the  part- 
ner or  partners,  other  than  the  original  debtor.  But  such  a 
note  would  clearly  be  good  against  the  firm  in  the  hands  of  a 
bt/iiajide  holder. 

It  is  unnecessary  to  review  the  authorities  cited  by  the  plain- 
iiira  in  error.    It  is  sufficient  to  say  that  none  of  them  sustain 
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the  position  that  the  form  of  the  draft  was  notice  to  the  bank 
that  it  was  not  drawn  for  partnership  purj>08e8.  The  free  cir- 
eolation  of  mercantile  paper  is  essentially  necessary  to  the  qroo- 
perity  of  the  business  public,  and  all  defense  made  against  it 
which  is  not  clearly  founded  upon  principles  of  substantial  jus- 
tice should  be  disregarded.  If  the  paper  is  fraudulently  put 
into  circulation,  let  him  who  has  actual  knowledge  of  the  fraud, 
or  who  has  been  grossly  negligent  in  obtaining  such  knowledge, 
be  affected  by  the  fraud;  but  if  notice  is  to  be  implied  from  the 
name  of  the  payee  in  the  bill  or  note,  other  implications  of 
equal  or  greater  weight  will  be  made  from  other  causes;  and  the 
end  would  be  that  no  one  would  dare  take  a  note  or  bill  without 
first  taking  the  advice  of  counsel  learned  in  the  law  merchant. 
In  the  case  at  bar,  when  the  draft  was  offered  to  the  bank  for 
discount,  it  was  accompanied  by  a  letter  from  Peter  Haldeman, 
in  which  he  expressly  stated  that  the  money  was  wanted  for  the 
Henry  Clay  furnace,  in  which  he  and  Grubb  were  jointly  inter 
ested.  Instead  of  having  notice  that  this  was  not  a  partnership 
transaction,  in  addition  to  the  presumption  arising  from  the 
names  of  the  drawers,  the  bank  was  expressly  told  that  the 
money  was  wanted  to  pay  partnership  debts.  We  do  not  think 
that  ihe  letter  referred  to  was  necessazy  to  the  plaintiff's  case, 
but  it  certainly  did  not  weaken  it.  That  the  draft  was  dis- 
counted upon  tixe  request  of  Haldeman,  and  the  proceeds  paid 
to  him,  is  entirely  immaterial,  for  which  we  have  the  authority 
of  Lord  Eldon  in  Ex  parte  BanbonuSy  8  Yes.  642,  and  Chief  Jus- 
tice Gibson  in  Tanner  v.  J9a22,  1  Pa.  SL  417.  It  is  difScult  to 
distinguish  this  case  in  principle  from  that  of  IhtMen  v.  Neg- 
ley,  25  Id.  297.  There  the  note  in  suit  was  made  by  Negley  & 
Mohan,  in  the  handwriting  of  James  S.  Negley,  payable  to  the 
order  of  James  S.  Negley,  and  indorsed  by  James  S.  Negley, 
and  by  Negley,  Mohan,  &  Co.;  which  indorsements  were  in  the 
handwriting  of  James  S.  N^ley,  who  was  a  member  of  the  firm 
of  Negley  &  Mohan  as  well  as  that  of  Negley,  Mohan,  &  Co. 
The  suit  was  against  Negley,  Mohan,  fc  Co.,  and  it  was  the 
unanimous  opinion  of  this  court  that  there  was  nothing  suspi- 
cious upon  the  face  of  the  note,  and  that  a  bona  fide  holder  was 
entitled  to  recover  against  Negley,  Mohan,  &  Co.  It  is  to  be 
observed  that  the  note  of  Negley  &  Mohan  was  made  payable  to 
the  order  of  James  S.  Negley,  and  by  him  indorsed;  now  if  this 
was  sufiScient  to  have  put  the  purchasers  upon  inquiry  in  favor 
of  Negley  &  Mohan,  it  would  surely  have  had  the  same  effect 
in  behalf  of  Negley,  Mohan,  &  Co. ,  for  James  S.  Negley  had  the 
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mm»  aotharity  to  sign  the  namas  of  the  oae  ftim  as  maksn  as 
he  had  to  indorse  ihe  note  in  the  name  of  the  other  firm.  Had 
the  soii  been  against  the  firm  of  Negley  &  Mohan,  that  ease  and 
the  one  in  hand  would  have  bean  identical  in  fact  as  thej  now 
era  in  prinelple. 

From  what  has  been  said,  it  follows  that  there  was  no  eiror  in 
rejecting  evidence  that  Haldeman  had  appropriated  the  money 
to  his  own  nse.and  that  the  statements  made  in  his  letter  to  the 
cashier  of  the  bank  were  not  tme.  It  likewise  follows  that  the 
instmctians  given  by  the  coort  of  common  pleas  to  the  jaiy 
were  coizect.  Neither  was  there  enor  committed  in  rejeoting 
the  oflbr  to  prove  by  Mr.  Penrose  that  the  purchase  of  the  real 
estate  was  made  by  Haldeman  &  Ghnbb  as  tenants  in  com- 
mon, and  not  as  partners;  and  that  he  adviwd  Ombb  not  to 
enter  into  a  partnership  with  Haldeman,  and  that  Haldeman 
did  not  pay  over  to  Ghrabb  the  one  half  of  the  profits.  This 
offered  evidence  did  not  tend  to  disprove  the  partnendiip,  and 
was  therefore  properly  rejected. 

Judgment  afBrmed.  

PABssxa's  Fowxa  to  Bnn>  Fibm  bt  NsoonASUi  IssraoMSBnp  diawa 
bj  him  In  firm  name:  See  Cfreder  v.  Kirker,  51  Aol  Deo.  724;  HamOtam  v. 
AassMre,  64  Id.  500.  Ooatnwti  made  In  the  firm  neme  will  be  pieeamed  to 
betethe films  Jib«g  v.  Oiyifi,  M  Fk.  St.  S40^  oitiag  the frfaeipsl erne. 
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[M  PanRLTASu  Soun,  4ir.) 

IsBoma  ov  Non  bbiobs  Hsootiatiov  nmsaof  ar  Fatis  k  lisUe  to 
Ibe  payee  if  it  esn  be  proved  that  the  object  of  the  ladoneBMBt  wis 
to  give  the  maker  of  the  note  eredit  with  the  payee;  aad  on  ptoof  of 
•ooh  fMct,  the  indocaer  would  be  UaUe  In  a  aimUar  manner  to  the  in- 
doTMO  of  the  payee,  and  either  may  write  over  each  indoieer'a  iigiiatiire, 
an  agreement  coneiponding  witb  aaoh  faoti. 

Is  Abbbncb  or  BxTBoraio  Paoor  to  Chabox  laaaeiTLAa  IvDOsssa,  bit 
liability  la  meaaored  by  bia  indonemeat  idlelyt  aad  he  la  not  liable  to 
the  payee  at  all,  and  only  Uahle  to  aobeeqnent  Indoffeeea  by  the  payee 
amsmins  the  poaition  of  fknt  Indoner,  and  negotiating  the  note  on  the 
credit  of  all  the  partiae  to  it. 

Afla[iOH  on  promissoiy  note.    The  facts  are  slatsd  in  the  opin- 
ion. 

McKenty^  for  the  plaintjif  in  error. 

BtmkB  and  Van  Beed,  for  the  defendant  in  enor* 

Am.  Om.  Vou  LXX— le 
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Bj  Court,  WooDWAEDy  J.  The  plaintiff  sues  as  indorsee  of  a 
note  negotiable  on  its  face;  but  the  defendant  whom  he  sues^ 
not  an  original  party  to  the  note,  appears  to  haye  indorsed  it 
before  the  payee  indorsed  it  to  the  plaintiff.  Such  an  indorse- 
ment is  out  of  the  usual  course  of  business,  and  makes  the 
paper  what  was  called  in  Leech  v.  HiU,  4  Watts,  449,  "  an  anom- 
alous instrument.*' 

Undoubtedly  the  indorser  meant  to  pledge  his  responsibility 
for  the  payment  of  the  note — but  how? 

If  he  meant  to  be  bound  to  the  payee,  as  surety  or  guarantor 
for  the  maker,  the  plaintiff  was  bound  to  prove  the  agreement, 
or  circumstances  from  which  it  might  be  fairly  inferred.  And 
to  prove  it  by  extrinsic  evidence — ^not  by  the  indorsement 
merely,  because  that,  being  out  of  the  usual  course,  cannot  im- 
port either  a  guaranty  or  suretyship. 

And  when  a  party  has  evidence  to  define  and  explain  such  an 
indorsement,  he  may  recover  upon  it  as  on  any  other  cause  of 
action  which  rests  in  parol. 

But  in  this  case  there  was  no  evidence  ezplanatoxy  of  the  in- 
dorsement. The  question  therefore  is.  What  does  it,  of  itself, 
and  unaided  by  extrinsic  proof,  import?  Simply  that  the  de- 
fendant meant  to  stand  as  second  indorser  after  the  payee. 
This  is  the  doctrine  of  the  cases  as  examined  and  declared  in 
Taylor  v.  McCune,  11  Pa.  St.  4GG,  and  as  repeated  lately  in  this 
court  in  the  cases  of  SchoUenberger  v.  Nel^,  28  Id.  189,  and 
Fegenbuah  v.  Lang^  Id.  193.  In  Kyner  v.  Shower,  18  Id.  444, 
Chief  Justice  Qibson  referred  himself  with  approbation  to 
Taylor  v.  McCune,  supra;  but  in  stating  the  substance  of  that 
case,  not  then  reported,  he  erroneously  imputed  to  it  the  doc- 
trine that  where  there  is  no  evidence  to  explain  this  anonudous 
kind  of  indorsement,  the  indorser  '*  authorizes  the  payee  to 
write  over  his  name  any  form  of  engagement  he  may  see 
proper." 

It  was  this  observation  that  manifestly  misled  the  learned 
judge  below  into  deciding  that,  there  being  no  evidence  to  ex- 
plain Barto's  indorsement,  he  was  bound  to  meet  any  form  of 
engagement  the  payee  might  see  fit  to  write  over  his  name. 

An  examination  of  Taylor  v.  McCune,  isuprat  will  show  that 
no  such  proposition  was  affirmed,  but  that  the  ruling  was  to  ex- 
actly the  contraiy  effect,  though  the  syllabus  of  the  case  proves 
that  the  reporter  misapprehended  it,  not,  indeed,  in  the  same 
manner  as  Judge  Gibson,  but  quite  as  essentially. 

It  was  a  suit  by  McCune  against  Taylor  on  an  indorsement 
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made  by  the  latter  of  a  promiasoiy  note  of  Alexander  Shuri  to 
McCune,  at  six  months.  On  the  trial,  evidence  was  given  to 
explain  the  purposes  of  the  indorsement,  and  the  judge  of  the 
district  court  of  Alleghanj  instructed  the  jury  that  if  thej  be- 
lieved the  informal  note  was  given  by  Short  and  Taylor  to 
secure  the  plaintiff  for  the  amount  due  to  him,  the  note  was  to 
be  construed  according  to  the  tmderstanding  of  the  parties. 
The  jury  did  so  believe,  and  the  plaintiff  had  the  verdict  and 
judgment.  When  it  came  into  this  court,  Judge  Bell  reviewed 
the  cases  on  the  subject  of  these  informal  indorsements,  and 
declared  that  in  all  of  them  the  event  was  made  to  depend  on 
the  express  undertaking  of  the  defendant  as  surety,  *'mani* 
fasted,  not  merely  by  his  irregular  indorsement  of  the  note, 
bat  by  evidence  aliunde;*'  and  then  he  proceeded  to  show  that 
the  extrinsic  proof  in  the  case  failed  to  establish  Taylor's  liabil« 
ity;  that  the  legal  presumption,  from  the  mere  indorsement, 
was,  that  Taylor  intended  to  stand  as  second  indorser,  and  con- 
cluded by  reversing  the  judgment  in  these  words:  "  There  was 
no  sciniiUa  of  proof  of  an  understanding  of  the  parties,  differ- 
ing from  that  to  be  drawn  from  the  instrument  itself,  and  con- 
sequently the  plaintiff  was  not  entitled  to  recover." 

Such  is  Tdylar  v.  McCune,  gupra;  and  the  two  propositions  it 
establishes,  and  which  have  been  enforced  in  the  recent  cases 
already  referred  to,  may  be  stated  thus: 

1.  That  where  a  third  party  indorses  a  negotiable  note  before 
the  payee  has  negotiated  it,  he  is  liable  to  the  payee  if  it  can  be 
proved  that  the  object  of  the  indorsement  was  to  give  to  the 
maker  of  the  note  credit  with  the  payee.  And  it  is  a  fair  infer- 
ence from  this  proposition  that  on  proof  of  such  an  understand- 
ing the  indorser  would  be  in  like  manner  liable  to  any  indorsee 
of  the  payee,  either  of  whom  may  write  over  the  signature  of 
the  indorser  an  agreement  corresponding  with  the  facts  suscepti- 
ble of  proof. 

2.  But  where  there  is  no  extrinsio  or  collateral  proof  to  charge 
such  an  irregular  indorser — ^where  his  lialnliiy  is  to  be  measured 
solely  by  the  fact  of  indorsement,  he  is  not  responsible  to  the 
payee  at  all,  and  becomes  responsible  to  a  subsequent  indorsee 
only  by  the  payee's  assuming  the  position  of  a  first  indorser, 
and  then  negotiating  the  note  on  the  credit  of  all  the  parties 
to  it. 

The  cases  of  Leech  v.  ffiU,  4  Watts,  449,  Kyner  v.  Shower,  13 
Fa.  St  444,  and  SchoOenberger  v.  Nehf,  28  Id.  189,  illustrate  the 
first  of  these  propositions,  and  Taylor  v.  McOune,  11  Id.  406, 
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and  tbgmitnuk  r.  Lang^  28  Id.  198,  are  illasiiniiioiiB  of  the  sqo- 
oBd.  There  is  no  diffiooliy  in  dasei^Ting  the  ease  before  na. 
It  belongs  to  the  second  proposition. 

There  was  no  proof  to  chaxge  Bartowith  liafailitj  to  tfaepayipe, 
and  he  could  be  made  liable  to  Schmeck  as  a  sabseqnent  hairier 
only  by  the  payee's  assnining  the  reeponsibiliiy  of  a  first  in- 
dorser.  Barto  most  be  presomed  to  have  come  upon  the  note 
as  second  indorser,  with  the  ezpeetaiion  and  understanding  thai 
Mannerback  should  be  first  indorser  before  it  should  be  nego- 
tiated. 

It  was  a  fraud  on  Barto,  therefore,  for  Mannerback  to  indorse 
below  him,  and  to  negotiate  the  note  to  Schmeck,  without  him* 
self  aswiming  the  responsibiliiy  of  a  first  indorser.  And  Sohmeek 
took  the  note  with  his  eyes  wide  open  to  the  fact  that  l£anner- 
back  was  the  payee,  and  could  not  regularly  be  second  indorser. 
This  was  a  oiicumstance  sufficient  to  discredit  the  commercial 
character  of  the  paper,  and  to  put  Schmeck  upon  inquiry  for 
the  collateral  agreement  which  could  alone  entitle  him  to  charge 
Barto  as  first  indorser.  The  defense,  therefore,  is  just  as  avail- 
able against  Schmeck  as  it  would  have  been  against  Manner- 
back. 

Barto  is  liable  to  neither — ^not  to  Mannerback,  because  hia 
mere  indorsement  imported  in  law  no  liability  to  him;  nor  to 
Schmeck,  because  in  taking  the  note  without  Mannerback  on  it 
as  first  indmraer,  he  deprived  Barto  of  that  recourse  to  Manner- 
bach  which  he  was  entitled  to  have,  and  without  which,  it  is 
&ir  to  presume,  he  would  not  have  indorsed  the  paper. 

The  judgment  is  reversed,  and  a  venire  de  novo  awarded. 


FiBSov  Wamiia  Kaxi  on  Back  or  Koxs  asposa  DmxfmaswTO  Fai 
oa  BifOBS  Kbqotxatiov  bt  Him,  extent  of  Uebflity  of:  See  Leioit  v,  Hmt- 
vey^  60  Am.  Deo.  286,  and  note  202,  dting  prior  ofeses;  Cook  t.  SoMwick^  00 
Id.  181;  Wright  r.  Motm^  60  Id.  201.  The  principal  oaee  ii  cited  to  the  prop- 
ocition  that  eoch  indorser  ie  liable  to  the  payee  on  proof  that  the  object  d 
hie  indonement  waa  to  give  the  maker  credit,  bat  that  in  abeanoe  of  each 
proof  he  is  liable  merely  as  an  indorser  after  the  payee,  in  Qmkh  v.  JTecsCer, 
44  Pa.  St.  144;  Slack  v.  Kirk,  67  Id.  384;  Schqfer  v.  Farmer^  md  MechamaT 
Bank,  50  Id.  140;  &  C,  8  Am.  L.  Beg.,  K.  a,  680;  Skenk  v.  Bobesfm,  9 
Grant  0ml  176;  Martk^Y.  Dn^  4 Phila  76;  iTotet  t.  Aimodd,  7  U.  107. 


1857.]  CoovEB's  Appkax.  140 

Gooveb's  ApFBAIi. 

(29  FBomiXtTAnA  Btssa^  t.] 
8aui  wi  FAsma  ov  his  Ibtsbbt  or  PnooNAii  Pfeornsr  ov  fteM 
pMMB  nothing  Imt  his  intersst  in  the  sorplns^  after  psjOMnt  ol  ths  part- 
Dsnhip  debts. 
FsBnrsBSHiF  CasDnoBB  Who  hatb  Ko  Linr  on   Fiucmial  Fmanmrw 
OF  FiXM  have  no  means  of  enf orciqg  their  daun  to  a  pwfericia  in  tha 
disiribatum  of  it;  their  aqoity  is  only  to  be  worfcad  oni  throng  thaaqni* 
of  the  partners  themselves,  each  of  whom  has  a  right,  while  he  ezsr- 
dominion  over  the  property,  to  insist  on  its  application  to  partner- 
ship daima  before  it  be  appropriated  to  the  indiTidoal  dobta  of  the  sarend 
partneraL     Tlus  right  may,  however,  be  waired  by  each  partner  dii^oa- 
ing  off  all  faia  interest  in  the  properly. 
Um  AoqunasD  bt  PAsmBSBip  CBXDDOBa  ov  Jonr  AMsn  oaraor  bs 
DnmMCBD  by  any  sabseqnent  dii^MsitkNi  of  tha  p^^o^>sl'^^y  hf  tha  seraral 


EzaoonoNs  abb  Isbubd  AaAmra  iBDirxouAL  Pabtvbbs  bob  Sbp- 
ABAXB  DxBTSy  AND  ALBQ  AOAIK8T  FiBM  foT  partnership  debti»  and  by 
agreemeot  of  the  exeoation  creditors  the  firm  propeity  is  all  sold  at  the 
same  time,  the  firm  creditors  are  entitled  to  pieforenee,  and  are  entitled 
to  ail  the  proceeds  where  necessary  to  satisfy  their  claims,  and  the  rule 
ia  the  same  thon^  the  individoal  ezeeotions  were  prior  in  date. 

Amai.  from  order  confirming  anditor^s  report  Oeriain  judg- 
ments httving  been  rendered  against  a  partnersbip,  and  other 
judgments  rendered  against  members  constitating  the  firm,  and 
eiBoiitions  baring  been  issaed  on  each  judgment,  all  the  execu- 
tion arediton  agreed,  for  mutual  oonTenience,  that  all  the  firm 
properlj  should  be  sold  under  all  the  executions  at  one  sale. 
The  property  was  sold,  and  under  the  agreement  the  proceeds 
were  paid  into  court,  and  an  auditor  appointed  to  make  distri- 
bution. The  auditor  reported  a  certain  mode  of  distribution, 
which  in  ^ect  was  that  the  claims  of  the  firm  creditors  be  first 
settled  in  full,  and  if  any  balance  remain,  that  it  be  distributed 
to  the  indiyidual  creditors,  in  the  order  of  issuance  of  their  execu- 
tions. The  report  was  confirmed,  and  the  distribution  so  de- 
creed. From  this  decree  the  indiyidual  creditors  appealed.  The 
remaining  facts  appear  in  the  opinion. 

By  Court,  Lawn,  0.  J.  If  one  of  seTcral  partners  sell  his 
interest  in  the  personal  property  belonging  to  the  firm,  nothing 
passes  but  his  interest  in  the  surplus,  after  payment  of  the  part- 
nership debts.  Purtnership  creditors  who  hare  no  lien  on  the 
personal  estate  of  the  firm  have  no  means  of  enforcing  their 
claim  to  a  preference  in  the  distribution  of  it.  Their  equity, 
whatever  it  may  be,  is  to  be  worked  out  through  the  equities  of 
the  partners  themselves,  each  of  whom  has  a  right,  while  ha 
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exereises  dominion  over  the  property,  to  insist  on  ita  application 
to  partnership  claimBy  before  it  be  appropriated  to  the  indi- 
vidual debts  of  the  several  partners.  But  this  righlT  may  be 
waived,  and  it  is  waived  when  each  partner  disposes  of  all  his 
interest  in  the  property.  Sales  on  separate  executions  against 
the  several  partners  have  the  same  effect  as  sales  by  the  indi- 
vidual partners  themselves:  Doner  v.  Stouffer,  1  Penr.  &  W.  205 
[21  Am.  Dec.  870];  Baker^B  Appeal,  21  Pa.  St.  76  [59  Am.  Dec. 
752].  But  when  the  joint  creditors  acquire  a  lien  on  the  joint 
assets,  either  by  assignment  or  by  levy,  no  subsequent  disposi- 
tion of  the  property  by  the  several  partners,  or  by  their  separate 
execution  creditors,  can  defeat  such  lien.  It  differs  from  a  lien 
against  a  single  member  of  the  firm  in  this  important  particular, 
that  the  former  is  a  lien  on  the  chattels  themselves,  while  the 
latter  is  a  lien  on  the  surplus  only,  after  payment  of  partnership 
debts.  The  lien  of  the  partnerdiip  creditors  is  in  time  if  ac- 
quired before  the  sale.  The  moment  the  equiiy  of  the  partner- 
ship creditors  is  thus  secured,  their  rights  become  paramount, 
and  no  arrangement  of  the  order  of  sale  can  give  the  separate 
creditors  a  preference  over  them.  It  follows  that  the  agreement 
respecting  the  time  and  manner  of  selling  on  the  executions  in 
the  sheriff 's  hands  did  not  change  the  rights  of  the  parties.  The 
partnership  creditors  were  entitied  to  the  proceeds.  As  the 
sum  raised  was  not  sufficient  to  pay  them,  there  was,  of  course, 
nothing  left  for  the  separate  creditors.  The  opinion  of  the 
learned  president  of  the  common  pleas  oontuns  a  ooneot  state- 
ment of  the  law  of  this  case. 
Decree  of  distribution  affirmed  at  the  costs  of  the  appellants. 

Lswis,  0.  J.  The  decree  of  distribution  affirmed  in  Goover^% 
Appeal,  for  the  reasons  assigned  in  the  opinion  just  delivered, 
disposes  of  Rex,  Silvia,  S  GoJb  Appeal,  Henry  L.  King's  Appeal, 
and  Mary  Dare^s  Appeal. 

Decree  of  distribution  affirmed  at  the  costs  of  the  appellants. 


PaBTNEBSHIP  CbeDITOBS  AlTD  CbXDITOBS  of  iNDIVipUAL  PABTNXBS,  lieos 

or  priorities  of,  r^arding  firm  property:  See  Miller  v.  Estill,  67  Am.  Deo.  305^ 
and  TUlingluMMt  v.  CkampUn,  Id.  610,  and  notes  to  both  cases,  dting  many 
prior  dodsioDs  in  the  series,  which  cover  the  subject-matter  of  the  principal 
case.  The  equities  of  the  firm  creditors  are  to  be  worked  ont  through  the 
equities  of  the  partners:  McNuU  v.  Strayhorn,  39  Pa.  St  273,  citing  tbr 
principal  case. 

Thb  pbinoipal  0A8B  IS  crTCD  in  Bachu  v.  Murphy,  39  Pa.  St  401,  and 
StuoH  V.  McHenry,  3  Phila.  342,  as  to  the  effect  of  a  judicial  sale  of 
chip  efiects  at  the  suit  of  joint  and  several  creditors. 
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p9  FsnnTLTAnA  Ozatb.  ST.] 

Two  TkomABD  Pomnis  Atoibdvpois  Weight  CoiranTon  Tov  in  Ftmi* 
sylvBoia:  Jftwwi  r.  Jfeyerv,  25  Pa.  St.  114. 

Ohast  nr  Fkdbbal  Constitdtioh  or  Powsk  to  CoiroBMi  to  BaoaLATB 
Wbobib  axd  Mxasuxu  does  not  eztingiibh  the  right  of  the  sUtat  (o 
deal  with  the  aune  mibjeet  nntil  oongroea  ahall  have  exerewed  iti  power 
inr^^rd  thereto. 

Oeaxt  ov  Pown  to  Cohokbb  ISzcludb  Right  ov  Statb  orer  sune  tab- 
jeci  only  when  the  gnuit  ie  in  ezpreis  terms  sn  exdnsire  aothority  to 
the  Union,  or  where  the  grant  to  congress  ii  ojnpled  with  a  prohibition 
to  the  states  to  ezerdse  tiie  ssme  power,  or  where  the  grsnt  to  the  one 
wonld  be  repngnsnt  to  the  ezerciBe  of  n  similsr  anthoritj  by  the  other. 

AMHJMjnuT  to  leooTer  the  price  of  oeztain  ooaL  The  sole 
question  in  dispnte  was  whether  a  ton  consisted  of  two  tfaoosand 
or  two  Chonsand  two  hundred  and  forty  pounds  aToirdnpois. 

Banks,  for  the  plaintiff  in  error. 
IW)eri,  for  the  defendant  in  error. 

By  Court,  Lbwis,  0.  J.  The  question  raised  in  this  case  was 
decided  in  Evans  ▼•  Myers^  26  Pa.  St.  114.  It  was  not  then 
supposed  hy  any  one  that  congress  had  exercised  their  constitu- 
tional power  to  fix  a  standard  of  weights  and  measures.  In  the 
decision  since  pronounced  by  Judge  Orier,  in  HoU  ▼.  Steamer 
Miantonomi,  8  Liv.  Law  Mag.  698,  S.  0.,  sub  nom.  The  Mianto- 
nomt,  3  Wall.  jun.  46,  it  is  fully  conceded  that  they  haye  not 
hitherto  exerdaed  that  power.  The  same  concession  is  made 
fay  Judge  Story  in  his  Commentaries  on  the  Constitution.  The 
omission  to  exercise  this  power* was  in  fact  made  a  matter  of 
complaint  and  remonstrance  by  the  legislature  of  Pennsylvania, 
in  their  resolutions  of  the  ninth  of  April,  1884,  in  which  the 
general  government  was  urged  to  perform  this  obligation.  The 
act  of  assembly  of  the  fifteenth  of  April,  1884,  is  based  upon  the 
neglect  of  the  federal  legislature  in  this  particular,  and  it  is  in 
that  act  expressly  provided  that  whenever  congress  shall  estab- 
lish a  standard  of  weights  and  measures,  the  standards  named  in 
the  state  law  shall  be  made  to  conform  to  the  act  of  congress.  It 
is  an  error  to  suppose  that  either  the  resolution  of  congress  of 
the  fourteenth  of  June,  1886,  or  the  acts  of  the  nineteenth  of 
May,  1828,  and  thirtieth  of  August,  1842,  establish  a  standard 
of  weights  and  measures  to  regulate  the  business  transactions 
of  the  people.  The  resolution  of  1836  was  nothing  more  than  a 
preliminary  step  looking  to  the  exercise  of  the  power  at  a  future 
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day.  The  act  of  1828  had  rdation  meidj  to  the  opentionB  of 
the  United  States  mint;  and  the  act  of  1842  was  limited  ezclu- 
siyely  to  the  oollection  of  the  public  revenue,  under  the  tariff  of 
that  year.  There  is  therefore  no  foundation  whatever  for  tho 
allegation  that  congress  has  exercised  this  power,  and  .that  there 
is  therefore  any  actual  conflict  between  the  state  and  national 
legisUition  on  tiiis  subject. 

But  it  seems  to  be  thought  by  the  plaintiff  in  error  that  the 
mere  grant  of  the  power  to  congress,  although  not  exercised  by 
that  body,  extinguishes  it  in  the  states.    This  is  contraiy  to  the 
rule  of  construction  adopted  by  all  approved  authorities.    Alex- 
ander Hamilton,  who  was  not  likely  to  relinquish  federal  au- 
thority where  he  could  maintain  it  with  any  shov  of  reason, 
states  the  rule  thus:  ''This  exclusive  delegation,  or  rather  this 
alienation,  of  state  sovereignty  exists  only  in  three  cases:  1. 
Where  the  constitution  in  express  terms  granted  an  exclusiTe 
auihoriiy  to  the  Union;  2.  Where  it  granted  an  authority  to 
the  Union,  and  at  the  same  time  prohibited  the  states  from  exer- 
.  cising  the  like  authority;  8.  Where  it  granted  an  authority  to 
the  Union,  to  which  a  similar  authority  in  the  states  would  be 
absolutely  and  totally  contradictory  and  repugnant."    It  is  not 
pretended  that  the  grant  of  the  power  to  regulate  weights  and 
measures  is  exclusive  in  express  terms,  nor  that  the  states  are 
expressly  prohibited  from  exercising  it.    The  state  sovereignttea 
are  therefore  to  be  extinguished  as  regards  this  subject,  if  at  all, 
by  mere  implication.    But  that  implication  can  only  arise  where 
the  state  authority  is  "  absolutely  and  totally  contmdictory  and 
repugnant*'  to  the  power  delegated  to  congress.    These  terms 
necessarily  imply  the  pre-existence  of  something  to  contradict 
or  oppose.    But  there  is  nothing  whatever,  either  in  the  consti- 
tution or  in  the  acts  of  congress,  which  the  act  of  assembly  in 
any  respect  contravenes  or  opposes.    It  is  therefore  perfectly 
constitutional.     The  true  rule  in   this  respect  was  correctly 
stated  by  Chief  Justice  Tilghman,  in  the  celebrated  case  of  Moore 
V.  HoujBtony  3  Serg.  k  B.  179.    <<  Where  the  authority  of  the 
states  is  taken  away  by  implication,  they  may  continue  to  act 
until  the  United  States  exercise  their  power,  because  until  such 
exercise  there  can  be  no  incompatibility."    The  decision  of  the 
supreme  court  of  Pennsylvania  in  the  case  referred  to  was  af- 
firmed in  the  supreme  court  of  the  United  States.     The  frequent 
application  of  the  principle  setUed  in  that  case  is  familiar  to  all 
persons  conversant  with  the  operations  of  our  government.    Con- 
gress has  power  to  provide  for  calling  forth  the  militia,  but  the 
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stateB  oMiy  do  the  aune,  ao  that  their  enactments  do  not 
with  the  acta  of  oongieaa:  Mxre  r.  ffouaUm,  %upra;  Hcutton  ▼. 
Moure,  5  Wheat.  1.  Congieaa  may  establiah  imifonn  bankrupt 
lawB,  bat  the  atatea  may  exerdae  the  same  power  within  their  re- 
egeotxwe  joxiadictiona,  ao  long  aa  they  do  not  conflict  with  exist- 
ing  r^^olationa  of  congreea:  Shurges  r.  CrownmMeld,  4  Id.  123; 
Ogden  ▼.  Saunders,  12  Id.  213;  Boyle  ▼.  Zaduirie,  6  Pet  848. 
Gongresa  may  exerciae  the  taxing  power,  and  ao  may  the  atatea 
exerdae  general  powers  of  the  like  kind.  Congreaa  have  power  to 
poniah  for  connterfeiting  the  coin,  and  had  power  to  poniah  for 
counterfeiting  the  notea  of  the  Bank  of  the  United  Statea,  and  the 
states  exercised  the  same  power:  Ibx  ▼.  Ohio,  6  How.  432;  While 
T.  Comaaumwealih,  4  Binn.  418;  Livingsion  ▼.  Van  Ingen,  9  Johns. 
267.  Cktngreaa  may  giant  exclosiYe  priTilegea  for  litni^o^l  timea  to 
aothoTB  and  inyentors.  The  states  did  the  same  until  congress 
exerdsed  the  power:  lAvmgsUm  y.  Van  Ingen,  supra.  Congress 
hare  power  to  provide  for  the  recaption  of  fugitive  shtves.  The 
statea  faaye  the  same  power  so  long  as  their  enactments  are  not 
in  conflict  with  the  acts  of  congress  on  the  subject.  It  is  true 
that  this  prindple  was  denied  by  Justice  Story  in  Prigg  t. 
Pennsylvania,  16  Pet.  539.  But  that  opinion  waa  on  a  question 
which  did  not  arise  in  the  case.  It  was  one  of  the  most  mis* 
chievoua  heresies  ever  promulgated.  It  was  never  received  as 
the  true  construction  of  the  federal  constitution,  and  the  more 
recent  case  of  Moore  v.  lUinois,  14  How.  13,  shows  that  it  was 
promulgated  without  the  sanction  of  a  majority  of  the  court. 

The  United  Statea  courts  have  jurisdiction  over  controversies 
between  dtisens  of  different  states,  but  no  one  has  ever  doubted 
the  jurisdiction  of  the  state  courts  over  the  same  parties.  To 
hold  that  the  mere  grant  of  power  to  the  federal  government 
over  any  subject  extinguishes  state  authority  over  the  same  sub- 
ject would  invalidate  thousands  of  judgments  rendered  by  state 
courts,  in  controversies  between  dti2sens  of  different  states.  In 
every  state  in  the  Union  weights  and  measures  have  been  con- 
stantly governed  either  by  a  standard  established  by  a  state 
statute,  or  by  the  common  law  of  the  state.  The  power  of  each 
state  to  establish  its  own  common  law  on  this  subject  has  never 
heen  denied.  If  the  states  have  this  power,  they  certainly  have 
the  power  to  enact  statutes.  The  power  bdng  acknowledged, 
it  is  not  for  the  federal  government  to  interfere  with  the  manner 
of  exercising  it.  To  deny  the  existence  of  this  authority  now 
would  overturn  the  practice  which  has  been  uniformly  acted  on 
IgraU  the  aftates  during  the  whole  period  of  their  political  exist' 
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eDce.  It  would  tiixow  all  past  tranaactiona  into  oonfaaioD,  and 
leay^  the  buainesa  oommnnity  no  guide  whatever  for  the  future; 
for  there  is  no  certainty  that  congress  will  ever  deem  it  expedient 
to  fix  a  standard.  Chief  Justice  Tilghman,  in  Fanner^  and 
Mechanics'  Bank  ▼.  SmUh^  3  Serg.  &  B.  69,  stated  a  fact  which 
no  one  has  ever  denied,  when  he  declared  that  '*  the  states  have 
regulated  weights  and  measures  at  their  pleasure,  ....  with- 
out objection."  Their  right  to  do  so,  until  congress  shall  act 
on  the  subject,  admits  of  no  doubt. 
Judgment  aflSrmed.  

Weiohui  ajh)  Mbaacbbi,  Powxb  to  RiauLATX.— The  United  States  eoo- 
■titatioii,  art.  1,  aec  8,  provides  that  "the  congress  shall  have  power  to 
.  .  .  .  6z  the  standard  of  weights  and  measores.**  This  power  on  the  part  of 
congress  has  never  been  exercised.  It  is  said  that  when  the  power  is  exer- 
cised  by  congress  it  will  be  ezdnsive  of  an  exercise  of  the  same  power  by  the 
states.  In  JToU  ▼.  Siectmer  iftantonomt,  3  Liv.  Law  Mag.  598,  8.  C,  3  WalL 
jun.  4(i,  Judge  Grier,  while  admitting  that  congress  had  not  exercised  the 
power,  and  that  the  states  did  so  continnally,  questioned  the  validity  of  any 
state  statute  on  the  subject.  It  was  not  necessary,  however,  to  decide  that 
question  in  the  esse,  the  parties  having  fixed  the  weight  by  contract.  It  is, 
however,  the  opinion  ofjthe  learned  commentators,  Story  and  Pomeroy,  that 
nntU  congress  shall  fix  a  standard,  the  states  possess  the  power  to  fix  their 
own  weights  and  measnres:  2  Story  on  Const.,  sec.  1122;  Pomeroy  Const.  Law, 
sec  410;  and  such  opinion  is  apparently  correct  on  theory,  for  the  states  may 
exercise  powers  granted  to  congress,  where  oongrsH  fidls  to  exercise  them, 
except  when  the  grant  to  the  Uaion  is  in  express  terms  exdusiye,  or  coupled 
with  a  prohibition  to  the  states,  or  where  the  grant  to  one  would  make  the  exer- 
cise by  the  other  absolutely  and  totally  repugnant:  Thame$  Bank  v.  ZfOveU,  46 
Am.  Dec.  332;  Craig  v.  Kline,  65  Pa.  St.  409;  Cctfimm  t.  JTettA^,  24  Ind. 
513,  citing  the  principal  case.  Story  says  that  this  rule  has  been  nniformly 
upheld,  and  its  correctness  never  controverted:  Stoiy  on  Coast.,  sec  436; 
liawUon  v.  Moore,  5  Wheat.  1 ;  Ogden  v.  €Nbbon»t  9  Id.  1;  Siurff$§  v.  Orownm- 
Bhield,  4  Id.  122;  Offden  v.  Saundertt,  12  Id.  I. 


BcniNOEB  t;.  Bakeb. 

(S9  PsmniTLTAnA  Sxasb,  M.] 

TXNAMT  UNDER  LbaSB  OF  LaTKK  DaTB    THAV  JuDOMSMT  OB  OtHXR  LiSN, 

after  a  sheriff's  sale  under  such  lien,  becomes  a  tenant  at  will  of  the  sher- 
iff's vendee,  and  if  such  tenant  has  sown  his  crop  before  he  was  notified 
of  the  purchaser's  intention  to  determine  the  tenancy,  he  wiU  be  entitled 
to  take  it  away. 

PUISOK  IN    POSSBSSIOM  OF  LaND  UNDER  TiTLB  WhIGH  MAT  BE  DbTBBMINBD 

by  happening  of  uncertain  event,  not  within  his  control,  is  on  such  de- 
termination of  bis  lease  entitled  to  the  way-going  crop. 

LifttAK  iN  POfiSESSIOM  AT  TiMB  OF  SHERIFF'S   SaLB  OF  PbEMWEH   Is    tO   be 

treated  either  as  a  tenant  for  years  or  at  will:  if  for  years,  he  is  entitled 


1857.]  BnriNQEB  v.  Baksh.  155 


to  the  wmj'gpmti  <voPi  under  tbe  genenl  custom  or  oonunoii  Uw  of  Pf 
lylvaaia;  if  at  will,  hohaa  theriji^t  to  tlie  larfser  emUenMnti  or  way-going 
crop  that  belonici  by  tlie  common  law  to  that  •pedot  of  tnaoey. 
Casb  oh  Wat-ooiko  Gbops  Revixwbd.    • 

TsoTSB  for  conyersion  of  certain  growing  crops.  The  grain 
was  sown  by  the  lessee  of  certain  land,  which  land  was  incum- 
bered with  a  judgment  at  the  time  of  the  lease.  Under  such 
judgment  the  land  was  sold  to  defendant.  Plaintiff  in  tbe  mean 
time  recoYered  a  judgment  against  such  lessee,  and  thereunder 
levied  on  the  crop  which  had  been  harvested.  Defendant,  how- 
ever, claimed  that  the  title  to  the  crop  passed  to  him,  together 
with  the  land,  and  therefore  sued  for  its  value.  Verdict  for 
plaintiff.     Defendant  excepted,  and  took  this  vnit  of  error. 

BuehJer  and  Hepburn,  for  the  plaintiff  in  error. 

McConaughy  and  Cooper,  ioft  the  defendant  in  error. 

By  Court,  Lowbix,  J.  There  are  ssTeral  erroneous  oases  in 
our  books,  of  reports  on  the  subject  of  the  vray-going  crop, 
which,  if  they  are  not  known  as  such,  are  continually  tending 
to  mislead  the  har  and  the  bench.  In  Siaimhaxugh  ▼.  Yeaiei,  2 
Bawle,  161,  it  was  decided  that  if  during  the  currency  of  exe- 
cutions which  resulted  in  the  sale  of  land  the  crop  on  it  was 
sold  by  a  constable,  his  vendee's  title  is  good  against  the  sheriff's 
vendee  of  the  land  vrithiihe  crop  still  on  it  In  Myer9  ▼.  White, 
I  Id.  353,  it  was  decided  that  even  after  the  commencement  of 
suit  on  a  mortgage,  the  mortgagor  may  dispose  of  his  growing 
crop,  and  then  it  vnll  not  pass  to  the  sheriff's  vendee,  though  it 
he  still  grovnng  on  the  land.  In  Smith  ▼.  Johnston,  1  Penr.  & 
W.  471  [21  Am.  Dec.  404],  it  viras  decided  that  even  after  a 
private  sale  of  land  the  law  allows  the  Tender  to  enter  and  carry 
off  the  crop  previously  sown  by  him. 

If  these  cases  were  right,  then  the  conclusion  would  be  inevi- 
table, and  a  fortiori,  that  a  tenant  of  the  ovmer  of  the  land  would 
be  entitled  to  his  way-going  crop,  notvrithstanding  a  sheriff's  sale 
of  the  land  before  itvTas  gathered;  for  he  got  his  title  to  it  prior 
to  the  sale,  as  others  did  in  the  first  two  cases.  But  we  can 
make  no  use  of  them;  for  they  are  all  erroneous,  and  have  all 
been  corrected  by  the  decisions  declaring  that  all  rent  in  grain 
or  in  money  falling  due  after  a  private  sale  of  the  land,  or  after 
a  judicial  sale  vrith  the  deed  acknowledged,  and  all  grain  of  the 
vendor  or  debtor  then  growing  on  the  land,  go  to  the  vendee, 
and  no  assignment  of  them  is  good  against  the  sheriff's  Tendee: 
McMuirie  t.  McCormick.  3  Penr.  &  W.  496;  Farmert^  and  Me- 
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chania^  Bamk  y.  Ege,  9  Watts,  436  [36  Am.  Dee.  180];  Wilkins^ 
▼.  Vashbinder,  7  Id.  878;  Bank  of  Femwylvania  ▼.  WiaCf  8  Id. 
894;  MenougVs  Appeal,  6  Watts  &  S.  432;  Boyd  ▼.  McC(mbs,  4 
Pa.  St.  146;  Bear  ▼.  £tter/16  Id.  175  [55  Am.  Deo.  490 1;  and 
these  corrections  are  fully  sustained  by  decisions  elsewhere  : 
PiilB  ▼.  Eendrix,  6  Oa.  452;  GilleU  y.  Batcam,  6  Barb.  370;. 
J<me8  ▼.  Thomas,  8  Blackf.  428;  Shepard  ▼.  FkObrick,  2  Denio, 
174;  Crews  t.  Pendleton,  1  licigh,  297  [19  Am.  Dec.  750];  Prioe 
Y.  Morgan,  2  Mee.  &  W.  54;  J}um|fmou«,  2  Leon.  64. 

The  case  of  FuUerUm  y.  Shauffer,  12  Pa.  St.  220,  if  we  under- 
stand the  report  of  it,  decides  that  a  rent  payable  by  a  share  of 
the  com,  etc.,  and  agreed  in  the  lease  to  be  applied  to  a  debt 
due  by  the  lessor  to  the  lessee,  is  a  rent  paid  as  of  the  day  of  the- 
lease,  and  that  on  a  subsequent  Bherifi''s  sale  of  the  land  the- 
lessor's  share  of  the  growing  crop  did  not  pass  to  the  sheriffa 
Tendee,  so  as  to  entitle  him  to  claim  it  under  the  lease  as  a  rent 
accruing  after  his  purchase.  It  is  difficult  to  reconcile  thia 
with  other  decisions:  BoydY.  McCombs,  4  Pa.  St.  146;  MenougtCm 
Appeal,  5  Watts  &  S.  482;  and  with  the  act  of  assembly,  which 
declares  that  rent  paid  in  advance  shall  not  be  good  against  the 
sheriff's  yendee  under  a  prior  lien,  and  with  the  fact  that  a  rent 
of  a  share  of  the  crop  cannot  be  in  fact  paid  before  the  crop  is 
gathered  and  its  amount  ascertained.  If  it  merely  means  U> 
declare  that  when  the  sheriff's  yendee  affirms  the  lease  by  suing- 
on  it,  he  must  abide  by  its  terms,  then  we  are  not  prepared  to- 
deny  the  doctrine.  The  case,  howeyer,  is  so  def ectiyely  reported 
that  we  cannot  regard  it  as  an  authority  for  anything. 

In  recoyering  from  the  errors  of  the  three  cases  first  aboye- 
referred  to,  it  seems  almost  natural  that  there  should  be  an 
oscillation  towards  the  other  extreme;  and  we  come  to  tlus  ex* 
treme  in  the  cases  of  Sallade  y.  James,  6  Pa.  St.  144,  and  OroffY. 
Levan,  16  Id.  179,  where  it  is  decided  that  when  a  lease  is  sub- 
sequent to  a  mortgage  or  judgment,  a  sale  upon  either  will  take 
away  the  lessee's  growing  crop.  At  first,  the  crop,  or  share  of 
the  crop,  of  the  lessor  and  debtor  was  the  matter  in  dispute,, 
and  the  right  of  the  lessee  was  conceded:  Menough's  Appeal, 
supra;  Boyd  y.  MeCombs,  supra;  FuJUerUm  y«  Shauffer,  supra; 
WOkins  y.  VaMmder,  7  Watts,  378.  It  was  quite  lately  thai 
the  tenant's  rights  b^gan  to  be  denied.  We  think  it  was  right 
to  treat  mortgage  and  judgment  liens  as  entirely  eqniyalent  ua 
their  effect  upon  the  tenant's  rights;  for  both  of  them  are  mer& 
liens  upon  land  by  our  law,  and  not  titles  to  it;  and  the  execa* 
tions  to  enforce  them  by  sale  haye  the  same  effect  on  other  ic^ 
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tenets.  In  stetes  where  a  mortgage  is  treated  as  a  title.to  land, 
and  not  as  a  lien,  it  is  natnxal  enongh  that  on  the  foredosore 
the  tenant  loses  Us  erop;  for  he  is  oonsideied  as  without  title, 
and  the  yiortgagee  enters  hj  paramonnt  title,  and  takes  all; 
but  eren  he  cannot  ha^e  an  action  of  treqnss  for  mesne  profits: 
2  Cm.  Dig.  108;  Goote  on  Mortgages,  861;  Lane  ▼.  King,  8 
Wend.  584.  It  is  phun  enoogh,  howeyer,  that  this  rule  pays 
mneh  more  regard  to  the  form  than  to  the  sobstanoe  of  the 
transaction  in  this  respect.  In  Ohio  the  tenant^s  growing  crop 
is  safe  cTen  against  a  mortgage:  Cagmly  ▼.  Bhode$,  12  Ohio,  88. 

If  at  the  time  of  the  acknowledgment  of  the  sheriff's  deed 
there  be  a  lessee  in  possession  of  the  land,  the  ezecation  law  of 
1836,  section  119,  makes  him  the  tenant  of  the  pdtchaser  on 
the  terms  of  his  lease;  and  if  the  lease  is  of  later  date  than  the 
lien  on  which  the  sale  is  made,  the  same  law,  section  106,  re- 
4inir68  him  to  give  up  the  possession  within  three  months  after 
the  purchaser  shall  choose  to  giye  him  notice  to  do  so,  and  to 
pay  to  the  purchaser  all  the  rent,  or  the  yalne  of  the  nae  of  the 
land,  accming  after  the  acknowledgment  of  the  deed,  and  all 
^damages  for  unjust  detention:  Sees.  Ill,  119;  and  these  pro- 
visions are  codified  from  the  old  law. 

It  seems  to  us  tcij  plain  that  this  law  makes  the  lessee,  under 
a  lease  of  later  date  than  the  lien,  a  tenant  at  will  of  the  pur« 
chaser  tmder  such  lien;  and  then  it  follows,  on  well-settled  com- 
mon-law principles,  that  if  he  had  a  crop  in  the  ground  before 
he  was  notified  of  the  landlord's  election  to  determine  the  ten- 
ancy, he  will  have  a  right  to  take  it  away.  It  is  essentially  a 
lease  for  years,  but  subject  to  be  determined  by  an  uncertain 
•event  depending  on  the  will  of  others,  that  is,  on  the  will  of  lien 
creditors  and  the  purchaser  under  their  liens.  As  between  the 
lessor  and  lessee,  it  is  a  lease  for  years.  As  between  the  lessee 
and  the  sheriff's  vendee,  it  is  a  lease  at  the  will  of  the  latter, 
unless  he  ratifies  it  as  a  lease  for  a  term.  If  a  tenant  subject  to 
liens  were  not  entitled  to  the  privileges  of  a  tenant  at  will,  then 
liens  would  become  a  nuisance,  pxeventing  the  leasing  of  lands 
tneombered  by  them,  and  requiring  leases  to  be  made  at  ruin- 
ous rates,  because  of  the  risk  that  is  to  be  run  by  the  tenant. 

The  influence  of  this  act  of  assembly  seems  to  have  been  over- 
looked in  the  case  of  SaOade  v.  Jame$,  6  Pa.  St.  144,  and  of  Cfrqff 
V.  Levan,  16  Id.  179,  which  follows  its  lead;  and  the  decision 
in  the  former  case  is  deduced  from  the  assumption  that  a  lessee 
can  have  no  greater  right  than  his  lessor  would  have  had.  But 
this  is  a  mistake,  logical  as  it  may  at  first  seem;  for  it  is  a 
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familiaf  principle  that  a  leasee  may  be  entitled  to  his  waj-going 
crop,  even  in  cases  where  his  lessor  would  not  be;  as  where  a 
widow  is  seised  of  an  estate  during  widowhood,  and  marries,  she 
cannot  have  her  growing  crop,  but  her  leasee  is  entitled  to  his: 
1  Bla.  Com.  124;  Oland  v.  Burdunck,  Cro.  Eliz.  *460;  Goodman 
and  Oort^s  Case,  Gk>db.  &  G.  189.  Or  if  there  be  a  lease  by  a 
husband  of  his  wife's  land,  and  then  a  divorce  while  the  tenant's 
crop  is  growing,  the  wife  shall  not  take  it  from  him:  OoyJd  v. 
Webster,  1  Tyler,  409. 

The  principle  of  these  cases  is,  that  where  a  person  is  in  pos- 
session of  land  under  a  title  that  may  be  determined  by  an  un- 
certain '^vent  not  within  his  control,  it  is  essential  to  the  interests 
of  agnculture  that  such  a  determination  of  his  lease  shall  not 
prevent  him  from  reaping  what  he  has  sown:  Co.  Lit.  55;  4 
Kent's  Oom.  78;  Bank  of  Pennsylvania  v.  Wise,  8  Watts,  405. 
It  is  a  rule  demanded  by  the  common  sense  of  the  people,  and 
Spending  on  it;  and  if  it  does  not  extend  to  a  case  like  the 
ooe  we  are  considering,  then  we  have  revealed  to  us  this  strange 
anomaly  of  a  rule  of  common  law  or  general  custom  that  is  un- 
known to  the  people,  and  that  operates  as  a  snare  to  them  when 
acting  on  the  dictates  of  common  sense. 

This  principle  is  further  illustxated  by  numerous  cases,  as 
when  a  husband  sows  land  held  by  him  and  his  wife  during 
marriage,  and  they  are  divorced,  he  shall  have  his  crop;  for 
though  the  suit  is  the  act  of  the  parties,  the  sentence  of  divorce^ 
is  the  act  of  the  law:  Goodman  and  Got^%  Case,  Gk>db.  &  0. 189; 
Oland  V.  Burdmck,  Cro.  Eliz.  *460;  MaokaOet/s  Case,  5  Go. 
116.  And  where  a  daughter  enters  on  land  as  the  heir  of  her 
father  and  sows  a  crop,  she  may  take  it  away  though  her  titie 
is  defeated  by  an  after-bom  son  before  it  matures:  Co.  Lit.  65. 
And  in  tenancy  by  statute  merchant,  which  is  a  tenancy  for 
years,  subject  to  be  defeated  by  payment  of  the  debt  by  other 
means,  if  it  is  thus  defeated,  the  tenant  shall  have  his  growing 
crop:  Id.  And  so  much  is  this  a  favor  to  him  that  sows,  thai 
when  land  with  a  growing  crop  on  it  is  devised  to  A  for  life» 
with  remainder  to  B,  and  A  dies  before  the  crop  is  gathered, 
his  executors  cannot  have  it;  and  if  a  woman  sows  her  land 
and  marries,  and  her  husband  dies  before  the  crop  is  gathered, 
the  wife,  and  not  his  executors,  shall  have  it:  Goodman  and 
Gore's  Case,  Qodb.  &  G.  189. 

Under  our  execution  law,  we  do  not  see  how  it  is  possible  to 
treat  a  lessee  in  possession,  or  in  partial  possession  by  his  grow- 
iDg  crop,  at  the  time  of  a  sheriff's  sale,  otherwise  than  as  a  ten- 
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ant  for  yean  or  aa  a  tenant  at  will.  If  he  is  tenant  for  years,  he 
is  entitled  to  the  usoal  way-going  crop  of  fall  giain,  under  the 
common  law  or  general  custom  of  PennsylTania,  unless  his 
contract  be  otherwise.  If  he  is  tenant  at  will,  he  is  entitled  to 
the  laiger  emblements  or  way-going  crop  that  belongs  by  the 
common  law  to  that  species  of  tenancy.  Either  of  these  views 
is  sufficient  to  protect  him  in  the  present  case.  But  his  claim 
here  can  only  be  as  tenant  for  years;  for  his  term  had  expired 
before  the  sheriff's  sale  of  the  land»  and  the  only  right  remain- 
ing to  him  wae  his  way-going  crop  as  tenant  for  years.  He 
had  no  right  to  sow  more,  and  therefore  could  reap  no  more. 
The  sale  of  the  landlord's  right  did  not  defeat  the  tenants  right 
to  his  crop,  which  he  had  lawfully  sown  on  a  &ir  and  honest 
lease. 
Judgment  reversed  and  a  new  trial  awarded. 

Esozy  J«»  dissented.  

TkNANT's  BiOBT  TO  Wat-oouto  Geop:  See  Oraig  v..  DaU,  91  An.  Deo. 
477;  Foniftke  v.  PHee,  34  Id.  4/K;  iiota  to  Oc9ernor  t.  ffiOen^  00  Id.  102; 
Bdmm  r.  Cdhum^  07  Id.  790^  sod  osses  in  note  788.  TIm  prinolpsl  oaee  ia 
dted  M  an  expoiitioD  of  the  law  oq  this  heed  in  If  oftoa  r. /onte,  05  K.  C. 
172L 

LiBBiB  uimaa  LaASs  or  Laxbb  Dati  tbav  Bzmnro  Iimk  after  eheriff '• 
Mle  beoomee  tenant  at  wfU  of  the  vendee,  sod  i»  entitled  to  the  way*going 
crop:  Ileamkm  v.  Farmenf  Bank,  SI  Ind.  268;  8tadtUm*9  Mdait^  8  Bnwet 
824;  MUkr  r.  CUmaU^  40  Fa.  St.  489;  Hm^dm  t.  PMereo%  51  Id.  205; 

ildomi  T.  JfcJteon,  58  Id.  88|  iTen*^  v.  Jfet^Wt  MU- 21^  •ll«it»f^« 
prioc^ial 
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Pbovidenoe  Bake  v.  WjLKUSt&os. 

[A  BBOOS  IUiAVD,  607.] 
Box   0»    iNTlBrLBADSB    Id    NOT    DCMUBBABUB    ON    QbOUHD    OV  WaITT    OV 

PUTITT  AMONG  Pa&tibs  DsiVNDANT,  oxM  of  whom  olaiioa  three  sluuree 
of  stook  in  oomplAiiiaiit's  bank  under  An  AttAohment  Against  the  peraon 
in  whose  name  they  stand,  the  second  of  whom  claims  two  of  the  shares 
onder  an  assignment  of  all  three  for  the  benefit  of  creditors,  and  the  third 
of  whom  claims  the  remaining  share  under  a  sale  to  him  by  the  aangnee. 

DiVINDANT  TO  BiLL  OW   InTIBPLBADIB  OAKNOT  DBKUR  ON    GbOUND  THAT 

Hi  IS  No  Pabtt  to  Ant  Suit»  and  has  no  intersst  in  any  suit  pending 
between  the  other  parties  to  the  bill,  when  the  bill  aUsges  that  be  threat- 
ens suit  against  the  complainant  as  claimant  of  part  of  the  property,  and 
a  suit  for  the  remainder  of  the  property  is  pending  by  one  who  claims 
under  him  against  the  complainant. 

OvBonor  ot  Adbqvatb  Bbmspt  at  Law  u  not  Ayailablb  AOADin 
Bill  ot  Intebplxadeb  that  states  a  proper  case  for  interpleading;  the 
forum  in  which  the  parties  shall  litigate  under  the  bill,  whether  at  law 
or  in  equity,  is  a  matter  of  after  consideration. 

Iqumr  Takxs  Ca&x,  upon  Bill  or  Intbbplxadbb,  that  no  right  or  equi- 
table privilege  of  trial  is  lost  to  any  party  by  its  interference;  therefore 
a  bill  of  interpleader  is  not  demurrable  on  the  ground  that  it  produces 
confusion  by  the  change  of  the  forum  from  law  to  equity,  and  deprives 
the  demurrant  of  Ids  witnesses  by  making  them  parties. 

Bill  of  interpleader  by  the  Proyidence  Bank  against  Wilkin- 
son, Padelford,  and  Trescott.  Padelford  had  attached,  as  the 
property  of  one  Whipple,  three  shares  of  the  capital  stock  of 
the  plaintiff  bank  standing  in  Whipple's  name.  Before  the  at- 
tachment the  defendant  Trescott  had  claimed  these  shares  as 
the  assignee  of  Whipple  in  a  voluntaty  assignment  for  the  ben- 
efit of  creditors,  and  after  the  attachment  demanded  leave  from 
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the  hmnk  to  transfer  on  its  books  one  of  the  shsiee  to  the  de- 
fendant Wilkinson,  who  had  purchased  it  from  him.  The  bank 
refused  to  permit  this,  because  of  the  attachment;  and  after* 
wards  Wilkinson  brought  suit  against  the  bank  for  damages 
resulting  from  this  refusal,  and  for  the  diridends  accrued 
thereon.  This  suit  and  the  attachment  were  still  pending.  The 
bill  alleged  these  facts,  averred  that  the  complainant  bank  was 
and  always  had  been  ready  to  transfer  the  stock,  and  pay  the 
dlTidends,  to  the  rightful  owner,  but  that  Padelford  claimed 
the  shazes  under  his  attachment,  and  Trascott  claimed  two  of 
them,  and  Wilkinson  one  of  them;  that  they  hare  each  pre- 
sented their  claims  to  the  bank,  and  threaten  to  sue,  and  Wil- 
kinson threatens  to  prosecute  his  suit  already  commenced.  The 
bill  prays  that  the  defendants  may  interplead,  and  for  other  re 
lief.  Padelford  and  Wilkinson  answered,  respectiTely  alleging 
and  denying  the  frandulenqr  of  Whipple's  assignment  for  the 
benefit  of  crediton.  Trescott  demurred  to  the  bill,  and  this  is 
the  decision  upon  the  demurrer.  He  assigned  as  grounds  for 
demurrer:  1.  That  he  was  not  a  party  to  any  suit  pending  be- 
tween the  complainant  and  the  other  defendant?;  2.  That  he 
was  not  interested  in  any  litigation  pending  between  the  other 
parties  to  the  suit;  8.  That  there  was  not  privity  between  all 
the  parties  to  the  suit;  4.  That  there  was  an  adequate  remedy 
at  law  for  all  the  parties;  5.  That  interpleader  tends  to  confuse 
the  questions  inToWed,  and  make  the  rights  of  parties  depend 
upon  rights  of  others,  and  upon  rules  of  proceeding  which  de- 
prive them  of  legal  remedies;  6.  That  the  bill  deprives  him  of 
lus  witnesses  by  making  them  parties;  7.  That  it  produces  con- 
fusion in  his  obtaining  his  rights. 

Mandiester,  for  the  demurrant. 

Hayes  and  MaUhewson,  for  the  complainant. 

By  Oourt,  Ansa,  0.  J.  Three  shares  of  the  capital  stock  of 
this  bank  are  certainly  claimed  by  the  defendant  Padelford  tc 
have  been  duly  attached  by  him  as  the  property  of  Whipple,  anu 
by  the  other  two  defendants  to  have  been  at  the  time  of  the  at- 
attadiment  the  properly  of  the  defendant  Trescott,  by  virtue  of 
a  prior  voluntary  assigxmient  made  to  him  by  Whipple,  for  the 
benefit  of  the  latter^s  creditors.  We  do  not  know  what  is  meant 
by  the  assertion  in  support  of  the  demurrer  that  there  is  no  priv- 
ity between  Trescott  and  Wilkinson,  when  the  latter  claims  one 
of  the  shares  in  controversy  by  virtue  of  an  alleged  purchase  of 
tt  from  the  former;  nor  by  the  suggestion  that  there  is  no  priv- 
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ity  between  the  bank  and  the  defendants  Trescott  and  Wilkin- 
Bon,  when  both,  in  opposition  to  Padelford's  attachment,  clain» 
that  it  is  the  duty  of  the  bank  to  recognize  one  of  them  as  the 
owner  of  two  shares  of  the  assigned  stock  and  the  other  as  the 
owner  of  one  share,  by  Tirtae  of  their  relation  to  the  bank  of  in- 
choate  stockholders.  The  tnith  is,  that  the  attaching  creditor 
sets  up  Whipple's  title  against  the  bank,  and  the  assignee  of 
Whipple,  Trescott,  and  the  purchaser  from  him,  Wilkinson,  set 
up  Trescott's  title  to  this  stock,  and  this  bank  is  attacked,  or  threat- 
ened to  be  attacked,  or  has  reason  to  fear  that  it  will  be  attacked^ 
by  all  three.  It  is  true  that  Trescott  and  Wilkinson,  as  against 
Padelford,  are  not  joint  claimants  of  the  three  shares  attached 
by  him;  but  distinctly  claim,  as  stated  in  the  bill,  the  former, 
two  of  them,  with  their  dividends  accrued  and  accruing,  and  the 
latter,  one  of  them,  with  its  dividends  accrued  and  accruing.  If, 
however,  in  a  bill  to  be  brought  by  a  purchaser  of  these  shares 
under  Padelford's  execution  to  set  aside  the  assignment  under 
which  both  claim  as  fraudulent  and  void,  they  may  and  must  be 
joined,  we  see  no  more  objection  in  joining  them  in  this  inter* 
pleading  bill,  as  representing  the  whole  interest  in  these  shares 
and  dividends,  in  opposition  to  Padelford,  for  the  purpose  of  try- 
ing the  same  question  as  to  the  assignment,  and  no  greater  dan- 
ger of  confusion  is  likely  to  arise  in  such  a  trial  from  their 
joinder.  The  bill  states,  which  is  all  that  we  have  to  do  with  on 
this  demurrer,  that  Padelford  claims  these  shares  and  the  divi- 
dends accrued  and  accruing  by  virtue  of  his  attachment,  and  Tres- 
cott and  Wilkinson  the  same  shares  and  dividends  by  virtue  of 
Whipple's  anterior  assignment.  It  is  admitted,  therefore,  by  the 
demurrer,  that  the  same  subject  is  in  controversy  between  these 
parties,  and  the  bank  seems  to  be  the  object,  or  threatened  ob- 
ject, of  attack  of  all  three,  itself  having  no  interest  whatever  in 
the  contested  question  which  of  the  three  shall  prevail.  We 
cannot  see  that  this  state  of  things  has  been  produced  by  any 
fault  of  the  bank,  or  that  it  has  in  any  way  so  recognized  the 
title  of,  or  obliged  itself  to,  either  party  as  to  preclude  it  from 
calling  upon  the  court  to  compel  aU  three  to  contest  between 
themselves,  and  at  their  own  cost,  a  matter  in  which  it  stands 
perfectly  indifferent,  and  by  the  result  of  which  it  ought  to  be 
wholly  unaffected. 

Another  objection  to  the  bill  stated  on  the  part  of  Trescott 
under  this  demurrer,  that  he  is  no  party  to  any  suit,  nor  has  an 
interest  in  any  suit  now  pending  between  the  other  parties  to 
the  bill,  cannot  avail  him.     He  certainly  is  alleged  by  the  bill  ia 
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tbim,  and  to  ihxeaten  suit  against  the  plaintiff  as  a  claimant  of, 
two  aharee  of  this  stock  under  Whipple's  assignment;  and  the 
leiy  soit  now  pending  agaiQst  the  bank  for  not  transferring  one 
shaore  of  the  stock  was  cansed  by  an  assertion  of  his  title  in 
assigning  it  to  a  porchaser,  the  plaintiff  in  that  suit.  Having 
caused  one  suit,  and  admitted  that  he  threatens  another  in  su]>- 
port  of  the  title  attached  by  Padelford,  he  has  no  reason  to 
complain  if  made  a  party  to  this  biU  in  relief  of  the  mere  stake- 
holder, thus  attacked  by  one  suit  through  his  agency,  and  now 
threatened  with  another  by  him. 

The  last  objection  insisted  upon  at  the  argument,  that  the 
remedy  at  law  is  sufficient  for  all  parties,  is,  considering  the  sub- 
ject of  contest,  fraud  in  an  assignment  for  the  benefit  of  credi- 
tors, hardly  tenable  as  to  any  of  them;  a  court  of  equity  being 
the  Tery  forum  in  which  such  a  question^  can  best  be  litigated. 
But  however  this  may  be,  we  cannot  see  its  application  to  the 
maintenance  of  this  bill  as  an  interpleading  bill.  The  question 
now  is  merely,  Does  the  bill  state  a  case  in  which  the  defendants 
ought  to  be  compelled  to  interplead  in  relief  of  the  plaintiff? — 
the  forum  in  which  they  shall  litigate  under  this  bill,  whether  at 
law  or  in  eqtiity,  to  be  a  matter  of  after  consideration.  This 
answers  all  the  other  objections  to  the  bill,  such  as  loss  of  eyi- 
dence  and  supposed  confusion  from  the  change  of  forum,  etc., 
even  if  they  had  an  existence;  since  the  court  always  takes  care 
in  such  a  case,  as  it  has  the  power  to  do,  that  no  right  or  equi- 
table privilege  of  trial  is  lost  hy  its  interference  to  any  party. 

This  demurrer  must  be  overruled,  and  the  defendant  Trescott 
ordered  to  answer  the  biU. 


Bill  or  Istkblfuladka  whxn  Sustainablb:  See  Adam§  v. 
Am.  Dec.  008,  and  oaaea  cited  in  the  note  611;  see  also  the  labjeot  of  inter- 
pleeder  treated  in  the  note  to  Show  v.  Co$Ur,  35  Am.  Dec.  005-712. 

TsBSATursD  Suit  bt  Onb  or  CLkiMAJim  is  Qbouxd  won  iBnaPLBAniat 
Tmbanmffh  v.  Tkamaon,  41  Am.  Deo.  02& 


SOHBOEDEB  V.   PaTESBSON. 

[4  Sbodb  Injom,  816.] 

Oub  Who  €k>BTRA0T8  to  Pubohasb  Pbopbrtt,  OirxBo  to  ■»  VBiiiKm 
MonsoAOB  UPON  Otheb  Pbopzbtt  to  aecnre  the  payment  of  the  pnr^ 
ohaae  momey^  bat  who  by  a  tnbeeqnent  agreement  ■eenrae  the  eabetita" 
tkn  of  another  in  hie  place  aa  purchaser,  by  the  term*  of  which  the 
mortgage  remains  security  for  tibe  payment  of  the  purchase  money  by  the 
substitute^  is  u««ither  a  vendor  of  nor  a  co- purchaser  with  the  substitute. 
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■ad  obtaina,  hj  reason  of  the  mortgage,  neither  a  joint  intereat  with  the 
■abatitote  in  the  property  purohased  nor  a  lien  upon  it^  eapedally  whea 
by  the  agreement  of  aabstitntlon  the  title  waa  to  Teal  ahaolntely  in  tiis 
■nbatitnte. 

Bill  to  enforce  lien  upon  personal  property,  or  to  huwe  par- 
tition of  the  same,  to  which  a  demnner  was  filed  for  want  of 
equity.  The  plaintiff  contracted  with  Thurston,  Gardner,  & 
Co.  for  the  construction  of  a  steam-engine,  boilers,  and  tjU^mnQ 
for  use  in  a  print-mill,  and  it  was  stipulated  that  as  security  for 
the  pajonent  of  the  purchase  price  Thurston,  Gardner,  &  Ck>. 
were  to  remain  the  owners  of  the  property  after  it  was  placed  in 
the  mill  and  until  payment  in  full;  and  as  further  security,  the 
plaintiff  executed  to  Thurston,  Gardner,  &  Co.  a  mortgage  upon 
certain  copper  printing-rollers  belonging  to  him.  Before  any 
payment  was  made,  another  contract  was  made  between  the 
plaintiff,  the  defendant,  and  Thurston,  Gardner,  &  Co.,  by  the 
terms  of  which  the  defendant  was  substituted  for  the  plaintiff  in 
the  former  contract,  it  haying  been  previously  arranged  that  the 
defendant  was  to  operate  the  mill  and  employ  the  plaintiff  aa 
manager.  The  contract  of  substitution  stipulated  that  the  de- 
fendant was  to  make  a  cash  payment  and  give  his  notes  for  the 
balance,  whereupon,  differently  from  the  former  contract,  the 
machinery  and  labor  bestowed  thereon  were  to  be  the  property 
of  the  defendant  from  the  time  of  the  deliveiy  of  the  machinery 
and  the  performance  of  the  labor.  And  it  was  further  stipulated 
that  the  mortgage  given  by  the  plaintiff  to  Thurston,  Gardner, 
&  Co.  was  to  be  held  by  them  as  security  for  the  performance 
of  the  substituted  contract  by  the  defendant,  and  for  the  pay- 
ment of  all  notes  and  other  paper  which  might  be  given  by  him 
to  the  firm  under  that  contract.  The  machinery  was  delivered, 
and  the  defendant  made  the  cash  payment  and  gave  his  notes  for 
the  balance  of  the  price.  The  bill  concluded  with  the  averment 
that  the  defendant  had  failed  to  pay  his  notes  and  was  insolvent, 
leaving  the  plaintiff's  copper  rollers  subject  under  the  mortgage 
for  the  payment  of  the  same;  and  this  it  was  supposed  either 
gave  the  plaintiff  a  lien  on  the  machinery  to  the  value  of  the 
copper  rollers,  or  made  him  a  part  owner  of  it  in  the  proportion 
of  that  value  to  the  value  of  the  machinery,  and  thus  entitled 
him  to  partition. 

Famswofiht  for  the  demurrant. 
CoMtengt  for  the  complainant. 
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By  Court,  Ames,  G.  J.  The  plaintiff's  tiUe  to  relief  qi 
tioned  by  the  demurrer  depends  upon  whether  he  is,  upon  the 
facts  stated  in  his  bill,  a  joint  owner  of  the  steam-engine,  eio.« 
described  in  it,  and  so  entitled  to  partition  under  the  statute  of 
this  state,  or,  if  not,  whether  he  has  a  lien  upon  the  same  which 
equity  calls  upon  us  to  recognize  and  enforce. 

His  joint  ownership  seems  to  us  to  be  negatired  by  the  ex- 
press terms  of  the  contract  of  November,  1866,  entered  into 
between  the  defendant,  Thurston,  Ghirdner,  &  Co.,  and  himself, 
which  stipulates  that  upon  the  defendant's  making  the  cash 
payment,  and  giving  his  notes  for  the  price  of  the  steam-engine, 
shafting,  etc.,  and  labor  on  the  same,  the  same  "  shall  be  the 
property  of  the  said  Paterson  from  the  time  of  the  delirezy 
thereof  upon  the  said  works  and  the  performance  of  the  said 
labor."  The  bill  states  that  the  defendant  did  make  the  cash 
payment  towards,  and  give  his  notes  for  the  balance  of,  the  price 
of  the  steam-engine,  etc.,  and  that  they  were  delivered  upon  the 
works;  and  from  these  facts,  coupled  with  the  above  words  of  the 
contract  designed  to  mark  out  the  rights  of  all  parties  in  the  prop- 
erty which  formed  the  subject  of  it,  we  do  not  see  what  vestige 
of  interest  in  the  property  is  left  in  the  plaintiff.  We  know  of 
no  legal  machinery  by  the  operation  of  which  one  who  secures 
the  price  of  a  purchase  by  a  mortgage  of  his  property  becomes 
a  joint  owner  with  the  purchaser,  especially  when,  as  in  this 
ease,  it  is  stipulated  that  the  property,  the  price  of  which  is 
thus  secured,  is  to  be  vested  in  the  purchaser.  This  disposes 
of  the  claim  of  the  biU  to  equitable  partition. 

Kext,  does  the  biU  show  any  lien  on  this  property  in  the 
plaintiff  which  the  court  can  declare  and  enforce  ? 

It  is  not  pretended  that  the  agreements  set  forth  in  the  bill 
gifV)  any  lien  by  express  terms  to  the  plaintiff;  but  the  court  is 
asked  to  imply  a  lien  in  his  favor  on  the  property  in  question, 
because  he  has  mortgaged  some  other  property  of  his  to  secure 
a  portion  of  the  price  of  this.  Upon  what  principle  does  such 
a  fact  give  a  lien  in  equily  upon  property  the  title  to  which  has 
by  the  agreement  of  the  claimant  of  the  lien  himself  absolutely 
vested  in  the  purchaser?  The  plaintiff  is  neither  a  vendor  of 
this  property  to,  nor  a  co-purchaser  of  it  with,  the  defendant. 
He  was,  it  is  true,  an  original  contractor  for  it,  but  ceded  all 
his  interest  under  his  contract  to  the  defendant,  who  was,  in  all 
respects,  to  take  his  place;  the  person  with  whom  the  plaintiff 
oontracted,  requiring  a  mortgage  given  by  the  plaintiff  to  remain 
as  security  for  the  performance  of  the  contract  l^  his  substitute. 


166  ScHROEDXB  V.  Patebson  [R  L 

as  the  condition  of  his  personal  exemption.  He  has  actoallj 
paid  nothing,  and  may  never  pay  anything,  towards  the  pzioe 
of  this  steam-engine  and  fixtores;  bat  may,  at  this  very  mometit, 
bu  jcontesting  with  one  hand  the  right  of  Thurston,  Gardner,  Sl 
Co.  to  his  copper  rollers,  under  their  mortgage  upon  them, 
whilst  he  stretches  out  the  other  for  this  lien  by  virtue  of  it. 
The  two  cases  cited  from  Randolph's  reports  have  no  application 
to  this. 

In  Hay$  v.  Wood,  4  Band.  272,  the  court  held  that  one  of  two 
co-purchasers  of  land  who  has  paid  more  than  his  share  of  the 
purchase  money  has  a  lien  on  the  land  to  the  extent  of  his  ad- 
vance. As  we  have  seen,  the  plaintiff  in  this  case  is  no  joint 
purchaser  of  the  property  in  question,  and  if  he  were,  he  has 
not  paid  more  than  his  co-purchaser.  He  has  paid  nothing; 
all  that  has  been  paid  has  been  paid  by  the  defendant  alone. 
Hatcher  t.  Haicher,  1  Id.  53 — a  note  of  which  only  we  have  been 
able  to  procure — seems  to  have  been  the  case  of  a  surety  in  a 
bond  for  a  deed  of  land,  who,  none  of  the  purchase  money  hav- 
ing been  paid,  went  into  a  court  of  equity  to  subject  the  hmd  to 
the  payment  of  the  purchase  money,  in  relief  of  himself  as  surety. 
By  the  usual  terms  of  such  a  bond,  the  legal  title  is  not  to  be 
conveyed  to  the  purchaser  until  the  purchase  money  is  paid,  but 
remains  in  the  mean  time  in  the  hands  of  the  vendor  as  a  security 
for  the  purchase  money.  The  bill  in  that  case  was  probably 
nothing  more  than  a  bill  by  the  surety  of  the  purchaser  against 
him  and  the  vendor,  to  compel  the  latter  to  look  to  his  lien  on 
the  land  before  looking  to  the  surety;  and  if  so,  was  brought  to 
administer  a  well-known  equity.  Thurston,  Ghirdner,  &  Co. 
have  reserved  no  lien  on  this  steam-engine  and  fixtures  to  which 
this  bill  seeks  to  compel  them  to  look  before  proceeding  against 
the  plaintiff's  copper  rollers,  and  indeed,  are  not  made  parties 
to  this  bill.  On  the  contrary,  by  the  express  terms  of  a  con- 
tract to  which  this  plaintiff  himself  was  a  party,  they  waived  the 
lien  originally  reserved  by  them  upon  it,  and  agreed  that  upon 
delivery  the  property  should  become  the  absolute  property  oi 
the  defendant. 

The  demurrer  is  sustained,  and  no  notice  of  a  motion  to 
amend  having  been  given,  the  biU  must  be  dismissed,  with  costs* 

No  Lttv  Abisbb  vob  Pubchasb  Mohxt  Loahkd  bt  Thibd  Psbsoit  to  tht 
purchaser  of  Und;  nor  is  aneh  peraon  privy  to  the  tale:  SiammU  v.  BoberU^ 
42  Am.  Dec.  193. 


Aug.  1857.]  '  Russell  v.  Buckley.  1C7 


Russell  v.  Bugklet. 

[4  Bmoom  Uuam,  01.] 
LntxE  PBoratLr  Mailed  avb  DmonD  n  Phbumbd  to  bati 


AttuiMwuT.  The  defendant  testified  that  he  mailed 
times  two  letters,  directed  to  the  plaintiff,  inclosing  in  each  of 
them  one  half  of  the  amount  of  the  plaintiff's  debt.  The  de- 
fendant requested  the  instruction  that  in  the  absence  of  proof 
to  the  oontraiy,  the  receipt  of  the  money  might  be  inferred  from 
the  teetimonj  of  the  defendant  as  to  the  manner  of  mailing  and 
directing  the  letters.  The  court  refused  the  instruction,  and 
the  jury  returned  a  Terdict  for  the  plaintiff.  The  defendant 
excepted. 

Sheffidd,  for  the  defendant. 

W.  H.  Cran$Um,  for  the  plaintifll 

By  Court,  Axis,  0.  J.  There  must  be  a  newtrial  in  this  ease, 
on  the  ground  of  misdirection  to  the  jury.  It  is  true  that  if  a 
miscairiage  of  the  letters  inclosing  money,  sworn  to  have  been 
mailed  by  the  defendant,  had  been  proved,  in  the  absence  of 
proof  of  authority  from  the  plaintiff  or  his  wife  thus  to  remit 
to  them,  the  loss  by  the  miscarriage  must  have  fallen  upon  the 
defendant. 

Li  the  posture  of  the  case,  however,  exhibited  by  the  bill  of 
exceptions,  the  defendant  was  entitled  to  the  direction  in  sub- 
stance requested  by  him— that  if  the  jury  believed,  from  the  tes- 
timony, that  the  defendant  had  mailed  letters,  inclosing  money » 
as  he  swore,  they  were  authorised,  in  the  absence  of  proof  to 
the  contrary,  to  presume  that  th^  were  received  by  the  plain- 
tiff's wife.  Such  a  presumption  is  in  accordance  with  and  is 
founded  upon  common  experience,  and  is  therefore  known  to 
the  law  as  a  presumption  from  the  ordinary  course  of  business. 
Further  proof  of  the  receipt  of  a  letter  than  what  is  derived 
from  proof  of  the  proper  direction  and  mailing  of  it  would  be 
wholly  unnecessary,  always  difficult,  and  often  impossible. 

New  trial  granted,  to  be  had  at  the  next  term  of  the  court  of 
common  pleas  for  the  county  of  Newport. 


liAiLivo  Lrtib  AnDBiBBKD  TO  FsBsoN  AT  ms  Plaos  OF  BiTIINm  U 
prima /iMde  evidence  that  he  reoeiyed  it  in  the  ordinary  oonne  eC  the  malist 
HwUky  V.  WhUiier,  105  Man.  892,  citing  the  principal 
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State  v.  Bbown, 

[4  Bhodb  Isjjid,  098.] 

hmcmBBKT  UHBIR  BaoDS  Island  Statutk  oonckbvino  FoBouia  ov  Hawk 
BiLUy  and  the  uttering  and  having  in  posseesion  coonterf  eit  bank  biUi» 
mut  allege  with  due  certainty  that  the  bill  was  in  imitation  of  or  par- 
ported  to  be  iflioed  by  aome  "corporation"  **e8tabllahed  as  a  bank,** 
and  aome  proof  in  rapport  of  this  allegation  must  be  introduced. 

At  Common  Law,  Indiotbixnt  vob  Possvssino  or  Uttkrino  Fobobd  Bane 
Bill  with  intent  to  defraud  is  not  maintainable,  since  to  constitute  the 
common-law  cheat  somebody  must  have  been  defrauded  or  cheated. 

Ihdiotmbnt  vob  Possbbsino  OB  Uttxbino  Fobobd  Bank  Bill  is  maintain- 
able in  Bhode  Ishmd,  without  alleging  that  it  was  in  imitation  of  or  pur- 
ported to  be  issued  by  aome  corporation  established  as  a  bank,  though 
this  allegation  is  necessary  in  an  indictment  under  the  statute  conoeming 
the  foiging  of  bank  bills  and  the  uttering  and  having  in  possession  of 
counterfeit  bank  bills;  for  another  statute  provides  an  indictment  for 
the  forgery  or  criminal  uttering  of  any  promiaBory  note  or  any  writing 
whatever  purporting  to  contain  the  evidence  of  any  debt,  contract,  or 
promiae,  and  a  bank  bill  fairly  comea  within  the  purview  of  thia  aee- 
tion. 

AiLMATioN  IN  Indioimxkt  vob  Cbiminallt  Uttxbino  Fobobd  Bank 
Bill,  that  the  bill  waa  in  imitation  of  a  bill  israed  by  a  certain  bank, 
reqnirea  proof  of  the  existence  of  a  genuine  bank  note  upon  auch  bank. 

(Jttkbino  as  True  Note  Pcjrfortino  to  be  Issued  bt  Bank  ia  an  admis- 
aion  by  the  utterer  of  the  existence  of  the  bank  aufficient  to  prove  it  in 
the  abaence  of  evidence  to  the  contrary. 

SciENTmc,  Pborsrional,  or  Business  Books  ob  Pubugationb  abb  not 
Etidbnoe  of  the  facta  atated  therein,  though  admiaaibie  to  ahow  the 
atate  of  invention,  the  course  of  composition,  the  meaning  of  worda, 
or  the  theoriea  or  opinions  prevailing  in  the  age  in  which  they  were 
written. 

Witness  is  not  Competbnt  to  Testitt  to  Genuineness  of  Bank  Kote 
who  baa  never  aeen  a  genuine  note  of  that  bank,  butwhoee  knowledge  of 
its  notes  is  derived  from  fao-similea  engraved  or  descriptions  printed  in  a 
bank  reporter  or  directoiy. 

No  One  is  Competent  to  Txstut  to  Genuineness  of  Signature  who  is 
not  acquainted  with  the  signer's  handwriting  from  seeing  him  write,  or 
from  frequently  seeing  specimens  of  it,  or  from  a  comparison  before  the 
jury  of  the  questionable  handwriting  with  specimens  of  it,  produced, 
admitted,  or  clearly  proved  to  be  not  only  genuine,  but  not  got  up  for  the 
occasion. 

WlXNBSS  IS  iNCOMPErBNT  TO    TbSTIFT  TO    GENUINENESS    OF   HaNDWBITINO 

who  is  acquainted  with  it  only  from  printed  descriptions  and  fac-aimUea. 
On  Indictment  for  Criminally  Uttering  Counterfeit  B^k  Notes, 
it  may  be  proved  that  the  prisoner  on  the  same  day  passed  as  genuine 
spurious  as  distinguished  from  counterfeit  bank  n^tes,  and  that  when 
arrested  he  had  aeveral  auch  notes  both  signed  and  unsigned  in  his  poa- 
aeaaion,  for  the  purpose  of  ahowing  that  lie  knowingly  paased  theconnter- 
feit  bill  with  the  uttering  of  which  he  is  char£:c<l. 
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ImnDiMBNT  against  Daniel  Brown  for  haTing  in  hispoaaeesion 
with  intent  to  pass,  and  for  passing  with  intent  to  defraud  one 
Keating,  a  ten-doUar  counterfeit  bill  of  the  Bank  of  Montgom- 
eiy  County,  Pennsylvania.  The  first  count  charged  him  with 
having  in  his  possession  a  counterfeit  bank  bill,  ''  purporting  to 
be,  and  in  imitation  of,  a  bank  note  "  of  the  above  bank,  and  in 
words  and  figures  as  follows:  **  The  Bank  of  Montgomery 
Gouniy  promise  to  pay  ten  dollars  on  demand  to  B.  Magune  or 
bearer,"  dated,  and  signed  by  the  president  and  cashier,  with 
intent  to  pass  it  as  true,  though  knowing  it  to  be  false.  The 
second  count  charged  the  uttering  of  the  counterfeit  bank  note 
with  knowledge  of  its  falsity  and  with  intent  to  defraud.  To 
prove  that  the  note  was  counterfeit,  the  prosecution  called 
Weaver,  who  testified  that  he  had  been  a  bank  cashier  for  thirty 
years,  and  was  accustomed  to  handle  money;  that  he  believed 
there  was  such  a  bank  as  the  Montgomery  County  Bank,  and 
that  the  note  in  question  was  counterfeit;  that  he  had  no  rec- 
ollection of  ever  seeing  any  bills  of  that  bank  that  appeared 
to  be  genuine,  and  his  knowledge  of  the  existence  of  the  bank 
was  derived  from  the  bank-note  directory,  or  like  publications. 
This  testimony  waa  objected  to  by  the  prisoner's  counsel,  but 
the  court  admitted  it.  Subject  to  the  same  objection,  the  testi- 
mony of  Mumford  was  admitted,  who  testified  that  he  had  been 
a  bank  cashier  for  many  years,  and  was  familiar  with  bank 
notes;  that  he  thought  there  was  such  a  bank  as  that  named 
in  the  indictment,  and  that  he  must  have  seen  a  bill  of  such  a 
bank,  for  in  some  way  the  name  seemed  familiar  to  him.  He 
had  seen  the  name  of  the  bank  in  publications,  but  had  no 
other  knowledge  of  its  existence.  He  thought  the  bill  in  ques- 
tion counterfeit.  He  had  compared  it  with  a  facHsimile  of  a 
bill  of  that  bank  contained  in  a  bank  publication,  and  thought 
that  the  writing  in  the  bill  seemed  stifEer  than  in  the  fac-simile. 
For  the  purpose  of  proving  that  the  prisoner  knew  that  the  note 
uttered  by  him  was  counterfeit,  and  contrary  to  the  objection  of 
the  prisoner's  counsel,  the  court  admitted  evidence  that  the  de- 
fendant, at  the  same  time  and  at  the  same  gambling  sitting, 
passed  to  Keating,  as  change  for  a  five-dollar  bill,  two  spurious 
unsigned  bank  bills,  and  that  upon  the  arrest 'of  the  prisoner 
there  were  found  upon  his  person  other  spurious,  as  distin- 
guished from  counterfeit,  bank  biUs,  both  signed  and  unsigned, 
and  these  were  laid  before  the  jury.  To  the  admission  of  this 
evidence,  and  to  the  charges  of  the  court,  exceptions  were  taken 
\iy  the  prisoner's  counsel. 
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Sheffield^  for  the  prisoner. 

Hari^  aUomey'general^  for  the  state, 

£j  Court,  AiOBS,  0.  J.  This  indictment  seems  to  have  been 
treated  below  and  in  the  argument  before  us  as  if  found  and 
to  be  maintained  under  the  sixty-ninth  and  seventieth  sections 
vi  the  act  concerning  crimes  and  punishments:  Dig.  1844,  390. 
Those  sections,  which  are  to  be  read  with  the  sixty-eighth  section 
of  the  same  act  in  order  to  be  understood,  relate,  so  far  as  bank 
bills  or  bank  notes  are  concerned,  to  the  uttering  of  counter- 
feit bank  bills  knowing  them  to  be  counterfeit,  and  with  intent 
to  defraud,  and  the  having  such  bills  in  possession  with  such 
knowledge  and  intent,  only  when  in  imitation  of  or  purport- 
ing to  be  bank  bills,  issued  by  some  **  corporation,  which  is,  or 
hereafter  may  be,  established  as  a  bank  in  this  state  or  else- 
where." Such  is  the  precise  language  of  the  sixty-eighth  sec- 
tion, which  relates  to  the  forging  of  bank  bills,  and  the  sixty- 
ninth  and  seventieth  sections  relating  to  the  criminal  uttering 
and  having  in  possession  of  bank  bills,  import  the  same  limita- 
tion by  the  words  ''  any  such  false,"  etc.,  *'  bank  bill  or  note," 
found  in  both  of  them.  To  describe,  therefore,  an  offense 
against  either  of  these  sections,  the  indictment  should  allege 
with  due  certainty  that  the  forged  note  criminally  uttered  or 
possessed  was  in  imitation  of  or  purported  to  be  a  bank  bill 
issued  by  some  corporation  established  as  a  bank;  and  in  such 
case,  some  proof  of  the  establishment  of  the  corporation  as  a 
bank  (what  it  is  not  necessaiy  now  to  decide),  must  be  given  to 
satisfy  this  necessaiy  allegation. 

The  indictment  before  us,  however,  contains  no  such  allega- 
tion, and  could  not  therefore  be  maintained  under  either  of 
those  sections.  In  this  respect,  it  will  be  noticed  that  these 
sections  of  our  statute  differ  materially  from  the  statute  of  New 
York,  to  the  exposition  of  the  words  of  which  the  cases  of  Peo- 
pie  V.  Davis,  21  Wend.  310-313,  and  People  v.  Peabody,  25  Id. 
472,  have  been  cited  on  the  part  of  the  state.  The  words  of 
that  act  are,  or  were,  ^*  issued  or  purporting  to  have  been  issued 
by  any  corporation  or  company  didy  authorized  by  the  laws  of 
the  United  Stat^,  or  of  this  state,  or  of  any  other  state,  gov- 
ernment, or  country" — ^words  which  include  the  forgery,  etc., 
of  the  bills  of  all  banks,  whether  incorporated  or  not. 

Nor  is  this  indictment  maintainable  at  common  law.  The 
offense  of  actually  obtaining  money  or  other  valuable  thing  by 
the  use  of  a  false  token  is  undoubtedly  punishable  at  common 
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kw  AS  a  ehaal;  bat  to  oonstitate  saoh  a  miademeanor  at  com- 
iDon  Liw,  fiometwdy  moat  haTe  been  defmoded  or  cheated; 
irhereas  this  indictment  merely  charges  in  one  count  the  poa- 
MSBiDg,  and  in  the  other  the  uttering,  of  the  forged  bank  bill 
inth  an  intent  to  defiand:  2  East  P.  0.  825,  826.    The  indict- 
ment is,  howcfrer,  maintainable  in  our  riew  under  the  seventy- 
leoond  section  of  the  act  concerning  crimes  and  punishments 
(Kg.  1844,  390,  891),  which  enumerates  amongst  the  many  in- 
stnnnents  the  f orgexy  or  criminal  uttering  of  which,  when  forged, 
18  to  be  duly  punished,  any  "promissory  note,"  and  finally, 
"any  writing  whaterer  purporting  to  contain  the  endence  of 
any  debt,  contract,  promise,  etc.''    A  bank  note,  such  as  this 
indictment  describes  and  sets  forth,  is  '*a  promissory  note,'* 
and  at  least  purports  to  contain  the  evidence  of  a  debt,  con- 
tzBct,  or  promise  on  the  part  of  the  bank;  and  fairly  comes 
within  the  purview  of  this  section,  whether  the  bank  be  incor- 
poiated  or  not:  Brown  t.  CcmmonwedUh,  8  Ifass.  64;  Common' 
weaUh  ▼.  Carey,  2  Pick.  47,  49,  50;  CommonwedUh  t.  Riiey, 
Thach.  Cr.  Gas.  67. 

We  have  called  attention  to  the  section  under  which  we  deem 
this  indictment  sustainable,  that  we  may  occupy  a  proper  posi- 
tion from  which  to  discern  whether  any  evidence  of  the  exists 
enoe  of  the  Montgomery  Counly  Bank  was  necessary  to  be  given 
to  the  jury  in  order  to  convict  the  prisoner  under  it.  The  ab- 
sence of  competent  evidence  to  prove  its  existence  being  the 
first  exception,  in  proper  order,  to  the  rulings  and  charge  of  the 
court  below.  Now,  this  section  punishes  not  only  the  forging 
and  uttering  with  a  criminal  intent  of  the  forged  instrument 
in  imitation  of  something  actually  existing,  or  made  by  some 
person  or  corporation  actually  existing,  but,  as  we  have  seen,  the 
false  making,  or  uttering  with  the  criminal  knowledge  and  intent, 
of  '*  any  writing  whatever  purporting*  to  contain  evidence  of  any 
debt,  contract,  promise,  etc.; "  that  is,  as  we  construe  it,  of  any 
writing  professing  on  its  &ce  to  contain  such  evidence.  In 
this  view,  had  the  indictment  simply  charged,  as  it  might  have 
done,  that  the  prisoner  uttered  a  forged  note  with  the  criminal 
knowledge  and  intent,  purporting  to  be  the  promissory  note  of 
the  Montgomery  County  Bank,  or  a  writing  containing  evidence 
of  a  promise  by  the  Montgomery  Counfy  Bank,  we  mean,  of 
course,  with  due  certainty,  no  evidence  of  the  existence  of  the 
t>ank,  either  as  a  corporation  or  association,  would  have  been 
necessary,  since  the  crime  described  by  this  section  of  the  stat- 
ute would  have  been  set  forth  in  the  indictment,  and  might  be 
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fally  proved,  whether  such  a  bank  existed  or  not:  People  ▼. 
Davis,  21  Wend.  310,  312,  313,  and  cases  cited.  If,  indeed,  the 
allegation  was  that  the  fraudulent  uttering  was  with  intent  to 
defraud  the  bank,  proper  proof  of  the  existence  of  the  bank 
would  be  requisite:  People  ▼.  Peabody,  25  Id.  472. 

The  indictment  before  us,  however,  does  not  so  describe  the 
offense  committed  by  the  prisoner;  but  alleges  that  the  note 
criminallj  uttered  by  him  *'  was  in  imitation  of,  and  purported 
to  be,  a  bank  note  issued,''  etc.  As  descriptive  of  the  particu- 
lar offense  charged,  and  of  the  instrument  and  means  by  which 
it  vras  committed,  we  deem  this  allegation  so  far  material  that 
some  proper  proof  should  have  been  submitted  to  the  jury  to 
support  it.  An  imitation  supposes  something  to  be  imitated; 
an  imitated  bank  bill  supposes  a  genuine  bank  bill,  issued,  of 
course,  by  some  existing  bank.  Although  we  do  not  think  that 
in  a  case  in  which  it  was  necessary  to  prove  the  existence  of  a 
bank,  reputation,  and  therefore  the  statement  of  the  fact  in  a 
printed  publication,  would  be  sufficient,  yet  we  do  think  that 
the  uttering  as  true  a  note  purporting  to  be  issued  by  a  bank  is 
an  admission  or  statement  of  the  existence  of  the  bank  by  the 
utterer  of  the  strongest  character;  and  certainly,  in  the  absence 
of  aU  proof  to  the  contrary,  as  in  this  case,  qtiite  sufficient 
to  prove  its  existence:  Uniled  States  v.  Ibye,  1  Curt.  365,  366. 
With  proof  of  this  sort  in  the  case,  if  the  mere  question  had 
been  whether  the  Montgomery  County  Bank  existed  or  not, 
we  should  not  have  been  disposed  to  grant  a  new  trial  because 
the  judge  below  charged  the  jury  that  reputation  alone  was  suf- 
ficient evidence  of  the  existence  of  the  bank,  however  mistaken 
we  might  have  deemed  him  to  be. 

The  allegation,  however,  that  the  uttered  bill  was  in  imita- 
tion of,  as  well  as  purported  to  be  issued  by,  the  Montgomery 
County  Bank,  we  have  already  said  we  deem  to  be  material. 
Indeed,  in  such  a  case,  not  only  do  the  cases  and  text-books 
suppose  some  proof  of  imitation  necessary,  but  define  the  de- 
gree of  resemblance  necessary  to  be  proved,  nearly  in  the  words 
of  the  learned  judge  who  tried  this  case  below,  as  such  as  would 
impose  upon  persons  of  ordinary  observation:  2  Stark.  Ev.  57U; 
2  East  P.  C.  951,  952;  SUUe  v.  Carr,  6  N.  H.  367.  The  excep- 
tion, therefore,  taken  to  the  evidence  offered  in  support  of  this 
allegation,  involving  also,  as  it  seems  to  us  to  do,  an  exception 
to,  or  at  least  bringing  before  us,  the  kind  of  evidence  by  which 
the  forgery  itself  was  proved,  next  demands  our  attention. 

Without  going  into  a  critical  analysis  either  of  the  rulings 
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upon  the  testiinony  or  of  the  chai^,  it  safBeiezitly  appears  from 
the  bill  of  exceptions  before  us  that  the  fact  that  the  bill  uttered 
vas  an  imitation  of  the  genuine  bills  of  this  bank  as  all^gad,  or 
even  that  it  was  a  forged  bill  of  this  bank,  rested  wholly  upon 
the  testiniony  of  two  witnesses;  one  of  whom  swore  that  he  had 
neTer  seen  a  genuine  bill  of  the  bank,  and  knew  nothing  about 
the  bank  or  its  existence  except  what  he  had  derived  from  some 
printed  bank  reporter  or  directory,  and  the  other  of  whom  could 
not  swear  with  certainly  to  any  other  source  of  knowledge,  and 
fieems  to  have  come  to  a  conclusion  that  the  bill  was  foiged, 
from  a  comparison  between  the  handwriting  in  the  bill  uttered 
and  a  fao-simile  of  the  handwriting  in  a  fao-simile  of  a  bill  of 
this  bank  found  by  him  in  some  similar  publication.  It  is 
hardly  neoessazy  to  say  that  printed  books  or  publications  of 
any  sort  are  not  received  in  courts  of  justice  as  evidence  of  any 
lact  stated  in  them,  however  practically  useful  they  may  be  as 
guides  to  professional  or  business  men.  It  is  indeed  true,  as 
suggested,  that  much  of  the  scientific  knowledge  of  experts  in 
medicine,  surgery,  mechanics,  chemistry,  etc.,  is  derived  from 
books;  and  the  tmowledge  of  experts  in  any  of  the  arts  founded 
upon  science  would  in  general  be  small  indeed  had  they  not 
availed  themselves  of  the  fruits  of  the  research  and  experience 
of  their  predecessors  as  taught  in  books.  Yet  even  in  such  a 
case,  the  scientific  book  would  be  no  evidence  of  any  fact  stated 
in  it  interesting  to  an  issue  on  trial  in  a  court  of  law;  nor  a 
historic  work,  of  the  happening  of  any  event  related  in  it,  to  be 
found  by  a  jury;  though  valuable  and  admissible  for  the  pur- 
pose of  showing,  when  necessary  to  be  shown,  the  state  of  in- 
vention, the  course  of  composition,  the  meaning  of  words,  or 
the  theories  or  opinions  which  prevailed  in  the  age  in  which 
they  were  written:  Bee  Don&y  v.  Ousefey,  86  Eng.  L.  &  Eq.  519, 
524-526,  529,  631,  in  which  this  matter  was  recently  considered 
by  the  court  of  exchequer.  Much  less  can  ephemeral  publica- 
tions, such  as  bank  directories  or  reporters,  be  referred  to  or 
produced  in  court  in  proof  of  any  fact  stated  in  them;  or  the 
lac-similes  of  bank  bills,  printed  in  them,  be  employed  as 
standards  of  comparison,  to  which  bills  charged  as  counterfeit 
are  to  be  referred  for  the  purpose  of  proving  either  their  general 
resemblance  to  or  spet^  difference  from  the  genuine  bills  of 
the  bank.  Nor,  however  expert  he  may  be  as  a  detector  of  bad 
money  in  general,  do  we  deem  any  witness  qualified  to  instruct 
a  jury  whether  a  particalar  note  counteif eits  another  or  othen 
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of  the  flame  bank  who  has  never  seen  a  genuine  note  of  that 
bank,  but  whose  whole  knowledge  of  its  notes  is  deriyed  f  ron> 
engraved  f ao-simileSy  or  printed  descriptions,  for  the  aoeoracj  oi 
even  honesty  of  which  we  have  no  voucher.  It  is  within  eveiy 
man's  experience  that  many  genuine  bills  of  distant  banks  have- 
been  condemned  as  counterfeits  by  experts  on  account  of  bad 
engraving  or  oven  bad  paper,  they  having  no  knowledge  of  the 
engraving  or  paper  actually  employed.  As  to  the  handwriting^ 
in  the  body  of  the  bill,  or  of  the  signatures  of  the  president  and 
cashier,  the  rule  is  well  settled  ttiat  no  one  is  competent  ta 
swear  to  its  being  either  genuine  or  f  oiged  who  is  not  acquainted 
with  his  handwriting  from  seeing  the  writer  write,  or  from  fre- 
quently seeing  genuine  specimens  of  it  in  the  usual  course  of 
business;  or,  which  is  an  American  extension  of  the  souroea  Gf 
such  knowledge  by  no  means  universal,  from  a  comparison  be- 
fore the  jury  of  the  questionable  handwriting,  with  speoimena 
of  it  produced,  admitted,  or  at  least  fully  and  clearly  proved  to> 
be  not  only  genuine,  but  not  got  up  for  the  occasion.  It  is  evi- 
dent that  he  who  is  acquainted  with  the  genuine  handwriting 
only  from  printed  descriptions  and  fac-similes  is  qualified  ta 
swear  with  regard  to  it  in  none  of  these  accustomed  modes. 
Nor  do  we  deem  that  the  seventy-seventh  section  of  the  act 
concerning  crimes  and  punishments  (Dig.  1844,  892)  vras  de- 
signed to  introduce  so  loose  a  practice  in  so  grave  a  matter  aa 
a  criminal  chaige  of  this  degree  as  to  allow  persons  to  swear  ta 
the  handwriting  on,  or  to  the  genuineness  or  falsity  of,  bank 
bills,  who  could  not  certainly  say  that  they  had  any  other  knowl- 
edge of  either  than  what  they  had  derived  from  a  bank  reporter. 
The  latter  clause  of  that  section,  to  which  we  have  been  referred,, 
is,  ''but  the  testimony  of  any  competent  witness,  who  is  ac- 
quainted with  the  handwriting  of  the  person,  or  who  has  knowl- 
edge of  the  difference  of  true  and  counterfeit  or  altered  bank 
bills,  and  who  is  skilled  therein,  shall  be  received  as  competent 
evidence  to  prove  any  such  bank  bill  or  note  to  be  false,  forged, 
counterfeited,  or  altered."  After  dispensing,  in  certain  cases, 
with  a  supposed  necessity,  unknown  to  the  common  law,  of 
calling  the  party  whose  name  is  forged  to  prove  the  fact,  the 
section  proceeds,  in  the  words  just  quoted,  to  Efpecify  the  kind  of 
proof  to  the  foigexy  which  may  be  substituted.  By  the  express 
words  of  the  section,  however,  the  witness  must  be  **  compe- 
tent," and  so  far  as  knowledge  of  the  difference  between  true 
and  counterfeit  bills  is  concerned,  must  be  "  skilled  therein/* 
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leaving  the  standard  of  both  competfinaj  and  ■kill  to  be  fixed 
by  the  courts  under  the  general  law. 

In  conclusion  upon  this  point,  we  do  not  think  the  witnesses 
to  resemblance  of  f  orgexy  called  by  the  govemment  well  skilled 
orcompetenty  according  to  any  rule  of  law  known  to  us»  to  swear 
to  the  matter  to  which  their  testimony  was  reoeiTed;  nor  do  we 
think  it  safe  that  a  conyiction  should  rest  upon  testimony  so 
loose  and  uncertain;  and  upon  this  ground  there  must  be  a  new 
trial,  as  requested  by  the  prisoner. 

This  disposes  of  the  motion;  but  as  our  attention  has  been 
called,  at  the  argument,  to  another  ground  upon  which  it  was 
made,  we  may  as  well  dispose  of  it  for  the  purposes  of  the  new 
trial.  We  refer  to  the  admission  by  the  judge  of  proof  that  the 
prisoner,  on  the  same  day  and  at  the  name  gambling  sitting, 
passed  as  genuine  spurious,  as  distinguished  from  counterfeit, 
bank  bills,  and  that  when  arrested  he  had  seyeral  such  bills, 
both  signed  and  unsigned,  in  his  possession,  for  the  purpose  of 
showing  that  he  knowingly  passed  the  counterfeit  bill  with  the 
uttering  of  which  he  was  charged. 

It  is  Texy  true  that  no  case  that  we  have  seen  has  gone  to  the 
precise  point  of  the  admissibiliiy  of  such  testimony  for  the  above 
purpose.  The  passing  and  possession  of  other  cotmterf eit  bills 
of  the  same  denomination,  or  of  other  denominations,  and  pur- 
porting to  be  bills  of  the  same  or  other  banks,  have  been  famil- 
iarly proved  for  the  purpose  of  showing  the  9cienier  of  the  pris- 
oner in  passing  the  particular  counterfeit  bill  charged.  The 
notion  upon  which  the  admissibiliiy  of  such  testimony  is  based, 
according  to  an  eminent  writer  on  the  criminal  law  of  Scotland, 
is  the  tendency  of  such  evidence  to  prove  that  the  prisoner  is  a 
dealer  in  such  paper,  caught  in  the  very  act  of  disposing  of  it, 
instead  of  a  casual  receiver  and  innocent  passer  of  the  particular 
bill  traced  back  to  him:  Allison  on  the  Principles  of  the  Crimi- 
nal Law  of  Scotland,  420.  In  this  view,  it  does  not  seem  to  us 
to  affect  the  bearing  of  the  evidence  upon  the  question  of  scienter 
whether  the  bills  be  spurious  or  counterfeit.  The  two  crimes 
may  be  technically  different;  but  they  are  of  pxedBely  the  same 
kind  in  this,  that  they  indicate  the  prisoner  to  be  a  dealer  in 
bad  bank  paper,  and  so  indicate  that  he  did  not  innocently  pass 
the  counterfeit  bill  with  the  uttering  of  which  he  is  charged. 
Within  the  principle,  we  think,  therefore,  that  the  evidence  was 
admissible,  and  see  no  ground  for  this  exception. 

New  trial  granted,  to  be  had  at  the  nest  term  of  the  court  of 
eommon  pleas  in  the  county  of  Newport 
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Experts  ooNoiBimro  HANDWBimio,  OoMyrrEKOir  or:  8ee  note  to  H€ 
mond  V.  Woodman^  06  Am.  Deo.  240-242. 

Gkkuihx  Siokatubbs  must  bb  Used  ab  Staniiabds  ov  Gompabibok; 
CcmmonweaUh  ▼.  EajBtman^  48  Am.  Deo.  606;  Bdbar  ▼.  Homu^  36  Id.  224. 

PBOTESSIONAL  OB  SoiEimFIO  WOBKS  ABB  NOT  APHTSSTWiB  IX  EviDBHCB: 

MtMn  ▼.  EcuUy,  62  Am.  Deo.  171;  Lunmg  v.  States  52  Id.  153;  AAworth  ▼. 
Kittridge,  59  Id.  178.  and  note  180-187. 

To  Sustain  Indioimbnt  fOB  Fobobbt,  It  nun  bb  Bboiwht  wixrin 
Statute:  StaU  v.  Morion,  65  Am.  Deo.  201. 

Bank  Ckbok  mat  be  Desobibed  as  Obdbb  vob  Monby  qb  as  Bill  ov 
Ezohanoe,  in  indiotment  for  forgery:  8taU  v.  Morton,  65  Am.  Deo.  201. 

Fobgeb  ov  Aooeptance  ov  Bank  Chxok  is  Estopped  vbom  Dbntino 
authority  of  teller  whose  name  is  forged:  Slate  ▼.  Morton,  65  Am.  Dea  201. 

EVIDENOB  THAT  PBISONBB  HAS  UTTBBED  OR  PASSED  OB  HAD  IN  HIS  POS- 
SESSION other  forged  or  ooonterfeit  notes  or  bank  bills  is  admisnble  to  prove 
the  $ekiUer:  McCartney  ▼.  Staie,  56  Am.  Deo.  610;  8iat$  ▼.  WUUamo,  45  Id. 
741;  see  8taU  ▼.  SpaMmg,  48  Id.  158. 

Statement  in  Indictment  and  Pboov  or  Incobpdbation  ov  Bank 
npon  whioh  writing  ia  alleged  to  have  been  foiged:  See  8UUe  ▼.  Jone$,  86  Am. 
Deo.  257. 

Pboov  ov  Ezistenoe  ov  Bank  is  not  Nbobssabt  to  Pboov  ov  Faxbrt 
ov  FoBOED  Note:  McChurtneif  v.  State,  56  Am.  Deo.  610^  note  612. 

What  OoNVxnons  Fobobbt:  See  note  to  Amoid  ▼.  Ooti,  22  Ann.  Deo. 
806-321. 
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[6  Bbodb  Iuaxd.  60.1 

Etpbessed  Dbtbbmination  ov  Felonious  Intent,  Aooompanibd  bt  Fobob 
SuwidENT  TO  Cabbt  Intent  INTO  EwECT,  makos  a  ease  of  taking  by 
open  violenoe  or  robbery,  as  distingoiahed  from  a  seoret  taking  or  mere 
inatohing  by  sarprise  from  the  hand  of  another. 

Faot  that  Subpbise  Aided  Fobcb  Employed  by  Pbibonbb  will  not  pre- 
vent the  force  employed  from  aggravating  the  ease  to  one  of  robbery. 

Taking  Watch  vbom  Pebson  is  Bobbebt,  where  the  prisoner  passed  his 
arm  throagh  the  arm  of  the  proseoator  and  need  violenoe  sufficient  to 
break  the  ribbon  wateh-goard  worn  by  the  proseoator  aboat  his  neek,  at 
the  same  time  exolaiming,  "  Damn  yon,  I  will  have  your  watohl "  not- 
withstanding the  force  did  not  affiright,  bat  merely  sntprised,  the  prose- 
oator. 

Indiotmbnt  cbaiging  highway  robbeiy  in  one  oonrt  and  steal- 
ing from  the  person  in  another.  Shortly  before  the  oominiasion 
of  the  o£FenBe  the  prosecutor  and  the  prisoner,  who  was  a 
stranger  to  the  proseoator,  had  been  walking  arm  in  arm,  the 
prisoner  having  Tolonteered  to  conduct  the  proseoator  to  a  place 
where  he  could  prooure  a  carriage  to  take  him  home.  Ti» 
prosecutor  not  sacoeeding  in  obtaining  a  oonTsyanoe  in  tha 
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prifloner's  company,  left  him  and  proceeded  alone  in  his  aearoh. 
ShorUj  afterwards  lie  was  again  joined  bj  the  prisoner,  who 
passed  one  arm  through  the  arm  of  the  prosecutor,  and  with  hia 
other  hand  seized  the  watch  of  the  pioeeeator,  exckiming, 
"Damn  jou,  I  will  have  your  watch  1''  and  fled  with  it,  pursued 
by  the  prosecutor.  The  watch  was  in  the  prosecutor's  Test 
pocket,  and  was  attached  to  a  silk  ribbon  watch-guard  about 
half  an  inch  wide,  which  passed  about  his  neck.  This  watch- 
guard  the  prisoner  broke  in  taking  the  watch.  The  prosecutor 
was  asked  whether  he  was  in  fear,  and  replied,  "  I  was  much 
afiaid  that  ho  would  get  my  watch."  The  Tcrdict  was,  guilty  of 
highway  robbery;  but  it  appearing  that  this  crime  was  not  cog- 
nizable by  a  single  justice,  the  yerdict  was  set  aside,  and  the 
cause  submitted  to  the  full  court  upon  an  agreement  that  if 
the  court  were  of  the  opinion  that  the  above  facts  constituted  the 
crime  of  highway  robbery,  as  distinguiahed  from  that  of  stealing 
from  the  person,  the  prisoner  should  plead  guilty  to  the  former, 
otherwise  to  the  latter  crime. 

Hart,  aUomey-general,  for  the  state. 

Ripley,  for  the  prisoner. 

By  Ck)urt,  Ames,  C.  J.  We  all  agree  that  this  ia  a  case  of 
robbery,  upon  the  ground  that  the  felonious  taking  was  effected 
by  force.  The  passing  by  the  prisoner  of  hia  arm  through  the 
arm  of  the  prosecutor,  and  the  Tiolence  used  by  him  in  break- 
ing  the  ribbon  guard  about  the  neck  of  the  prosecutor,  accom- 
panied by  the  prisoner's  open  announcement  at  the  time  of  his 
determination  to  take  the  watch,  make,  in  our  judgment,  a 
stronger  case  of  taking  by  Tiolence  than  Bex  y.  Masons  Buss.  & 
By.  410,  in  which  the  taking  was  accompanied  only  by  the  force 
necessary,  by  two  or  three  jerks,  to  break  the  steel  guard-chain 
about  the  neck  of  Che  prosecutor,  without  any  announcement  of 
purpose  by  way  of  threat,  or  any  laying  on  of  hands.  The  ex- 
pressed determination,  at  the  time,  of  the  felonious  intent,  ac- 
companied by  the  degree  of  force  requisite  to  carry  the  intent 
into  effect,  make  this  a  clear  case  of  a  taking  by  open  violence, »» 
distinguished  from  a  secret  taking,  or  a  mere  snatching  by  sur- 
prise from  the  hand  of  another.  If  there  be  Tiolence  sufficient 
to  effect  the  evil  intent,  its  degree  does  not  seem  to  be  of  im- 
portance in  characterizing  the  crime,  as  appears  from  the 
case  mentioned  by  Holroyd,  J.,  1  Lew.  0.  0.  800,  in  which  the 
judges  held  that  the  running  of  the  prisoner  against  the  person 
of  another  for  the  purpose  of  diyerting  his  attention  whilst  he 
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picked  his  pocket  was  sufficient  force  to  make  the  taking  rob- 
bery, since  it  was  u^ed  with  that  intent.  The  fact  that  surprise 
aided  the  force  employed  by  the  prisoner  to  enable  him  to  ac- 
complish hiFi  purpose  will  not  prevent  the  force  employed  from 
aggravating  the  case  to  one  of  robbery. 

The  prisoner  was  accordingly  sentenced  for  the  crime  of  high- 
way robbery. 

What  CovsnruTES  Bobbebt. — ^Robbery  is  a  takmg  of  anything  of  any 
▼alue  belonging  to  another  from  the  person  or  presence  of  another,  against 
his  will,  by  means  of  force  or  fear,  and  with  an  intent  to  steal  it.  Lord 
Coke,  Lord  Hale,  and  Serjreant  Hawkins  define  robbery  as  the  felonious  and 
violent  taking  of  anything  of  Talae  from  the  person  of  another,  patting  him 
in  fear;  and  Mr.  Bishop  says  that  *' robbery  is  larceny  committed  by  vio- 
lence from  the  person  of  one  put  in  fear:'*  Go.  Inst.  68;  I  Hale  P.  C.  532;  1 
Hawk.  P.  0.  212;  2  Bishop  Grim.  L.,  sec.  1156.  But  as  robbery  may  be  com- 
mitted either  by  violence  or  putting  in  fear,  the  above  definition  is  the  cor- 
rect one:  2  East  P.  G.  707;  4  Bla.  Gom.  242;  1  Whart.  Grim.  K,  sec. 
847;  McDaniees  Case,  Post.  121;  S.  G.,  19  How.  St.  Tr.  745,  806;  UniUd 
StatfJi  V.  Jones,  3  Wash.  209;  UnUed  States  v.  iSimms,  4  Granch  G.  G.  618; 
United  States  v.  Wilson,  Baldw.  93;  Clary  v.  State,  33  Ark.  561;  Long  v. 
State,  12  Ga.  293;  Seymour  v.  State,  15  Ind.  288;  Shinn  v.  State,  64  Id.  13; 
S.  C,  31  Am.  Kep.  110;  StcUe  v.  Breioer,  53  Iowa,  735;  Glass  v.  ComarMm- 
wealth,  6  Bush,  436;  Commonwealth  v.  Humphries,  7  Mass.  242;  McDaniel  v. 
StaU,  8  Smed.  &  M.  401;  S.  G.,  47  Am.  Dec.  93;  State  v.  Broderick,  59  Mo. 
318;  State  v.  Oorham,  55  N.  H.  152;  StaU  v.  Burke,  73  N.  G.  83;  State 
V.  Cowan,  7  Ired.  L.  239;  Commomoealth  v.  Snelling,  4  Binn.  379;  Creufs 
V.  State,  3  Goldw.  350;  Hammond  v.  Stale,  Id.  129.  If  the .  indictment 
allege  force  and  violence,  it  need  not  allege  a  putting  in  fear,  and  vice 
versa:  Id.  If  force  be  used,  it  is  not  essential  that  the  prosecutor  should 
be  either  aware  or  afraid  of  the  taking,  as  where  the  prisoner  took  hold 
of  the  prosecutor's  cravat  and  pressed  him  against  a  wall,  at  the  same 
time  taking  his  watch  without  his  knowledge:  CommonweaJik  v.  Sndiing, 
4  Binn.  379.  So  fear  alone,  without  the  exhibition  of  actual  force.  Is  suf- 
ficient: See  ij\fra.  In  Texas,  however,  the  rule,  under  the  statute  of  that 
state,  is,  that  where  the  taking  is  by  assault  there  need  be  no  putting  in  fear, 
but  when  it  is  by  violence  there  must  be  a  putting  in  /ear;  and  a  conviction 
on  the  ground  of  a  putting  in  fear  cannot  be  sustained  nnder  an  indictment 
for  an  assault  and  putting  in  fear,  but  the  indictment  must  allege  "  violence 
and  putting  in  fear."  Without  the  allegation  of  violence  in  connection  with 
the  putting  in  fear,  the  indictment  is  defective:  Kimble  v.  State^  12  Tex.  App. 
420;  Williams  v.  State,  Id.  240,  modifying  the  rule  of  Wilson  v.  StaU,  3 
Id.  63,  where  it  was  held  that  whether  the  offense  be  oommitted  by  assault 
or  by  violence,  the  indictment  must  allege,  in  addition,  a  patting  in  fear  of 
life  or  of  bodily  injury. 

Robbery  is  said  to  be  a  compound  larceny  composed  of  the  crime  of  laroeuy 
from  the  person  with  the  aggravation  of  force,  actual  or  oonstmctive,  naed  in 
tne  taking:  2  Bishop  Grim.  L.,  sec.  1 158;  see  Long  v.  State,  12  Ga.  293;  Com- 
monweaUh  v.  Humphries,  7  Mass.  242;  Crews  v.  State,  3  Goldw.  350;  Ham- 
mond V.  State,  Id.  129;  People  v.  Nelson,  56  Gal.  77.  '*The  indictment  fot 
robbery  charges  a  larceny,  2  Bisliop's  Grim.  Ih-oc.,  sec.  1002;  Mathews  v. 
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SUMie,  4  Ohio  St  538»  together  with  the  aggravating  itaatter  which  mekee  it 
in  the  particular  instanoe  rohhery.  For  example,  the  property  ie  deecribed 
the  same  as  io  on  indictment  for  larceny:  Brtnnon  v.  StcUe^  25  Ind.  403;  Mc' 
Entee  v.  StcUe^  24  Wis.  43;  the  ownership  is  in  the  same  way  set  oat:  Com- 
mmweallh  v.  Clifford^  8  Coah.  215;  Smedly  v.  State,  30  Tex.  214;  People  v. 
Fire,  21  GaL  344;  Crem  v.  SUUe,  3  Goldw.  350;  2  Bishop's  Crim.  Proc,  sec. 
1007.  Then  if  the  aggravating  matter  is  not  proved  at  the  trial,  the  defend- 
ant may  be  convicted  of  simple  Uuroeny:  1  Bishop  Crim.  L.,  see.  1055;  State  v. 
JenHas,  36  Mo.  372;**  see  tn/rOy  "  ConvictioQ  of  Laroeny,"  etc  The  property 
taken  most  be  the  subject  of  larceny:  State  v.  Treader,  2  Oar.  Law  Bepoe. 
90;  S.  0.,  6  Am.  Dec.  558  (what  artidee  are  the  subject  of  larceny,  see  note 
to  State  V.  Hrnnee,  57  Id.  270, 277);  1  Whart.  Crim.  L.,  sec  846.  And  where 
a  statute  ma^es  something  the  subject  of  larceny  which  was  not  so  at  common 
law,  then  it  follows  by  legal  consequence  that  it  is  robbery  to  take  this  thing 
f^m  another  person  violently  or  by  patting  him  in  fear:  2  Bishop  Crim.  L., 
sec  1160;  see  Bex  v.  Cannon,  Rass.  &  By.  146;  Begina  v.  Hemming$,  4  F.  & 
F.  50;  McEntee  v.  State,  24  Wis.  43;  SlaU  v.  Carro,  26  La.  Ann.  377. 

We  have  used  the  expression  "actual  or  constructive  force."  It  is  a 
phrase  of  occasional  occurrence  in  the  books.  Actual  force  means  personal 
violence,  and  occurs  where  injury  is  done  to  the  person,  or  where  there  is  a 
struggle  to  retain  poasession  of  the  property:  Long  v.  State,  12  Ga.  293.  Con- 
strnctive  force  is  a  putting  in  fear.  When  one  is  put  in  fear  of  an  injury  to  his 
person  or  his  property,  or  to  his  character,  by  a  charge  of  an  unnatural  crime, 
this  is  constructive  force:  Long  v.  Stale,  12  Ga.  293;  see  also  Skinn  v.  Stale, 
64  Ind«  13;  S.  C,  31  Am.  Rep.  110;  Commonwealth  v.  Humphriee,  7  Mass. 
242;  Hammond  v.  State,  3  Coldw.  129;  Crewe  v.  StaU,  Id.  350.  The  prosecu- 
tion nmst  establish  guHt  beyond  a  reasonable  doubt:  People  v.  Core,  59  Cal. 
390.  In  some  states  statutes  make  a  special  crime  of  stealing  from  the  person 
where  the  taking  is  not  sufficiently  aggravated  to  make  the  offense  robbery: 
See  Woodard  v.  State,  9  Tex.  App.  412.  In  the  United  States  sUtutcs, 
where  the  word  " rob"  is  used  it  is  used  in  its  common-law  sense:  Uniud 
States  V.  Wileon,  Baldw.  03;  United  States  v.  Palmer,  3  Wheat.  610;  UnUed 
States  V.  Jones,  3  Wash.  209. 

The  definition  of  robbery  at  the  beginning  of  this  note  contains  statements 
of  the  essential  facts  constituting  the  crime  of  robbeiy.  These  statements 
will  be  treated  in  the  order  in  which  they  occur  in  that  definition,  as  follows: 
1.  The  asportation;  2.  The  thing  taken  and  its  value;  3.  The  ownership;  4. 
From  the  person  or  presence  of  another;  5.  Against  the  will  of  the  prosecu- 
tor; 6.  The  force;  7.  The  fear;  8.  The  animius  furandu 

Asportation. — ^Thero  must  be  an  actual  taking  and  carrying  away:  2  Bishop 
Grim.  L.,  sec  1161;  1  Wbart.  Crim.  L.,  sec  849;  Bex  v.  FarrtU,  1  Leaoh, 
S22;  CommonweaUh  v.  Clifford,  8  Gush.  215;  State  v.  CurUe,  71  N.  C.  56;  Jor- 
dan V.  CommonweaUh,  25  Gratt.  94a  **  If  A  have  his  purse  tied  to  his  girdle 
and  B  assaults  him  to  rob  him,  and  in  struggling  the  girdle  breaks  and  the 
purse  falls  to  the  ground,  this  is  no  robbery,  because  no  taking.  But  if  B  take 
«p  tlie  purse,  or  if  B  had  the  purse  in  his  hand  and  then  the  girdle  break, 
and  striving  lets  the  purse  fall  to  the  ground  and  never  takes  it  up  again,  this 
is  a  taking  and  a  robbery: "  1  Hale  P.  C.  533,  citing  3  InsL  69;  Dalt.  Just, 
c  100;  Cromp.  35.  Where  the  defendant  snatched  a  ]ady*s  ear-ring  from  her 
ear,  in  so  doing  tore  her  ear,  and  left  it  in  the  **  curls  of  her  hair,*'  this  was 
a  sufficient  asportation:  Bex  v.  LapUr,  1  Leach,  320;  but  see  the  authorities 
on  *'  snatching,"  %i\fra.  There  must  be  a  carrying  away.  Thus,  where  the 
prosecutor  upon  command  dropped  the  property,  but  the  prisoner  was  ar> 
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rested  befora  he  ooold  teiie  it,  it  wis  not  lobbny:  ite  ▼.  thrreU,  Id.  SK 
An  indiotment  lies  for  the  final  asportation,  as  where  the  owner  dropped  ac- 
cidentally the  artiole  taken,  and  the  prisoner  picked  it  np  and  refused  to 
deliver  it,  whereupon  a  straggle  ensaed  for  its  possession,  this  straggle  will 
be  a  rednotlon  to  possession  by  the  owner,  and  its  final  asportation  by  force  or 
fear  will  be  robbery:  State  v.  Trexler,  2  Car.  Law.  Bepos.  90;  S.  C,  6  Am. 
Dec.  658.  But  the  crime  is  complete,  though  the  prisoner  sfterwards  return 
the  property  taken:  1  Hale  P.  C.  533;  Pea^B  Ocue^  1  Leach,  228.  The  aspor- 
tation need  not  be  alleged:  Terry  v.  State,  13  Ind.  70. 

Tnnro  Takbn  and  its  Value. — ^It  must  be  the  subject  of  larceny,  and 
therefore  the  taking  of  a  bank  note  is  not  robbery:  State  v.  TWaaler,  2  Gar. 
Law  Repos.  90;  S.  C,  6  Am.  Dec.  558.  But  in  Ohio  bank  notes  are  "  per- 
sonal property"  within  the  robbery  statute:  Turner  v.  State,  1  Ohio  St  422. 
Something  must  be  actually  taken:  1  Hale  P.  C.  532;  Jamu  v.  State,  53  Ala. 
380.  Still,  where  one  forces  another  by  threats  or  violence  to  take  less  than 
the  value  of  his  goods,  this  is  robbery:  Rex  v.  Simons,  2  Esst  P.  C.  712; 
Spencer's  Case,  Id.  The  thing  taken  must  be  of  some  value.  Therefore  to 
obtain  from  a  person  his  promissory  note  by  threatening  with  a  knife  held  to 
his  throat  to  take  his  life  is  not  a  felonious  stealing  of  the  note,  for  it  never 
was  of  value  to  or  in  the  peaceable  possession  of  such  person:  Rex  v.  PhUpoe^ 
2  Leach,  673;  S.  C,  2  East  P.  C.  599;  see  also  Rex  t.  Edwards,  6  Car.  &  P. 
515;  S.  C,  Id.  521;  Regina  v.  Smiik,  2  Den.  Cr.  a  449;  note  to  State  v.  H<mes^ 

57  Am.  Deo.  276.  But  its  value  is  immaterial,  and  however  insignificant,  it  is 
robbery  to  take  it:  Regina  v.  Morris,  9  Gar.  &  P.  349;  Rex  v.  Clark,  Rubs.  It 
Ry.  181;  Rex  v.  BingUy,  5  Car.  &  P.  602;  WiXUams  v.  State,  10  Tex.  App.  8; 
Wedey  v.  State,  61  Ala.  282;  James  v.  StaU,  53  Id.  880;  State  t.  HowerUm, 

58  Mo.  581;  StaU  v.  Burke,  73  N.  C.  83;  Creum  v.  State,  3  Goldw.  350;  Ham- 
mond  v.  State,  Id.  129;  Clary  v.  State,  33  Ark.  561.  Lord  Hale  says  the 
taking  is  robbery  whether  the  thing  taken  be  above  or  under  the  value  of  one 
shilling:  1  Hale  P.  O.  531.  It  must  be  of  some  value,  but  need  not  be  of  the 
value  of  the  smallest  coin  in  the  realm  at  least,  that  is,  of  a  farthing :  Regina  t. 
Morris,  9  Oar.  &  P.  349.  If  it  is  of  value  to  the  prosecutor  alone,  it  is  sufficient; 
Rex  V.  Bingley,  5  Car.  &  P.  602  (memorandum  of  debt)  Rex  v.  OKorib,  Buss.  It 
Ry.  181.  It  is  not  necessary  to  prove  that  the  property  nad  a  specific  pecuniary 
^ne.  It  is  sufficient  that  it  was  not  worthless,  that  it  was  not  wholly  unfit  for 
use,  or  that  the  owner  kept  and  preserved  it  ss  of  value  to  him,  although  its 
pecuniary  value  was  nominal,  insignificant,  or  incapable  of  estimation:  Jackmm 
v.  estate,  69  Ala.  249;  ./afiiM  T.  iStote,  53  Id.  880.  It  is  not  necessary  to  allege 
a  value  for  the  property  tsken,  since  force  or  fear  is  the  main  element  of  the 
crime:  StaU  v.  Burhe^  73  N.  C.  83;  WUliams  v.  State,  10  Tex.  App.  8  (sheep); 
CommanweaUh  v.  Brooks.  1  Duv.  150;  James  v.  State,  53  Ala.  380  (sack  of 
flour  and  a  jug  of  whisky);  contra:  Jackson  ▼.  State,  69  Id.  249.  The  verdict 
need  not  specify  the  %'alne  of  the  property  taken:  StaU  v.  /Totoerfoii,  58  Mo. 
581.  The  genuineness  and  value  of  the  coins  chai^ged  to  have  been  taken  is 
sufficiently  shown  by  the  testimony  of  the  penon  robbed  that  he  was  robbed 
of  two  hundred  and  forty-five  dollars  in  gold,  mostly  in  twenty-dollar  gold 
pieces,  but  partly  in  ten  and  ^^^^  dollar  pieces,  and  also  that  he  was  robbed  of 
forty-five  or  fifty  dollars  in  silver  dollars-  State  v.  Hedin,  21  N.  W.  Rep.  645. 

OwMBBSHiP. — ^A  person  cannot  be  guilty  of  robbery  in  taking  his  own  prop- 
erty, whatever  other  offense  he  may  commit  in  the  taking:  Smsdly  v.  Slate,  30 
Tex.  214;  Barnes  v.  Stat^^  9  Tex.  App.  128;  People  ▼.  Viee,  21  Gal.  344.  Ua 
may  commit  larceny  ia  so  doing  (note  to  StaU  v.  Homes,  57  Am.  Dec  277, 
278),  or  trespass.     A  creditor  who  compels  the.payment  of  his  debt  by  the  usa 
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of  Tioleiioe  is  not  giilty  of  robbery,  ainoe  there  ie  do  ambmu/wroMtU:  Begima 
▼.  HemmimgB^  4  F.  ft  F.  50.  Indeed,  the  Uck  of  the  fehmiooe  intent  is  the 
rsMon  that  the  taking  of  one^s  own  property  osnnot  be  robbery.  80  where 
the  taking  is  under  a  bona  Jide  impression  of  ownership  in  the  prisoner,  it  Is 
not  robber}':  See  i^frcL^  '*Animns  FnrandL"  Therefore  it  mnst  be  ohsiged  in 
the  indictment  that  the  thing  taken  was  the  property  of  another  than  the 
prisoner:  People  v.  Vice,  21  CsL  344.  The  indictment  mnst  by  appropriate 
averment  show  that  the  property  taken  belonged  to  some  person  other  than 
the  accnsed,  or  that  the  person  deprived  of  its  possession  was  entitled  thereto 
as  against  the  accnsed:  Baimu  ▼.  StaU^  9  Tex.  App.  128;  CcmmomweaUk  v. 
Cl^fbrdj  8  Cash.  215.  It  should  state  clearly  the  ownership  of  the  property, 
ss  well  as  the  name  of  the  person  from  whom  it  was  taken:  Smedly  v.  Staie^ 
30  Tex.  214.  But  an  indictment  averring  that  the  property  taken  belonged 
to  another  than  the  person  robbed  is  not  defectiTe  becaose  it  fails  to  allege 
that  it  was  taken  against  the  wiU  of  the  owner,  and  also  fails  to  allege  the 
character  of  the  possession  of  the  person  from  whom  it  was  taken:  People  v. 
Skmier,  28  CaL  ^0.  Proof  that  the  property  was  taken  from  the  person  of 
snother  without  any  claim  of  right  on  the  part  of  the  defendant  is  sufficient 
proof  of  ownership:  People  v.  NeUoTi,  56  Id.  77.  The  property  taken  need 
not  belong  to  the  person  robbed.  As  sgainst  the  robber,  be  is  the  owner  of  all 
goods  in  his  possession  and  custody:  Brooke  v.  People,  49  N.  J.  L.  436;  S.  C, 
10  Am.  Bep.  308w  But  in  Cnwe  t.  SkOe,  3  Coldw.  350,  it  was  said  that  the 
pfoperty  must  be  proved  to  belong  to  the  person  named  in  the  indictment  as 
the  owner.  Goods  stolen  out  of  possession  of  a  bailee  may  be  described  as  the 
piopetly  of  the  bailor  or  of  the  bailee,  although  the  goods  were  never  in  the 
rsal  owner's  possession:  Staie  v.  Oorham,  55  N.  H.  152. 

Frox  PxRaoir  ob  Pbxsekcx  or  Anothxs. — ^Primarily,  the  taking  must  be 
from  the  person  of  the  party  robbed,  and  the  indictment  must  so  allege:  Rea 
V.  PhUpoe,  2  Leach,  673;  S.  C,  2  East  P.  G.  599;  People  v.  Beek,  21  OaL 
385;  Steffor  v.  Stale,  39  Ga.  583;  Seynumrv,  StaU,  15  Ind.  288;  StaU  v.  Leigh^ 
Con,  56  Iowa,  505;  see  StaZe  v.  Kegan,  62  Id.  106;  KU  v.  StaU,  11  Humph. 
167.  And  if  the  indictment  merely  state  that  the  taking  was  from  "another 
person, "  it  is  fatally  defective:  People  v.  Beck,  21  GaL  385.  But  a  taking  in 
the  owner^s  presence  or  view  is  constructively  a  taking  from  his  person,  but 
the  owner's  presence  is  at  least  necessary:  Bex  v.  /WmciSp  2  Stra.  1015; 
a  C,  2  Com.  478;  Crocker  v.  8UmU,  47  Ala.  53;  Jamee  v.  Stale,  53  Id.  380; 
Clary  V.  State,  33  Ark.  561;  Hope  v.  Ptople,  83  K.  Y.  418;  S.  C,  38  Am. 
Rep.  460;  Ttmyar  v.  State,  I  Ohio  8t  422;  Staie  v.  Jenkine,  36  Mo.  372;  Uniud 
States  V.  Jonee,  3  Wash.  209;  Crewe  v.  State,  3  Coldw.  350;  Hamvumd  v. 
State,  id.  129.  '*  If  a  thief,"  says  Lord  Hale,  '*oome  into  the  prssenoe  of  A, 
and  with  violence  and  putting  A  in  fear  drives  away  his  horse,  cattle,  or 
sheep,"  the  offense  is  robbery:  1  Hale  P.  a  533.  And  Mr.  East  states  the 
doctrine  thus:  "It  is  sufficient  if  the  property  be  taken  in  the  presence  of  the 
owner;  it  need  not  be  taken  from  his  person,  so  that  there  be  violence  to  his 
person  or  putting  him  in  fear;  as  where  one,  having  first  assaulted  another, 
takes  away  his  horse  standing  by  him,  or  having  first  put  him  in  fear  drives 
bis  cattle  out  of  his  pasture  in  his  presence,  or  takes  up  his  purse  which  the 
other  in  his  fright  had  thrown  into  a  bush,  or  his  hat  which  had  fallen  from 
his  head: "  2 East  P.  G.  707.  *'0r  robs  my  servant  of  my  money  before  my 
face:"  1  Hawk.  P.  C.  214,  sec  5.  Where  by  intimidation  the  owner  is  com* 
polled  to  open  his  desk  from  which  his  money  is  taken  or  to  throw  down 
his  pnrse  which  the  rohber  picks  up,  it  is  robbery:  United  Stales  v.  Jones^  3 
Wsah.  200.  216.    Where  a  person  traveling  in  company  with  the  owner  is  in* 
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truted  with  the  goods  taken  to  help  carry  them,  and  by  violenoe  feloniously 
exerted  against  the  person  of  the  owner  carries  off  the  goods,  he  is  gailty  of 
robbery;  for  his  possession  of  the  goods  np  to  the  time  of  the  felonious  vio- 
lence is  constmctiTely  the  possession  of  the  owner,  and  the  taking  in  his  pres- 
ence is  constructively  from  his  person:  James  v.  Staie^  53  Ala.  380.  It  has 
been  held  that  where  the  property  taken  belonged  to  the  person  assaulted, 
but  was  in  the  possession  of  another  person  who  was  walking  with  him  and 
carrying  the  property,  and  this  person  threw  it  down  and  came  to  the  assist- 
ance of  the  owner,  whereupon  the  thief  carried  it  away,  the  offense  was  not 
robbeiy,  because  the  property  was  not  in  the  custody  of  the  prosecutor:  Bex 
FolUowb,  5  Car.  &  P.  508.  But  in  view  of  the  above  authorities,  this  case  is 
perhaps  hardly  authoritative.  Stealing  a  watch  from  the  room  in  which  the 
owner  was  sleeping  was  not  stealing  from  the  person,  though  doubts  were  ex- 
pressed as  to  whether  it  might  not  have  been  so  had  the  owner  been  awake: 
JRex  V.  HamiUon,  8  Id.  49.  Under  the  Pennsylvania  statute,  it  is  not  neces- 
sary, when  the  word  "rob"  is  used,  to  allege  that  the  property  was  taken 
from  the  body  of  the  prosecutor:  Acker  v.  CommonweaUhf  04  Pa.  St.  284. 

Against  Will  of  pROSEcnroR. — ^The  taking  must  be  against  the  will  of 
the  person  robbed:  Bex  v.  McDaniel,  Fost.  121,  128;  S.  C,  19  How.  St. 
Tr.  745,  806;  People  v.  Chttgh,  59  Gal.  438;  Seymour  v.  State,  15  Ind.  288; 
Long  V.  State,  12  Ga.  293;  StaU  v.  Jenkins',  36  Mo.  372;  State  v.  Johnson, 
PhiU.  L.  140.  Where  the  prosecutor  consents  to  be  robbed.  People  v.  Clougk, 
supra,  Bex  v.  McDanid,  supra^  simply  for  the  purpose  of  prosecuting  the 
robber,  it  is  not  robbery:  Bex  v.  Fuller,  Russ.  &  Ry.  408;  see  also  1  W^hart. 
Grim.  L.,  sees.  141  et  seq.;  but  see  1  Bishop  Grim.  L.,  sec.  438.  Although  a 
consent  to  be  robbed  merely  for  the  purpose  of  prosecution  is  not  robbery,  yet 
in  Norden's  Ca^e,  Fost.  129,  a  robbery  was  committed.  Norden  set  out  in  a 
post-chaise  to  accompany  a  stage-coach  and  apprehend  a  highwayman  who 
had  frequently  robbed  the  coach.  He  put  a  little  money  and  a  pistol  in  his 
pocket.  When  the  highwayman  met  them  and  presented  his  weapon,  Nor- 
den delivered  up  his  money,  and  then  with  the  assistance  of  others  captured 
the  robber.  The  prisoner  was  convicted  for  a  robbeiy  upon  Norden,  and  this 
was  not  a  case  of  robbery  by  consent,  for  there  was  no  collusion  between 
Norden  and  the  prisoner:  Norden* s  Case,  supra,  "At  the  same  time,  as  in 
the  parallel  case  of  rape  'against  the  will,'  if  there  be  force,  it  is  to  be  treated 
as  convertible  with  'without  consent:'"  1  Whart.  Grim.  L.,  sec  855;  and 
therefore  where  the  defendant  knocked  the  prosecutor  insensible,  and  then 
robbed  him,  the  robbery  was  complete:  Bex  v.  Lapier,  I  Leach,  320;  S.  G. , 
Fost.  128;  Bex  v.  Hawkins,  3  Gar.  &  P.  392.  So  where  the  defendant  grasped 
the  cravat  of  the  prosecutor,  and  pressed  him  against  a  wall,  and  in  this  posi- 
tion took  his  watch  without  his  knowledge:  Commonwealth  v.  SnelUng,  4  Bitui. 
379;  see  Mahoney  v.  People,  3  Hun,  202.  Though  the  person  assaulted  deliv- 
ered with  his  own  hand  the  thing  taken  to  the  assailant,  the  taking  may  still 
be  robbery:  1  Hale  P.  G.  533.  And  though  the  delivery  of  the  property  seem 
to  be  voluntary,  yet  if  it  is  shown  to  have  been  from  fear,  the  offense  is  still 
robbeiy:  Long  v.  StcUe,  12  Qa.  293.  When  the  indictmeot  is  complete  in  other 
respects,  it  need  not  allege  that  the  taking  was  against  the  will  of  the  prose- 
cutor: Ttrry  v.  SiaU,  13  Ind.  70;  People  v.  ShuUr,  28  GaL  490;  contra:  KU 
v.  State,  11  Humph.  167.  But  so  under  the  statute  of  Pennsylvania:  Acker 
V.  Commonweaith,  04  Pa.  St.  284.  See  also  upon  this  subject  the  head 
**  Fear,**  infira. 

FoacB  o&  YioiMsaK.—Must  Precede  or  Accompany  Taking, — ^When  tha 
taking  is  acoomplished  by  foron  or  violence,  the  force  or  violence  must  prs 
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cede  or  aooompMiy  the  taUng:  8hiim  v.  State^  64  Ind.  13;  8. 0.,  31  Am.  Rep. 
110;  People  Y.  MeOvniy^  24  Hon,  62;  StaU  t.  JoM^  6  Jooet  L.  163;  &  C, 
69  Am.  Dec.  777;  StaU  v.  JenHns,  36  Mo.  372;  State  ▼.  Ikal,  64  N.  C. 
270;  Bex  v.  CfnoeU,  I  Car.  &  P.  304.  Knocking  a  pnne  ont  of  one's  hand 
and  then  putting  him  ont  of  a  aaloon  is  not  robbery:  People  ▼.  McOinlff, 
mpra.  Where  the  prisoner  picked  the  person's  pocket,  wherenpon  a  acnffle 
ensued,  in  vhich  the  proeecntor  was  thrown  down,  it  was  held  to  be  only 
larceny:  Slate  t.  JoAii,  supra. 

Xahire  qf  Force  Necessary. — The  force  nsed  mnst  be  suflBciently  violent 
to  overcome  the  resistanoe  offered,  or  to  prevent  resistance  throngh  fear: 
StaU  V.  John,  5  Jones  L.  163;  8.  C.«69  Am.  Dec.  777;  StaU  v.  Gorham,  65 
N.  H.  152;  MeCloshey  v.  People^  6  FU'k.  Cr.  299;  People  v.  MeOintp,  24  Han, 
62;  Jackaon  v.  StaU,  69  Ala.  240. 

The  force  nsed  must  be  a  force  showing  an  intent  to  overpower  the  party 
and  prevent  his  resistanoe;  and  if  the  force  is  nsed  merely  to  get  possession 
of  the  property,  it  is  not  highway  robbery:  Rex  v.  OnosU,  1  Car.  &  P.  304. 
If  the  force  nsed  be  nsed  only  to  get  possession  of  the  property,  or  to  effect  an 
escape,  it  is  not  sofScient:  StaU  v.  John,  5  Jones  L.  163;  S.  C.,  69  Am.  Dec 
777 ;  Fanning  v.  State,  66  Ga.  167.  And  it  is  erroneous  to  instruct  that  the  felo- 
niou»  taking  with  violence  sufficient  to  constitute  an  assault  and  battery 
would  make  out  the  crime  of  robbery:  McCloskeij  v.  People,  5  Park.  Cr. 
299;  bat  overcoming  a  resistance,  however  slight,  is  sufficient  violence:  StaU 
V.  Gorhasn,  55  N.  H.  152;  and  where  a  struggle  ensues  for  the  possession  of 
the  property,  it  is  sufficient:  StaU  v.  J*rexler,  2  Car.  Law.  Repos.  90;  S.  C. , 
6  Am.  Dec.  558;  Jackson  v.  StaU,  69  Ala.  249;  Davies'  Coat,  1  Leach,  290; 
S.  a,  2  East  P.  C.  709;  see  tr^ro,  '*  Snatching  is  not  Robbery.*' 

But  although  the  force  used  does  not  overcome  resistance,  still  if  it  pre- 
vents it,  not  because  of  any  fear  on  the  part  of  the  prosecutor,  but  because  of 
his  surprise,  or  because  he  could  not  have  made  any  resistance  had  he  so  de- 
sired, the  taking  is  robbery;  and  this  illustrates  the  rule  that  fear  is  not  es- 
sential to  the  crime  of  robbery;  the  prosecutor  need  not  be  even  aware  of  the 
taking.  Thus  if  foroe  be  used,  it  is  not  essential  that  the  prosecutor  should 
be  either  aware  or  afraid  of  the  taking;  as  where  the  prisoner  took  hold  of 
the  prosecutor's  cravat,  and  pressed  him  against  a  wall,  at  the  same  time 
taking  his  watch  without  his  knowledge:  this  was  robbery:  CcmMnonweaUh  v. 
Suelling,  4  Binn.  379.  As  the  complainant  was  entering  a  horse-car,  an  accum- 
pUce  of  the  prisoner  threw  his  arms  around  the  complainant's  neck,  pulled 
him  towards  him,  and  removed  a  wallet  from  his  pocket:  this  was  robbery: 
MaJtjoney  v.  People,  8  Hun,  202.  Running  against  a  person  to  divert  his  at- 
tention, and  then  picking  his  pocket,  is  a  force  sufficient  to  constitute  rob- 
bery: Afwnymous,  1  Lew.  C.  C.  300.  Where  several  combine  to  push  oue 
rudely  about,  and  whUe  his  attention  is  thus  drawn  away  take  his  money,  it 
is  robbery:  Seynumr  v.  StaU,  15  Lid.  288.  Surrounding  a  person  no  as  to 
render  assistaace  hasardous  or  vain  is  a  force  sufficient  to  .constitute  robbery: 
Coat  <^  Hughes,  1  Lew.  C.  0.  301.  If  a  bailiff  handcuff  a  prisoner,  under 
pretense  of  carrying  him  to  prison  with  greater  safety,  and  then  take  his 
money,  this  is  robbery:  Cfaseoigru^s  Case,  1  Leach,  280. 

The  fraudulent  and  felonious  taking  of  property  by  means  of  a  trick  or 
contrivance,  but  unaccompanied  by  violence,  does  not  constitute  robbery: 
Shinn  v.  StaU,  64  Ind.  13;  8.  C,  31  Am.  Rep.  110;  Huber  v.  StaU,  57  Lid. 
341.  And  even  where  a  struggle  for  the  possession  of  the  property  ensues 
after  the  thief  so  obtains  the  possession  of  it  there  is  no  robbery:  StaU  v. 
Deal,  64  N.  C.  27a 
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WheD  the  petwm  robbed  was  intcudoated  and  insensible  at  the  time,  aod  no 
riolenoe  was  shown,  the  taking  was  not  robbery.  The  evidence  showed  that 
the  accnsed  was  fonnd  standing  astride  the  body  of  a  man  who  was  lying  oi> 
khe  groond  drank  and  nnconsoioos;  that  he  had  taken  from  the  pockets  of  the 
drunken  man  a  pocket-book  and  other  property,  and  in  so  doing  had  tumeit 
the  pockets  inside  out:  Bremum  v.  Slate^  25  Ind.  403.  Taking  money  to  de- 
sist from  a  rape  is  robbery:  Bex  v.  Blaekham,  2  East  P.  C.  711.  To  make 
robbery  a  capital  offense  under  the  statute  of  Massachusetts,  it  is  sufficient 
that  the  party  be  armed  with  a  dangerous  weapon,  with  intent  to  kill  or  vaaim. 
the  party  assaulted  by  him  in  case  such  killing  or  maiming  be  necessary  to 
his  purpose  of  robbing,  and  that  he  have  the  power  of  executing  such  intent: 
Comnumweaith  v.  iforttii,  17  Mass.  359.  The  person  assaulted  may  resist 
with  as  much  force  as  is  necessary  to  ropel  the  force  used  against  him:  Peo- 
ple y.  Payne,  8  CaL  341;  Johnson  v.  PaUenon,  14  Conn.  1;  see  Curlia  v. 
Hvbbard,  1  Hill  (N.  Y.),  396;  S.  C,  4  Id.  334. 

Snalehmg  is  not  Bobbtry,  —The  mero  sudden  taking  or  snatching  the  prop 
erty  from  the  person  of  another  does  not  constitute  robbery:  Bex  r.  Gray,  2 
East  P.  G.  708;  Bex  v.  Steward,  Id.  702;  Bex  v.  Homer,  Id.  703;  B^  v. 
Macanley,  1  Leach,  287;  Bex  v.  BMa,  Id.  290;  Bex  v.  Baler,  Id.  290;  S.  C, 
2  East  P.  0.  703;  Begina  v.  WaUe,  2  Oar.  &  Kir.  214;  Bex  v.  OwM,  1  Car. 
&  P.  304;  Jackeon  v.  State,  69  Ala.  249;  Fanning  v.  Stale,  66  Ga.  167;  Shinn  v. 
Stale,  64  Ind.  13;  S.  0.,  31  Am.  Bep.  110;  BomoU  v.  State,  35  Ind.  460;  Com- 
monvfeaUh  v.  Ordway,  12  Gush.  270;  Staley,  Trexler,  2  Gar.  Law  Bepos.  90;  S.  C., 
6  Am.  Dec.  558;  McClosbey  v.  Pef*ple,  5  Psrk.  Gr.  299;  People  v.  HcUl,  6  Id.  642; 
PeopU  V.  McQmty,  24  Hun,  62;  Johnmm  v.  CommcmweaUh,  24  Gratt.  556; 
United  States  v.  ^tmms,4GranchG.  G.  618;  eonlra,  under  statute  of  Iowa:  StcUe 
▼.  Carr,  43  Iowa,  418.  But  this  offense  constitutes  stealing  from  the  person 
under  the  statutes  of  some  states:  Fanning  v.  State,  66  Ga.  167;  IVoodard 
V.  State,  9  Tex.  App.  412;  Johnson  t.  Conunontoecdih,  24  Gratt.  555;  Begina 
▼.  Walls,  2  Gar.  k  Kir.  214.  The  reason  is  that  the  force  used  is  not  suffi- 
cient to  overcome  or  provent  any  resistance  or  to  put  the  owner  in  fear,  nor 
can  it  be  inferred  that  there  was  an  intention  of  taking  violently  in  the  face 
of  a  resisting  force:  See  1  Wbart.  Grim.  L.,  sec.  854.  But  though  the  thing 
be  snatched,  if  there  is  in  addition  a  violence  used  upon  the  person,  or  a  put- 
ting in  fear,  it  will  be  robbery.  Thus,  if  a  struggle  immediately  ensue  to 
keep  possession  of  the  property,  and  the  thief  overcome  the  resistance,  then 
the  violence  used  is  that  violence  sufficient  to  constitute  this  crime:  See  Jack- 
son  V.  State,  69  Ala.  249;  State  v.  Trexler,  2  Car.  Law  Bepos.  90;  S.  C,  C 
Am.  Deo.  558;  Bex  v.  Homer,  2  East  P.  G.  703;  Chicles  Com,  Id.  In  Davies* 
Case,  1  Leach,  290,  S.  C,  2  Esst  P.  G.  709,  the  prisoner  snatched  at  a  sword 
hanging  at  a  gentleman's  side,  but  the  gentleman,  perceiving  the  intentiona 
of  the  thief,  instantly  laid  tight  hold  of  the  scabbard,  whereupon  a  struggle 
ensued,  which  ended  in  the  sword  being  taken  away.  The  crime  was  rob- 
bery. But  if  the  struggle  occurs  after  the  taking,  and  the  force  used  is  only 
to  effect  an  escape,  the  sudden  taking  does  not  become  robl)ery:  See  Stal^  v 
John,  5  Jones  L.  163;  S.  C,  69  Am.  Dec.  777.  Where  a  thief  slippetl  hi» 
hand  into  a  lady's  pocket  and  got  his  finger  caught  therein,  and  she  felt  the 
han<l,  and  turning,  after  he  had  secured  her  purse,  saw  him  looking  uncon- 
cernedly at  the  houses  near  by,  and  caaght  him  by  the  coat,  which  he  left 
with  her  in  his  struggle  to  escape,  it  was  held  that  the  crime  was  larceny 
from  the  person,  though  the  lady's  pocket  was  torn  when  the  thief  extracted 
his  hand:  Fanning  ▼.  State,  66  Ga.  167. 

But  if  there  is  any  violence  done  to  the  person  robbed  at  the  time  of  the 
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snatching,  the  ttking  li  robbflry:  ^kote  v.  Trexter,  2  Gkr.  lAwEepot.  90;  S.  C, 
9  Am.  Deo.  568.  The  prinoer  mfttohecl  a  wmtch-ohaln  with  each  Tioleiiue  u 
to  tear  it  «way  from  the  watch  and  from  the  button-hole.  The  owner  tried 
to  reoo^er  the  chain,  bat  fuled*  the  defendant  atriking  him»  and  making  hit 
eMape.  Thia  waa  robbery:  State  v.  Brodaiekf  69  Ma  818.  Snatching  a 
diamond  pin  bom  the  heed-dram  oi  a  lady,  with  moh  foroe  aa  to  remoTO  the 
pin  with  a  part  of  the  hair,  is  aofficient  Tiolenoe  to  oonatitote  robbery:  Rex  v, 
Ifoare^  1  Leach,  S3S.  To  force  an  ear-ring  from  the  ear  of  a  lady  ia  aofficient 
Tiolence  to  cooatitato  robbery,  and  to  remoTe  it  from  the  ear  into  her  hair  a 
■efficient  canying  away:  Bex  v.  Lapier^  Id.  320.  The  watch  wae  faatened 
by  a  ateel  chain,  which  waa  worn  aboat  the  proeeontor'a  neck,  and  in  taking 
the  watch  the  priaoner  need  force  aofficient  to  break  thia  chain.  This  waa 
robbery:  Bex  t.  Jfoaon,  Boaa.  A  By.  410.  The  principal  caae  ia  alao  aothor- 
ity  to  thia  effect.  In  that  caae  a  iSlk  ribbon  watoh-goard  waa  broken.  Bot 
in  Bremum  v.  Ante,  25  Ind.  403,  MamnCe  Cam^  Boaa.  A  By.  418,  and  the 
principal  caae  aro  cited,  and  aaid  to  go  to  the  "verge  of  the  law*'  in  thna 
holding.  The  caae  of  UviUi  BUdee  ▼.  Bnnime^  4  Cranch  a  C.  618^  ia,  how- 
ever, directly  to  the  contrary.  Thero  a  watch  waa  anatched  and  a  ribbon 
gnard  broken,  bat  it  waa  held  no  robbery. 

Whenerer  reaiatanoe  ia  prevented  by  threata  of  actoal  violence,  creating  a 
reaaonable  approhenaion  of  it,  the  anatehing  becomea  robbery:  Jaeketm  v. 
State,  eO  Ala.  240.  Bot  if  the  patting  in  fear  ia  done  after  the  taking,  it  ia 
not  robbeiy:  Bex  v.  ffamutn,  2  Beat  P.  0.  736.  And  if  reaiatanoe  be  pre- 
vented by  the  oae  of  actoal  violence,  the  anatehing  becomea  robbery:  Cam" 
wmtweaUh  v.  SmUmg^  4  Binn.  378;  Makaneif  v.  Peaple^  3  Hon,  202. 

FxaB. — See  mpro,  '^Againat  Will  oi  Proaeootor."  Though  no  violence  ti 
need,  robbery  may  be  committed  if  the  taking  ia  acoompliahed  by  meana  of 
fear  inapired  in  the  peraon  robbed:  See  caaea  eupra  at  the  beginning  of  tbie 
note,  cited  to  the  effect  that  robbery  may  be  committed  by  force  or  fear. 
Bot  an  inatrnction  aothoriaing  a  verdict  opon  proof  of  a  robbery  by  force  oi 
violence,  thoogh  the  indictment  alleged  merely  a  patting  in  fear,  and  tbie 
charge  waa  not  proved,  ia  erroneoaa:  OUum  v.  Commoaioeo/^  6  Bash,  436. 
Thia  fear  may  be  of  three  kinds:  fear  of  injury  to  the  pereon,  to  the  property, 
or  to  the  character:  Long  r.  State,  12  Oa.  203;  Bex  v.  Beane,  2  Leach,  619. 

Ffsar  muM  Precede  Taking^  hut  majf  Contuiae.— The  fear  moat  be  preaent 
and  immediate  to  the  peraoo  robbed  at  the  time  of  the  taking,  and  not  follow 
it  or  be  inapired  after  the  taking  is  complete:  Staie  v.  Jenkine,  36  Mo.  372; 
Ctar^  V.  Suae,  33  Aric.  561;  Bex  v.  ITarman,  2  East  P.  C.  736;  Bex  v.  Oray, 
Id.  708.  Whero  the  priaoner  picked  the  pocket  of  the  proeecotor  by 
eteaTth,  and  when  the  property  waa  demanded  back,  menaced  the  proeecotor 
«nd  then  went  away  with  the  property,  this  waa  larceny  only:  Bex  v.  Har* 
man.  Id.  736. 

The  fear  onoe  inaprad  may  continae  ao  aa  to  make  a  aobaeqoent  taking 
robbery.  "  If  A  aaaaolte  B  and  bids  him  deliver  his  porae,  and  B  delivers  it 
nocordingly,  thia  ia  a  taking,  and  ao  it  ia  if  Brefoae,  and  then  A  praya  him  to 
give  or  lend  him  money,  which  B  doth  accordingly,  thia  is  robbery,  for  B  doth 
it  nnder  the  aame  fear;  ao  it  ii  if  B  throw  lua  porse  or  cloak  in  a  bosh  and  A 
takes  it  ap  and  carriea  it  away;  ao,  if  B  flying  from  the  thief  leto  fall  HLb  liat 
and  the  thief  take  it  and  carry  it  away,  for  all  is  the  effect  of  the  same  fear:  *' 
1  Hale  P.  C.  633w  "If  thieves  come  to  rob  A,  and  finding  little  abont  him, 
enforoe  him  by  menace  of  death  to  swear  opon  a  book  to  feteh  them  a  greater 
Bom,  which  he  doth  accordingly,  this  is  a  taking  by  robbery,  yet  he  was  not 
in  conaoienca  bound  by  each  compelled  oath,  for  the  fear  coDtinoed,  thoogh 
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the  oftth  bound  him  not: "  Id.  632.    The  property  need  not  be  delivered  at 

the  same  time  with  the  assault,  or  the  patting  in  fear,  bat  if  it  is  delivered 
afterwards,  and  whilst  the  fear  or  apprehension  of  danger  oontinues,  the  whole 
transaction  is  one  transaction,  and  may  be  robbery:  Long  v.  State,  12  Ga.  293. 

Wliot  Fear  Sufficient, — ^The  menace  mast  be  sach  as  to  excite  a  reasonable 
apprehension  of  danger:  2  Bishop  Crim.  L.,  sec.  1170;  2  East  F.  C.  713;  1 
flawk.  P.  C.  214,  sec.  8;  Long  v.  State,  12  Ga.  293.  If  the  transaction  be 
attended  with  sach  circa mstanoes  of  terror,  such  threatening  by  word  or 
gesture,  as  in  common  experience  are  likely  to  create  an  apprehension  of 
danger,  and  to  induce  a  man  to  part  with  his  property  for  the  safety  of  his 
person,  he  is  puc  in  fear.  Actual  fear  need  not  be  strictly  and  precisely 
proved,  for  the  law  in  odium  spolialoriA  will  presume  fear  where  there  ap- 
pears to  be  just  ground  for  it:  Long  v.  StaJte^  supra.  An  instruction  that 
it  is  not  necessary  that  the  meaus  used  to  put  a  party  in  fear  should  be 
such  as  to  put  in  fear  a  man  used  to  the  ways  of  the  world  is  correct:  Stale 
V.  Carry  43  luwa,  418.  A  fear  of  personal  violence  is  sufficient  though  the 
prosecutor  did  not  at  the  time  know  of  the  taking:  CommontoeaJUh  v.  Snelling^ 
4  Binn.  379.  Where  a  lawful  pretense  is  used,  the  taking  is  still  robbery,  as 
where  cheeses  carried  along  the  highway  were  seized  on  pretense  of  a  want  of 
a  permit  when  none  was  in  fact  necessary:  Merriman  v.  Hundred  of  Chippen' 
ham,  2  East  P.  C.  709. 

Fkar  may  be  Proved  by  Prosecutor. — The  prosecutor  may  testify  to  his  be- 
lief that  he  would  be  shot  if  he  did  not  surrender  the  property,  though  gen- 
erally a  witness  cannot  state  his  opinion  or  belief:  Dill  v.  State,  6  Tex.  App^ 
113;  Long  v.  StcUe,  12  Ga.  293. 

Fear  o/ Injury  to  Property — Extortum  by  Mob, — A  giving  of  money  or  goods 
Qpon  a  demand  by  one  of  a  mob,  accompanied  with  a  threat  to  tear  down  or 
bum  down  the  owner's  house,  or  to  lay  waste  his  premises,  is  robbery:  Rex  v. 
SimoTw,  2  East  P.  C.  731;  Rex  v.  Taplin,  Id.  712;  Rex  v.  Brown,  Id.  731. 
[n  Rex  V.  Spencer,  Id.  712,  the  prosecutor,  under  fear  of  mob  violence,  sold  the 
mob  com  worth  thirty -eight  shillings  for  thirty  shillings.  In  Rex  v.  Astley, 
Id.  729,  the  threat  was  to  bring  a  mob  from  a  neigliboring  town,  and  there 
was  no  fear  of  personal  violence,  but  only  for  the  safety  of  the  house.  Rex  v. 
Winkworth,  4  Car.  &  P.  444,  was  an  indictment  for  robbery.  In  that  case 
the  prisoners  went  witli  a  mob  to  the  prosecutor's  house,  and  one  of  the  mob 
went  up  to  the  prosecutor  and  Very  civilly,  and  as  the  prosecutor  then  believed 
with  good  intention,  advised  him  to  give  them  something  to  get  rid  of  them 
and  prevent  mischief,  and  he  in  consequence  of  this  gave  them  money,  and  it 
was  permissible  to  show  animus  farandi,  by  evidence  of  similar  demands  for 
money  at  other  places  on  the  same  day  by  the  same  mob. 

Fear  qf  Injury  to  Character  by  Threatened  CJiarge  of  Sodomy. — It  Is  well 
settled  in  England,  and  perhaps  in  America,  that  where  one  succeeds  in  extort- 
ing money  from  another  by  threatening  to  charge  him  with  or  prosecute  him 
for  sodomy,  this  is  robbery,  though  there  be  no  other  fear  than  that  of  the 
loss  of  character:  Rex  v.  Egerton,  Russ.  &  Ry.  375;  Rex  v.  Cannon,  Id.  146;  Rex 
V.  DonaUy,  1  Leach,  193;  S.  C,  2  East  P.  G.  715;  Rex  v.  Uichman,  1  Leach, 
278;  Rex  v.  Harrold,  2  East  P.  C.  715;  Rex  v.  Jones,  1  Leach,  139;  S.  C.,  2  East 
P.  C.  714;  Rex  v.  Mmstead,  2  Russ.  Cr.  128;  People  v.  McDanUls,  1  Park.  Cr. 
198  (sexual  connection  with  a  mare);  Long  v.  State,  12  Ga.  293;  Britt  v.  State,  7 
liumph.  45.  The  rale  applies  to  a  threatened  charge  of  sodomy  alone,  for  it  is 
the  loathsomeness  of  this  particular  offense  that  causes  one  upon  a  mere  threat 
to  prosecute  him  therefor  to  yield  up  his  money  or  goods:  Long  v.  State,  12  Ga. 
293;  see  also  People  v.  McDaniels,  1  Park.  Cr.  198;  BriU  v.  State,  7  Humph. 
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45.  Though  this  ii  well  established  by  the  English  law,  and  is  reoognised  in 
this  eoantiy,  it  is  rather  of  historical  than  pracstieal  interest.  Such  a  case 
woald  eeldom  arise  at  the  present  day,  when  the  law  against  blackmailing  is 
so  severe,  and  the  system  of  cross-examination  so  perfected,  tiiat  the  criminal 
woald  have  little  hope,  and  the  threatened  person  little  fear  of  a  conviction 
upon  snob  a  charge.  Furthermore,  no  man  with  a  standing  in  society  Biiflj< 
•dently  prominent  to  tempt  the  woold-be  extortioner  fears  at  the  present  Jay 
injury  to  his  reputation  from  such  a  charge  heralded  from  such  a  source.  It 
is  from  these  and  other  reasons  perhaps  that  the  cases  upon  this  subject  are  not 
of  late  occurrence.  Mr.  Bishop  regards  this  doctrine  as  an  "  ezcrcscenoo 
upon  tbe  law.  '*  And  it  does  seem  unfounded  in  principle,  though  hardly  more 
«o  than  the  cases  on  mob  violence.  The  distinguishing  feature  of  robbery  is 
that  it  affiaots  the  corporeal  person  of  the  party  robbed.  The  taking  must  be 
from  the  person,  actually  or  constmctively.  And  it  is  consummated  by  means 
of  personal  violence  or  the  fear  of  personal  violence.  Now,  it  is  a  useless  sub- 
tilty  to  strain  for  an  analogy  between  these  two  excepted  instances  and  fear 
of  personal  violence.  They  are  to  be  regarded  in  principle  as  exceptions  or 
additions  to  the  law  of  robbery,  but  at  least  that,  in  view  of  the  numerous 
aathoritiee  supporting  them.  Concerning  the  latter  exception  relative  to  the 
threatened  charge  of  sodomy,  which  is  based  upon  the  horrible  nature  of  the 
crime,  it  may  be  further  remarked  that  if  it  be  regarded  as  law,  it  should  not 
be  confined  to  this  charge,  since  equally  or  more  loathsome  acts  are  imagi- 
nable. 

The  crime  will  not,  however,  be  robbery  when  the  property  is  parted  with 
upon  a  threatened  charge  of  sodomy,  not  from  fear  of  loss  of  character,  4}ut  for 
the  pu  rpose  of  prosecuting  the  ofifender.  The  fear  is  essential  to  the  crime :  Bex 
V.  Fuller,  Russ.  &  By.  408.  So  where  upon  the  trial  the  prosecutor  swore  that 
he  was  not  in  fear  of  violence  to  his  person  or  injury  to  his  character,  the  pris- 
oner could  not  be  convicted:  JUx  v.  Heane,  2  Leach,  619;  S.  C,  2  East  P.  C. 
734.  Obtaining  money  from  a  woman  upon  a  threat  to  accuse  her  husband 
of  an  unnatural  crime  is  not  robbery:  Bex  v.  Edward^  1  Moo.  &  R.  237;  S.  C, 
5  Car.  &  P.  518. 

The  guilt  or  innocence  of  the  party  threatened  to  be  charged  is  immaterial. 
In  either  case,  it  is  robbery  to  extort  money  in  this  way,  whether  the  party 
robbed  be  innocent  or  guilty  of  the  crime:  Long  v.  Staie,  12  Ga.  293;  Rex  v. 
<kardner,  I  Car.  &  P.  479;  Regina  v.  CrackneU,  10  Cox  C.  C.  408;  liegina  v. 
Richards,  1 1  Id.  43.  But  in  tbe  last  case  it  is  said  that  the  guilt  is  material  in 
considering  the  question  whether  the  intention  of  the  prisoner  was  to  extort 
money  or  merely  to  compound  a  felony.  It  is  not  necessary  that  tbe  threat 
should  be  in  unequivocal  language,  if  understood  by  the  prosecutor  as  a  threat: 
PeopU  V.  McDaniels,  1  Park.  Cr.  198.  Notwithstanding  the  statute  1  Vict., 
c.  87,  sec.  3,  it  is  still  robbery  to  extort  money  by  threatening  a  charge  of  sod- 
omy:  Regina  v.  Siringerf  2  Moo.  C.  C.  261,  overruling  Regina  v.  Henry,  id. 
118. 

Other  ThreaU  qf  Legal  Process  and  Prosecution. — The  threatened  charge  of 
sodomy  is  the  only  threat  of  prosecution  for  a  crime  from  which  can  be  inferred 
the  fear  necessary  to  constitute  the  crime  of  robbery:  Long  v.  Stale,  12  Ga. 
293;  Kaetekmd's  Case,  2  Leach,  721;  S.  C,  2  East  P.  C.  732;  Rex  v.  NewUm^ 
Car.  Crim.  L.  285;  Regina  v.  Henry,  2  Moo.  C.  C.  118.  Threatening  criminal 
prosecution  for  passing  counterfeit  money  is  not  sufficient  to  make  the  extor- 
tion robbery:  BriU  v.  8taUj  7  Hump.  45.  So  of  a  threat  to  arrest:  KnewkauTi 
Case^  2  Leach,  721;  S.  C,  2  East  P.  C.  732;  WiOiams  v.  State^  12  Tex.  App. 
240.    If  one  against  whom  a  crime  has  been  committed  with  or  without  a 


188  Stats  v.  McCunsl  [R  L 

wamot  arrest  the  offender,  and  receive  money  or  property  without  violence- 
nnder  an  agreement  not  to  proeeoate,  that  is  not  robbery:  L<mg  ▼.  State^  12^ 
Ga.  288.  Bat  if  threata  of  proaecation  for  any  other  crime  than  sodomy 
are  aooompanied  with  force,  actual  or  conatrnctive,  the  offense  ia  robbery, 
whether  the  party  be  gnilty  or  not  of  the  crime  chaiged.  The  guilt  of  th» 
party  robbed  is  no  defenae  to  the  robbery:  Id.  To  extort  money  by  mean» 
of  a  threat  to  indict  the  person  for  perjury  is  indictable  as  a  trespass  at  the 
common  law:  Heginia  r.  Woodward,  11  Mod.  137. 

In  some  states,  obtaining  money  by  threats  is  made  a  aubstantiTe  offense: 
Commonwecdlh  v.  Murphy,  12  AUen,  449;  State  v.  Vtmghan^  1  Bay,  282;. 
Regina  v.  Robertaon,  Leigh  k  C.  483.  It  is  not  necessary  that  an  indictment, 
under  the  statute  for  attempting  to  extort  money  by  threats  should  set  out 
with  technical  accuracy  the  crime  or  offense  with  which  the  defendant  is- 
alleged  to  have  threatened  to  accuse  another  person.  A  false  statement  that 
a  warrant  has  been  issued  to  arrest  a  person  for  a  crime,  which  will  be  served. 
unless  money  is  paid  to  stay  the  process,  is  a  threat  to  accuse  him  of  a  crime- 
within  the  statute:  Commontoea&A  v.  Murphy^  12  Allen,  449.  Threatening 
to  procure  witnesses  to  support  a  charge  already  made  is  a  different  thing, 
from  threatening  to  accuse  of  an  indictable  offense  which  is  made  a  crime  by^ 
sUtute:  cms  CoBt,  1  Lew.  C.  C.  305. 

Animus  Fitrandi  I3  Nbobssabt. — ^The  final  constituent  element  of  robbery^ 
is  the  amiMu  furandi.  The  taking  must  be  with  an  intent  to  appropriate 
the  property  likewise  as  in  larceny:  People  v.  Kerfer,  2  West  Coast  Rep.  878^ 
(Cal.);  Long  v.  State,  12  Ga.  293;  State  v.  IJoUyway,  41  Iowa,  200;  Ward  v. 
Commontoealt/i,  14  Bush,  233;  Murphy  v.  People,  3  Hun,  114;  S.  C,  5  Thomp. 
&  C.  302;  JJope  v.  People,  83  N.  T.  418;  S.  C,  38  Am.  Bep.  400;  State  v. 
SowU,  Phill.  L.  151;  State  ▼.  Curtk^  71  N.  C.  56;  Hammond  v.  State,  3  Coldw. 
129;  Jordan  v.  Commonwealth,  25  Gratt.  043,  948;  United  States  v.  Durbee^ 
McAll.  196.  Thus  where  one  commits  a  mere  battery,  with  no  intent  to- 
steal,  he  is  not  guilty  of  robbeiy:  Murphy  v.  People,  3  Hun,  114;  S.  C,  & 
Thomp.  &  C.  302;  State  t.  CfurtU,  71  N.  C.  56;  see  Jordan  v.  CommonweaLh^ 
2o  Gratt.  943,  948.  If  a  gang  of  poachers  attack  a  gamekeeper  and  leave 
him  senseless  on  the  ground,  and  one  of  them  return  and  steal  his  money,, 
etc.,  that  one  only  can  be  convicted  of  robbery,  since  all  did  not  act  ankno 
/iirandi:  Rex  v.  ffawkina,  3  Gar.  &  P.  392;  S.  C.,  Fost.  128.  The  prisoner 
ueed  not  have  intended  to  appropriate  the  pistol  to  his  own  use;  if  he  in- 
tended to  deprive  the  prosecutor  of  his  proper^,  that  is  sufficient,  althougb 
he  also  intended  to  prevent  the  pistol  being  used  against  him:  Jordan  v.  Com- 
monwealth,  25  Gratt.  943,  948.  But  see  UnUed  States  v.  Durhee,  McAll.  196. 
The  taking  of  bank  keys  may  be  robbery,  though  the  keys  were  used  only 
for  the  purpose  of  entering  the  bank:  Hope  v.  People,  83  N.  Y.  418;  S.  O.,. 
38  Am.  Rep.  460.  The  use  afterwards  made  of  the  thing  taken  is  no  defensor 
Id.  Taking  money  to  desist  from  rape  is  robbery,  although  this  was  not 
within  the  original  oontemplation  of  the  assailant;  Rex  v.  Blackham,  2  Eaat 
P.  C.  711. 

Ehideinee, — ^The  form  in  which  the  demand  for  money  is  made  is  immaterial. 
The  prisoner  may  say,  "  Give  me  your  money,"  or,  "Lend  me  your  money,** 
or,  '*  Make  me  a  present  of  your  money ,^*  and  it  is  equivslent  to  a  positive- 
order  or  demand:  Rex  v.  Dcnally,  1  Leach,  193,  196;  8.  0.,  2  East  P.  G. 
715.  The  fact  of  robbery  being  proved,  the  cmtimcs  furandi  is  inferred 
from  the  appropriation  of  the  property:  Long  v.  State,  12  Ga.  293;  JonUu^ 
CommonwecUth,  25  Gratt.  943,  948.  That  the  thief  was  masked  or  disguised 
at  the  time  of  the  taking  shows  animus  furandi,  and  artifice  Lu  concealing 
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ihe  faet  that  the  taker  hat  the  |«uperty  sbodn  a  fekiiioaa  intent:  SteUt  ▼. 
Deal,  64  N.  G.  270l  It  was  pennitsible  to  ihow  the  animiM  furtmdi  of 
jDemben  of  a  mob  who  obtaiiied  money  by  threats  of  mob  Tiolenoe  by  evi- 
<ienoe  of  similar  demands  for  money  at  other  places  on  the  same  day  by  the 
Moe  mob:  Rex  t.  WMworth^  4  Gkr.  ft  P.  444. 

Qmation  for  Jwry. — ^Whether  or  not  the  prisoner  took  the  property  with 
intent  to  steal  it  is  a  question  for  the  jnry,  under  appropriate  instructions: 
Jordan  t.  OommomweaUk,  25  Gratt  943»  948;  SuOe  ▼.  Strwh,  Phill.  L.  151s 
PtopU  Y.  HaU^  6  Park.  Cr.  642;  Jokn&im  ▼.  CommmiwmUh^  24  Oratt.  555. 
558.  The  jury  may  oonsider  the  defendant's  charscter  for  honesty:  McQueen 
T.  Staie,  82  Ind.  72. 

Betmm  qf  Propertjf  doee  noi  Purge  Qfeuee:  I  Hale  P.  C  533.  The  crime 
if  complete  though  the  prisoner  after  taking  the  puree  gave  it  back,  telling 
the  prosecutor  to  give  him  the  contents,  but  is  apprehended  before  the  money 
ii  delivered  to  him:  Peife  Caae^  1  Leach,  228. 

Taking  under  Belie/ qf  Oumerehip  i»  na  Robbery:  See  "Ownership,"  eupra. 
When  the  prisoner  takes  the  property  under  a  bona  fide  impression  that  the 
prciperty  belongs  to  him,  he  commits  no  robbery,  for  there  is  no  oalmits 
faramdi:  Rex  v.  HoU^  3  Oar.  k  P.  409;  Long  v.  8tale^  12  Ga.  293;  Brown  v. 
SMe,  28  Ark.  126  (where  the  taking  was  in  the  preeenoe  of  others).  A 
oeditor  who  compels  payment  of  his  debt  by  the  use  of  violence  is  not 
guilty  of  robbery.  There  is  no  aiunute  fwramdi:  Regina  ▼.  HemmSmge,  4  F. 
A  F.  50;  StaU  v.  HdUyway,  41  Iowa,  200;  8.  0.,  20  Am.  Bep.  586.  This  is 
a  statutory  offense  in  Iowa:  8taJle  v.  HoUyumy^  nqnra, 

Takiag  by  BdUgerents. — A  taking  from  a  non-oombatant»  in  conformity  with 
a  military  order  and  authority,  Commonweaidk  v.  HeUamd^  1  Duv.  182,  or 
from  one  of  the  enemy,  Hammond  v.  SUUe^  3  Goldw.  129,  is  not  robbery, 
eiooe  the  act  is  belligerent  and  lacks  the  amknme  Juramdi:  See  United  Siatea  v. 
//■riee,  MoAU.  196.  One  who,  believing  himself  to  be  acting  under  the 
orders  of  a  military  officer,  forcibly  took  a  sword  from  another,  solely  to  die- 
arm  him,  is  not  guilty  of  robbery:  8UUe  v.  SowU^  PhilL  L.  151;  see  United 
Suuee  V.  Durbee^  enpra. 

Taking  hy  Wife  under  Oonehaint  4/  fTusdoMi.— Whatever  of  a  criminal 
nature  a  wife  doee  under  ccostraint  of  her  husband  she  is  not  legally  guilty 
of;  and  the  mere  presence  of  the  husband  at  the  time  of  the  commission  of 
the  set  raises  the  presumption  that  it  was  done  under  his  oonstrsint.  Trea- 
eon  and  murder  form  an  exception  to  this  rule,  and  some  add  robbery.  The 
lesson  usnally  assigned  for  excepting  these  offenses  from  the  rule  is  the 
caormity  of  the  offenses.  But  Mr.  Bishop  considers  this  reason  unsatisf ac- 
tny  in  principle,  and  thinks  that  these  offianses  should  be  exceptions  merely 
to  the  rule  that  the  husband's  coendon  is  presumed  from  his  presence,  because 
they  are  offenses  "of  so  much  malignity  as  to  render  it  improbable  a  wife 
would  be  eoostnjned  by  her  husband,  without  the  separate  operation  of  her 
ewn  willt  into  their  comniiseion."  And  it  is  inferable  that  his  opinion  is 
that  if  actual  constraint  can  be  proved,  then  the  wife  should  not  be  held 
answenble  even  for  these  crimes:  See  1  Bishop  Grim.  L.,  sees.  358-^1.  But 
St  all  events,  it  is  doubtful  whether  robbery  should  be  included  among  these 
excepted  crimes:  Id.  If  a  wife  acts  voluntarily  throughout,  and  takes  part 
in  the  robbecy  committed  by  her  husband,  she  is  guilty  of  the  same  crime: 
Jfitttr  v.  State^  25  Wis.  384.  Where  a  wife  participated  with  her  husband 
in  a  robbery,  throttled  the  victim  and  told  him  to  keep  still,  while  her  bus- 
bsnd  rifled  his  pockets,  she  is  guilty,  and  did  not  act  under  her  huslnnd's 
coercion:  People  v.  Wright^  88  Mich.  744. 
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lyDiCTMXMT  10&  BoBBKBT. — ^Under  tbe  appropriate  heada  aboTe, 
M  to  what  tbe  iDdictment  thoald  contain  will  be  fonnd.    There  are,  how- 
ever, additional  cases  which  are  here  dted. 

An  indictment  charging  a  taking  from  the  person,  "feloniously  and  vio- 
lently," snfficiently  alleges  a  putting  in  fear:  CommonweeUth  v.  HumpkrieSy 
7  Mass.  242;  SUUev.  Cowen^  7 Ired.  L.  239;  2 East  P.  C.  783;  see^tote  v.  Swc^- 
ford^  3  Lea,  162.  '*  But  it  is  safer  to  allege  that  tbe  proeecntor  was  put  ii> 
fear,  and  that  the  act  was  done  forcibly,  since  in  this  case  either  of  these 
allegations  can  be  discharged  as  surplusage:*'  1  Whart.  Grim.  Lb,  sec  837; 
see  also  CoIUm  v.  People,  39  Ul.  233;  Anderson  v.  State^  28  Ind.  22;  but  see 
OlasB  v.  CommoikoeaUh,  6  Bush,  436;  also  ChapeU  v.  Stale,  52  Ala.  539. 
Allegations  of  **  against  the  will  '*  and  "  from  the  person  '*  are  necessary:  See 
Whart.  Grim.  PL  &  Pr.,  sec.  267;  and  tupra,  under  these  heads.  These  alle- 
gations are  not  necessary  under  the  Pennsylvania  statute,  when  the  word 
*'rob"  is  used:  Acher  v.  CommonweaUh,  94  Pa.  St.  284.  In  Iowa  the  assault 
need  not  be  alleged  in  express  terms:  State  v.  Brewer,  53  Iowa,  735;  StcuU  v. 
Kepan,  62  Id.  106.  Under  an  indictment  charging  robbery  by  threats  of 
future  violence,  threats  of  present  violence  are  admissible:  State  v.  Iloufer- 
ton,  58  Mo.  581.  If  the  description  of  the  defense  is  substantially  in  the 
words  of  the  statute,  it  is  sufficient:  State  v.  Bamett,  3  Kan.  250;  Taylor  v. 
CommontoeaUh,  3  Bush,  508.  The  words  of  the  statute  should  be  followed; 
CommontoeaUh  v.  Tanner,  5  Id.  316.  But  indictments  substantially  con- 
forming to  common-law  precedents  are  good  in  substance,  under  the  penal 
oode  in  Texas:  Burnt  v.  State,  12  Tex.  269. 

The  property  may  be  described  the  same  as  in  a  proaecution  for  larceny; 
no  greater  particularity  is  required:  McEntee  v.  State,  24  Wis.  43;  Brenniut 
V.  State,  25  Ind.  403;  see  Turner  v.  Stat^  1  Ohio  St.  422;  WeOep  v.  State,  61 
Ala.  282.  An  indictment  should  state  distinctly  the  kind  of  money  taken: 
Wesley  v.  State,  supra,  "Thirty  dollars  in  greenbacks"  was  sufficient^ 
though  '* greenbacks **  is  a  slang  word:  Id.  "One  piece  of  gold  coin  of 
American  coinage  of  the  value  of  five  dollars  *'  was  sufficient:  Terry  v.  State^ 
13  Ind.  70.  Where  the  statute  prescribes  that  it  is  sufficient  to  describe 
money  simply  as  money,  it  is  sufficient  to  describe  the  money  as  **  the  sum  of 
one  hundred  dollars  in  paper  currency  of  the  United  States:"  State  v.  CarrOp 
26  La.  Ann.  377.  But  "  ten  dollars  in  money  of  United  States  ourrenoy  "  is, 
in  the  absence  of  such  a  statute,  too  indefinite,  since  currency  may  be  either 
coin,  bank  notes,  or  government  notes:  Crocker  v.  State,  47  Ala.  53.  An 
insufficient  description  of  money  alleged  to  have  been  taken  is  cured  if  the 
indictment  recites  that  a  more  particular  description  of  the  money  is  unknown 
to  the  grand  jury:  Territory  t.  Bell,  5  West  Coast  Etep.  702  (Mont.);  McQueen 
V.  State,  82  Ind.  72.  The 'kind  of  money  alleged  must  be  proved:  Johnson 
V.  CommonweaUh,  24  Gratt.  555.  But  where  the  indictment  charged  larceny 
of  treasury  notes,  it  was  held  sufficient  to  prove  that  the  property  was  green- 
backs: Hiekey  v.  State,  23  Ind.  21.     As  to  value,  see  "  Ownership,"  supra. 

The  name  of  tbe  person  robbed,  if  known,  should  be  stated  with  the  same 
precision  as  in  larceny:  Smedly  v.  State,  30  Tex.  214;  Commonweaith  v.  C^f- 
ford,  8  Cush.  216;  Crews  v.  State,  3  Coldw.  350;  Pecple  v.  Vice,  21  Gal.  344; 
PeopU  V.  Jones,  53  Id.  58;  Parker  v.  State,  9  Tex.  App.  351.  Bat  a  mistake 
in  the  name  of  the  person  robbed  is  not  material,  unless  the  prisoner  has  been 
prejudiced  thereby:  State  v.  Carr,  43  Iowa,  418.  An  indictment  charging 
robbery  oranmitted  in  the  public  highway  is  snfficient  without  specifying  the 
termini  of  the  highway:  State  v.  Burke,  73  N.  G.  83.  Under  such  an  indict- 
ment, evidence  cannot  be  introduoed  of  a  robbery  near  the  highway:  Sinu  v. 
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OeneaMf  7  Irad.  L.  838L  Bat  an  indietnmit  obargiiig  tiie  oooiiiKm-law  offesM 
of  highway  robboy  to  have  been  oonmiittad  "near  the  highway"  ia  good: 
State  T.  Antheny,  Id.  234;  SUOb  ▼.  WUaon,  67  N.  C.  456;  aee  State  ▼.  Hower- 
ton,  59  Mo.  91. 

Coyvjcmov  of  Lasckht  and  Oihkb  Ikclitdkd  OrrxNSK  ukdsr  Indict- 
UKsr  FOB  RovBEBT. — ^Bobbery  inclndea  larceny,  larceny  from  the  peraon,  and 
assault  and  battery;  and  under  an  indictment  for  robbery,  which,  aa  we  have 
Been,  moat  allege  facta  oonatitating  larceny,  and  often  facta  conatitoting  an 
ass&nlt,  the  priaoner  may  be  convicted  of  larceny:  People  ▼.  NeUon^  56  Cal. 
77;  People  t.  Janes,  53  Gal.  58;  McEnUe  ▼.  StaU,  24  Wia.  43;  StaU  v.  Jen- 
hint,  36  Mo.  372;  Reffina  v.  McOrcUh,  L.  R.  I  0.  C.  210;  larceny  from  the 
penon:  Mttrphy  v.  People^  3  Hnn,  114;  S.  C,  5  Thomp.  &  G.  302;  grand  lar- 
ceny: Alien  y.  State,  58  Ala.  08;  ffickey  y.  State^  23  Ind.  21;  aee  StaU  v. 
Howard,  19  Kan.  507;  common  aaaault:  Begina  t.  Bireh,  1  Den.  G.  G.  185; 
Howard  y.  State,  25  Ohio  St.  399;  or  aaaault  and  battery:  Murpky  r.  People, 
Z  Hun,  114;  S.  G.,  5  Thomp.  &  G.  302.  But  robbery  doea  not  neceaaarily  in- 
clude grand  laroeny;  and  a  yerdict  of  robbery  on  inauffident  eyidence  docs 
not  authorize  the  court,  on  motion  for  new  trial,  to  aentenoe  the  priaoner  for 
grand  laroeny:  State  y.  Howard,  19  E^an.  507.  A  conviction  of  grand  lar- 
ceny bare  a  aubaequent  proaecution  for  robbery:  Jliekey  v.  State,  23  Ind.  21 ; 
see  alao  note  on  a^rtfois  acquit  and  convict,  Roberts  v.  StaU,  58  Am.  Dec. 
536  et  seq.  The  offenae  of  aaaault  and  battery  with  intent  to  rob  ia  not 
merged  in  the  crime  of  robbery,  but  the  prisoner  may  be  proeecuted  for 
either:  HasnUUon  v.  State,  36  Ind.  280.  No  conviction  of  robbery  in  the  sec- 
ond degree,  which  ia  when  the  fear  ia  of  a  future  injury,  can  be  had  under  on 
indictment  for  robbery  in  the  firat  degree,  in  Miaaonii:  SUUe  v.  JenBne,  36 
Mo.  372. 

Tus  PRINCIPAL  0181  IB  CITED  in  Brtnnan  v.  State,  25  Ind.  404,  which  dtea 
tSie  principal  caae,  and  Meaon^s  due,  Ruaa.  &  Ry.  418,  aa  going  to  the  verge 
of  the  law  in  holding  that  the  breaking  of  a  watch-guard  or  chain  in  taking  a 
watch  oonatitutea  anfficknt  f oroe  to  make  the  offanae  robbery. 
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GrODBOLD   V.   LaMBEBT. 

[8  BlOHABMOH'S  EqUITT,  156.] 
fi4LI  UNDER  DOBMAKT  EZSCUTION  18  NULL  AND  VoiD. 

8DBBTY  Who  has  Paid  Debt  is  Crbditob  of  Pbdigipal,  and  relief  roky 
be  afforded  him  as  such  against  a  frandnlent  oonyeyanoe  by  the  prin- 
cipal. 

Atxbment  of  Igvorakob  of  Fbaud  until  Tim  within  Statotobt  Lim- 
itation made  by  plaintiff  in  bill  to  set  aside  fraadnlent  oonveyanoe  casts 
the  burden  upon  tiie  defendant  to  prove  the  contrary. 

Averment  of  Ionobancx  of  Fraud  until  Tdcb  within  Statutobi 
Limitation  is  sufficient  if  made  in  a  manner  sufficiently  explicit  to 
enable  the  defendant  to  meet  the  iBSue  tendered. 

Rboistrt  of  Dbed  does  not  Oivb  Notice  of  Fraud  in  its  Execution. 

Bill  to  set  aside  alleged  fraudulent  conveyancey  and  to  sub- 
ject the  land  to  the  payment  of  a  debt.  The  complainant  waa 
a  surety  upon  a  note  of  the  defendant  Lambert.  The  surety 
took  up  the  note,  and  obtained  a  confession  of  indebtedness,  on 
which  judgment  was  signed  on  the  ninth,  and  execution  lodged 
on  the  tenth  of  March,  1841.  The  averment  of  ignorance  of 
the  fraud  till  a  time  within  the  statutory  period  was  to  the 
effect  that  it  was  within  four  years  that  the  complainant  dis- 
covered the  fraud  perpetrated  upon  him,  to  wit,  he  discovered 
the  deed  to  Sessions  in  October,  1852,  and  so  on,  setting  out 
the  dates  when  he  discovered  the  deeds  involved  in  this  cause. 
The  chancellor  held  that  this  averment  was  insufficient,  since 
he  did  not  set  out  the  facts  constituting  the  fraud,  accompanied 
with  an  allegation  that  those  facts  did  not  come  to  bis  knowledge 
until  within  four  years.    And  the  chancellor  also  held  that  the 

IM 


^an.  1856.J  Qodbold  v.  Lajcbebt.  1M 

sftatnte  zaa  agunsfc  him  from  the  date  of  the  r^giBtiy  of  tha 
deeds.  The  hiU  wee  ordeied  to  be  dumiBsed,  and  tiie  com- 
fdainant  appealed.  The  vemaimng  faeia  appear  from  the  opiiH 
ion. 

Evans,  for  the  appellant. 
PkUUpe,  contra. 

By  Court,  Daboah,  Ohaneellor.  It  ia  manileat  that  Jamea 
Lambert,  one  of  the  def endants,  has  oommitted  a  fraud  npon  the 
plaintiff,  who  was  his  snrefy,  and  whom  he  left  to  pay  his  debt, 
although  he  had  means  enough  to  pay  his  own  debts.  After 
the  surety  had  paid  the  debt,  the  defendant  Lambert  gaye  him 
a  confession  of  judgment  on  the  same,  upon  which  judgment 
was  entered  up  and  execution  was  lodged.  The  defendant 
I^mbert,  having  bought  land  from  one  Thompson  (about  six 
hundred  and  three  acres),  and  fraudulently,  and  with  the  Tiew  of 
defeating  his  creditors,  caused  titles  to  be  made  by  Thompson 
to  his  three  infant  children  (who  are  also  parties  to  this  suit); 
the  deed  of  Thompson  bearing  date  the  thirteenth  of  October, 
1840. 

Under  a  judgment  and  execution  against  Lambert,  Gowan,  the 
eberiff  of  Hony,  sold  the  land  on  the  fourth  of  October,  1841, 
to  Sessions,  for  ten  dollars  and  fifty  cents,  and  conyeyed  the  land 
to  Sessions  by  deed  bearing  date  ihe  tenth  of  October,  1841. 

In  the  mean  time,  by  reimbursing  Sessions  for  the  purchase 
money,  Lambert  procured  him  to  recouTcy  the  land  to  his  chil- 
dren; which  was  done  by  deed,  dated  the  sixteenth  of  Febniaiy, 
1846. 

The  plaintiff's  judgment  remaining  unsatisfied,  by  Tirtue  of  an 
execution  under  Uie  same,  the  sheriff  again  levied  on  and  sold  the 
land  as  Lambert's  properly.  It  was  bid  off  by  the  plaintiff  to 
this  suit  for  ten  dollars,  and  conveyed  to  him  by  deed  accord- 
ingly. 

The  plaintiff  has  instituted  a  suit  at  law  for  the  land,  but 
deeming  his  success  doubtful,  he  has  come  into  this  court.  His 
bill  was  filed  the  tenth  of  Januaiy,  1855.  The  bill  prays  that 
the  deeds  to  the  children  may  be  set  aside  as  fraudulent  against 
the  creditors  of  the  father.  The  plaintiff  asks  that  this  court 
will  grant  him  aid  auxiliary  to  his  suit  at  law,  or  grant  him 
plenaiy  relief  in  this  court 

Whatever  view  may  be  taken  of  the  case,  this  court  can  grant 
him  no  aid  in  his  suit  at  law.  The  execution,  by  virtue  of  which 
4he  land  was  sold  to  Godbold,  was  dormant.    It  had  been  re* 
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the  purchaser  bond  and  personal  seonrity,  and  a  mortgage  of 
the  premises. 

DuHKDf  and  Wabdiaw,  chanoellora,  concurred. 

I>e<9ee  reyersed.  _^^ 

StaTUTB  or  LXMITATIOIIB  MAT  BB  RbLBD  OH  BT  FrAVDVLBBT  GSAimB, 

where  grantor's  creditor  ieeks  to  set  aside  the  deed:  MeDcwttt  y.  ChUkmUk, 
61  Am.  Deo.  805,  and  note  817. 

BuBDBN  or  PROor,  WHBN  Pabitt  Sbbkb  to  Ayoid  Statutb  of  LmiTA- 
TIOK8  on  the  gronnd  that  he  had  no  notioe  of  the  fraud  complained  o^  n  upon 
the  defendant:  Shannon  v.  WkUe^  60  Am.  Deo.  115,  note  121. 

Subbtt  is  Cbbditob,  and  mat  Imtbach  Gontxtancb  a8  Fbaudulent: 
ChoUan  v.  JfrnM,  50  Am.  Deo.  460,  note  469;  note  to  Oreer  v.  WriglU^  52  Id. 
117,  118;  HtUekimm  v.  JTeKy,  89  Id.  260;  but  see  WUUam»  y.  TipUm,  42  Id. 
420. 

Rboibtbt  or  Dxbd  is  onlt  Impubd  Notice  or  its  Gontbhtb,  and  not 
of  any  fraud  that  may  be  perpetrated  in  its  execution:  Meurtin  y.  Smith,  4 
Kat.  Bank.  Reg.  287;  S.  C,  1  DilL  98,  citing  the  principal  case.  It  is  notioe 
only  of  wliat  appears  on  the  faoe  of  the  deed:  Shepherd  v.  BurlMUer,  68  Am. 
Dec.  523,  note  528. 

Thb  principal  casb  is  citbd  in  T^raek  v.  (Treen,  9  Mioh.  370^  to  the 
point  that  in  some  states,  where  judgments  constitute  a  lien  on  real  estate,  it 
has  been  held  that  a  oreditor  lias  by  his  judgment  a  lien  on  the  equitable 
estate  of  the  debtor,  in  like  manner  as  at  law  on  Us  legal  estate. 


Sms  V.  MoLuBB. 

[8  BiOBAXoaoH^  Equxtt,  98S.] 

Smr  TO  Bit  asidb  Contract  or  Lunatic,  in  South  Gaboldia,  may  be 

brought  in  the  name  of  the  committee  of  the  lunatic,  bat  it  is  better  to 

make  the  lunatic  a  party,  for  in  tlus  state  the  maxim  that  one  oaonot 

stultify  himself  is  not  recognized. 
Bqcitt  Svts  A8IDB  AcTS  OP  LoNATics  ON  Gbound  that  Imod  has  been 

practiced  upon  them. 
Bill  to  Set  abide  Contracts  or  Lunatic  should  state  facts  impeaching 

each  contract  sought  to  be  avoided. 
Lunatic  is  Bound  bt  Contracts  Madb  bktobb  Inquisitiov  or  Lunaot« 

where  no  undue  advantage  has  been  taken  of  him,  and  where  evidences 

of  his  mental  unsoundness  were  not  so  manifest  as  necessarily  to  give 

notice  of  his  incompetency  to  contract. 
Oontbacts  or  Lunatics  Madb  ArrsB  Timb  'at  Which  Inquisition  Furoi 

Unboundnbss  to  Bbgin  are  prima  fade  void;  but  the  inquisition  is  not 

conclusive  evidence  of  mental  unsoundness* 

Bill  in  equity.    The  opinion  of  the  ohanoflUor  states  the 
The  complainant  appealed. 

Bobo,  for  the  appellanL 
Dawkingf  conira. 
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By  Court,  Wasdliw,  Ohanoellor.  By  an  inquisition  ezeoated 
under  the  order  of  this  conrt  on  Jannaiy  26, 1863,  and  confirmed 
April  12, 1853,  by  a  ohanoellor,  it  was  foond  that  Thaddeus  G. 
Sims  **  is  of  unsound  mind,  and  has  been  so  from  his  in&noy. 
end  incapable  of  the  gOTemment  of  himself  and  estate/'  The 
pliMiiHff  was  appointed  committee  of  the  said  Thaddeus,  and  oa 
July  23, 1863,  he,  as  committee,  filed  this  bill  to  set  aside  sales 
of  certain  slaves,  made  by  said  Tbaddeus,  and  certain  judgments 
confessed  by  him  before  the  inquisition. 

The  practice  of  instituting  such  a  suit  in  the  name  of  the 
committee  only  is  sustained  by  high  authority:  Story's  Eq« 
PL,  sec.  64;  Ortiey  t.  Mesaere,  7  Johns.  Oh.  139.  But  where,  as 
in  this  state,  the  nuudm  of  the  common  law,  that  <me  cannot 
Ltnltify  himself,  is  not  recognised,  it  is  certainly  better  to  follow 
the  general  rule  of  pleading  to  make  all  parties  to  the  suit  who 
are  materially  interested  in  the  object  of  it,  and  not  to  litigate 
and  adjudge  concerning  the  estate  of  any  person,  eyen  a  lunatic, 
who  is  not  before  the  court  The  pleading  of  the  plaintiff  is 
liable  to  other  and  more  serious  objections.  He  seeks  redress 
in  one  bill  against  many  defendants,  for  Tarious  representations, 
in  which  the  defendants  have  no  community  of  interest  or  action. 
Worse  still,  he  states  no  specific  case  against  any  one  of  the 
defendants,  and  endesTors  by  vague  averments  to  implicate  alL 
A  brief  summary  of  the  bill  is,  that  Thaddeus  was  regarded  by 
his  family  and  friends  as  of  tmsound  mind,  without  adequate 
knowledge  of  the  value  of  property,  and  liable  to  be  overreached; 
that  he  was  entitled  by  succession  to  seventeen  negroes  and 
several  thousand  dollars;  and  that,  on  his  coming  of  age  in 
1860,  this  property  was  put  into  his  unrestricted  possession  bj 
his  guardian,  J.  J.  Pratt,  after  a  settlement  with  him;  that  of  this 
estate  nothing  remains  in  his  hands  except  a  tract  of  land  worth 
eight  hundred  or  one  thousand  dollars,  three  negroes,  and  some 
other  chattels  of  inconsiderable  value,  subject  to  the  lien  of  judg- 
ments against  him  to  about  the  sum  of  one  thousand  six  hun« 
dred  dollars;  that  the  other  negroes  have  passed  into  the  hands 
of  sundry  persons  for  very  inadequate  consideration,  paid  in 
things  of  littte  value  to  him;  and  that  of  these  negroes,  Peyton 
Hunter  has  two,  Margaret  and  Taylor;  William  T.  Wilkins  has 
two,  Irene  and  Margaret;  William  Bobbs  has  three,  Moee,  Jim, 
and  Trezevant;  McLure  and  Wilson  have  Elisa;  and  William 
Savage  has  Frank;  that  of  the  debts  in  judgment,  a  list  of  which 
is  exhibited,  some  were  contracted  while  Thaddeus  was  a  minor, 
and  many  others  were  without  any  adeqtiate  consideration  of  any 
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Lind,  under  mere  pretenses,  by  which  his  imbeoilitjr  was  arer- 
reached;  although  some  of  them  may  have  been  for  neoessaries, 
•and  entitled  to  payment.  And  the  prayer  of  the  bill  is  that 
'the  defendants  be  required  to  make  a  full  exhibit  of  their  deal* 
'ings  with  Thaddeus,  with  dates,  items,  and  proofis  of  fEumess, 
:and  oome  to  a  full  account  with  plaintiff,  and  in  the  mean  timA 
be  enjoined;  and  that  the  unjust  contracts  be  set  aside,  and  the 
properly  acquired  under  them  be  delivered  to  plaintiff,  and  that 
he  be  allowed  to  sell  so  much  of  it  as  is  necessary,  and  pay  the 
creditors  whatever  is  fairly  due.  The  bill  further  alleges  that 
plaintiff  applied  to  some  of  the  creditors  for  statements  of 
their  claims  against  his  ward  (of  which  there  is  no  proof  except 
as  to  Hunter),  and  that  in  the  only  case  in  which  his  request  was 
complied  with.  Hunter's,  he  is  satisfied  a  portion  of  the  claim  is 
not  allowable.  All  of  these  allegations  are  of  a  sweeping  and 
indefinite  character,  and  not  pointed  individually  to  persons  or 
transactions.  The  grounds  on  which  courts  of  equity  interfere 
to  set  aside  the  sales  or  other  solemn  acts  of  persons  of  un- 
sound or  weak  minds  is  that  fraud  has  been  practiced  on 
them:  Story's  Eq.  Jur.,  sec.  227.  A  plaintiff  seeking  the  aid  of 
the  court  in  such  case  should  state  in  his  bill  facts  and  circum- 
stances impeaching  each  particular  contract  sought  to  be  avoided. 

It  may  be  that  all  contracts  of  persons  rum  compotes  tnenHa^ 
made  after  the  time  at  which  the  inquisition  finds  the  unsound- 
ness to  begin,  are  prima  facie  void,  that  is,  voidable;  but  the 
inquisition  is  not  conclusive  evidence  of  the  fact  of  unsound- 
ness, and  may  be  gainsaid  by  a  party  in  interest  without  formal 
traverse.  Indeed,  a  fair  contract  made  with  a  lunatic  by  a  third 
person,  without  notice  of  the  lunacy,  will  not  be  disturbed: 
JSaxter  v.  Earl  of  Portsmouffi,  5  Barn.  &  Cress.  170;  NieU  v. 
Morley,  9  Yes.  478;  Beavan  v.  McDonnell,  9  Exch.  809;  Ballard 
V.  McKenna,  4  Bich.  Eq.  358;  Keys  v.  Norrie,  6  Id.  888. 

The  bill  in  this  case  does  not  allege  that  the  defendants,  at 
the  time  of  their  several  contracts,  had  any  notice  of  the  un- 
soundness of  mind  of  Thaddeus  Sims;  and  the  defendants  not 
only  deny  notice  of  this  fact,  but  altogether  dispute  the  un- 
soundness. I  shall  not  repeat  in  detail  the  evidence  given  as 
to  unsoundness;  but  a  brief  summary  of  it  is,  that  Thaddeus 
learned  little  or  nothing  at  school,  that  he  could  not  count 
well,  and  that  he  seemed  to  know  little  of  the  denominations 
of  bank  bills.  On  the  other  hand,  that  upon  attaining  full  age 
his  guardian,  a  most  prudent  and  respectable  man,  settled  with 
him  and  delivered  to  him  his  property  in  unrestricted 
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tton;  and  ihat  afterwaids,  until  the  inqniBition,  he  managed 
ids  own  affiiixe,  haTing  dealings,  as  one  oompeient,  with  his  ze- 
lations  and  other  persons;  that  he  contracted  marriage  with  the 
daughter  of  a  respectable  family;  that  he  plowed  well;  that 
he  asked  high  prices  for  properly  he  wished  to  sell;  that  he  was 
ihankfnl  to  a  witness  for  keeping  him  out  of  a  fight;  that  he 
sometimes  ga^e  sound  opinions  as  to  the  Talue  of  property 
when  his  adTice  was  sought;  that  he  recognised  his  debts,  and 
made  arrangements  for  their  payment;  that  he  was  able  to  make 
abort  calcubttions  in  his  head;  that  he  named  and  knew  by 
name  eighteen  game-chickens  raised  for  him  by  a  neighbor;  and 
that  he  played  whist  well  (although  I  beUeye  cards  were  in- 
Tented  for  the  amusement  of  a  crasy  French  king).  It  seems 
impossible  to  conclude,  on  this  e^dence,  that  his  unsoundness 
was  of  that  manifest  character  as  necessarily  to  furnish  notice 
of  his  incompetency  to  contract  to  those  undertaking  to  deal 
with  him.  I  am  of  opinion  that  he  must  be  bound  by  his  con- 
tracts, where  no  undue  adyantage  was  taken  of  him,  before  his 
friends  chose  to  haye  a  committee  appointed  for  him  by  the 
court:  DcHfdsT.TFt^son,  ITreadw.  448.  His  contracts  impeached 
are  the  sales  of  certain  negroes,  and  certain  debts  which  haye 
passed  into  judgments;  and  they  may  be  considered  separately. 
Of  the  seventeen  elaves  alleged  to  belong  to  him  on  maturity, 
five  were  accidentally  burned  to  death,  three  remain  in  his  pos- 
session, and  three  were  sold  to  his  father-in-law,  Bobbs,  con- 
cerning which  a  satisfactoxy  adjustment  had  been  made.  The 
title  of  William  Savage  to  another  must  be  protected  by  the 
plea  of  purchase  for  valuable  consideration  without  notice,  and 
by  the  satisfactory  proof  of  the  fairness  of  the  original  sale  of 
this  slave  to  B.  S.  Sims.  In  like  manner,  the  purchase  of  one 
by  McLure  and  Wilson,  of  two  by  Wilkins,  and  of  two  by 
Hunter  seem  to  have  been  made  bona  fide  for  full  prices,  and 
must  stand.  Some  of  the  witnesses  expressed  the  opinion  that 
the  price  paid  by  Hunter  was  moderate,  but  the  inadequacy  was 
not  such  as  of  itself  to  furnish  evidence  of  fraud,  and  there 
was  no  corroborative  evidence. 

So,  too,  of  the  debts  contracted  by  Thaddeus;  while  there  was 
evidence  of  extravagance  and  improvidence  on  the  part  of  him- 
self and  wife,  there  is  no  proof  of  overreaching  on  the  part  of  the 
creditors.  Some  of  the  debts  were  contracted  with  the  assent 
of  his  friends,  and  others  are  confessedly  fair.  In  the  state  of 
the  pleadings  and  proofs,  there  is  no  satisfactory  ground  for  the 
interference  of  the  court  as  to  these  debts. 
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The  evidence,  however,  maJcee  a  pzetty  strong  case  as  to  the- 
aatis&iotion  of  the  judgment  to  WiUdns  and  of  the  judgment  and 
mortgage  to  Hunter;  and  it  ia  proper  that  further  inquiry  be* 
made  on  these  points. 

It  is  ordered  and  decreed  that  it  be  referred  to  the  commis- 
sioner to  inquire  and  report  how  much,  if  anything,  remains  due- 
upon  the  judgment  and  mortgage  of  Hunter  and  the  judgment 
of  WilMns  against  Thaddeus  Sims;  and  that  in  the  mean  time 
Hunter  and  Willdns  be  enjoined  from  enforcing  the  ooUectioa 
of  tliese  debts. 

It  is  further  ordered  that  in  all  other  particulars  the  bills  be 
dismissed. 

This  court  sees  no  suffidemt  reason  for  differing  from  the  chan-^ 
cellor.  It  is  therefore  ordered  that  his  decree  be  affirmed,  and 
the  appeal  dismissed. 

Johnston,  Dunxzn,  Daboan,  and  Wabdiaw,  chancellors,  eon* 
curred. 

Appeal  dismissed.  __^ 

LfQUiainoH  or  Lunact,  Bmor  ov,  as  EvmsNOSt  See  Ofbmm  t.  Soper,  9& 
Am.  Deo.  414;  In  re  Chmgwert^a  EsUUe,  63  Id.  554,  and  note  561. 

Plba  that  Estate  or  Lunatic  Who  Subs  bt  Pboohbin  Ala  is  in  diMge 
of  oommittee  who  should  briDg  the  suit  is  a  plea  in  abatement  not  goiog  to 
the  jurisdiotion:  Cook  v.  TkomkUl^  65  Am.  Dec.  63. 

yALn>iT7  or  Gontbaots  with  Lunatics;  See  Sidkurdtim  y.  Strongf  55  Am. 
Deo.  430^  and  oases  oited  in  the  note  431.  If  the  contract  was  entered  into 
innooently,  and  no  nndne  advantage  has  been  taken  of  him,  he  will  be  liable 
on  the  oontiact:  BeaU  v.  See,  49  Id.  573.  A  contract  made  by  a  Innatio  with 
one  who  had  no  notice  of  his  condition,  and  which  is  in  itself  £sir  and  Jnst  and 
has  become  so  far  ezecnted  that  the  parties  cannot  be  placed  in  stote  qmo^  will 
not  be  set  aside:  JRiy  y.  BurdUi,  81  Ind.  440,  citing  the  principal  case.  See 
also  note  treating  this  sobject,  Jackaon  v.  Gmg^  15  Am.  Deo.  S61-860| 
Beaivery.  PMpB,  22  Id.  872. 


Mabtin  t;.  Bbll. 

[9  BiOHnArawni*S  Bqdxtt,  42.] 

DsviBB  OB  Bbqubst  TO  Marbikd  Woman  must  bb  Held  to  Cbbatv 
SsPAaATB  EsTATB  if  intent  to  exclude  marital  right  of  hntfaasd  can  be- 
fairly  deduced  from  the  language  used. 

Tbbtatob  iCAT  OivB  Propebtt  to  Dauobtbb,  and  secure  it  from  liability 
for  her  husband's  debts,  notwithstanding  the  general  rule  that  in  testa- 
mentary dispositions  of  property  the  incidents  of  the  property  cannot  be 
taken  away. 

ttannsB  OB  Bbqubst  to  Tbstatob's  Dauohtbbs  declaring  that  the  property 
**  shall  in  no  wUe  be  subject  to  the  debts  of  their  husbands,  in  no 
whatsoever."  creates  a  separate  estate  in  the  daughters. 
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Bill  to  obtema oonstmctioii  of  aelaoM  intheirill  of  ThomM 
Bell»  which  was  as  follows:  "  The  properly,  real  or  personal^ 
that  my  three  daughters,  Maxgaret  IL,  Naiu^  J.,  and  Martha  S.» 
may  or  do  reoeiTe  lathis  my  will,  I  hereby  settle  it  on  them  and 
the  lawful  issoe  of  their  bodies  forerer,  and  I  do  deolare  that 
it  shall  in  no  wise  be  sabjeot  to  the  debts  of  their  husbands,  in 
no  ease  whatsoerer.''  The  suit  was  institatel  by  W.  M.  lliu> 
tin  and  wife  against  W.  Bell  and  wife  and  others,  and  among 
the  questions  snbmitted  was  whether  the  estates  of  Mrs.  Bell 
and  Mrs.  Martin  were  separate  estates.  The  chanoellor  held 
that  they  were  separate  eeti^tes,  and  the  plaintiffs  appealed  on 
thisgroond. 

Boyhton,  for  the  appellants. 

By  Court,  Dunas,  Chanoellor.  In  WOrnrn  ▼.  Bailer,  8  Strobh. 
Eq.  260,  it  is  said  that  a  separate  estate  in  the  wife  is  the  crea- 
tore  of  the  court  of  chancery,  and  in  derogation  of  the  husband's 
common-law  right,  and  that  unless  the  intention  to  exclude 
the  husband  is  clearly  expressed,  or  arises  by  necessary  impli* 
cation,  the  marital  right  is  maintained.  It  is  also  there  said 
that  in  order  to  ascertain  whether  it  was  intended  to  exclude 
the  marital  right,  it  is  necessary  to  analysse  the  language  used 
in  OTeiy  case.  The  instrument  before  us  is  testamentary.  It 
was  a  provision  of  a  father  in  favor  of  his  daughters,  two  of 
whom  were  then  unmarried  women,  and  one,  Mrs.  Bell,  married. 
The  difficulty  in  reconciling  the  authorities  arises  from  con* 
founding  the  amplitude  of  the  gift  to  the  donee  with  an  exdu* 
sion  of  the  marital  right.  But  if  the  intent  to  exclude  may  be 
fiurly  deduced  from  the  language  used,  it  is  the  duty  of  the  court 
to  give  effect  to  this  as  to  erery  other  lawful  intention  of  the 
testator.  The  distinctions  are  sometimes  nice.  A  gift  to  a 
married  woman  as  her  own  in  eyexy  respect  has  been  held  not 
to  exclude  the  husband.  But  in  Ex  parle  Bay,  1  Madd.  199, 
Sir  Thomas  Plumer  held  that  a  gift  to  '*  her  sole  use''  gaye  a 
separate  estate;  and  chiefly  because  of  the  technical  character  of 
the  expression  **  sole."  The  language  of  this  will  is,  in  some 
respects,  technical.  "The  property,  real  or  personal,  that  my 
three  daughters  may  or  do  receiye  by  this  my  will,  I  hereby 
settle  it  on  them  and  the  lawful  issue  of  their  bodies  forever.'' 
It  may  be  that  the  word  *'  settle  "  would  only  refer  to  the  limi- 
tation of  the  estate.  But  he  proceeds,  '*  and  I  do  declare  that 
it  shall  in  no  wise  be  subject  to  the  debts  of  their  husbands,  in 
no  case  whatsoever."    Certainly  it  is  not  competent  for  a  testa* 
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tor  to  give  property  to  his  son  or  daughter  and  take  away  the 
inddents  of  properly.  But  it  ia  not  less  clear  that,  aoeording 
to  well-established  principles  of  this  oonrt,  he  may  give  properly 
to  his  daughter,  and  at  the  same  time  secure  that  property  from 
liability  for  her  husband's  debts.  But  this  can  only  be  affected 
by  construing  the  gift  to  create  a  separate  estate.  The  intent  to 
exclude  the  marital  right  in  this  case  is  demonstrated  by  declar- 
ing the  property  exempt  from  the  principal  incident  of  such 
right  WeaOiefford  t.  Taie^  2  Strobh.  Eq.  27,  has  been  supposed 
to  conflict  with  the  decision  of  the  circuit  chancellor.  In  that 
^ase  shiTes  were  bequeathed  to  the  daughters  in  terms  which 
Tested  an  absolute  estate;  but  to  the  bequest  was  added  this 
provision:  '*  No  sale  made  by  either  of  their  husbands  shall  be 
valid  unless  by  the  consent  of  both  or  one  of  my  executors, 
and  thus  my  executors  have  power  to  prevent  such  property  be- 
ing moved  off  the  state."  This  restriction  upon  alienation  had 
no  reference  to  the  separate  enjoyment  of  the  wife,  and  was  not 
intended  to  secure  it.  On  the  contnuy,  apparently  recognising 
the  title  of  the  husband,  the  testator  sought  only  to  restrain  the 
exercise  of  it  so  far  as  to  prevent  the  removal  of  the  slaves  be- 
yond the  limits  of  the  state.  To  accomplish  this,  he  declared 
that  any  sale  by  the  husband  must  have  the  sanction  of  the  exec- 
utors, or  one  of  them,  in  order  to  secure  its  validity.  The  court 
could  infer  no  intention  to  exclude  a  right  from  a  provision  that 
it  shall  not  be  exercised  in  a  particular  way.  If  the  testator  had 
provided  that  no  husband  of  his  daughters  should  require  more 
than  nominal  wages  from  the  slaves,  this  restriction  could  hardly 
be  construed  into  an  intent  to  secure  a  separate  estate  to  his 
daughters,  although  if  effectual,  the  provision  would  seriouslj  im- 
pair the  value  of  the  husband's  enjoyment.  Such  the  court  ap- 
pear to  have  regarded  the  character  of  the  restriction  in  Wealher^ 
ford  V.  TaU^  supra.  *  *  This  provision,''  say  the  court,  **  was  not  a 
condition,  because  there  was  no  forfeiture  or  penalty  attachtyl  to 
it,  and  was  utterly  inconsistent  with  the  general  right  of  prop- 
erty, and  could  only  operate  as  a  command  or  order  that  the 
property  should  not  be  removed  or  sold,  which  the  party  might 
obey  or  not  at  his  pleasure." 
It  is  ordered  and  decreed  that  the  appeal  be  difffnissed, 

JoHHSioir,  chancellor,  concurred. 

Daboah,  chancellor,  absent  at  hearing. 

Appeal  dismissed. 


No7. 1856.]  Babb  v.  Harbison.  f08 


WoBDB  CBBAsnm  Sbpabatx  Ektaxb  or  M<>¥Bfin  Woiuvt  8m  Aum  t. 
EoU^  64  An.  Deo.  585*  md  omm  etted  in  the  note  587»  AondirvHi  t.  Jmm, 
63  Id.  217;  note  to  SmMk  t.  ITelZi,  39  Id.  773-778. 

TnxATomlB  LneiHT  io  Guuts  Sxparats  BnAn*  whbi  Gijub»  mm 
Futail:  Bbmm  t.  J7cA;  64  Am.  Dea  686,  and  omm  olt8d  la  tU  Mto  687. 


Babb  v.  Habreboh. 

p  BiOBAaiMKWs  SQiniT,  UL] 

Vuawamm  nwwBaii  Will  and  Dhd  d  that  a  will  hM  no  oparafekm  valil 
tlio  dflftth  of  tho  testator,  and  that  a  deed  moat  take  effwi  on  iti  ezo- 
ontkm,  and  immediately  pais  the  estate  or  intersst  giyaa*  althoogh  It  is 
not  essnntisl  that  this  interest  ahall  immediately  pass  into  ths  posssssJon 
of  the  donee. 

IimsiTifxm  18  vov  Dbxd  if  iMmnr  Guutxd  ik>  vot  AMn  vmtil 
Death  oi  Dovom  or  some  other  future  time,  althoogh  it  nay  be  denomi- 
nated a  deed  by  the  maker,  may  have  express  words  of  immediate  grant, 
may  have  saffident  oonsideratioa  to  support  a  grant,  and  nay  be  for- 
mdly  deliTered. 

ImrauyMnT  u  Will,  Wbativib  m  Fobm,  if  the  intention  of  the  maker 
to  diapoee  of  liia  estate  after  death  be  sufficiently  manifssted,  and  this  in- 
tention be  lawfdl  in  itself,  and  the  writing  have  the  stetatory  formalities. 

ImKBOM BRT  TBAT  PUBTOBm  TO  COKVIT  XruI   AVTin   DSATH  OV  DOVOB, 

or  at  some  fntoxe  time,  is  not  a  deed,  thoogh  in  many  lespeete  in  the 
form  of  one,  and  may  be  ineilbotoal  as  a  will  from  a  lack  of  the  reqni- 
site  number  of  wil 


Box  in  eqmty.  Tha  plninMfffl,  Babb  and  \hte,  claim  a 
tribuiiye  share  in  certain  slayes,  unless  the  title  to  them  is 
Tested  in  the  defendant  under  the  instrument  filed  as  an  ex- 
bibit.  If  this  instrument  is  a  deed,  its  due  execution  and  de- 
liTeiyy  and  consequently  the  defendant's  title,  are  admitted.  But 
it  is  claimed  that  it  is  testamentary  in  its  nature,  and  void  as  a 
will,  since  it  is  attested  by  only  two  subscribing  witnesses.  The 
instrument  in  question  reads :  **  Enow  all  men  by  these  presents, 
that  I,  Sarah  Hamson,  of  the  district  and  state  aforesaid,  for 
and  in  considenition  of  the  love  and  affection  that  I  bear  to- 
wards my  son,  Cuthbert  Harrison,  and  one  dollar  to  me  in  hand 
fiaid,  •  ...  do  give,  make,  and  bequeath  ....  unto  my  said 
son,  Cuthbert  Harrison,  a  certain  negro  woman,  Harriet,  and  her 
daughter  Ellen,  together  with  their  future  issue  and  increase; 
to  have  and  to  hold  the  said  negroes,  Hamet  and  Ellen,  and  to 
be  at  his  diqK)sal  when  and  wherever  he  may  think  fit  or  ap- 
point; now,  the  said  negroes,  Harriet  and  Ellen,  are  to  go  into 
the  possession  of  the  said  Cuthbert  Harrison  at  the  time  of  my 
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death;  and  upon  the  receipt  of  said  n^gzoea,  he  is  hereby  re* 
quiied  to  pay  to  my  grandson  [here  seyeral  grandohildrea 
and  relatives  are  named,  to  whom  he  is  **  required  to  pay"  on» 
himdred  dollars  each].  Witness  my  hand  and  seal  this  second, 
day  of  March,  A.  D.  1868.  Sarah  Harrison,  [l.  s.]  Made  and 
executed  in  the  presence  of  us,  this  2  March,  1853.  Jon'n* 
Davis,  James  Aiken.  I,  Sarah  Harrison,  of  the  district  and  stata 
aforesaid,  do  other  and  further  make  and  require  my  said  son, 
Outhbert  Harrison,  in  view  of  the  &ct  that  should  he,  the  said 
Outhbert  Harrison,  depart  this  life,  and  leaving  no  lawful  issue, 
I  request  him,  the  said  Outhbert  Hanison,  to  make  and  settle  the 
said  negroes,  Harriet  and  Ellen,  with  their  future  issue  and  in- 
crease, to  my  granddaughter,  Mary  Morgan,  wife  of  James  Mor- 
gan, and  to  the  heirs  of  her  body  forever.**  Date,  signature, 
and  attestation  the  same  as  above.  The  court  held  this  instni* 
ment  to  be  testamentary,  and  void  as  a  will  for  lack  of  the 
requisite  number  of  witnesses.    The  defendant  appealed. 

Boylsion,  for  the  appellant. 
Bian,  canira. 

By  Court,  Wabdlaw,  Ohanoellor.  The  tribunal  of  dernier 
restart  in  this  state.  Joggers  v.  Eetea,  2  Strobh.  Eq.  343  [49  Am. 
Dec.  674],  has  determined  conclusively  that  a  donor  by  a  deed, 
without  naming  trustees,  may  convey  an  interest  in  remainder 
in  a  chattel  after  reserving  a  life  estate  to  himself,  it  it  be  ap- 
parent from  the  construction  of  the  whole  instrument  of  gift 
that  a  present  title  was  intended  to  pass  irrevocably  to  the 
donee,  and  that  the  enjoyment  only  was  postponed.  Neverthe- 
less, it  follows  from  the  definition  of  a  will,  a  lawful  disposal 
of  one's  estate  to  take  effect  after  his  death  (Oarthew,  38;  1 
Swinbum  on  Wills,  25;  Oo.  Int.  Ill),  that  the  postponement  of 
enjoyment  by  the  donee  until  the  death  of  the  donor  still  leads 
to  the  conclusion  in  any  controversy,  whether  an  instrument  of 
gift  be  an  irrevocable  deed  or  testamentary,  that  the  instru- 
ment is  testamentary,  unless  it  may  be  fairly  demonstrated 
from  the  text  and  context  that  a  future  interest  was  presently 
and  irrevocably  given.  The  prominent  distinction  between  a 
will  and  a  deed  is,  that  a  will  has  no  operation  until  the  death 
of  the  testator,  and  that  a  deed  must  take  effect  on  its  execu- 
tion, and  immediately  pass  the  estate  or  interest  given,  although 
it  is  not  essential  that  this  interest  shall  immediately  pass 
into  the  possession  of  the  donee.  If  the  interest  created  do  not 
•nse  until  the  death  of  the  donor,  or  some  other  future  time,  the 
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instniment  eannot  be  a  deed,  although  it  may  be  so  denomi- 
nated  bj  ihe  maker,  may  have  ezpvesa  words  of  immediate 
gnmt,  zuaj  haye  sufficient  consideration  to  support  a  grant,  and 
may  be  formally  deliTered:  Exxon  t.  WiOumd,  1  Oh.  Cas.  2A8; 
Oregn  ▼.  Pfxmde^  1  Mod.  117;  Shargold  t.  BhargM^  cited  in IFord 
T.  Hcm^Ty  2  Yes.  sen.  440;  Habergham  t.  Vinoeni^  2  Yes.  jun. 
SSI;  Attmrn  t.  AUiaon,  4  Hawks,  141.  On  the  other  hand,  if 
the  proTisions  of  the  instrument  be  testamentary  in  their  char- 
acter, if  the  intention  of  the  maker  to  dispose  of  his  estate  after 
death  be  sufficiently  manifested,  and  this  intention  be  lawful 
in  itself,  and  the  writing  haTing  the  statutory  formalities,  the 
instniment  will  operate  as  a  will,  whateyer  may  be  its  form: 
LawBon  y.  Lawsorij  1  P.  Wms.  440;  HaU  t.  Hewer^  Amb.  203; 
and  the  cases  cited  supra.  The  instrument,  the  character  of 
which  we  are  considering,  does  not  call  itself  a  deed,  as  the 
instrument  in  Wheder  t.  DurarU^  8  Bich.  Eq.  468,  did,  which 
was  the  principal  foundation  of  the  doubts  expressed  in  that 
case  concerning  the  testamentary  character  of  the  writing  there 
in  oontroTersy.  It  does  not  profess  to  have  been  deUyerBd,  and 
the  omission  of  the  internal  eTidence  of  this  fact  of  delivery, 
which  fact  is  essential  in  the  execution  of  a  deed,  is  a  principal 
ground  in  Bagsdale  y.  Booker,  2  Strobh.  Eq.  248,  for  holding  the 
writing  there  in  question  to  be  testamentary.  It  contains  no 
unequiTOcal  words  of  immediate  grant;  for  the  word  '*  give  "  is 
quite  as  appropriate  and  as  commonly  used  in  a  will  as  a  deed; 
the  word  ''  make,''  utterly  unintelligible  in  some  of  the  instances 
of  its  employment,  here  is  in  all  the  instances  as  applicable  to  a 
will  as  a  deed;  and  the  word  **  bequeath  "  is  characteristic  of  a 
will,  and  controls  the  other  equivocal  words  of  gift. 

This  paper  has  the  salutatory  words  commonly  employed  in  a 
deed,  "know  all  men  by  these  presents,"  but  these  words 
are  in  no  respect  contradictory  of  a  will;  and  similar,  even 
stronger,  words  were  used  in  instruments  adjudged  to  be  testa« 
mentary  in  the  cases  of  Habergham  y.  VincerU,  2  Yes.  jun.  231; 
AUiaon  y.  AUi9on^  4  Hawks,  141;  and  see  Alexander  y.  Burnett, 
5  Rich.  L.  189.  It  ondts,  moreover,  in  the  attestation  the  charac- 
teristic words  of  a  deed, ''  signed,  sealed,  and  delivered/'  so 
well  known  and  used  as  to  be  familiar  to  the  most  ignorant 
scriveners,  and  employs  instead  the  words  ''made  and  exe- 
cuted," confessedly  equivocal,  but  rather  pertinent  to  a  will  than 
a  deed.  It  ako  has  a  seal,  but  this  concludes  nothing,  for 
seals,  however  unnecessary,  are  generally  appended  to  wills.  It 
was  delivered  to  the  donee,  or  deposited  with  him,  but  the 
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pioi>ertj  YFSB  not  delivered,  and  the  instrument  is  not  a  oym- 
bolio  delivexj  of  the  property  unless  present  title  was  intended 
to  be  conTeyed.  It  has,  in  addition  to  the  good  consideration, 
a  maternal  affection,  the  nominally  Taluable  consideration  of 
one  dollar;  yet  this  circumstance,  although  certainly  unusual  ip. 
formal  wills,  occurred  in  some  of  the  cases  which  have  been 
dted,  and  was  treated  as  inconsequential  and  insignificant.  It 
has  an  informal  habendum  and  tenendum  clause,  and  such  clause 
is  usual  in  deeds  couTcying  real  estate,  not  common  in  bills  of 
sale,  and  more  unusual  in  wills,  yet  not  inconsistent  with  testa^ 
mentary  dispositions;  and  the  words  **  to  have  and  to  hold  the 
said  negroes,  Harriet  and  Ellen,"  immediately  follow  the  phrase 
"  with  their  future  issue  and  increase,"  at  least  unnecessary 
when  a  present  title,  eyen  with  deferred  possession,  is  intended 
to  pass,  and  they  are  immediately  followed  by  the  phrase  "  to 
be  at  his  [the  donee's]  disposal  when  and  whereTcr  he  may 
think  fit  or  appoint.'^  This  latter  phrase  might  possibly,  in 
an  instrument  otherwise  definite  in  character  as  a  deed,  receive 
the  interpretation  that  the  donee,  whenever  it  was  matter  of 
convenience  to  him,  might  dispose  of  the  chattels  by  absolute 
or  conditional  sales  before  he  came  into  possession;  but  to  my 
perception,  the  phrase  contains  a  strong  implication  that  some 
act  future  to  the  execution  of  the  instrument  was  to  be  done  by 
the  donee  before  his  title  vested.  The  slaves  were  to  be  his 
property  and  ''  at  his  disposal,"  whenever  in  time  to  come  he 
should  think  fit  or  determine  to  take  them  on  the  conditions 
and  charges  imposed.  He  was  to  "  appoint"  this  time.  Also 
the  nature  of  these  charges,  that  the  donee,  when  he  came  iuto 
possession  of  the  slaves  at  donor's  death,  should  pay  certain 
sums  of  money  to  other  descendants  of  the  donor,  without  the 
creation  of  any  lien  on  the  property  given,  affords  some  indica* 
tion  that  the  writing  was  intended  to  be  testamentary.  Then 
the  double  execution  of  the  instrument,  although  certainly  on 
the  same  day  and  before  the  same  witnesses,  and  probably  in 
immediate  sequence,  manifests  to  some  extent  that  the  appendix 
was  a  codicil,  and  that  the  whole  instrument  was  intended  to  be 
revocable;  and  this  manifestation  receives  some  additional  force 
from  the  nature  of  the  requirement  in  the  appendix,  that  the 
donee  should  settle  the  slaves  upon  another  in  case  of  his  death 
without  leaving  issue. 

It  is  argued  that  the  judgment  of  the  court  of  law  in  Jlexan^ 
der  V.  BumeU,  6  Bich.  L.  189,  is  opposed  to  the  conclusion  to 
which  this  reasoning  tends.    But  in  that  case  the  words  of  im- 
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mediate  grant,  inappropriate  to  a  will,  "grant,  iiargain,  and 
sell/'  were  used,  there  was  an  express  warranty,  the  instru- 
ment was  ictrinsicallj  denominated  a  deed,  and  the  property* 
was  actoallj  deliyered,  and  all  the  forms  of  a  deed  were  ob* 
served.  It  did  contain  words,  "  this  deed  of  gift  to  be  of  no 
effect  whatever  until  my  [donor's]  death,"  which  might  well 
divide  opinions,  and  upon  which  the  judges  did  differ,  but 
without  contesting  the  judgment  of  the  majority,  that  these 
words  referred  to  enjoyment,  and  not  to  title,  the  case  is  palpa- 
bly distinguishable  from  the  one  in  hand. 

Upon  the  construction  of  the  whole  instrument  now  in  ques* 
tion,  we  are  of  opinion  that  it  is  testamentary,  and  that,  as  it 
lacks  the  number  of  witnesses  required  by  our  statutes  for  testa- 
ments, it  does  not  obstruct  the  relief  sought  by  plaintiffs.  It  ia 
ordered  and  decreed  that  the  circuit  decree  be  affirmed  and  th» 
appeal  dismissed. 

JoEHSTOH,  DuNKiN,  and  Daboah,  chancellors,  concurred. 

Appeal  dismissed.  

DiSTiNcnoN  BETWiBK  Deed  AND  WiLL:  Seo  Joktuon  y.  Tanceiff  66  Anu 
Deo.  646,  and  cases  cited  in  the  note  647;  WaU  ▼.  Wall,  64  Id.  147;  WeUhan^ 
▼.  Weaver,  63  Id.  235,  and  note  243-246;  Watkin$  v.  Dean,  31  Id.  683,  and 
note  585;  ffUeman  y.  Botulaugh,  63  Id.  474. 

Will  is  Ambulatobt  uvtil  Xestator'b  Death:  E§UUe  i/NorrUt  65 
Dee.  545,  and  note  citing  prior  cases;  Monk  v.  Manh,  64  Id.  506. 


Gadsden  v.  Gabson. 

[9  Bicbabosok's  Equity,  m.] 

Iimnm>nAL  Cbbditors  of  Partner  have  not  Such  Ezclubiyb  Kigbt  t» 
Pathxxt  oot  of  his  individual  property  as  to  render  frandnlent  a» 
assignment  of  it  for  the  benefit  of  the  firm  creditors. 

Ikdiyidual  Ojubditdb  of  Partxkr  mat,  in  Equitt,  Compel  Pabtnbb> 
amp  Cbbditob  to  resort  first  to  the  partnership  assets  for  payment,  since* 
the  claim  of  the  individnal  creditor  applies  only  to  the  private  property 
of  his  debtor,  including  whatever  balance  may  remain  to  him  oat  of  th» 
firm  assets  after  its  afiairs  are  wound  up,  while  the  partnership  creditor 
is  entitled  to  pasrment  not  only  out  of  the  firm  property,  bat  also  out  of 
the  private  property  of  the  individual  partners. 

Fabtnkbship  Crbditor,  after  Exhausting  Partnership  Funds,  i» 
Entitled  Equally  with  Individual  Creditors  to  payment  of  aa 
nnsatisfied  balance  of  his  debt  ont  of  the  private  property  of  a  partner. 

AmOKMENT    FOR    BENEFIT  OF  CREDITORS    THAT    INCLUDES  ONLY    PaRT  Or 

Debtor's  Property,  and  ezaats  from  the  creditors  a  relesse  of  tha 
debtor,  is  fraudulent. 
AanoNMENT  BY  PARTNER  FOR  BENEFIT  OF  Cbbdrobs  that  ezacts  a  relsasa 
of  the  firm   as  well  iia  uf  himnelf.  \%  fraudulent. 
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Bell  to  set  aside  assignment  for  the  benefit  of  creditoxs  as 
Crandolenty  and  Oarson,  Furman,  and  Harlee  are  made  defend* 
ants.  The  plaintiff  was  an  indiTidnal  creditor  of  Carson,  who 
was  a  member  of  the  firms  of  Elisha  Carson  A  Son  and  Carson, 
Belser,  &  Co.  The  deed  of  assignment  sought  to  be  set  aside 
was  made  by  Elisha  Carson  to  Furman.  It  assigned  C  xaon's 
priyate  properly*  but  not  the  whole  of  it.  It  provided  for  the 
payment  both  of  debts  of  the  two  aboTe-named  firms  respeot- 
avely,  and  of  the  assignor's  individual  debts.  And  it  exacted 
from  the  creditors  who  were  to  receive  the  benefit  of  the  assign- 
ment a  full  release  to  Elisha  Carson,  James  M.  Carson,  his  son, 
and  Belser,  who  were  the  constituent  members  of  the  two  firms. 
Harlee,  who  was  a  creditor  of  both  firms,  had  accepted  the 
assignment  and  executed  a  release.  The  court  set  aside  the 
assignment  and  decreed  further  relief  in  the  premises.  Harlee 
appealed. 

MicheU,  for  the  appellant. 

MagraJth  and  MoCrady,  for  the  complainant. 

Martin^  for  Furman  and  Carson. 

By  Court,  Johnston,  Chancellor.  This  court  is  entirely  sat* 
^ed  with  the  substance  of  the  decree. 

We  are  not  prepared  to  say  that  the  individual  creditors  of  one 
who  is  a  partner  have  such  an  exclusive  right  to  payment  out  of 
his  individual  property  as  to  render  it  fraudulent  for  him  to  ap- 
propriate it,  or  a  portion  of  it,  to  the  payment  of  the  debts  of  the 
firm  with  which  he  is  connected,  and  for  which  he  is  bound.  Our 
opinion  on  that  subject  is,  that  the  right  of  such  creditor  extends 
only  thus  far,  viz. :  inasmuch  as  his  claim  applies  only  to  the  pri- 
vate property  of  his  debtor  (including  as  such  whatever  dry  bal- 
ance may  remain  to  him  out  of  the  firm  after  its  afiGEurs  are  com- 
pletely wound  up),  while  a  partnership  creditor  has  a  right  to  be 
paid,  not  only  out  of  the  joint  proi>erty  of  the  firm,  but  also  out  of 
the  property  of  the  individual  partners.  The  private  creditor, 
who  has  only  one  fund  to  resort  to,  has  an  equity  to  compel  the 
^iartnership  creditor,  who  has  two,  to  resort  first  to  the  partner- 
ehip  assets  until  he  exhausts  them;  but  after  this  is  done,  the 
partnership  creditor  has  as  good  a  right  to  be  paid  any  balance 
still  remaining  unsatisfied  out  of  the  private  property  of  the 
partner  as  any  other  of  his  individual  creditors.  This  is  in 
conformity  to  the  case  of  Wardlaw  v.  Oray,  Dud.  Eq.  118,  with 
which  we  see  no  reason  to  be  dissatisfied. 

But  it  is  sufficient  to  condemn  the  assignment  of  Carson,  that 
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while  he  has  required  a  releaae  to  himself »  and  to  the  firm  of 
Carson,  Belser,  t  Co.,  he  has  not  made  a  full  sonender  of 
his  property.  A  debtor  who  surrenders  only  part  of  his  prop- 
erty has- no  right  to  exact  a  release  as  the  condition  of  his  cred- 
itor's acceptance.  What  right  can  he  ha^e  to  exonerate  his  un- 
assigned  assets  from  his  jost  debts?  What  right  can  he  haTe  to 
retain  part  of  his  property,  and  offer  another  part,  and  reqnire 
that  the  latter  be  accepted  as  fall  satisfaction?  Snch  a  preten ' 
eion  has  been  too  often  and  too  explicitly  condemned  to  leaTe 
the  law  at  all  doubtful  on  this  point 

It  is  not  necessary  to  look  particularly  at  the  condition  im- 
posed, requiring  a  release  to  the  firm  as  well  as  to  himself;  but 
it  seems  to  be  obvious  that  such  an  exaction  is  unjust  and  un- 
fair to  the  creditors  of  the  assignor.  Whenever  debts  of  the 
firm  are  paid  by  the  private  property  assigned,  to  that  amount 
Carson  becomes  a  creditor  of  the  firm.  Though  it  is  said  the  firm 
has  also  made  an  assignment,  it  nowhere  appears  that  there 
may  not  remain  a  balance  sufficient  to  reimburse  this  partner 
for  his  advances.  But  after  he  is  released,  what  is  to  prevent 
his  putting  this  in  his  poeket  at  the  expense  of  the  releasing 
creditor?  And  as  the  partnership  is  also  to  be  released,  is  not 
the  creditor  deprived  of  his  right,  by  subrogation,  to  recover 
from  the  firm  what  his  debtor  has  advanced  for  its  benefit? 

It  is  needless  to  pursue  this  subject.  The  chancellor  was  well 
vnunanted  in  his  conclusion  that  the  assignment  was  partial, 
and  therefore  fraudulent,  and  in  setting  it  aside  as  such. 

We  regard  the  order  continuing  the  functions  of  Ifr.  Fur- 
man,  divested  of  the  power  to  apply  the  assigned  assets  to  the 
purposes  of  the  assignment,  as  an  order  appointing  him  receiver. 
No  ground  of  objection  has  been  taken  to  this,  and  therefore  we 
see  no  reason  to  interfere  with  it. 

The  decree  is  therefore  affirmed,  with  the  modification  indi- 
cated in  the  foregoing  opinion  as  to  the  distribution  of  the 
individual  and  partnership  assets,  and  the  appeal  dismissed  ac- 
cordingly. But  we  are  disposed  to  enlarge  the  order  for  the 
benefit  of  the  defendant  Harlee.  It  is  represented  in  his  an- 
swer that  he  has  some  interests  in  virtue  of  a  prior  assignment 
made  by  Carson  in  1864,  or  some  other  time.  The  master  will 
therefore  inquire  into  the  evidence  of  this,  and  include  in  his 
report  the  nature  and  subjects  of  said  prior  assignment,  and 
what  aaid  Harlee  is  entitied  to  under  it,  with  any  special  matter. 
And  it  18  so  oirdered* 

W\fiDLAW,  chancellor,  concurred. 
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Dttkxin,  chancellor.  In  respect  to  the  invalidiiy  of  the  aseign* 
menty  I  concur  in  the  rcBult,  and  I  concur  also  in  the  modifioa-^ 
tion  of  the  decretal  order. 

Decree  modified.  

PABTySRSHIP  PROPKRTT  IS  PKDfABILT  LlABLB  FOB    PaTMSNT  OF    PaBT- 

irxBSHiP  Debts,  and  individual  creditor  may  compel  partnership  creditor  t» 
reeort  to  this  fond  first,  but  when  this  is  exbaosted,  the  partnership  creditor 
has  an  equal  right  to  be  paid  the  balance  of  his  debt  out  of  the  private  prop- 
erty of  any  partner.  The  following  cases  in  this  series  in  whole  or  in  part 
sustain  this  rule:  Miller  t.  E^Uly  67  Am.  Dec.  905;  CfumnUngn's  Appeal,  64 
Id.  695;  Baher'e  Appeal,  59  Id.  752;  Allen  v.  Center  VaUe^  Co,,  54  Id.  333; 
Camp  T.  OrcuU,  Id.  321,  note  327;  Emanuel  ▼.  Bird,  Id.  200,  note  203;  Ladd 
V.  Griewold,  46  Id.  443;  Bardwell  v.  Perry,  47  Id.  687,  and  cases  cited  in  tbo 
notes.  In  Massachusetts,  by  statute,  the  separate  estate  of  the  partners  must 
be  distributed  first  to  the  separate  creditors:  Howe  t.  Laiorenee,  57  Id.  68, 
and  note. 

AssiGNMKKTS  FOR  BsNXFiT  OF  Cbsditobs  Exactikg  Rblbasb:  See  fFiboa'a 
Aecounte,  45  Am.  Deo.  701«  and  note  700,  citing  prior  cases;  MiOer  t.  Ccmk^ 
«»  ^  Ob.,  63  Id.  2i8. 
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[9  BlOHABOSOV'S  Sqxtitt,  811.] 

Bill  fob  AooocimNo  Lies  against  Ouabdiak  Afpoikted  nf  Axoaaat 
Stats  akd  his  Suretv. 

Court  Pubsuks  Laws  of  its  Own  Stats  in  Dxtxbminino  Validitt  of 
JuDOMKNT  of  a  court  of  a  foreign  state,  in  the  absence  of  evidence  of  » 
difference  in  the  laws  of  the  latter  state. 

All  Pbbsons,  whbtheb  Adults  ob  Infants,  Who  abb  Intbbested  in  Suit 
IF  Equttt,  should  be  Made  Pabties  thebeto. 

To  Enable  Guabdian  to  Alienate  Wards'  Pbopebtt,  he  must  obtain  an 
order  from  a  court  of  competent  jurisdiction,  in  a  proceeding  in  which  tho 
wards  are  made  parties;  an  order  of  sale  obtained  upon  his  ex  parte  ap- 
plication is  a  nullity. 

OuABDiAN  is  Liable  to  Aooount  to  Wabds  fob  Full  Valub  of  Chat- 
tels sold,  under  order  of  sale  obtained  upon  his  ex  parte  application. 

Bill  for  an  accounting  by  John  and  Maiy  Moore,  wards, 
against  Thomas  S.  Hood,  guardian,  and  John  H.  Hood,  surety. 
The  matter  was  first  referred  to  a  commissioner,  who  reported 
that  certain  slaves  became  the  property  of  the  plaintiffs  under 
the  will  of  John  Harris.  Thomas  O.  Hood  was  appointed  their 
guardian  by  a  court  of  North  Carolina,  and  upon  his  guardian's 
bond  John  H.  Hood  was  surety.  The  guardian  applied,  ex 
parte f  to  the  court  of  North  Carolina  for  an  order  of  sale  of  the 
slaTes,  on  the  ground  that  the  slaves  were  kept  at  a  loss,  and 
that  the  interests  of  the  wards  would  be  promoted  by  the  sale.. 
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The  order  of  sale  was  made,  pursuant  to  which  the  guardian  sold 
the  slaves.  He  did  not  obtain  an  adequate  price  for  the  slaTes, 
though  this,  as  the  commissioner  reported,  was  due  to  no  fault 
of  his,  and  the  sale  was  fairly  conducted.  The  cause  was  first 
presented  upon  exceptions  to  the  conclusions  reached  by  the 
commissioner^  and  the  court  decreed  that  the  defendants  be 
charged  with  the  true  and  full  value  of  the  slaves  at  the  time  of 
the  sale,  with  interest  thereon  from  the  day  of  the  sale.  The 
defendants  appealed:  1.  Because  the  court  erred  in  so  decree- 
ing, instead  of  charging  the  defendants  with  the  price  bid;  2. 
Because  the  order  of  sale  was  made  by  a  court  of  competent 
jurisdiction,  and  the  sale  was  made  pursuant  to  the  laws  of  that 
jurisdiction,  and  was  therefore  a  valid  sale;  8.  Because  this 
court  has  no  jurisdiction,  and  the  defendants  are  not  liable  to 
account  herein. 

WiUiams,  for  the  appellants. 
OUnion,  contra. 

By  Oourt,  Wabdlaw,  Chancellor.  The  objection  to  the  juris- 
diction of  the  court,  presented  by  the  third  ground  of  appeal, 
lacks  even  plausibility.  The  suit  is  for  account  by  wards  against 
their  guardian  and  his  surety,  who  had  also  been  executors  of 
the  estate  from  which  the  property  of  the  plaintiffs  now  in  con-^ 
troversy  was  derived;  and  account  is  one  of  the  most  general 
heads  of  jurisdiction  in  this  court,  and  most  commonly  exer« 
dsed,  as  in  the  present  instance,  in  suits  by  beneficiaries  against 
trustees.  It  is  immaterial  that  the  trustee  here  was  invested 
with  his  powers  and  duties  by  a  foreign  tribunal;  for  surely  his 
fiduciary  relation  is  not  terminated  by  removal  of  himself  and 
the  trust  funds  beyond  the  limits  of  the  state  in  which  he  was 
appointed.  It  would  disgrace  the  courts  of  any  civilized  country 
to  afford  immunity  to  a  trustee  who  fled  to  their  jurisdiction 
that  he  might  embezzle  the  funds  committed  to  his  trust  This 
suit  is  not  on  the  bond  of  defendant  as  the  gist,  such  as  an  action 
of  debt,  which  can  be  prosecuted  only  in  the  court  of  common 
pleas.  It  is  a  bill  for  account,  in  which  the  bond  is  used  merely 
as  collateral  evidence  of  the  defendant's  liability. 

The  second  ground  of  appeal  affirms  that  the  order  for  sale  of 
the  slaves  was  granted  by  a  court  in  North  Carolina  which  had 
jmisdiciion  of  the  subject  according  to  the  laws  of  that  state; 
and  that  the  sale  was  made  according  to  these  laws,  and  should 
be  treated  as  valid  by  foreign  tribunals. 

It  sufficiently  appears  that  the  court  of  pleas  and  quarter 
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'  ftessioxiB  which  granted  this  order  has  jnxisdiotion  of  ihe  subject 
under  the  law  of  North  Oarolina;  but  no  proof  is  offered  that 
Iby  the  procedure  of  that  court  a  guardian  on  his  single  petition 
'  ean  obtain  lawful  authority  to  sell  the  slaTcs  of  his  ward,  nor 
-mdeed  that  the  law  of  that  state  affecting  the  questions  of  this 
'base  differs  from  the  law  of  South  Carolina.  If  such  proof  had 
Ikeen  made,  we  might  have  recognized  and  followed  the  law  and 
procedure  loci  coniractuSf  but  in  the  absence  of  such  proof,  we 
are  left  to  the  lights  within  our  territory,  and  must  decide  the 
case  as  if  the  order  had  been  granted  by  a  court  of  this  state  of 
competent  jurisdiction.  It  is  fairly  presumed  that  states  deriving 
their  institutions  from  a  common  origin'  proceed  on  the  same 
principles  of  adjudication,  and  attain  the  same  conclusions,  un- 
'less  changes  by  legislation  or  decisions  be  shown :  Beid  v.  La- 
^fnar,  1  Strobh.  Eq.  38,  39.  Putting  aside  this  fact  of  common 
origin,  every  court  necessarily  pursues  its  own  rules  and  doc- 
trines for  the  interpretation  and  execution  of  contracts  and 
judgments,  although  made  or  pronounced  in  a  foreign  country, 
where  the  evidence  exhibits  no  difference  concerning  the  subject 
in  the  law  of  the  foreign  country.  No  other  mode  of  decision 
is  rational  and  practicable. 

In  equity,  the  general  rule  is  that  all  persons,  whether  adults  or 
infants,  shall  be  made  parties  to  a  suit  who  are  materially  inter- 
ested in  the  object  of  the  suit  and  the  questions  to  be  therein 
decided.  As  between  trustees  and  beneficiaries,  all  of  both 
classes  are  necessaiy  parties  generally,  although  an  exception  is 
tolerated  in  suits  by  beneficiaries  where  one  of  several  trustees 
is  pursued  for  his  particular  breach  of  trust;  and  exceptions  are 
at  lowed  in  suits  by  trustees:  1.  Where  the  object  of  the  suit  is 
iDcrely  to  obtain  from  some  third  person  possession  of  the  trust 
property,  and  it  is  indifferent  to  the  equitable  claimants  whether 
the  trustees  succeed  or  fail;  and  2.  Where  the  trustee  fully 
represent  the  beneficiaries.  The  last  exception  is  the  only  one 
requiring  consideration  in  this  case.  The  most  familiar  in- 
stance of  thi^  exception  is  in  suits  by  or  against  executors  and 
administrators  concerning  the  personalty,  as  to  which  they  are 
\j  law  the  owners  and  the  representatives  of  the  legatees  and 
distributees;  and  usually  in  such  suits  the  rights  of  the  benefi- 
ciaries are  held  to  be  sufficiently  represented  and  their  interests 
protected  in  the  names  and  persons  of  their  said  trustees: 
Btoiy's  Eq.  PL,  sees.  207,  208;  Calvert  on  Part.  8,  20,  207,  815. 

The  rule  requiring  beneficiaries  to  be  parties  where  they  are 
interested  in  the  questions  for  adjudication  is  applicable,  al« 
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ihoiigli  the  tnisteeB  hsTe  the  legal  tiUe,  for  trustees  axe  not  the 
real  owners  of  the  tmst  estate,  and  are  rather  agents  of  the 
beneficiaries  for  the  execution  of  certain  trasts,  and  it  is  among 
their  duties  to  require  the  real  owners  to  be  brought  before  the 
eonrt:  WeaOerby  t.  St.  Owrgio,  2  Hare,  624;  Holland  t.  Baker,  t 
Id.  68.     Of  course  the  rule  is  more  vigorously  exacted  where 
trustees  hsTe  not  the  legal  title  of  the  trust  estate.    It  was  ad* 
judged  in  BaUey  ▼•  Patiersouy  3  Bich.  Eq.  156,  and  recognized  in 
Long  ▼•  Caaon^  4  Id.  60,  that  a  guardian  has  not  the  legal  title  of 
his  ward's  chattels,  and  that  his  sale  of  them  is  voidable  at  the 
option  of  the  ward.    Long  ago  it  was  decided  in  Inwood  v. 
jyyne,  Amb.  41,  S.  0.,  2  Eden,  148,  that  a  guardian  could  not 
change  the  character  of  his  ward's  estate  without  the  authority 
or  sanction  of  the  court;  and  this  doctrine  was  recognised  in 
Capduxrt  T.  Huey,  1  Hill  Ch.  409.    In  my  opinion,  alienation 
by  a  guardian  of  his  ward's  chattels,  under  an  order  obtained  on 
his  ex  parte  application,  is  not  materially  distinguishable  from 
his  private,  self-moved  alienation.    On  such  application  the 
court  does  not  properly  pronounce  any  judgment,  and  simply 
expresses  a  professional  opinion,  assuiping  the  tmth  of  a  one- 
sided statement  of  facts  which  may  mlBlead.    Suppose  one  for- 
merly guardian  should  obtain  an  improvident  order  from  the 
court  on  his  single  petition  for  the  sale  of  his  late  ward's  chat- 
tels,  after  the  ward  had  obtained  full  age,  upon  some  showing, 
apparently  strong,  that  a  sale  was  necessary  for  the  convenience 
of  settlement,  or  other  reason,  none  would  contend  that  the 
owner  would  be  barred  by  the  plea  of  ree  judicata;  and  surely 
infants,  a  class  peculiarly  within  the  protection  of  the  court, 
are  entitled  to  as  benignant  relief  as  adults  in  the  same  circum- 
stances.   In  the  case  supposed,  the  fiduciary  relation  would 
not  be  terminated  until  full  and  fair  settlement  between  the 
guardian  and  adult  ward;  and  the  case  of  an  infant  seems  to  be 
stronger  where  trust  and  disability  concur  in  his  behalf. 

It  is  argued  that  the  order  of  the  court  in  this  case  is,  in 
e£Feot,  a  mere  direction  to  a  trustee  concerning  the  management 
of  his  trust,  and  that  in  such  applications  for  direction  and  ad- 
vice guardians  sufficiently  represent  their  wards.  This  reason- 
ing proceeds  on  misapprehension  of  the  facts.  Management  of 
an  estate  implies  its  administration  in  its  existing  state;  but  the 
order  here  affected  the  corpus  of  the  estate  and  a  change  of  its 
nature.  Authorities  have  already  been  cited  to  show  that  a 
guardian  is  not  legal  owner,  and  cannot  change  the  nature  of 
Us  ward's  estate  without  judicial  leave  obtained  in  a  regular  suit 
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where  the  real  owner  may  be  heard.  Again:  the  court  owes  the 
duty  of  determining  the  rights  of  litigants  when  presented  by 
regular  pleading,  and  has  the  power  of  compelling  parties 
to  execute  its  decrees;  but  it  is  under  no  obligation  to  bestow 
professional  counsel  on  those  who  may  solicit  advice,  however 
earnestly,  in  violation  of  the  rules  of  practice,  and  cannot  enforce 
its  opinions  upon  persons  unpresented  in  a  controversy.  Trus- 
tees of  charities  perhaps  may  obtain  directions  from  the  court 
without  much  nicety  in  their  forms  of  application;  but  ordinary 
trustees  have  no  privilege  not  belonging  to  suitors  generally. 

The  practice  of  this  court  in  South  Carolina  on  this  subject  of 
parties  to  suits  was  not  formerly  so  strict  as  that  which  now  pre- 
vails. In  Spencer  v.  Bank,  Bailey  Eq.  468,  land  had  been  sold 
for  payment  of  the  debts  of  an  intestate  under  a  decree  of  this 
court  obtained  on  the  ex  parte  petition  of  the  widow  of  the  intes- 
tate, she  being  a  distributee  and  the  administratrix;  and  it  was 
held  that  infant  distributees  were  bound  by  this  decree  so  far  as 
the  title  of  the  purchaser  of  the  land  was  involved.  There  were 
other  important  issues  in  this  case,  and  the  judgment  has  always 
been  followed  and  approved  so  far  as  it  decided  that  a  master  or 
commissioner  is  a  proper  substitute  for  the  parties  to  make  con- 
veyances in  partition  (which  was  the  great  point  in  controversy), 
and  so  far  as  it  decided  that  infants  equally  with  adults  are 
bound  by  a  decree  until  it  be  reversed  or  vacated.  It  is  very 
questionable,  however,  whether  in  the  stricter  procedure  now 
pursued  an  administrator  would  be  recognized  in  this  court  as 
adequately  representing  the  heirs  in  a  suit  concerning  the  lands. 
As  to  personalty,  he,  being  the  legal  owner,  may  be  treated  as 
representative  of  the  distributees;  but  as  to  real  estate,  he  is 
representative  only  because  the  statute  5  Gteo.  II.,  c.  7,  2  Stat. 
670,  makes  lands,  like  personalty,  liable  in  this  state  to  the  satis- 
faction of  the  demands  of  general  creditors.  In  the  construction 
of  this  statute,  the  law  court  determined,  Hartin  v.  Lalta,  4  Mo- 
Oord,  129,  D'Urphy  v.  Neilson,  Id.,  note,  that  the  lands  of  a 
testator  or  intestate  may  be  sold  for  his  debts  under  a  Jl>/a. 
against  his  executor  or  administrator,  without  making  devisees 
or  heirs  parties  to  the  proceeding  by  notice  or  otherwise,  and 
although  there  might  be  personal  assets  sufficient  to  satisfy  the 
debts.  The  doctrine  of  these  cases  has  been  much  disparaged  in 
subsequent  cases,  Hull  v.  Hidl,  3  l^ich.  Eq.  87,  and  cases  there 
cited,  but  not  overruled;  and  it  afforded  the  principal  ground  for 
the  decision  in  Spencer  v.  Bank,  Bailey  Eq.  468,  on  the  point 
(n  question.    This  last  case,  rightly  or  wrongly  decided,  does 
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not  conclade  the  one  under  oonsideiationf  for  the  reaaonB  that 
ihere  is  a  great  differenoe,  abready  diecassed,  in  the  power  over 
the  estate  between  an  administrator  and  a  goardian;  that  there, 
and  not  here,  the  controversy  was  with  an  innocent  porchaser, 
and  that  more  recent  cases  support  the  doctrine  of  the  circuit 
decree  now  in  question. 

It  is  not  intended  to  be  intimated  that  the  purchaser  in  this 
case  could  not  have  been  successfully  pursued  if  he  and  the 
slaTCs  had  been  found  within  the  jurisdiction.  The  sound  view 
as  to  the  protection  of  purchasers  in  judicial  sales  is  well  ex- 
pressed by  Lord  Bedesdale,  in  Bennett  v.  Hamill,  2  Sch.  A  Lef. 
577,  578.  "  A  purchaser  may  rightfully  presume  that  the  court, 
before  its  order  for  sale,  used  the  proper  measures  for  the  inves- 
tigation  of  the  rights  of  parties,  and  on  such  investigation  prop- 
erly decreed  a  sale;  but  he  must  see  that  the  decree  binds  the 
parties  claiming  the  estate,  or  in  other  terms,  that  all  parties  to  be 
bound  are  before  the  court." 

In  Boggs  v.  Adger,  4  Bich.  Eq.  408,  it  appears  by  the  circuit 
decree,  most  of  which  is  suppressed  in  the  report,  that  Chancel- 
lor Harper,  who  delivered  the  opinion  of  the  court  of  appeals  in 
Sj^encer  t.  Bank^  supra  y  refused  to  make  any  order  on  the  peti« 
tion  of  an  administrator  to  change  the  investment  of  infants' 
funds,  although  confessedly  judicious,  on  the  ground  that  the 
infants  were  not  parties  to  proceeding. 

In  SoUee  v.  Crofl,  7  Bich.  Eq.  43,  it  was  held  that  orders  for 
sole  of  the  trust  estate  of  infants,  obtained  on  the  ex  parte  peti- 
tion of  the  trustee,  do  not  operate  as  estoppels  of  the  infants.  The 
reasoning  on  which  the  decreed  proceeds  is,  that  it  is  plainly 
nnjust  and  against  equity  that  any  claimant,  legal  or  equitable, 
«hould  be  barred  by  the  judgment  in  a  controvesy  where  he  was 
not  fully  represented,  nor  permitted  to  assert  his  rights  before 
the  court,  and  that  infants  should  be  represented  by  responsible 
next  friends  who  have  no  adversary  interests  which  might  ob- 
struct the  full  hearing  of  the  infants'  claims.  This  is  a  direct  au« 
thority  on  the  question.  No  distinction  between  that  case  and 
ihe  present  has  been  suggested,  except  that  there  the  trustee  was 
himself  the  purchaser  of  the  slaves  sold.  The  slave  Jim,  and 
ihe  hire  of  the  slaves  while  in  Pearson's  possession,  for  which 
the  trustee  was  charged,  are  not  within  this  distinction;  but 
{Missing  by  this,  the  purchases  of  the  trustee  had  been  expressly 
<x>nfirmed  by  the  court  on  his  petitions,  and  the  practical  ques- 
tion of  the  case  vras  whether  the  infants  were  so  represented  by 
ihe  tmstee  as- to  be  baned  by  the  decrees;  and  it  was  adjudged 
4hat  they  were  not. 
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JudgQ  Evandy  speaking  for  the  law  court  in  Wadgworih  t.  Lei- 
Km,  2  Speers,  277,  says:  '*  The  decisions  fully  established  that 
where  effect  is  attempted  to  be  given  to  the  judgments  of  another 
state  they  are  examinable,  so  far  at  least  as  to  inquire  whether 
the  defendant  was  a  party  to  the  proceeding;  for  by  the  laws  of 
all  civilized  countries  no  man  is  bound  by  a  judicial  proceeding 
where  he  was  no  party,  had  no  notice,  and  no  opportunity  of 
making  his  defense:"  See  MiUer  v.  MUltr,  1  Bailey  L.  242; 
Shumtoay  v.  SHUman,  6  Wend.  449.  K  the  foreign  court  recog- 
nized as  a  party  the  person  sought  to  be  charged  here,  effect 
would  be  given  to  that  recognition,  although  he  may  not  have 
been  made  a  party  according  to  our  procedure. 

The  second  ground  of  appeal  is  dismissed. 

On  the  first  ground,  it  is  deemed  unnecessary  to  make  addi- 
tional remarks. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  affirmed^ 
and  the  appeal  dismissed. 

Johnston  and  Daboan,  chancellors,  concurred. 

DuNziN,  chancellor,  delivered  a  dissenting  opinion. 

Appeal  dismissed.  

Equitt  mat  Compel  Nom-besidekt  Guabdiak  and  snretiei  to  aooonntr 
/Vott  V.  Wright,  67  Am.  Dec.  767. 

Foreign  Laws  must  be  Proved;  Thet  will  not  be  Taken  Koncs  ow 

Judicially:  Whidden  t.  Stdyt^  63  Am.  Dec.  661,  and  cases  dted  in  the  note- 

866;  Peek  v.  Hibbard,  62  Id.  605;  Bnffard  v.  HoUiman,  60  Id.  223.    Theyt 

tmst  be  pleaded  as  well  as  proved:  Peek  ▼.  IJibbard^  62  Id.  606;  Outm  v. 

Wowdl,  Id.  785. 

All  Pabtiss  Interested  should  be  Joined  in  Suit  in  Equitt* 
BaweU  v.  Harvey,  SO  Am.  Deo.  376;  Bearddey  v.  Knigii^  83  Id.  183;  Her^ 
rkui^on  t.  Httbbard,  Id.  426;  Dow  v.  JeweU,  46  Id.  371. 


SnODDY   V.    FiNOH. 

[9  Biohaxobon's  Equitt*  8fi6.] 

Febson  Properly  Entitled  to  Cusi^ody  oj  Title  Deeds  of  bis  Estat* 
may  oome  into  equity  and  obtain  a  decree  for  a  specific  delivery  of  then^ 
if  they  be  wrongfully  withheld. 

Hell  to  Obtain  SpEcino  Delivery  of  Title  Deeds  should  Alleos 
danger  of  loss  or  destruction  of  the  deeds  in  the  keeping  of  him  who- 
withholds  them. 

flown  OF  Attorney  is  Essential  Part  of  Conveyance  by  Attorn by» 
and  the  grantee  may  maintain  a  bill  against  the  attorney  for  its  specifio- 
delivery,  but  since  other  purchasers  from  the  attorney  may  need  the  in- 
stniment  to  establish  the  agency,  the  court  will  decree  that  the  defeii>I- 
•nt  deposit  it  with  the  r^grUter  of  tb9  court  for  the  use  of  all  inte**e8t««l.. 


Nov.  1857.]  Snoddt  v.  Finch.  217 

Bill  to  obtam  pooeoooion  of  a  power  of  attomej,  or  to  haT# 
it  placed  in  safe  custodj.    The  opinion  states  the  eaae. 

Bcbo,  for  the  appellant. 
Dawkmg,  conira. 

By  Court,  Waxdulit,  Chancellor.  The  phdntiff,  John  Bnocldj» 
received  a  oonvejance  for  a  tract  of  land  in  Spartanburg  die^ 
tiicty  NoTcmber  16,  1853,  which  was  executed  in  the  name  of 
Harvey  Finch,  by  the  defendant  John  S.  Finch,  as  attorney  uv 
fact.  The  defendant  acted  under  a  regular  power  of  attorney, 
attested  by  two  witnesses;  but  these  witnesses  reside  in  Ala* 
bama,  and  neither  of  them  has  made  probate  of  the  execution 
of  the  instrument,  nor  has  the  instrument  been  recorded.  The- 
plaintiff,  justly  regarding  the  power  of  attorney  as  an  integral 
part  of  his  conveyance,  sought  its  delivery  from  defendant,  and 
at  one  time  the  latter,  while  the  plaintiff  held  the  paper  in  hi» 
hands,  promised  to  deliver  it  to  plaintiff  if  he  would  pay  tho 
price  of  the  land;  whereupon  the  plaintiff  laid  the  paper  on 
a  table,  paid  a  portion  of  the  purchase  money,  and  drew  hia 
note  for  the  balance,  and  the  defendant  picked  up  the  power, 
saying  he  should  keep  it  for  his  own  protection,  as  he  had  sold 
some  personalty  under  the  same  authority.  Mr.  Edwards,  one- 
of  the  counsel  of  plaintiff,  testifies  that  he  too  applied  to  de- 
fendant for  the  power,  and  proposed  that  it  should  be  sent  to- 
Alabama  for  probate,  at  the  joint  expense  of  the  parties;  but 
defendant  declined  this  proposal,  as  the  paper  might  be  lost 
by  the  way,  and  offered  on  his  part  to  give  a  copy.  The- 
pecnniaiy  means  of  the  defendant  are  ample.  The  plaintiff  ia 
in  possession  of  the  land,  and  no  special  jeopardy  of  his  title- 
is  alleged.  Defendant  admitted  he  had  a  receipt  from  his  prin* 
dpal  ratifying  his  acts  as  agent. 

The  bill  was  filed  to  obtain  possession  of  the  power  of  attor- 
ney, or  to  haye  it  placed  in  safe  custody.  The  chancellor  oa 
circuit  dismissed  the  bill  for  want  of  equity,  and  the  plaintiff^ 
appeals. 

A  person  properly  entitled  to  the  custody  of  the  title  deeds  of 
his  estate  may  obtain  a  decree  for  a  specific  delivery  of  them  if 
they  be  wrongfully  withheld  or  detained  from  him.  This  is  a. 
very  old  head  of  equity  jurisdiction,  for  it  has  been  traced  back 
to  the  reign  of  Edward  lY.:  Mitford's  PI.,  by  Jeremy,  117,. 
note  I;  2  Story's  Eq.  Jur.,  sec.  703;  Armitage  v.  Wddsioorih,  1 
lEadd.  192.  Some  remedy  in  such  case  might  be  afforded  ix^ 
a  court  of  law  by  action  of  trover  or  detinue;  but  as  damage* 
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only  are  recoTeiable  there,  the  relief  is  mneh  less  adequate  and 
complete  than  bj  a  decree  for  specific  deliTery.  A  bill  for  such 
purpose  ought  to  allege  danger  of  loss  or  destruction  of  the  deeds 
in  the  keeping  of  him  who  withholds  them;  but  the  defendant 
here  does  not  complain  of  the  omission  of  this  allegation,  and 
his  misconduct  in  regaining  possession  of  the  letter  of  attorney 
justifies  apprehension  of  the  safety  of  the  paper  in  his  custody. 
He  does  not  need  it  for  his  own  protection,  as  the  receipt  of  his 
principal  secures  him  against  the  disavowal  of  the  agency;  and 
it  is  an  essential  part  of  the  couTeyance  to  plaintiff,  and  without 
the  adduction  and  proof  of  it,  he  could  not  demonstrate  in«any 
suit  his  title  to  the  land.  It  might  be  held  without  straining 
that  the  defendant  deliyered  it  to  the  plaintiff,  and  then  retook 
it  by  artifice. 

It  is  possible  that  defendant  or  other  purchasers  from  him  as 
agent  may  find  occasion  for  the  use  of  this  instrument  in  estab- 
lishing the  agency;  and  this  may  constitute  a  sufficient  reason 
for  not  placing  the  power  in  the  ezclusiTe  possession  of  plain- 
tiff, when  full  relief  may  be  administered  to  him  in  another 
form. 

It  is  ordered  and  decreed  that  the  circuit  decree  be  reyersed, 
and  that  defendant  deposit  said  power  of  attorney  in  the  office 
of  the  register  of  this  court  for  Spartanburg  district,  with  leave 
to  any  party  having  an  interest  in  it  to  apply  to  the  court  for  an 
order  for  its  use.    Let  the  defendant  pay  the  costs. 

JonrsTov,  Duxxxv,  and  Dabqah.  chancellors,  cononzied* 
Oearee  reversed. 


CASES  AT  LAW 

COTJET  OF  APPEALS 

OF 

SOUTH   OABOLINA^ 


MuBBAY  V.  South  Cabolina  Railboad  Gompaitt. 

[10  BtaukMimcaCu  Law.  23T.] 

Sooth  Casolin a  Fkivob  Law  RiQuntxs  Gattlb  to  be  Fbrobd  out,  and 
MOT  XH.  It  ia  therefore  not  nnlawful  for  the  owner  of  horaei  to  permit 
them  to  ran  at  large  over  lands  not  guarded  by  mich  a  fence  ae  the  law 


EXTBT  OF    H0B8B  UPON    UlTIHGLOSKD  I^ATtAAAn    TRAGK   18  Ko    TBBBPA8a» 

and  the  owner  thereof  ia  not  guilty  of  negligence  in  allowing  him  to  be 
at  large. 

OwMSB  BuK8  Risk  oitlt  of  AoozDiifTAL  Injubiu  to  Hobsb  which  he 
penniti  to  ran  at  large,  and  oan  recover  for  any  injury  thereto  from  the 
negligence  of  another. 

Pboof  of  Damagx  Bonk  by  RAn.ROAP  Tbain  Estabushju  Case  of  Nso- 
UOKNCX,  and  not  of  accident,  where  nothing  more  appears;  and  the  bur* 
den  of  proof  is  thereby  thrown  upon  the  railroad  company  to  show  want 
of  negligence  in  its  agents  in  charge  of  the  train;  and  their  absence  at 
the  trial  creates  a  strong  presamption  against  the  dompany,  for  they 
alone  ooold  give  the  ciroamstances  attending  the  doing  of  the  injnry. 

TBAI  HOB8B  WAS    KiLLKD  VX  NlGHmMB  BY  BaILROAD    TRAI.V  DOBS  NOT 

Bblibyb  CJompamt  OF  BuBDEB  OF  Pboof  that  the  killing  was  accidental, 

and  not  by  negligence. 
OBflT&uonoK  OF  PuBUO  Gbobsino  ovkb  Railboad  is  Kuibabcx;  and  the 

company  is  liable  for  all  the  consequences  that  may  ensne  from  leaving  a 

croaring  obstraoted  by  a  tnin  of  cars. 
Bfkbd  OF  Tbaxb  mubt  bb  Slacsbbbd  axd  Snmcix^fT  Wabbino  Grvav 

when  a  crossiiig  is  approached;  and  these  requirements  most  not  appear 

to  have  been  dinegarded  in  any  instance,  when  the  company  undertakes 

to  show  that  all  proper  means  were  used  to  prevent  the  injnry  com- 
et 


Cabe  by  the  plaintiff  for  ihe  Talue  of  a  horse  killed  by  one  of 
{he  defendant's  trains.  The  horse  had  been  borrowed  by  one 
liagill,  who  left  him  tied  on  the  opposite  side  of  the  railroad 


"JO 
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track  from  the  plaintiff's  bouHe.  In  Magill's  absence  the  hora^ 
broke  the  rope,  and  followed  the  public  road  in  the  direction  ol 
the  plaintiff's  house,  until  the  defendant's  track  was  reached. 
Finding  the  crossing  obstructed  by  a  train  of  cars  on  a  turnout, 
the  horse  wandered  about  the  track  until  into  the  night,  when 
another  of  the  defendant's  trains  came  aloDg  and  killed  him* 
From  the  tracks  of  the  horse,  it  appeared  that  he  had  been  chased 
some  distance  by  the  cars  before  being  overtaken.  A  nonsuit 
was  moved  for,  but  refused;  and  the  defendant  introducing  no 
evidence,  the  case  was  submitted  to  the  jury  upon  instructions 
to  the  effect  that  it  was  only  necessary  for  the  plaintiff  to  prove- 
the  fact  of  the  killing  by  the  defendant's  train,  and  that  there- 
upon  a  presumption  of  negligence  arose  which  the  defendant 
must  rebut;  that  as  the  injury  was  committed  by  it,  and  its 
agents  and  servants  were  the  only  persons  who  could  fumisli 
the  requisite  information,  their  absence  at  the  trial  raised  a 
strong  presumption  against  it;  that  animals  had  the  right  to 
wander  upon  the  unindosed  portions  of  the  railroad  track,  aud 
that  if  any  injury  occurred  to  them  from  the  agents  of  the  rail- 
road company,  it  must  be  shown  that  the  injury  happened  wilh- 
out  negligence  on  their  part.  The  defendant  appealed,  aiul 
renewed  its  motion  for  a  nonsuit,  and  also  moved  for  a  new  thai 
for  errors  in  the  instructions  to  the  jury.  Further  &ct8  appear 
in  the  opinion. 

Conner ,  for  the  appellant. 
Fressley^  contra. 

By  Court,  Wabdlaw,  J.  Beyond  the  statements  of  the  report^ 
it  appears  to  this  court  that  the  meeting-house  where  the  horse 
was  hitched  was  four  or  five  miles  west  of  the  railroad;  that 
the  road  which  the  horse  followed  was  a  public  road;  that  there 
is  on  the  railroad  a  deep  cut  at  the  crossing  of  the  public  road^ 
and  for  a  considerable  distance  above  and  below  it,  the  crossing 
being  made  practicable  by  cutting  down,  at  that  point,  the 
banks  on  either  side;  that  the  train  of  cars  which  obstructed 
the  cros^iDg  was  a  freight  train  that  had  early  in  the  evening 
stopped  for  the  night;  and  that  the  passenger  train  which  killed 
the  horse  seemed,  so  far  as  could  be  judged  from  the  footprints. 
of  the  horse,  to  have  passed  the  turnout  without  slacking  speed» 
and  to  have  overtaken  the  horse  running  briskly. 

The  fence  law,  which  has  prevailed  in  this  state  from  a  time 
soon  after  the  distinction  between  forest  and  cultivated  lands 
was  made  by  the  settlements  of  Europeans,  has  always  required 
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that  cattle  should  be  fenced  out,  and  not  fenced  in:  See  Acta 
1694, 2  Stats.  81;  1827,  6  Stats.  881.  It  is  not,  then,  unlawful 
for  the  owner  of  horses  or  cows  to  permit  them  to  go  at  large,  so 
as  to  roam  upon  all  lands,  of  his  own  or  of  others,  that  are  not 
guarded  by  a  fence  such  as  the  law  preaenbes;  and  the  entiy  of 
a  horse  or  cow  upon  the  uninclosed  track  of  the  railroad  is  no 
trespass.  The  owner  of  cattle  who  permits  them  to  room  runs 
the  risk  of  all  damage  which  they  may  accidentally  receiTe,  and  so 
may  sometimes  be  said  to  be  n^ligent  of  his  own  interest;  but 
he  is  not  guilty  of  legal  negligence  such  as  embarrass  his  reooveiy 
from  a  person  who  through  negligence  hurts  the  cattle. 

This  court  perceiTes  no  negligence,  then,  on  the  part  of  the 
plaintiff  to  be  ascribed  to  the  conduct  of  his  bailee,  who,  after 
attempting  in  Tain  to  catch  the  horse  that  had  been  fastened  in 
the  ordinazy  way  and  had  escaped,  retndned  from  pursuing  him 
four  miles,  and  allowed  him  to  go  at  large  upon  the  puUio  road 
that  led  to  his  stable. 

The  court  acquiesces,  too,  in  the  reference  which  the  recorder 
made  to  Danner  ▼.  Sauih  Carolina  B.  B.  Co.^  4  Bich.  L.  829 
(55  Am.  Dec  678],  for  the  presumption  which  arises  from  the 
killing  of  the  horse  by  a  train  of  cars,  established  and  unex- 
plained, and  for  the  unfaTorable  inference  raised  by  the  absence 
of  all  the  defendant's  agents  who  were  at  the  killing. 

Negligence,  rather  than  accident,  is  shown  by  proof  of  dam« 
age  done  by  a  train  when  nothing  more  appears.  The  nature 
of  the  machinery  used,  and  of  the  railway  on  which  it  is  used, 
and  the  risk  which,  from  any  obstruction  encountered,  the  en- 
gineer and  all  the  lives  and  property  under  his  care  necessarily 
incur,  are  not  of  themselTcs  suflBcient  to  rebut  the  presumption 
of  negligence;  but  these  matters  are  worthy  of  much  attention, 
and  when  strengthened  by  other  sufBcient  circumstances,  would 
avail  to  rebut.  Such  other  circumstances  must  usually  come 
from  the  agents  of  the  railroad  company,  who  alone  are  usually 
cognizant  of  them,  and  in  the  absence  of  such  agents,  cannot  be 
established  by  conjecture.  In  this  case  it  appeared  from  the 
plaintiff's  testimony  that  the  killing  of  the  horse  was  done  at 
night.  That  of  itself  is  insufiScient  to  show  that  the  killing  was 
accidental.  If  it  had  been  proved  that  the  night  was  foggy; 
that  the  train  was  in  all  respects  properly  equipped  and  man- 
aged; that  the  horse  suddenly  jumped  upon  the  track,  or  stood 
still,  or  was  hidden  from  view  by  a  curve  in  the  road;  or,  in 
general,  that  from  the  time  the  horse  could  first  have  been  seen 
until  he  was  killed  all  proper  means  and  appliances  were  used 
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io  aToid  him,  and  used  in  vain — a  case  of  accident  would  haT& 
been  made  out. 

But,  beyond  the  ordinary  presumption,  unrebutted,  it  appearsi 
in  this  case  that  the  public  road  along  which  the  horse  attempted 
to  cross  the  railroad  was  obstructed  by  the  company's  cars,  and 
that  the  horse  wandered  up  and  down  in  the  cut,  whose  banks 
he  could  not  climb.  The  obstruction  of  the  public  road  was  a 
wrong  done  by  the  company  which,  under  such  circumstances, 
would  have  justly  entitled  the  plaintiff  to  recover,  even  if  the 
killing  by  the  passenger  train  had  been  shown  to  be,  so  far  as 
that  traiu  was  concerned,  wholly  accidental  and  blameless.  The 
thirty-third  section  of  this  company's  charter,  8  Stats.  4.15,  gives 
to  the  company  the  right  to  run  its  track  along  or  across  a  pub- 
lic road  only  on  condition  that  the  road  shidl  not  be  thereby 
obstructed;  therefore  the  banks  of  the  cut  were  sloped  at  the 
crossing.  The  obstruction  of  the  crossing  was  a  nuisance. 
Either  the  turnout  should  have  been  large  enough  for  the  trains 
which  stopped  there  to  have  stood  above  or  below  the  crossing, 
or  else  the  cars  of  a  tndn  at  rest  should  have  been  detached,  so 
as  to  give  a  free  passage.  This  duty  of  leaving  crossings  unob- 
structed, which  both  common  law  and  statute  require,  must  be 
observed  by  the  company,  unless  it  is  willing  to  take  all  conse* 
quences  that  may  ensue  from  its  violation.  There  is  a  further 
duty  of  slacking  speed  in  passing  a  turnout,  and  still  a  further 
one  of  giving  sufficient  warning  when  a  crossing  is  approached 
(both  of  which  are  recognized  by  the  custom  of  railroads,  and, 
we  believe,  by  the  regulations  of  this  company,  and  both  of 
which  are  brought  to  mind  in  this  case),  which  must  not  appear 
to  have  been  disregarded  in  any  instance  where  the  company 
undertakes  to  show  that  all  proper  means  were  used  to  avoid 
damage  complained  of. 

The  motion  is  dismissed. 

O'Nball,  Wcthebs,  and  WmmsB,  JJ.,  concurred. 

Motion  dismissed.  __^^ 

Common-law  Ritlb  Bequibino  Gattlb  to  bs  Fbkokd  ih,  akd  not  oirv» 
WHXBB  IN  FoRCK:  See  Toruiwanda  R.  /?.  Co.  v.  Munger,  49  Am.  Dec.  239, 
and  note,  where  the  question  ia  considered  at  length;  Vkktburg  etc,  B.  R,  v. 
Patton,  66  Id.  552,  and  note  collecting  other  cases.  The  principal  case  la 
cited  In  McCall  v.  Chamberlain^  13  Wis.  640,  and  Curry  v.  Chicago  etc.  i^y, 
43  Id.  682,  to  the  point  that  the  reason  that  the  common-law  rule  in  regard 
to  fences  has  not  been  adopted  in  some  of  the  states  ia  that  its  strict  enforce- 
ment would  be  productive  of  hardships  where  raising  of  iiye-atook  forma  an 
important  feature  of  the  industry  of  the  country. 
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LiABiuTT  lox  Imjumob  TO  Ahiicau  TBESFAasao  on  RAXhWAT  Tkacks: 
See  Tonawanda  IL  R,  Co.  ▼.  Ifwtffer,  49  Am.  Deo.  239,  and  note  tberefco 
folly  diseiusing  the  qoestion;  eee  aleo  VkMmy  etc.  R.  J?,  t.  FatUmt  06 
Id.  662p  ftad  note  ooUeottng  other  ciiei. 

How  Fas  KaouaxNOi  a  PBamnoD  ibmc  Mxri  Fact  or  Ikjvkt:  8e# 
HoOrook  V.  Utiea  eic,  B.  B.^  U  Am.  Dec.  £02;  Chieago  S  M.  B,  B,  t. 
FaUhin^  61  Id.  66,  and  notee  thereto.  Tho  kiUiiig  of  <mtilo  hy  m  nflroAd 
taiin  li  prima  fob^  eridence  of  n^gUgenoe:  Boqf  t.  Baibvad  Oa,,  4  8.  GL  62, 
aStkitnff  tiio  prinflipal 
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tenm  Deawh  ov  PABnoirLAB  Fuitd,  aitbb  Konci  to  Dbawbi,  Oomn- 
TOTBi  Equitabli  Assiohiibit,  and  binds  the  fand,  fro  iMfo,  in  tho 
handiof  thedx»wee. 

Dmaarsoa  bt  Cbkditob  vob  Apfbopbiatioit  or  Debt  ahd  Ammt  or 
DsBiOE  ia  all  that  ia  neoeanry  to  oonstitate  alegal  tfanafer  of  the  debti 
aad  neither  the  omiaaion  nor  negloot  of  the  debtor  to  enter  the  tranafer 
in  hia  booka  ooold  operate' to  defeat  an  arrasgement  dictated  by  hia  cred- 
itor and  aaaented  to  by  himaelf . 


BueoBsnoH,  filed  by  the  plaintiff,  an  attaching  creditor  of 
Samuel  Solomons,  against  the  defendant  as  garnishee.  From 
the  report  of  the  presiding  judge,  it  appears  that  Solomons  was 
a  factor  in  the  city  of  SaTannah,  Geoigia,  and  did  the  boai* 
nees  of  the  defendant  and  his  mother,  Mrs.  Catharine  llaner, 
whose  business  was  conducted  entirely  through  the  agency 
of  the  defendant.  Solomons  failed  in  business  March  27, 
1854,  and  the  plaintiff  lodged  his  writ  in  foreign  attach- 
ment March  29, 1864,  in  the  sheriff's  ofBce  for  Beaufort  dis- 
trict, and  a  copy  was  serred  on  the  defendant  as  garnishee 
on  March  80,  1864.  On  the  books  of  Solomons,  March  80, 
1864,  there  was  standing  to  the  credit  of  Mrs.  Maner  the  sum  of 
one  thousand  one  hundred  and  seventy-eight  dollars  and  eighty- 
seren  cents,  and  to  the  debit  of  the  defendant  two  thousand 
three  hundred  and  eighty-five  dollars  and  sixteen  cents.  Some- 
time in  January,  1864,  there  was  an  understanding  between  all 
the  parties  that  a  change  should  be  made  in  these  accounts,  and 
about  the  seventh  of  January,  1864,  the  defendant,  as  agent  of 
Mrs.  Maner,  instructed  Solomons  to  transfer  to  his,  the  defend- 
ant's, account  the  amount  which  was  due  to  his  mother,  and  which 
he  had  full  authority  to  do.  The  transfer  was  actually  made  in 
Solomons's  books  on  March  31, 1864,  as  of  date,  however,  the 
tenth  of  March,  1864.     No  special  reason  for  not  making  the 
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transfer  sooner  was  giyen  by  Solomons,  but  lie  testified  that  it 
was  entirely  aocidental,  and  that'  had  the  defendant  been  an  irre- 
sponsible man ,  he  had  no  doubt  he  would  have  promptly  made  the 
transfer.  There  was  no  controversy  about  the  fact,  and  no  ques« 
tion  as  to  the  bona  fides  of  the  transaction.  The  defendant  paid 
into  court  the  sum  of  six  hundred  and  sixteen  dollars  and  f  orly- 
six  cents,  and  was  entitled  to  retain  as  creditor  in  possession,  as 
conceded,  five  hundred  and  sixty-eight  dollars  and  sixty-eight 
cents;  and  the  balance  remaining  in  his  hands  through  a  nustake 
in  calculation  was  agreed  to  be  seventy-one  dollars  and  thirteen 
cents,  though  from  the  figures  given  it  appears  to  have  been 
twenfy-one  dollars  and  fifteen  cents.  The  whole  controverdy 
was  whether  the  defendant  should  be  charged  with  the  amount 
transferred  from  his  mother's  account  to  his  own,  and  the  case 
was  submitted  to  the  jury  without  argument.  A  verdict  was 
returned  for  the  actor  in  the  suggestion  for  the  sum  of  one 
thousand  three  hundred  and  seventy-nine  dollars  and  forty- 
two  cents,  which  included  this  amount  transferred,  and  interesti 
being  a  factor's  account  for  advances  from  March  30, 1854.  Tht 
defendant  appealed,  and  now  moves  for  a  new  trial. 

Fielding,  for  the  motion. 
Ominghastf  contra. 

By  Court,  Munbo,  J.  In  IhUock  v.  Barris,  8  T.  B.  180, 
Buller,  J.,  puts  this  ^sae:  "S'ipx)Ose  A  owes  B  one  hundred 
pounds,  and  B  owes  C  one  hundred  pounds,  and  it  is  agreed 
between  them  that  A  shall  pay  G  the  one  hundred  pounds.  B's 
debt  is  extinguished,  and  G  may  recover  that  sum  against  A.'* 
And  in  Israel  v.  Douglas,  1  H.  Black.  239,  A,  being  indebted  to 
B,  and  B  indebted  to  G,  gives  an  order  to  A  to  pay  G  the  sum 
due  to  him  from  A;  the  order  was  accepted  by  A,  and  on  his 
refusal  to  comply  with  the  order,  G  may  maintain  an  action  for 
money  had  and  received  against  him.  Gould,  J.,  said:  "The 
case  is  like  that  of  a  man  having  money  due  me  in  his  hands, 
which  I  order  him  to  pay  to  another.  Now,  if  I  pay  money  to 
you  for  another  person,  it  is  money  had  and  received  by  you  to 
his  use.  But  where  is  the  real  and  substantial  difference, 
whether  I  in  fact  pay  money  to  you  for  a  third  person,  or 
whether  I  give  you  an  order  to  pay  so  much  money,  to  which 
you  expressly  assent?  In  reason  and  sound  law,  it  is  money 
had  and  received  to  the  use  of  such  third  person.  If  my  debtor 
tenders  me  money,  which  I  give  back  to  him  and  tell  him  to  pay 
it  to  another,  he  then,  in  point  of  fact,  receives  money  to  the 
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use  of  the  other.  Bui  is  there  any  diiference  between  eneh  a 
case  and  the  preeentV  See  also  Ch.  Oont  682»  where  the 
whole  doctrine  is  discussed  and  the  authorities  cited. 

Naj»  so  far  haye  courts  of  Liw  gone  in  Tnaintaining  equttaUe 
assignments  that  they  have  held,  when  an  order  is  drawn  on  a 
particular  fund,  that,  after  notice  to  the  drawee,  it  binds  the 
fund  in  his  hands:  Bobbins  ▼.  BuriBOome,  8  Me.  456;  MandmUe 
▼.  Wdch,  5  Wheat  277. 

Let  us  apply  the  principle  to  the  case  in  hand.  As  the  de- 
fendants agency  has  not  been  controrerted,  suppose  that,  in- 
stead of  directing  the  amount  which  was  due  to  his  principal  fay 
Solomons  to  be  transferred  to  his  own  credit,  be  had  drawn  the 
fund  out  of  Solomons's  hands  and  paid  it  back  to  him  in  part 
payment  of  his  own  debt.  As  the  authorized  agent  of  his 
mother,  it  was  entirely  competent  for  him  to  haye  done  so;  and 
where,  it  may  be  asked,  is  the  difference  between  his  receiving 
the  money  himself  and  paying  it  back  to  his  creditor,  and  direct* 
ing  its  appropriation  by  the  debtor  of  his  principal  either  to  the 
payment  of  his  own  debt  or  to  any  other  purpose? 

All  that  was  necessaiy  to  constitute  a  legal  transfer  of  the 
debt  was  the  direction  for  its  appropriation  by  the  creditor,  and 
the  assent  of  the  debtor;  the  moment  the  latter  assented  to  it 
the  transfer  was  complete,  and  neither  the  omission  nor  neglect 
of  the  debtor  to  enter  the  transfer  in  his  books  could  operate 
to  defeat  an  arrangement  that  had  been  dictated  by  the  creditor 
and  assented  to  by  himself. 

It  is  beyond  all  controversy,  then,  that  by  the  operation  of  the 
agreement  between  Solomons  and  the  defendant,  acting  as  the 
lawfully  constituted  agent  of  his  mother,  the  interest  of  the  latter 
in  the  fund  in  question  was  extinguished,  and  became  completely 
vested  in  the  defendant;  and  it  was  quite  immaterial,  so  far  as 
concerned  the  validity  of  the  transfer,  whether  a  formal  entering 
of  the  transaction  had  ever  been  made  in  the  books  of  Solomons 
or  not. 

The  plaintiff  is  therefore  directed  to  enter  a  remiUUur  on  the 
record  for  so  much  as  the  verdict  exceeds  seventy-one  dollars 
and  thirteen  cents,  the  amount  admitted  to  be  due  by  the  de- 
fendant; and  on  this  being  done,  the  motion  la  dismissed;  but  if 
he  should  neglect  or  refuse  to  enter  such  remiUUur  on  or  before 
ihe  first  day  of  March  next,  then  the  motion  is  granted. 

OnSmkUs,  WiBDLAW,  Wdsebs,  and  Whetnxb,  JJ.,  concurred. 

Motion  granted. 

AM.'Dmo  VOL.LXZ— U 
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EqDITABLI  AflBIGNMXNT  07  PaBT  OF  FCTHD  MAT  BS  ^IaBK  BT  ObDSB  ON 

AMD  NoncB  TO  HoLDEB  07  FuND,  and  will  be  valid  pro  iantoihtbaai  formal 
acceptance  by  him:  See  note  to  Field  y.  Mayor  etc.  qf  New  Yorhf  67  Am.  Deo* 
HI;  Me  alflo  NeamUh  v.  Drum^  42  Id.  260,  and  note  oolliwting  other  cans 
In  thu  aeriee. 


Gabmiohael  V.  Buck. 

[10  Biobabimov'b  Law,  Stt.] 
TrOM  TO  PlBSOHAL  PROPEBTY    CANMOT  BB  AOQUIBBO  FBOM  OhB  WhO  RAB 

Himself  No  Title,  in  genend,  except  by  a  bona  Jlde  sale  In  market 
overt,  and  no  market  overt  exists  in  South  Carolina. 

Bfboial  Agent  can  Bind  Principal  only  to  Extent  of  AcTTHOBirr  Con* 
FERRED  BT  PRINCIPAL;  but  the  principal  is  bound  by  the  acta  of  hit 
agent,  authority  to  do  which  he  holds  him  out  to  the  world  to  poescss» 
although  he  may  have  given  him  more  limited  private  instructions,  un* 
known  to  the  persons  dealing  with  him. 

Bona  Fidb  Purchaser,  without  Notice,  of  PersoiTal  Propbbtt  from 
Agent  will  be  Protected,  where,  although  the  agent  is  intrusted 
with  possession  for  a  special  purpose,  the  principal  has  by  his  act  or  con- 
duct allowed  the  agent  to  appear  to  the  world  as  the  true  owner. 

Tboyeb.  The  plaintiff  employed  one  Hu^gins  to  conduct  a 
laft  of  timber  down  the  Little  Pee  Dee  river  to  Georgetown,  and 
there  deliver  it  to  a  factor  at  that  place.  Huggins  employed 
his  brother  to  assist  him,  but  iD stead  of  taking  the  raft  to 
Georgetown,  he  stopped  at  one  of  the  defendant's  timber  depots 
on  the  river,  and  there  sold  it  to  an  agent  of  the  defendant,  rep- 
resenting to  him  that  he  was  the  owner.  The  presiding  judge 
referred  the  jury  for  the  law  of  the  case  to  Powell  t.  Buck,  4 
Strobh.  L.  427,  and  the  juiy  found  for  the  plaintiff.  The  de- 
fendant appealed,  and  moved  the  court  for  a  new  trial. 

Edrlee,  for  the  appellant. 
SimonUm,  contra. 

By  Court,  Wabdlaw,  J.  In  the  case  of  Powell  v.  Buck,  4 
Strobh.  L..427,  the  defendant  was  made  to  answer  to  the  tme^ 
owner  for  a  raft  of  timber,  which  he  had  purchased  from  a  car* 
rier  under  circumstances  very  similar  to  those  which  exist  lu. 
this  case.  But  it  will  be  observed  that  there  a  verdict  had  been 
found  for  the  plaintiff,  under  instructions  which  submitted  ta 
the  jury  questions  of  imputed  fraud;  and  we  cannot  suppose- 
that  the  case  was  understood  by  the  court  to  settle  that,  in  nil 
cases  of  sale  by  a  raftsman,  there  should  be  accountability  froia 
the  purchaser  to  the  true  owner  without  consideration  of  specLii 
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circamstances,  although  there  is  mnch  in  the  opinion  to  fdvor 
such  a  supposition.  If  special  ciicnmstanoes,  to  be  weighed  by 
a  jury,  may  modify  the  general  rule,  then  the  case  before  us 
must  be  tried  again,  for  all  special  circumstances  were  excluded 
from  view  by  the  application  of  a  rule  which  was  taken  to  be 
inflexible. 

The  general  rule  of  the  common  law  unquestionably  is,  that 
a  title  to  personal  property  cannot  be  acquired  from  a  person 
who  has  himself  no  title  to  it,  except  only  by  a  bonaftde  sale  in 
market  overt.  In  all  cases  of  sale  not  in  market  overt  (and  we 
have  no  market  overt  in  this  state),  the  rightful  owner,  having 
committed  no  fault,  may  recover  the  goods  sold  or  their  value 
from  an  innocent  purchaser.  In  like  manner,  the  general  rule  is 
that  a  special  agent  can  bind  his  principal  only  to  the  extent  of 
the  authority  conferred  by  the  principal;  but  in  relation  to 
agency,  this  rule  is  modified  by  a  "  principle  which  pervades  all 
cases  of  agency,  whether  it  be  a  general  or  a  special  agency,  to 
act.  The  principal  is  bound  by  all  acts  of  his  agent  within  the 
scope  of  the  authority  which  he  holds  him  out  to  the  world  to 
possess,  although  he  may  have  given  him  more  limited  private 
instructions,  unknown  to  the  persons  dealing  with  him;  and 
this  is  founded  on  the  doctrine  that  where  one  of  two  persons 
must  suffer  by  the  act  of  a  third  person,  he  who  has  held  that 
person  out  as  worthy  of  trust  and  confidence,  and  having  au- 
thority in  the  matter »  shall  be  bound  by  it: "  Story  on  Agency , 
sec.  127. 

This  doctrine  applies  with  equal  force  to  protect  third  per* 
sons,  where  a  principal  has  clothed  his  agent,  general  or  special, 
with  all  the  external  indicia  of  property,  and  third  persons  have 
dealt  with  the  agent,  supposing  him  to  be  the  sole  principal, 
without  any  knowledge  that  the  property  involved  belonged  to 
another  person:  Story  on  Agency,  sees.  93,  227,  448.  Mr. 
Justice  Buller  said,  in  Htxherbert  v.  Mather,  1  T.  B.  16:  ''  It  is 
the  common  question  every  day  at  Guildhall,  where  one  of  two 
innocent  persons  must  suffer  by  the  fraud  or  negligence  of  a 
third,  which  of  the  two  gave  credit." 

Our  court  has  frequently  applied  this  doctrine  in  behalf  of 
creditors  who  have  extended  credit  upon  faith  of  the  ordinary 
induna  of  ownership,  accompanying  personal  property  held  by 
one  to  whom  the  real  owner  has  committed  the  possession  in 
such  way  as  to  enable  him  to  impose  upon  strangers  ignorant 
of  the  true  title:  Archer  v.  McFaU^  Bice  L.  77;  Ford  v.  Aiken,  1 
Strobh.  L.  90;  S.  C,  4  Bich.  L.  183;  Burgess  v.  Chandler,  Id. 
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176.  Thieae  ware  all  oases  of  possession  acquired  by  a  son-in- 
law  from  a  father-in-law,  but  they  were  instances  of  the  appli- 
cation of  the  general  principles  we  have  mentioned;  for  in 
neither  of  them  was  there  in  fact  a  gift,  although  the  appear- 
ance of  one  had  imposed  upon  creditors.  Innocent  purchasers 
are  not  entitied  to  less  fayor,  and  are  not  less  favored  by  the 
law,  than  creditors. 

There  is  no  disposition  to  trespass  upon  the  domain  of  equity 
courts  by  taking  cognisance  of  a  plea  of  purchaser  for  valuable 
consideration  without  notice,  and  making  that  plea  at  law  avail- 
able against  a  legal  titie  when  it  would  not  be  so  held  in  equity; 
but  we  only  apply  an  acknowledged  principle,  which  is  so 
deeply  founded  in  justice  as  to  have  become  a  maxim,  and  which 
is  indispensable  to  the  security  of  many  ordinary  transactions: 
Boot  V.  French,  13  Wend.  571  [28  Am.  Dec.  482].  "  Courts  of 
law,''  says  Mr.  Story  in  his  treatise  on  agency,  sec.  91,  "  also, 
as  far  as  they  may,  in  regard  to  personal  property,  where  no 
technical  formalities  are  necessary  to  a  transfer,  now  act  upon 
the  same  enlightened  principles  of  justice.  Thus  where  a  man 
without  objection  suffered  his  own  goods  to  be  sold  by  an  officer 
at  public  auction  to  satisfy  an  execution  against  a  third  person, 
in  whose  possession  they  were  at  the  time,  it  was  held,  in  favor 
of  the  purchaser  at  the  sale,  that  his  conduct  might  well  au- 
thorize the  conclusion  that  he  had  assented  to  the  sale,  or  had 
ceased  to  be  the  owner: "  Pickard  v.  Sears,  6  Ad.  &  El.  474. 
The  court  there  thought  that  it  should  have  been  left  to  the 
jury  to  say  whether  the  plaintiff  had  not  ceased  to  be  the  owner. 
Lord  Denman  saying:  "  The  rule  of  law  is  clear  that  where  one 
by  his  words  or  conduct  willfully  causes  another  to  believe  the 
existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief  so  as  to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter  a  different  state  of 
things  as  existing  at  the  same  time."  This  looks  like  bringing 
only  intentional  impositions  under  the  rule,  but  our  cases  in 
relation  to  creditors,  before  cited,  have  expressly  ruled  that  it 
is  immaterial  whether  the  deceitful  appearance  was  held  out  by 
the  true  owner  designedly  or  unintentionally.  That  the  creditor 
or  purchaser  was  actually  deceived  is  not  of  itself  sufficient; 
there  must  have  been  on  the  part  of  the  true  owner  some  act  or 
conduct  calculated  to  lead  to  deception,  but  that  act  or  conduct 
may  be  only  negligence,  and  not  fraud— only  imprudence,  and 
not  evil  design. 

The  question  between  two  persons  entitied  to  equal  favor, 


Jao.  1857.]  Cabmichael  v.  Buck.  229 

of  whom  one  most  suffer^  is.  Who  gave  to  the  faithless  agent 
that  credit  which  enabled  him  to  effect  an  imposition  t  If  the 
tine  owner  did  so,  then  the  fraud  or  folly  of  his  agent  would 
become  his  fraud,  if  he  should  shift  the  burden  of  loss  from 
himself  to  an  innocent  purchaser. 

NoWy  in  the  case  which  is  before  us,  the  plaintiff,  true  owner 
of  the  timber,  is  prima  facie  entitled  to  recover  the  value  of  it 
from  the  defendant,  who  purchased  from  Huggins,  the  rafts- 
man; but  the  plaintiff's  right  is  not  so  conclusive  that  it  may 
not  be  rebutted.  If  it  should  appear  that  the  defendant  or  his 
agent  knew  that  Huggins  was  only  an  agent,  then  the  defend- 
ant will  be  bound  to  abide  the  consequences  of  the  agentTs  hav- 
ing exceeded  his  authority,  unless  he  can  show  that  the  true 
owner  held  Huggins  out  to  the  world  as  one  having  authority  to 
sell  the  raft.  If  it  should  appear  that  neither  the  defendant  nor 
his  agent  knew  that  Huggins  was  an  agent,  but  that  they  dealt 
inth  him  supposing  him  to  be  the  true  owner,  then  it  will  be 
necessary  for  the  defendant  to  go  further,  and  show  some  act  or 
conduct  of  the  plaintiff  which  led  to  the  defendant's  loss;  as, 
that  the  plaintiff  put  Huggins  into  possession  of  the  raft,  with 
the  usual  indicia  of  ownership,  so  as  to  enable  him  to  hold 
out  ap}>eaiances  which  would  have  misled  a  prudent  purchaser. 
Whether  the  possession  of  such  a  raft  by  two  white  men,  who 
said  that  they  had  cut  the  timber  and  owned  it,  was  sufficient 
evidence  of  ownership,  the  jury  will  consider,  with  reference  to 
evidence  that  may  be  given  of  the  usual  course  of  the  business 
of  cutting,  rafting,  and  selling  timber  on  the  Fee  Dee. 

It  will  not  do  to  say  that  if  the  jury  should  regard  Huggins 
as  entitled  to  sell,  then  no  owner  of  timber  can  trust  it  to  a  car- 
rier without  incurring  the  risk  of  loss.  One  obvious  answer  is. 
Let  the  owner  employ  an  honest  or  a  responsible  carrier;  and 
another  is.  Let  him  take  care  to  show  1^  some  suitable  means 
that  the  carrier  is  neither  the  owner  nor  an  agent  to  sell. 

Nor  will  it  do  to  imagine  cases  in  which  the  doctrine  that  may 
protect  the  purchaser  in  this  case  may  be  carried  to  an  alarming 
extent  in  derogation  of  the  rights  of  true  owners;  as,  for  in- 
stance, cases  of  negroes  hired  for  a  year,  of  horses  hired  from 
liveiy-stables,  and  of  articles  lent.  As  to  negroes,  mere 
possession  is,  upon  safe  grounds  of  distinction,  held  to  be 
ordinarily  much  feebler  evidence  of  ownership  than  it  is  of  other 
chattels:  Maples  v.  Maples^  Bice  Eq.  300;  and  as  to  horses  and 
other  articles  hired  or  lent,  surroimding  circumstances  will  de- 
termine between  the  true  owner  and  an  innocent  purchase! 
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~^bich  has  hy  any  nnfaimess  or  impradence  faroiight  upon  him- 
'  Helf  loss;  and  if  both  are  equally  free  from  all  fault,  the  ultimate 
'  question  will  be,  Who  gave  credit  to  the  actual  wrong-doer  t 
.  Even  where  the  third  person  who  did  the  wrong  was  known  to 
'be  only  an  agent,  it  is  ''a  general  rule  when  a  commodity  is 
-merit  in  such  a  way,  and  to  such  a  place,  as  to  exhibit  an  appar- 
«nt  purpose  of  sale,  the  principal  will  be  bound,  and  the  pur- 
chaser will  be  safe,  although  the  agent  may  haye  acted  wrong- 
fully, and  against  his  orders  or  duly,  if  the  purchaser  has  no 
knowledge  thereof:"  Stoiy  on  Agency,  sees.  M,  78,  note;  Pidb- 
ming  v.  Bush,  16  East,  48.    Stronger  is  the  case,  wheie  the  com- 
modity is  sent  as  above,  and  the  person  in  possession  is  so  held 
out  as  to  appear  the  true  owner. 

Without  intending,  then,  to  indicate  any  opinion,  and  really 
without  haying  formed  any,  on  the  questions  which,  as  we  haye 
said,  should  haye  been  submitted  to  the  juxy,  we  direct  a  new 
trial. 

Motion  granted. 

WmTnsB  and  Muhbo,  JJ.,  concurred. 

OlTsALL,  J.,  dissented.        

PvnaHABxa  or  Pbb80nal  Pbofkbtt  Taxsb  No  Bsma  TrrLs  thav  am 
Vendob  had,  m  a  general  mle:  WUUams  ▼.  Merie^  25  Am.  Deo.  004,  and 
note;  8aliu$  v.  EkereU^  32  Id.  541,  and  note;  McMakon  v.  Skan^  51  Id.  001| 
Agnew  ▼.  Jcknaon^  62  Id.  303;  and  eee  Rogtr$  ▼.  iJtite,  64  Id.  aOOi  In  oaae 
of  conditional  sales,  see  SairgeiU  ▼.  Meteatf^  66  Id.  368;  Bwrbamk  ▼.  Crooier^ 
Id.  470;  and  notes  thereto.  Warranty  of  title,  when  implied:  See  ScoU  v. 
Hix,  62  Id.  458,  and  note  considering  the  qnestion;  Lctng  ▼.  HieHngboUcm^ 
64  Id.  lia 

Mabxet  OyiRT  DOSS  NOT  Exist  ut  Ambrioa:  Note  to  WUUaau  ▼.  Merle^ 
25  Am.  Dec.  600;  Wortk^  ▼.  Johuon,  52  Id.  399;  Bogen  ▼.  Hwie,  54  Id.  80a 

Pubchasbb  WHur  Obtains  Good  Titls,  NorwiTHSTANDiNe  Tairs  Own- 
KB*s  Claiu:  See  the  question  folly  discossed  in  the  note  to  WUUams  ▼. 
JUeHe,  25  Am.  Dec.  605;  note  to  Saltua  v.  BvereU^  32  Id.  554;  Hqjfman  v. 
NMe,  39  Id.  711,  and  note;  McMahon  v.  Sloan^  51  Id.  601;  Jemungs  v.  Oage^ 
56  Id.  476;  and  see  particalarly  when  a  bona  Jide  porchaser  from  an  agent 
Introsted  with  possession  of  the  goods  by  the  owner  is  protected:  Note  to 
WUliatns  ▼.  MtrU^  25  Id.  615;  and  see  the  principal  case  cited  on  this  point 
in  ReynMs  v.  White,  13  S.  C.  14. 

PsiNCiPAL  WHXN  BouND  BT  AcTS  or  SPECIAL  AoiNT:  See  Purdeg  7. 
Morriaon,  63  Am.  Deo.  424,  and  note  ooUeoting  prior  oases;  also  StoMaek  n 
ftecMl,  62  Id.  648. 
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Kyle  v.  Laubenb  Railboad  Gompaht. 

[10  BKnuBMOali  Law,  ML] 
CAKBTWfc    IB    LlASU   VOB   LO08  OoOUBBDia   BROBD   HIS   TEBlOinTB,  UPOV 

GomraozmG  Lim,  when  he  reoeiTM  goods  sad  reoeipte  lor  theoi, "  to  be 
delivwed  on  proeentntion  of  the  reoeipt  **  at  a  ^lecified  point  beyond  his 
fimito  of  trade  as  a  carrier;  and  delivery  to  a  connecting  line  does  not 
free  him  from  obligation  to  deUver  them  at  the  ^lecified  plaoe. 

IimuBST  ON  NcT  Valus  of  Oorov  Lost  bet  CAumTBE  mnr  vm  Allowbd 
from  the  date  of  notice  of  loes  and  demand  of  payment  of  the  oanier. 

GABsm  la  NOT  EHTrruiD  to  Faotob*b  Gouibbionb  as  ABATmniT  ov 
Damaob,  where  cotton  consigned  to  the  fMtor  at  a  partionlsr  piaoeis  kwt 
by  the  carrier  on  the  road. 

DAMAasB  for  loss  of  cotton  hy  the  defendant.  Thxee  Bidig  npon 
like  fBM^ts  against  the  defendant  weze  tried  and  decided  together. 
The  undertaking  of  the  defendant  in  the  receipts  giyen  l^  it  for 
the  cotton  shipped  by  the  phuntifEs  was  .that  it ' '  should  be  deUr- 
ered  on  presentation  of  the  receipts  at  Charleston.'*  The  defend- 
ant's road  did  not  extend  beyond  Newbeny^  bot  the  cars  contain- 
ing the  cotton  were  transferred  at  the  end  of  the  defendant's  road 
to  the  Orsenville  and  (Colombia  Bailroad  Company,  and  were 
taken  on  to  Charleston,  but  the  cotton  was  lost  after  deliyeiy  to 
the  latter  company.  Both  companies  had  ofBces  and  collected 
their  freight  in  Charleston,  each  company  haTing  its  respectiye 
freight  The  juxy  was  directed  that  the  deliTciy  of  the  cotton 
to  the  GreeuTille  and  Columbia  Bailroad  Company  did  not  dis- 
chaige  the  defendant,  and  that  the  oonsidenition  of  freight  on 
the  defendant's  road  was  enough  to  prerent  the  contract  from 
being  considered  nudum  pactum^  and  that  from  the  value  of  the 
cotton  in  Charleston  was  to  be  deducted  the  entire  freight  from 
Laurens,  the  point  of  shipment,  to  Charleston,  and  no  deduc- 
tion should  be  made  for  factor's  commissions  on  the  sale,  the 
goods  being  consigned  to  a  factor  for  sale,  and  that  interest 
from  the  time  of  notice  of  the  loes  given  to  and  payment  de- 
manded from  the  defendant  should  be  aUowed  the  plaintiflb. 
The  verdicts  being  for  the  plaintiffs,  the  defendant  appealed,  and 
now  moves  for  a  new  trial.  The  other  facts  are  stated  in  the 
opinion. 

SvUioan^  iot  the  appellant. 
Simpson^  contra. 

m 

By  Court,  O'Nbau.,  J.  The  three  first  grounds  really  make 
the  same  question,  Was  the  defendant  liable  for  the  cotton  lost 
after  it  reached  the  Qieenville  and  Columbia  railroad,  and  before  it 
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reabhed  its  destinatioD,  Charleston  f  That  the  lAurens  Bailroad 
Ck>mpan7  was  liable  is,  I  think,  plain  from  the  receipts,  whereby 
it  plainly  undertook  for  the  delivery  of  the  cotton  in  Charles* 
ton.  The  cases  were  in  this  respect  like  the  case  of  Lipford  y. 
Charlotte  and  South  Carolina  B.  B.  Co.,  7  Bioh.  L.  409.  In  that 
case  the  company  undertook  for  the  delivery  of  the  cotton  in 
Charleston;  and  was  only  saved  from  liability  for  a  loss,  arising 
from  the  delay  in  reaching  Charleston,  by  showing  that  the 
South  Carolina  railroad  was  broken  up  by  a  freshet,  tb^  act 
of  God. 

The  case  of  Muachamp  v.  Lancaster  etc.  B,  B.  Co.,  2  Bailw.  Cas, 
607,  states,  I  think,  the  true  rule.  There  a  box  was  delivered 
to  the  company,  directed  to  a  place  beyond  the  terminus  of  the 
company's  railway;  and  it  was  held  by  Bolfe,  B.,  to  be  liable 
for  a  loss,  although  the  box  reached  Preston,  the  terminus,  and 
there  another  took  it  up  to  transport  it  to  its  destination. 

The  rule  was  laid  down  in  that  case,  by  Bolfe,  that  where  a 
carrier  takes  a  parcel  directed  to  a  particular  place,  and  does 
not  by  particular  agreement  limit  his  responsibility  to  a  part,  it 
is  prima  facie  evidence  of  an  undertaking  to  cany  to  the  place, 
though  beyond  the  limits  of  his  trade  as  a  carrier;  and  there- 
fore, that  he  is  liable  for  a  loss  occurring  even  beyond  his  limit. 
This  ruling  was  approved  on  appeal  by  Lord  Abinger,  C.  B., 
Oumey  and  Bolfe,  barons. 

The  same  principle  is  recognized  by  the  cases  cited  by  the  de* 
fendant  in  the  brief.  Indeed,  the  supreme  court  of  New  York, 
1^  Nelson,  C.  J.,  in  the  case  of  St.  John  v.  Van  Santvoord,  25 
Wend.  660,  held  that  the  carrier  was  liable  for  a  box  directed 
to  J.  Fetrie,  Little  Falls,  Herkimer,  and  which  the  defendants 
received  to  be  transported,  on  their  tow-boats  on  the  Hudson, 
which  only  ran  to  Albany,  and  the  box  reached  Albany  safely, 
but  was  lost  beyond.  The  chief  justice  said  perhaps  a  usage  of 
trade  might  limit  their  responsibility.  The  case  was  carried  to- 
the  court  of  errors,  and  it  was  there  held  that  it  was  shown 
that  the  usage  of  trade  was  to  deliver  at  Albany  to  the  canal 
line  to  transport  to  the  place  of  destination,  and  this  limited 
the  liability  of  the  defendants  to  their  terminus. 

The  same  ruling  is  repeated  in  Farmers^  and  Mechanic^  Bank 
T.  Champlain  T.  Co.,  18  Yt.  140.  It  would  be  enough  to  say. 
Concede  all  which  those  cases  ruled,  and  still  the  defendant  can- 
not be  helped;  for  no  usage  of  trade  was  proved  that  the  Laurens 
Bailroad  Company  should  deliver  to  the  Ghreenville  and  Colum- 
bia Bailroad  Company  at  Newbeny.    It  was  true,  the  freight 
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list  was  there  tamed  over,  but  the  cotton  went  on  in  the  Laa« 
zens  zailroad  cars  without  bulk  being  broken.  This  looked  more 
like  the  Greenyille  and  Colombia  Bailzoad  Oompany  stood  in  the 
character  of  employee  to  the  Laurens  Baiboad  Oompany  than 
as  liable  to  the  consignor.  But  in  all  the  cases  decided  in 
New  Tork,  Yermonty  and  Oonnectiout»  there  was  a  mere  direc- 
tion of  the  parcel  to  a  point  beyond  the  carrier^s  trade.  Here 
flie  carrier  espedaUy  undertakes,  on  the  presentation  of  the 
receipts  gi^en  for  the  cotton,  that  it  should  be  deUvered  in 
Gharleston.  This,  it  seems  to  me,  ends  all  pretense  which  might 
arise  under  an  implied  undertaking  from  a  mere  direction.  As 
to  the  notion  of  nudum  pactum,  the  report  sufficiently  answers  it. 

Two  questions  arise  out  of  the  fourth  ground:  1.  Was  the 
company  liable  for  interest  on  the  net  tbIuc  of  the  cottonf  2. 
Was  the  company  entitled  to  deduct  conunissions  on  the  value 
of  the  cotton,  as  if  sold? 

Interest  was,  I  think,  properly  allowed.  The  cotton  lost  was 
a  cash  article  at  the  place  of  deliveiy;  its  value  was  estimated 
on  a  cash  sale,  so  that  the  plaintiffs'  loss  was,  respectively,  as 
of  so  much  cash;  hence  interest  must  be  charged  against  the 
caxxier  by  whom  the  loss  was  occasioned.  I  regard  a  carrier  in 
the  light  of  an  insurer  against  evezything  except  the  act  of  God 
and  the  enemies  of  the  countiy.  In  2  Phillips  on  Ins.  750, 761, 
we  are  told  the  practice  is  to  allow  interest  against  the  insurers 
on  the  loss  from  the  time  of  abandonment,  or  perhaps,  more 
properly  speaking,  from  notice  of  the  abandonment,  and  demand 
of  payment,  or  after  the  expiration  limited  by  the  policy  for  pay- 
ment to  be  made.  The  interest  here  was  computed  from  the 
time  of  demand  of  payment. 

The  answer  to  the  second  question  cannot,  I  think,  be  well 
doubted  after  it  is  properly  considered.  The  carrier  in  ordinary 
cases  has  no  right  to  commissions.  If,  as  in  the  case  of  Bridge 
V.  Austin,  4  Mass.  115,  he  undertook  to  transport  and  sell,  and 
for  so  doing,  then,  he  was  to  have  five  per  cent  commissions,  it 
may  well  be  in  the  case  of  a  loss  he  would  have  the  right  to 
deduct  the  oomniissions;  for  they  were  a  part  of  his  compen- 
sation for  his  service  touching  the  article  lost.  But  in  these 
cases  the  caiiier  had  nothing  to  do  but  to  deliver  in  Charleston. 
If  a  &ctor  might  there  have  boIZ,  it  was  a  matter  in  which  the 
Laurens  Bailroad  Company  had  no  interest  whatever. 

To  illustrate  the  matter  still  further,  suppose  the  cotton  had 
teached  the  Charleston  depot,  and  the  carrier  had  refused  to 
deliver,  and  trover  had  been  brought,  what  would  have  been  the 
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plaintifb'  damagest  The  valae  of  the  artiole,  dednoting  Hie 
freighty  and  adding  interest  on  the  net  value.  In  Bnoh  a  case, 
eommissionB  conld  not  have  been  talked  about  How,  in  any 
ease,  can  any  deduction  be  made  for  that  which  was  to  be  sub- 
sequent to  Qxe  carrier^s  discharge  of  liability,  by  deliyering  the 
parcel  f  The  authorities  are,  I  think,  dear  against  such  allow- 
ance. Sedgwick  on  Damages,  c.  18,  p.  869,  tells  us  that  the  rule 
whereby  the  damages  are  fixed  is  a  rule  of  law.  At  pages  870, 
871,  he  tells  us  the  rule  as  to  carriers  is  the  value  of  the  article 
lost,  or  not  delivered  at  the  place  of  destination,  deducting  his 
freight.  The  same  is  substantially  the  ruUng  in  CHUingham  t. 
Demaey,  12  Serg.  k  B.  188. 
The  motions  are  dismissed. 

Wnrnnai,  Gxovn,  and  Muxbo,  JJ.,  oononnced. 

Motions  dismissed* 

COMMOH  GaB]UXB*8    LlABILlTT    VOB  LO08  OV   CtoODS    BBTOITD  TSBlIZNin, 

UPON  CozriTSOTiNO  Likb:  See  note  to  Fikihburg  etc  i?.  B,  v.  HemmOf  09  Am. 
Deo.  430,  and  other  oases  in  this  series  there  collected.  The  prinoipsi  case  is 
cited  in  Wheeler  v.  San  Fra/neiKO  ete.  H.  R.,  31  GaL  (^  to  the  point  that  the 
receipt  of  goods  destined  beyond  the  terminus  of  the  particnlar  railroad,  and 
accepting  the  carriage  throngh,  and  giving  a  through  ticket  or  oiieok,  imports 
ma  undertaking  to  carry  through,  and  that  such  oontraot  is  binding  on  the 
oompsny. 


Bahk  t;.  Enotib. 

[10  BtasAMtmcnfu  Law,  648.] 

fivATun  or  Ldotationb  dobs  not  Commbnob  to  Buk  ur  Favoa  of 
QvABAHTOB  VFOH  OoHTiNniKG  OuARAiiTy  until  there  is  a  defimlt  la 
payment  by  the  principal,  and  a  full  and  complete  cause  of  action  has 
accrued  against  the  guarantor. 

QUABAMTOB  UPON  OONTINUINO  QVASAKTt  IS  NOT  EnTTFIiBD  TO  NOTIOB  OV 

Dbtauut  in  payment  by  principal,  where  he  is  not  prejudiced  by  the 
want  of  it;  he  stands  upon  the  same  footing  as  any  other  surety,  and  his 
liability  is  not  detennined  upon  the  principles  applicable  to  negotiable 
instruments. 

iHTianT  SHOULD  BB  AlLOWBD  ON  SUM  QlTABAHTBBD  VBOM  TiMB   OF  Ds- 

VAULT  IN  m  Patxbnt,  notwithstanding  the  suit  be  against  the  guar* 
antor  only. 


AssuMHUT  upon  a  written  goaranty  1^  the  defendant 
three  others,  which  goarantj  was  acoepted  October  38, 1817» 
and  guaranteed  the  payment  of  all  drafts  or  notes  made  or  to 
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he  made  bj  OIoTon  k  DmB,  and  by  its  temui  dadand  to  be  a 
•contiDmng  guaranty,  to  be  reroked  only  I7  written  notice,  with 
liability  tiiexennder  limited  to  Are  thonaand  doUaze.  OloTen 
A  DaTis  deCanlted  in  the  payment  of  moxe  than  fi^e  thonaand 
^ollara,  ao  goaianteed,  on  October  1, 186S.  The  writ  waa  lodged 
Febmaiy  9, 1854,  and  the  atatate  of  limitationa  waa  pleaded, 
ihe  declaration  setting  ont  the  gnazanty,  but  alleging  no  new 
promise*  The  court  below  oyezroled  the  plea  of  tixe  atatate  of 
limitations,  and  instructed  the  jury  that  in  finding  for  the  plaii^ 
ii£b,  interest  on  the  sum  should  be  allowed  from  the  time  of  da* 
ianlt  of  Gloyera  k  Daris,  October  1, 1862.  The  Tcrdict  waa  for 
ihe  plaintifb  for  fiye  thonaand  dollars,  and  interest  according  to 
ihe  instmctions  of  the  court.  The  defendant  appealed,  and  re- 
newed hia  motion  for  a  nonsuit,  and  also  mored  for  a  new  triaL 
The  other  &cts  are  stated  in  the  opinion. 

Amafcetf ,  for  the  appellant. 
Ba^ffMy  oonlna* 

By  CSourt,  Ifmno,  J.  The  ground  for  a  nonsuit  ia  that  the 
plaintifb*  cause  of  action  waa  barred  hj  the  atatnte  of  limita- 
tions. 

To  determine  this,  it  is  neceeaazy  to  look:  1.  To  the  charactei 
of  the  instrument  sued  on;  2.  To  the  time  when  the  plaintifly 
cause  of  action  accrued. 

The  instrument  sued  on  is  declared  upon  its  face  to  be  a  con- 
tinuing guaranty,  and  that  it  is  to  remain  of  force  till  reyoked 
by  written  notice  to  the  president  or  cashier  of  said  bank. 

It  appears  from  the  cizouit  report  that  the  guaranty  waa  ac- 
cepted hj  the  plaintifb  on  the  twenty-eighth  of  October,  1847, 
from  which  time,  and  upon  the  f^th  of  which,  Glovera  & 
Daria  procured  from  the  plaintiffs  extensiye  accommodations; 
all  of  which  ap{>ears  to  haye  been  promptly  met  hy  them  up  to 
the  period  of  their  failure  in  1862,  when  they  failed  to  pay 
the  notes,  which  the  plaintiffs  are  now  seeking  to  recoyer  under 
the  defendant's  guaranty.  Ohitty,  in  his  treatise  on  contracts, 
p.  436,  defines  a  contract  of  guaranty  to  be  "  a  collateral  en* 
gagement  to  answer  for  the  debt,  default,  or  miscarriage  of 
another,  as  distinguished  from  an  original  agreement  for  the 
pariy'a  own  act.  It  ia  therefore  of  the  essence  of  this  contract 
that  there  must  be  some  one  liable  as  principal,  and  accordingly, 
when  one  party  agrees  to  become  responsible  for  another,  the 
former  incurs  no  obligation  as  surety  if  no  yalid  claim  oyer 
arises  against  the  principal;  whilst  on  the  other  hand,  the  lia- 
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biliiy  of  the  snreiy  upon  the  claim,  which  is  good  as  against  th^ 
principal,  ceases  so  soon  as  snch  claim  is  extinguished." 

It  is  argued  that  the  statute  of  limitations  commenced  to  ruA 
from  the  time  the  guaranty  was  accepted  by  the  plaintiflb. 

But  it  is  obvious  that  such  a  position  can  only  be  sustained 
by  confounding  the  collateral  undertaking  of  a  surety  for  the 
debt,  or  default  of  his  principal,  with  an  original  undertak- 
ing for  his  own  act;  for  until  the  plaintifGB  were  damnified  by 
GloYcrs  &  Davis's  fidlure  to  meet  their  engagements  at  maturity, 
it  is  dear  that  the  plaintiffs  had  no  right  of  action,  even  as  againsi 
the  principals,  much  less  against  the  defendant  as  their  surety-^ 
so  that  in  no  point  of  view  can  the  defense  of  the  statute  be  sus- 
tained; for  no  principle  is  better  established  than  this:  that  the 
statute  of  limitations  does  not  begin  to  operate  from  the  time 
when  a  contract  is  actually  made,  unless  a  full  and  complete 
cause  of  action  instantly  accrue  thereon;  and  again:  ''  In  case 
of  a  contract  of  indemnity,  the  statute  does  not  apply  until  the 
lapse  of  four  years  from  the  actual  damnification/' 

The  groimd  for  a  new  trial  charges  error  in  instructing  the 
jury  that  the  bank  was  not  bound  to  notify  the  defendant  of 
the  default  in  payment  by  Glovers  &  Davis. 

The  position  here  assumed  is,  that  the  want  of  notice  of  de- 
fault in  payment  by  the  principal  is  a  virtual  abandonment  of 
recourse  against  the  surety,  upon  the  principle  applicable  to 
negotiable  instruments. 

But  it  is  clear  that  the  analogy  does  not  hold  good,  for  in  no 
sense  of  the  term  is  a  guaranty  such  as  the  one  in  question  a 
negotiable  instrument;  on  the  contrary,  the  legal  relation  that 
is  created  between  the  principal  and  the  maker  by  this  species  of 
contract  is  that  of  principal  and  surety;  so  that  the  guarantor 
stands  upon  the  footing  of  any  other  surety,  and  is  therefore 
only  entitled  to  notice  when  he  maybe  prejucUced  by  the  want  of 
of  it.  See  8  Kent's  Com.  166,  where,  in  treating  of  guaranties, 
the  rule  is  thus  stated:  **  The  rule  is  not  so  strict  as  in  the  case 
of  piere  n^otiable  paper,  and  the  neglect  to  give  notice  must 
have  produced  some  loss  or  prejudice  to  the  guarantor."  See 
also  Ch.  Bills,  824;  Story  on  Bills,  802,  872;  Dmglasa  v.  Bey- 
nolda,  7  Pet  118;  Bank  v.  Hamnumd,  1  Bich.  L.  281. 

The  motions  for  a  nonsuit  and  for  a  new  trial  are  therefora 
dismissed. 

O'Nball,  Wabdiaw,  and  Wethibs,  JJ.,  conmineci. 
Motions  dismissed. 
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OXJABASTOR  WlUTHKtt  EmTITUD  TO  NOTXCn  OF  PBOfOirAL'S  DdAVLT.-— 

In  oonturaing  gnaimoties,  Me  Lane  ▼.  Ltmllkm,  37  Am.  Deo.  709;  Lews  t. 
BeehoUh,  58  Id.  659;  note  to  Beebe  ▼.  DwUey,  59  Id.  946;  in  gnnnntiee  gen- 
enlly,  mo  fFAiCon  ▼.  Mean,  45  Id.  233;  MathoM  v.  CMmmm,  51  Id.  124; 
Beebe  t.  i>iKU^,  50  Id.  841,  and  the  notet  thereto;  note  to  Memtrd  r.  Seud- 
iter.  56  Id.  619. 


liAliDBUM  V.  Ha^ 


writri: 


[11  BlOHABMOM'B  LaW,  M.] 

Lavdb  Aoqotbbd  arxb  MAKura  ov  Will  do  not  Pabs  TnBDT*  nndet 
the  South  Cnrolina  eot  of  1791,  nnleee  there  has  been  a  anbaeqnent  re- 
pnbUoation  of  the  will,  bat  they  deecend  to  the  heir  at  law. 

LasDS  Bid  off  at  Shkbiff's  Sals  abb  Dbvisablb  jom  Dsbobhdiblb  ab 
Bbal  Estats,  and  the  sheriff's  deed  shoold  be  made  to  the  heir  at  law 
of  the  parcbaser  in  case  of  his  death  prior  to  the  completion  of  the  par- 
ohase,  and  not  to  the  legatee  or  devisee  under  a  will  made  before  the 
porehase;  nor  does  the  payment  of  the  parohaae  money  by  the  testator's 
exeentor  change  the  rule. 

Heir  at  Law  is  Entitled  to  have  Land  Paid  for  out  of  Bequeathed 
PsBSOR AL  Profertt,  when  the  testator,  after  making  his  wUl,  bids  oil 
.  the  land  at  sheriff's  sale,  and  dies  before  paying  for  the  same. 

Defevdaict  in  EzBounoN  is  NOT  Estopped  from  Dentiho  Shbriff'8 
Deed,  where  it  is  made  to  one  who  was  neither  a  purohaser  at  the  sals^ 
nor  his  assignee,  devisee,  or  heir. 

Tbespass  to  try  the  title  to  certain  lands  bid  off  by  Christian 
Breithaupt  at  a  sheriff's  sale  under  an  execution  against  the 
defendant.  Breithaupt  had  made  his  will  prior  to  the  sale,  and 
died  before  paying  for  the  land,  and  without  republishing  his 
wilL  By  his  will  the  residue  of  his  estate  was  directed  to  be 
sold  and  the  proceeds  distributed  among  certain  relatives  in 
Oermany.  Breithaupt's  executor  paid  for  the  land,  and  directed 
the  sheriff  to  conyey  it  to  the  plaintiff,  according  to  instruc* 
tions  from  these  residuaxy  legatees,  and  the  deed  was  accord- 
ingly made  by  the  sheriff.  The  court  granted  a  nonsuit,  on  the 
ground  that  Breithaupt's  interest  in  the  land  was  an  equitable 
one,  and  having  been  acquired  after  the  making  of  the  will,  did 
not  pass  under  it,  but  went  to  the  heir  at  law,  and  the  executor 
had  no  power  over  the  land.  The  plaintiff  appealed,  and  moved 
io  set  aside  the  nonsuit  and  for  a  new  trial. 

BavakeU^  for  the  appellant. 

OarroU,  contra. 

By  Court,  WHrnnot,  J.  This  court  is  of  opinion  the  non* 
•ait  was  properly  ordered  by  the  circuit  judge.    The  views 
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Boggested  in  the  report  are  such  as  meet  with  approval,  and  in 
delivering  the  judgment  of  this  court  I  shall  onlj  attempt  briefly 
to  enforce  and  sustain  them  by  authority.  By  our  act  of  1791 » 
lands  acquired  after  making  a  will  do  not  pass  thereby",  unless 
there  has  been  a  subsequent  republication:  7  Stats.  163.  It  ia 
conceded,  therefore,  that  if  a  deed  had  been  executed  by  the 
sheriff  to  Christian  Breithaupt,  neither  his  executor  nor  devisee 
could  have  maintained  this  action.  The  act  of  assembly,  1791, 
embraced  both  lands  and  personal  estate,  though  by  the  act  of 
assembly,  1808,  this  restriction  as  to  personally  was  removed, 
and  upon  this  branch  of  the  case  the  inquiry  is  as  to  which  class 
the  interest  of  Breithaupt  in  these  lands  belonged.  It  is  cor* 
rectly  denominated  by  the  circuit  judge  an  equitable  interest, 
Mr.  Stoxy,  in  his  Equity  Jurisprudence,  section  1212,  says  this 
belongs  to  a  class  of  cases  embracing  what  is  commonly  called 
the  equitable  conversion  of  property.  By  this  is  meant  an  implied 
or  equitable  change  of  property  from  real  to  personal,  or  from 
personal  to  real,  so  that  each  is  considered  transferable,  transmis- 
sible, and  descendible,  according  to  its  new  character.  Thus,  says 
the  author  in  continuation,  where  a  contract  is  made  for  the  sjile 
of  land,  the  vendor  is  in  equity  immediately  deemed  a  trustee  for 
the  vendee  of  the  real  estate,  and  the  vendee  is  deemed  a  trustee 
for  the  vendor  of  the  purchase  money.  Under  such  circum- 
stances, the  vendee  is  treated  as  the  owner  of  the  land,  and  it  is 
devisable  and  descendible  as  his  real  estate. 

The  equitable  interest,  therefore,  in  question,  if  it  had  been 
acquired  before  the  will  was  made,  would  have  passed  by  the 
devise,  but  being  acquired  after,  and  there  being  no  republica- 
tion, descended  to  the  heir.  The  general  rule,  as  stated  in  Ch. 
Gont.  808,  is  that  the  heir  or  devisee,  and  not  the  personal  rep- 
resentative, must  sue  on  a  contract  relating  to  freehold  prop- 
erty. In  such  a  contract  as  this,  a  specific  performance  must 
have  been  asked  by  the  heir  at  law. 

It  is  supposed  that  the  payment  of  a  portion  of  the  purchase 
money  by  the  executor  may  make  a  difference,  but  it  is  not  per- 
ceived. If  the  purchaser  of  real  estate  dies  without  having  paid 
the  purchase  money,  his  heir  at  law  or  devisee  of  the  land  pur- 
chased, as  the  case  may  be,  will  be  entitled  to  have  the  land 
paid  for  by  the  administrator  or  executor:  2  Williams  on  Exec- 
utors, 1499;  Broome  v.  Monck,  10  Yes.  697.  In  this  case^ 
therefore,  Ohristian  Breithaupt  having  died  intestate  as  to  the 
land,  the  heir  at  law  to  whom  it  descended  was  entitled  to  have 
it  discharged  of  the  debt,  aAd  to  have  a  title  deed  from  the 
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Bhexifll  But  it  is  insisted  that  the  sheriff  has  actually  made  a 
deed  to  the  land  in  question^  and  the  defendant  cannot  gainsay 
or  dispute  this  title.  Bat  whose  title  may  he  not  dispute,  and 
why  not?  The  purchaser  or  any  one  claiming  under  him»  and 
leoiuse  such  person  is  regarded  as  hsTing  the  title  of  the  de- 
fendant himself »  and  that  he  may  not  dispute,  however  imper- 
feet 

It  has  never  been  held  that  he  may  not  resist  a  stranger. 
This  plaintiff  ia  neither  the  purchaser  from,  nor  assignee, 
devisee,  or  heir  at  law  of,  Breithaupt.  He  has  a  sheriff's  deed; 
but  by  what  authority?  It  is  said  the  sheriff  was  the  agent  of 
the  defendant,  but  is  this  correct  for  any  such  purpose?  The 
sheriff  may  be  by  law  and  for  certain  purposes  the  agent  of 
both  plaintiff  and  defendant.  That  is  an  agency  well  defined, 
and  as  to  this  transaction  the  act  of  the  legislature  must  be 
pursued.  The  sheriff  ia  authorized  to  convey  to  the  purciiaser, 
and  looking  to  the  object  of  the  law,  our  courts  have  recognized 
conveyances  to  his  assignee,  devisee,  or  heir. 

The  alleged  authority  from  the  executor  cannot  mend  the 
matter,  as  this  has  been  shown  to  be  a  case  of  partial  intes- 
tacy. It  is  not  analogous  to  the  case  of  McElmurrdy  v.  Ardis,  ft 
Strobh.  L.  212.  In  that  case  there  was  a  will  before  the  interest 
accrued,  and  whilst  the  judge  delivering  the  opinion  held  that 
generally  the  titles  should  be  executed  to  the  party  having  the 
legal  estate,  adds,  but  if  made  to  the  devisee,  the  land  was  sub- 
ject to  a  trust  confided  to  the  executor  for  the  payment  of  debts. 
The  motion  to  set  aside  the  nonsuit  and  to  grant  a  new  trial  ia 
refused. 

(yNsAU.,  WiBDLAW,  WntHBBS^  OLovia*  and  Mmmo,  JJ.,  con* 
eurred. 

Motion  dismissed.  ^_^^  * 

AfTsa-AOQinuED  Lakds,  WHsrium  and  wmor  Pass  bt  Wills  See 
Wjffme*9  LuMt  ▼.  FTyniie,  58  Am.  Deo.  80,  sad  note  ooUeeting  prior  omm} 
Bown  ▼.  Johnmm^  61  Id.  110.  A  oodicil  repnbluhei  m  will  to  m  to  pMi  to 
tlie  rendoazy  deviaee  kndi  pnrohaaed  by  the  testator  between  Ibe  timee  of 
making  the  will  and  the  oodicil:  Drayton  ▼.  Rote^  64  Id.  731. 

Bquttabli  EsTAxn  ars  Qotzbnid  bt  Sams  Ritlbi  as  Lioal  Estates* 
AS  BasARDs  Pabsdig  or  Avtbb-aoquibbd  Lands  bt  Will:  Mtador  v. 
tfori6y,  36  Am.  Deo.  432. 

Sbbbuv'b  I>bbd  ib  Oobclvsivb  Evidbbob  of  the  right  of  possession  ia 
tliB  paiehassr  agaiaal  the  defendant  in  elBOtttloo,  sod  aU  «i^<"**»«g  nndev 
him  after  /odgmentx  Halt  v.  JSTeiv*^  27  Abl  Deo.  288L 
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Lbqieb  v.  Dotub. 

[U  BiOBABDMni^i  Law,  100.] 

(BUli  Of  Lavd  bt  SiuumrF  umdeb  Lktt  Madb  Foub  Years  Fuvixhiblt 

BT  PBSDWnBBOB  UT  OtTICB  IS  VaLID. 
fiBBBirr  IS  NOT   PBOBIBITBD  TBOM    PuBOHASIHG   LaVD  AfTBB  BZPIBATIOV 

ov  HIS  Tbbm  or  OmoB,  even  thoagh  it  is  sold  under  m  levy  nasde  by 
himself  while  in  offioe;  snoh  m  pnichsse  is  not  oontrsry  to  the  letter  nor 
reason  of  the  statntes  pewed  to  prevent  s  aheriff  from  buying  directly  or 
indirectly  st  lus  own  isle. 

BbOVLARITT    IK    PbOCBKDINGS    liBADIira    UP   TO    ShXBIIT^   SAI.K    WILL   BB 

pRBSUMBD,  in  the  absence  of  proof  to  the  contrary. 
Dbolarations  of  Pbbson  IN  PosssssioN  or  Land  abb  Aomissiblb  to  show 
that  his  possesstcm  was  not  sdverse;  and  the  want  of  an  adverse  charac- 
ter to  his  possession  which  prevents  acquisition  of  title  by  the  statute  of 
limitations  u  sufficient  to  rebut  the  presumption  of  a  conveyance  which 
the  lapse  of  twenty  years'  possession  might  raise. 

UVBBOOHDBD     ShXBITF's     DbXD    OTHSBWISB    VaLID    AGAINST    DbBTOB    IS 

Vaub  against  Him  and  all  the  world,  except  such  creditors  and  pur- 
chasers as  are  protected  by  the  registry  acts,  notwithstanding  the  debtor 
remained  in  possession  thereafter  for  twenty  years;  and  when  the  deed 
is  recorded,  it  is  not  liable  to  be  defeated  for  previous  neglect  of  any  pre- 
scribed time  for  registering  by  rights  subsequently  scquired. 

TiTLB  TO  Land  Sold  undxb  Exxoittion  Rbmains  in  Bzxoution  Dbfxnd- 
ANT  until  delivery  of  conveyance  to  the  purchaser;  and  the  conTcyance 
when  delivered  does  not  relate  back  to  the  time  of  the  sale;  the  interest 
acquired  by  the  purchaser  is  only  such  an  equitable  interest  as  exists 
under  every  contract  to  buy. 

Pabol  Contbaots  to  But  Land,  whbthbb  Wbittbn  ob  Unwbittbn, 
abb  not  Eicbbaobd  within  the  South  Oarolina  registry  acts. 

BXGISTBATION  OF  DSBD  MaDE  ArTEB  TiBCB    PrBSOBIBBD  IN  BbOIBTBT  Aof 

Takbs  Effbot  as  Notiob  from  the  date  of  registration,  and  does  not 
relate  back  to  the  day  of  delivery,  but  gives  to  tiie  deed  priority  over  all 
conveyances  made  subsequent  to  the  registration. 
Pbbvious  Convbyangb  Rbgistxbbd  in  Intbbval  bbtwbbn  Exboution 
Salb  and  Conybtangb  by  Shbbiff  supersedes  the  sheriff's  deed;  even 
though  it  was  not  registered  within  the  time  prescribed  by  the  registiy 
act. 

Tbbspass  to  try  the  title  to  land  claimed  liy  the  plaintiff  under 
St  sheriff's  deed  made  and  delirered  in  1860,  upon  a  sale  made  in 
1848,  on  an  execution  against  Daniel  Doyle,  the  &ther  of  the  de- 
fendant. The  defendant  claimed  by  title  from  his  father  by  two 
deeds  made  by  one  Ingram,  sheriff,  one  to  Peter  0.  OoggeshaU, 
for  a  portion  of  the  land  in  dispute,  dated  in  1829,  upon  an 
execution  sale  made  in  1826,  in  pursuance  of  a  levy  made  in 
1822  by  one  Bacot,  the  former  sheriff.  The  deed  to  Coggeshall 
not  recorded  until  in  1849,  between  the  date  of  the  sale  by 
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Che  Bheriff  to  ihe  pbdniiff  and  the  AeBwery  of  the  deed  to  her. 
The  other  sheriff's  deed,  oonveying  the  xemaiiider  of  the  land 
in  dispute,  was  made  in  1882  to  said  Baoot,  upon  an  execution 
eale  made  to  him  in  1826,  in  porsnanoe  of  a  le^  made  by  him 
while  sheriff  in  1822  at  the  same  time  as  the  other  levy.  This 
latter  deed  was  recorded  within  six  months  from  its  deliyeiy,  as 
Tequired  by  the  registry  acts.  Notwithstanding  theee  sales, 
Daniel  Doyle,  the  father  of  the  defendant,  continued  to  reside 
on  the  lands  in  dispute  until  his  death,  some  time  after  the  plain* 
tiff  obtained  her  deed.  The  defendant  also  resided  on  and  cnl« 
tiTated  this  same  land  with  his  &ther  during  all  the  time  from 
1822  up  to  the  present  time,  and  as  &r  as  the  obeerration  of  others 
went,  the  &ther  and  son  seemed  to  treat  the  land  as  common 
property.  On  the  trial,  the  plaintiff,  for  the  purpose  of  showing 
that  Daniel,  the  &ther,  had  reacquired  title  as  against  both  pur- 
chasers from  Ingram,  by  adverse  possession,  was  allowed  to 
give  in  evidence  dedarations  of  his  in  favor  of  his  own  title, 
and  also  certain  declarations  of  the  defendant  on  three  occa- 
sions, once  saying  that  the  land  was  his  father^s;  again  that  the 
line  of  a  railroad  divided  his  father's  from  a  neighbor's  land; 
and  a  third  time,  after  a  quarrel  with  his  father,  that  he  had 
cloaked  that  property  long  enough.  It  also  appeared  that  at 
various  times  the  father  was  greatly  embarrassed  1^  executions. 
On  the  part  of  the  defendant,  many  declarations  of  the  father 
were  introduced  denying  title  or  claim  of  title  to  the  land  in 
himself,  and  also  it  was  shown  that  in  1888  a  case  was  pending 
against  the  father,  by  the  heirs  at  law  of  Bacot,  involving  the 
■portion  of  the  property  bought  by  Bacot  at  the  sheriff's  sale, 
and  that  this  case  was  compromised  and  a  paper  executed  be- 
tween Bacot's  administrator  and  Doyle,  the  father,  whereby  the 
latter  agreed  to  pay  on  or  before  a  day  in  1841  a  sum  certain 
for  the  land,  and  the  administrator  agreed  to  convey  the  same 
to  the  defendant  and  his  brother,  the  father  stipulating  at  the 
same  time  that  he  had  no  title  to  the  land,  except  what  was 
expected  to  be  derived  from  this  agreement.  Some  payments 
were  made  by  the  defendant  on  ttus  agreement.  It  was  also 
shown  that  in  1882  Coggeahall  conveyed  the  portion  which  he 
had  purchased  at  the  sheriff's  sale  to  one  Buffin,  and  the  latter 
conveyed  the  same  to  the  defendant  and  lus  two  brothers  the 
same  year,  but  neither  of  the  deeds  was  recorded.  The  question 
of  adverse  possession  was  submitted  to  the  jury,  and  the  verdict 
was  for  the  defendant  The  plaintiff  appealed,  and  now  moves 
for  a  new  trial. 

Daa  Vox..  LZX— 16 
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Spain  and  Norwood^  for  the  appellant. 
Mosea  and  Inglia,  contra. 

By  Court,  Wabdlaw,  J.  This  court  approves  the  cucoit  de-^ 
eisions,  which  have  been  brought  under  review  here. 

The  sale  by  Ingram,  sheriff,  under  a  levy  made  four  years* 
before  by  Bacot,  his  predecessor  in  office,  is  sustained  by  the 
authority  of  the  case  of  Gasaaway  v.  HaU^  3  Hill  (S.  C.)»  289. 

The  purchase  by  Bacot  after  the  expiration  of  his  term  of  office- 
from  Sheriff  Ingram  of  land  sold  under  a  levy  which  Bacot,. 
when  sheriff,  had  made,  was  not  contrary  to  the  letter  or  the 
reason  of  any  statute  which  has  been  passed  in  this  state  to  pre- 
vent a  sheriff  from  buying  directly  or  indirectly  at  his  own  sale: 
See  Act  of  1839, 11  Stats.  38,  sec.  59;  Act  of  1823, 6  Stats.  213; 
Act  of  1791,  7  Stats.  263,  sec.  8.  The  regular  turning  over  of 
the  execution  by  Bacot  to  his  successor,  and  the  regular  sale  by 
Ingram  at  a  proper  time  and  place,  will,  in  the  absence  of  proof 
to  the  contrary,  be  presumed. 

The  declarations  of  Daniel  Doyle,  made  during  his  possession 
and  before  controversy,  were  admissible  to  show  the  character  of 
his  possession,  upon  the  question  whether  it  was  adverse.  As  to 
actual  fraud,  which  has  been  imputed,  the  verdict  affords  patent 
contradiction;  but  it  is  not  unimportant  to  remark  that  the  old 
executions  against  Daniel  Doyle,  which  existed  in  1826,  may  all, 
in  the  absence  of  any  opposing  evidence,  be  presumed  to  have 
been  satisfied  before  the  plaintiff  obtained  her  judgment  against 
him  in  1849,  and  that  no  execution  against  him  between  these  old 
ones  and  the  plaintiff's  was  shown.  Oonceming  the  presump- 
tion of  a  conveyance  from  Coggeshall,  or  some  person  claiming 
under  Coggeshall,  to  Daniel  Doyle,  which  the  lapse  of  twenty 
years,  between  the  date  of  the  conveyance  to  Coggeshall  and 
the  time  of  its  registration,  has  been  thought  to  raise,  it  may  be 
remarked  that  the  same  want  of  adverse  character  in  Daniel 
Doyle's  possession,  which  prevented  his  acquisition  of  a  title  by 
the  statute  of  limitations,  also  rebutted  presumptions  of  title  in 
him.  The  plaintiff  claims  under  him,  and  can  have  no  rights 
superior  to  those  he  had. 

The  main  question  in  the  case  is  that  which  relates  to  the 
registration  of  the  deed  of  conveyance  from  Sheriff  Ingram  to 
Coggeshall,  and  this  question  affects  only  a  portion  of  iiie  land 
sued  for. 

Bacot,  sheriff,  levied  in  1822;  under  this  levy  Ingram,  sheriff, 
sold  to  Coggeshall  in  1826;  and  under  this  sale  a  sheriff's  title 
was  executed  and  delivered  to  Coggeshall  in  1829. 
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The  plaintiff  obtained  ber  judgment  in  1849;  under  it  Sberifl 
Bn^ginSy  after  levy,  sold  to  tbe  plaintiff  November,  18d9,  and 
vJLecQted  to  ber  a  sberiff's  title  in  February,  1850.  Between  tbe 
sale  to  tbe  plaintiff  and  tbe  execution  of  tbe  conyejance  to  ber, 
to  wit,  December  17,  1849,  tbe  old  conrejance  to  Coggesball 
was  registered.  If  tbat  conveyance  is  valid,  it  sbows  a  title  out 
of  tbe  plaintiff,  altbougb  subsequent  conveyances  under  it  bave 
never  been  registered;  and  tbe  plaintiff  contends  tbat  if  all  otber 
objections  to  tbis  old  conveyance  sball  prove  unavailing,  tbe 
registry  acts  will  make  it  inefficient  against  ber,  a  subsequent 
innocent  purcbaser  witbout  notice. 

Tbe  questions  tbus  presented  under  tbese  acts  are  almost  iden- 
tical witb  tbose  tbat  were  considered  in  tbe  case  of  Steel  v.  Man- 
seU,  6  Bicb.  L.  437,  wbicb  was  decided  in  tbe  court  of  errors, 
and  wbicb  we  will  suppose  tbe  readers  of  tbe  remarks  now  to  be 
subjoined  bave  carefully  examined.  Tbe  distinctions  between 
tbat  case  and  tbis  are:  1.  Tbat  tbere  tbe  older  deed  was  regis- 
tered witbin  four  years  from  its  date;  bere  after  twenty  yeai's 
from  its  date;  2.  Tbat  tbere  tbe  registration  of  tbe  older  deed 
preceded  tbe  sberiff's  sale  under  wbicb  tbe  junior  deed  was  made, 
tbougb  it  followed  tbe  judgment  under  wbicb  that  sale  was  made; 
but  bere  tbe  registration  of  tbe  older  deed  was  subsequent  to  tbe 
sberiff's  sale,  at  wbicb  tbe  plaintiff  purcbased,  altbougb  it  pre*- 
ceded  the  execation  of  tbe  conveyance  to  ber. 

Tbe  first  distinction  we  dismiss  by  simply  suggesting,  in  ad- 
dition to  what  has  been  before  said  about  fraud  and  presump- 
tions, tbe  inquiry  whether  Daniel  Doyle  could,  under  tbe  cir- 
cumstances that  existed,  bave  resisted  tbe  deed  to  Coggesball 
as  obsolete,  fraudulent,  or  otherwise  void.  If  he  could  not, 
that  deed,  even  without  registration,  was  valid  against  him  and 
all  tbe  world,  except  such  creditors  and  purchasers  as  are  pro- 
tected by  the  registry  acts;  and  when  registered,  was  not  after- 
wards liable  to  be  defeated  for  previous  neglect  of  any  prescribed 
time  by  rights  subsequently  acquired  by  a  purchaser. 

Tbe  other  distinction  may  seem  at  first  to  be  more  important 
It  is  asked,  Shall  a  purchaser  at  a  sheriff's  sale  be  defrauded  by 
an  old  conveyance,  of  which  he  bad  no  means  of  notice  at  the 
time  of  bis  purchase?  And  it  is  said  if  the  contract  to  buy  had 
been  made  with  a  private  individual,  a  defect  of  title  subsequently 
discovered  might  have  been  urged  against  the  completion  of  the 
contract;  but  under  the  rule  of  caveat  emptor,  applicable  to 
sheriff's  sales,  the  purchaser  at  such  a  sale  is  obliged  to  pay  bis 
bid,  and  should  be  saved  from  the  unjust  defeat  of  his  expecta« 
tions  by  matter  supervening  his  contract. 
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It  might  be  answered  that  where  the  pnxchaeer  at  a  sheriff's 
tele  is  the  plaintiff  in  execution  to  whom  the  proceeds  of  sale 
are  payable,  and  the  defendant  in  execution  has  contributed  to  the 
perpetuation  of  an  actual  fraud,  by  concealment  of  papers  or  other 
means,  the  purchaser  would  not  be  bound  to  give  the  defendant  the 
benefit  of  the  fraud  by  completing  the  bargain,  which  was  made 
by hisbid:  SeeMn^y. Dent,  SBich.  L.  207;  HerhemoniY. Sharp, 
2  McCord,  264;  Ibwlea  r.  Turner,  8  HiU  (S.  0.),  182.    But  here 
actual  fraud  has  not  been  found,  and  the  bargain  of  the  pur- 
chaser having  been  completed,  she  claims  to  have  acquired  a 
paramount  title.    By  the  sale,  as  it  is  called,  she  acquired  no 
legal  title,  but  only  such  equitable  interest  as  exists  under 
eyery  contract  to  buy.    The  subsequent  conveyance  made  to  her 
by  the  sheriff  would,  if  she  had  gone  into  possession  before  it, 
have  shielded  her  from  responsibility  for  mesne  profits  by  rela* 
tion  Ixick  to  the  sale:  Kingman  v.  Olaver,  8  Bich.  L.  86  [45  Am. 
Dec.  756].    For  such  would  be  the  effect  of  any  contract  to  buy 
under  which  possession  was  held,  where  there  was  a  right  to  daim 
immediate  execution  of  the  contract,  and  execution  followed. 
But  up  to  the  very  time  when  a  conveyance  is  delivered  by  the 
sheriff  to  one  who  has  purchased  land  at  a  sheriff's  sale,  the  title, 
which  the  defendant  in  execution  had  at  the  sale,  remains  in 
such  defendant,  the  power  to  convey  which  the  law  vests  in  the 
sheriff  being  yet  unexecuted:  Bank  v.  8.  C.  Man,  Co.,  8  Strobh. 
192  [49  Am.  Dec.  640].    The  registry  acts  embrace  deeds  and 
conveyances,  not  parol  contracts  to  buy,  written  or  unwritten; 
and  a  sheriff's  conveyance  is  subject  to  the  provisions  of  those 
acts  in  like  manner  as  a  conveyance  from  a  private  individual: 
Massey  v.  Thampsion,  2  Nott  A  M.  105.    If  an  honest  conveyance, 
made  by  a  debtor  before  judgment  against  him,  should  be  regis- 
tered at  some  time  within  six  months  from  its  delivery,  in  vain 
would  a  subsequent  purchaser  oppose  to  it  his  rights  as  purchaser 
without  notice,  even  although  he  had  purchased  at  sheriff's  sale 
under  a  judgment  obtained  after  its  delivery,  and  the  convey- 
ance to  him,  as  well  as  the  sale,  had  preceded  its  registration. 
The  registration  in  such  case  would,  under  the  act  of  1785,  re- 
late back  to  the  day  of  delivery,  because  it  was  made  within  the 
prescribed  time.    The  registnttion  of  the  old  deed  now  in  quea- 
tion,  not  having  been  made  within  the  prescribed  time,  can  have 
no  relation  back;  but  taking  effect  only  at  the  time  it  was  made, 
it  then  became  notice,  and  gives  to  the  deed  priority  over  all 
conveyances  subsequently  made. 
If  Oxe  plaintiff  had  paid  her  bid,  by  giving  a  receipt  to  the 
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sheriff  or  otherwise,  and  had  taken  the  conveyance  from  him  on 
the  day  of  sale,  she  could  not  have  been  hart  by  the  fegistration 
within  six  months  thereafter,  of  any  conveyance  not  executed 
within  the  six  months  next  preceding,  provided  the  conveyance 
to  herself  had  been  duly  registered  within  six  months.  To  her 
own  tardiness,  rather  than  to  the  slowly  exerted  diligence  of 
somebody  claiming  under  the  conyeyance  to  Coggeshall,  is  to  be 
ascribed  the  priority  which  that  couTeyance  has  obtained.  The 
law  contemplates  the  sale  by  the  sheriff,  the  payment  of  the 
purchase  money,  and  the  conveyance  to  the  purchaser  as  one 
continuous  transaction;  interruption  and  deUy  cause  embar- 
rassment and  inegularity,  but  they  are  so  frequent  that  various 
special  provisions  have  been  made  to  meet  them.  This  case, 
however,  illustrates  forcibly  the  danger  to  a  purchaser  which 
attends  them.  The  same  result  might  possibly  have  happened 
if  the  delay  had  been  only  for  an  hour;  so  any  subsequent  con- 
veyance might  possibly  be  defeated  by  a  prior  one  registered 
within  six  months  from  its  execution  and  within  an  hour  inter- 
Tening  between  a  search  in  the  r^iister's  office  and  the  execu- 
tion of  the  subsequent  one— or,  in  any  case,  where  the  order  of 
precedence  is  fixed  in  conformity  with  the  order  of  registration, 
a  very  short  interval  of  time  might  be  decisive  of  conflicting 
rights;  but  in  every  case  the  risk  is  increased  in  proportion  as 
the  time  is  extended.  Here  the  plaintiff  delayed  only  six  weekis; 
but  if  that  comparatively  short  interval  between  the  sheriff's 
sale  and  his  conveyance  shall  be  disregarded,  and  the  plaintiff 
be  protected  against  occurrences  of  the  mean  time,  what  shall 
be  the  limit  of  the  like  indulgence  in  other  cases  ?  The  legisla- 
tore  has  allowed  sheriflEs  and  their  successors,  for  an  indefinite 
time,  to  complete  the  contracts  made  at  their  sales.  If  we  do  not 
invariably  look  to  the  conveyance,  and  that  only,  as  the  trans- 
fer of  title,  without  regard  to  the  time  of  the  contract,  we  will 
in  effect  enact  that  the  conveyance  is  only  formal,  and  that  all 
its  important  uses  may  be  served  before  it  is  made.  The  motion 
IB  dismissed. 

(yNsAJLL,  WixHKBS,  Whxtnbe,  Ghx>VBB,  and  MusBO,  J  J.  9  oon« 
onrred. 

Hotion  dismissed.  ^^_^ 

DbCLABATIONS  of  PKtBOK    IN    PO6BI8SIOV  OV    LAND  ARE    ADMI88IBLB  Te 

Show  Chabaotek  or  his  Possbssion:  See  the  notes  to  Marqf  v.  SUmt^  M 
Am.  Dea  741;  and  Nelson  v.  Ivtraon^  60  Id.  449.  Dedarationa  as  eYidenoe, 
genenlly:  See  iVinteji  ▼.  JfJicAett,  63  Id.  258^  and  other  oaata  ooQec^ 
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Uhbioobdkd  Doed,  Duly  Exioqtbd  avd  Dcijtbbbi>,  Passes  Titui: 
PkUtpa  V.  Oreoi,  13  Am.  Deo.  124;  bat  if  not  raoorded  within  the  time 
preeoribed  by  statute,  is  void  as  to  oreditore:  Harvey  v.  AUxaindtr^  10  Id. 
619.  If  a  purchaser  fails  to  record  his  deed  until  after  a  jnd^ient  has  been 
recovered  against  his  grantor,  but  does  so  before  sale  under  the  Judgment^ 
lus  deed  takes  preoedence  of  the  sheriff's  deed:  Daim  v.  OiPiM5|f,  56  Id.  106| 
and  note;  but  see  Bhepherd  v.  BvrkhaUer^  68  Id.  623. 


MoGoY  V.  Lemon. 

[11  BlOBABiMOv'i  Law,  166.] 
POWBB    OF    COUBT    TO    InORKASE    DaMAOKS,    SCTPKR    ViBUV    VuiJfSBIB,  01 

Casks  of  Mathxm,  dobs  kot  Exist  in  South  Oarolina,  however  snob 
power  may  have  existed  at  the  common  law. 
Damaobs  abb  to  bb  Assessbb  bt  Jury  undbk  Authobitt  of  Covbt,  and 
not  by  the  court  independently  of  the  jury,  in  all  cases  sounding  in 
damages.  In  all  instances  of  vindictive  damages,  or  where  there  is  no 
rule  of  law  regulating  the  assessment  of  damages,  the  judgment  of  the 
Jury,  and  not  the  opinion  of  the  court,  is  to  govern. 

Tbbspabb  for  assault  and  battery  and  mayhem.  The  foots 
are  stated  in  the  opinion. 

Spain  and  J,  S,  G.  Richardson,  for  the  appellant. 
Blanding,  contra. 

By  Court,  Whttneb,  J.  The  merits  of  this  case,  as  presented 
on  circuit,  are  in  no  way  involved  by  the  present  motion. 

The  battery  of  which  the  plaintiff  complained  had  occasioned 
the  loss  of  an  eye,  and  the  jury  returned  a  verdict  for  thirty 
dollars.  This  appeal  rests  on  the  refusal  of  the  judge  on  cir- 
cuit to  increase  the  damages,  after  verdict,  on  motion  of  plain- 
tiff's counsel,  super  visum  vulneris. 

This  court  has  been  urged  by  a  veiy  learned  and  ingenious 
argument  to  administer  a  remedy  never,  so  far  as  we  are  in- 
formed, adopted  by  the  courts  in  this  country.  Not  a  single 
case  has  been  found  in  any  book  of  American  reports  in  sup- 
port of  the  present  motion,  notwithstanding  the  great  research 
displayed  by  counsel.  Neither  has  there  been,  for  a  period  of 
more  than  a  century,  any  recognition  of  the  rule  by  any  ad- 
judged case  in  England  to  which  we  have  been  able  to  procure 
access.  It  is  true,  modem  text-writers,  in  brief  paragraphs, 
allude  to  this  peculiarity  as  appertaining  to  the  action  of  may- 
hem; and  Mr.  Christian,  in  a  note,  8  Bla.  Com.  121,  states  the 
point  fully,  that  "  a  remarkable  properly  peculiar  to  the  action 
for  a  mayhem  is  deemed  to  exist,  yiz.,  that  the  court  in  whioh 
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ibe  action  is  brought  hare  a  discretionary  power  to  increase  the 
-damages,  if  thej  think  the  jniy  at  the  trial  have  not  been  soffi* 
^ciently  liberal  to  the  plaintiff;  but  this  mnst  be  done  super 
viinim  vtUneria,  and  upon  proof  that  it  is  the  same  wound  con* 
ceming  which  eyidence  was  given  to  the  jury/'  The  same  prin- 
idple  is  stated  in  Bull.  N.  P.  21,  and  Steph.  N.  P.  225,  each 
denying  authority  from  the  same  sources. 

Whatever  reason  may  have  existed  heretofore  to  justify  this 
peculiarity,  in  cases  sounding  in  damages,  we  would  be  wholly 
at  fault  to  deduce  a  rule  at  all  consistent  with  modem  practice. 
In  the  last  case  at  Lent  assizes,  in  1742,  and  referred  to  by 
Christian,  Brown  v.  Seymour,  1  Wils.  5,  the  application  was 
refused,  though  the  judge  said  there  was  no  doubt  of  the  rule. 
In  the  case  of  Cook  v.  Beal,  1  Baym.  176, 1  think  in  1696,  the 
<;ourt  resolved:  1.  "  That  if  a  wound  be  apparent,  though  not  a 
mayhem,  an  eye  injured,  not  out,  but  wound  visible;  "2.  **  For 
loss  of  nose,  though  not  a  mayhem;"  or  3.  "If  a  grievous 
wound  " — the  court  may  increase  the  damages.  In  SmaUpiece  v. 
Bockenham,  referred  to  in  Buller,  it  seems  witnesses  and  jury- 
men were  examined,  who  all  said  that  no  evidence  was  given  that 
any  blow  had  been  inflicted  upon  the  eye,  or  that  the  party  had 
lost  an  eye  by  the  battery;  and  for  this  reason  the  court  would 
not  increase  the  damages,  "  for  new  evidence  ought  not  to  be 
given,  for  this  is  a  censure  on  the  first  verdict  and  a  correction 
of  it." 

The  question  before  the  court  is  one  purely  of  damages;  and 
by  what  standard  could  a  judge  remodel  the  verdict  ?  Under  the 
Mosaic  law  there  was  a  rule:  "Eye  for  eye,  tooth  for  tooth, 
hand  for  hand,  foot  for  foot; "  but  under  our  present  dispensa- 
tion no  such  law  of  retaliation  prevails.  The  legitimate  object 
of  the  proceedings  in  our  courts  of  justice  is  at  once  to  make 
reparation  to  the  injured  party,  and  to  deter  others  from  the 
like.  Wo  have  no  standard  value  of  an  eye;  and  hence, 
according  to  the  cases  in  awarding  damages,  there  must  be  con- 
sideration of  the  nature,  quality,  and  degree  of  the  wrong  done. 
For  centuries  the  wit  of  jurists  has  been  taxed  to  settle  the 
province  of  judges  and  juries;  and  though  not  yet  clearly 
<lefined  in  every  conceivable  case,  much  progress  has  been  made. 
Damages,  strictly  speaking,  are  a  compensation  given  by  the 
jury  for  an  injury  or  wrong  sustained  by  the  complaining  party 
before  action  brought:  1  Co.  Lit.  257.  The  quantum  of  dam- 
ages, being  in  most  oases  intimately  blended  with  questions  of 
laety  must  have  been  generally  left  with  the  jury:  Sedgwick  on 
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BamageBy  21;  but, 'says  the  same  author,  ttie  limits  of  tihei> 
power  were  not  at  first  as  clearly  defined  as  they  have  become  in 
later  days.  In  this  course  of  development,  we  find,  in  1 
BoUe's  Abr.,  p.  703,  it  said:  ''The  jury  are  chancellors,  and 
they  can  gire  such  damages  as  the  case  requires  in  equity.'^ 
Whilst  again  it  is  said:  "  The  old  books  are  full  of  cases  where» 
on  judgment  by  default,  and  even  on  demurrer,  the  court 
themseWes  fix  the  amount  of  damages,  and  the  remains  of  this 
is  seen  in  the  power  exercised  by  the  English  courts  in  cases  of 
mayhem." 

Other  facts  appear  in  our  judicial  histoiy  illustrating  the 
point  under  consideration,  as  we  trace  the  gradual  establish- 
ment of  our  practice  as  settled  at  this  day. 

In  the  earlier  cases  the  courts  refused  to  interfere  in  granting 
new  trials  on  account  of  excessiye  damages:  Ibumshend  t. 
Hughes,  2  Mod.  150;  Ash  v.  Ash,  Comb.  857;  or  for  smallness 
of  damages:  Eayvoard  v.  Newton,  2  Stra.  940;  though  in  each 
a  different  rule  obtained,  sparingly  exercised:  Ducher T.Wood, 
1 T.  R.  277;  PleydeU  v.  Earl  of  Dorchester,  7  Id.  529;  DoneUy  v. 
Baker,  Barnes,  154;  2  Tidd's  Pr.  916. 

The  constitutions  adopted  by  the  different  states  of  this  Union^ 
as  well  as  the  whole  current  of  legislation  and  adjudication, 
demonstrate  the  great  jealousy  of  the  American  people  on  the 
subject  of  juxy  trial.  So  universally  regarded  as  a  great  palla* 
dium  in  England  and  America,  we  may  well  be  cautious  of  any 
innovation,  though  the  same  sentiment  should  equally  guard 
the  improvement  which  time  and  experience  have  ingrafted  on 
our  judicial  proceedings.  Our  reverence  for  the  common  law 
must  have  its  just  limit,  and  we  may  well  hesitate  to  adopt  any^ 
principle  not  recognized  for  the  past  hundred  years.  The  trial 
by  juxy  has  taken  the  place  of  other  forms  once  in  favor,  and 
the  judgment  of  a  panel  of  twelve  men  has  been  incorporated 
as  an  indispensable  element  in  the  judicial  administration  of  the* 
country. 

Our  notions  may  well  be  pronounced  inveterate  as  to  thi» 
mode  of  securing  rights  and  redressing  wrongs. 

At  this  day  we  may  lay  it  down  as  settled  that  in  all  cases 
Bounding  in  damages,  these  damages  are  to  be  assessed  by  the 
jury  under  th/*>  authority  of  the  court,  and  not  by  the  court  in- 
dependently of  *he  juiy;  and  in  all  cases  of  vindictive  damages,^ 
the  amount  mur^  depend  on  the  sound  discretion  of  the  jury. 
Hence,  according  to  a  series  of  adjudged  cases,  where  there  is  no- 
rule  of  law  regulating  the  assessment  of  damages,  and  the 
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amount  does  not  depend  on  computation,  the  judgment  of  the 
juiy,  and  not  the  opinion  of  the  court,  is  to  govern.  The  prin* 
ciple  is  familiar,  and  scarcely  needs  a  reference:  Warster  t.  Canai 
Bridge,  16  Pick.  541;  Slotie  y.  Kelland,  1  Wash.  C.  C.  142;  Ear^ 
vey  Y.  Huggins,  2  Bail.  L.  252;  Park  t.  Hopkins,  Id.  408. 

This  rule  in  no  way  conflicts  with  the  practice  of  again  sub- 
mitting a  case  to  the  judgment  of  another  jury  in  extreme  cases, 
when  the  verdict  is  extravagant  or  trifling. 

The  question  therefore  recurs  in  such  a  case  as  the  present. 
What  legal  rule  exists  whereby  to  measure  the  damages  and 
dispense  with  the  judgment  and  sound  discretion  of  a  juxyt 
However  conclusive  the  argument  of  counsel  on  the  subject  of 
the  transfer  of  certain  powers  exercised  and  distributed  by  the 
courts  of  England  to  the  law  judge  in  South  Carolina,  and  how- 
ever a  court  organized  as  ours  and  charged  with  the  administra- 
tion of  the  common  law  might  have  been  impressed  a  century 
ago  by  the  doctrines  and  authorities  now  urged  and  relied  upon, 
yet,  looking  as  we  must  to  the  long  sleep  into  which  this  practice, 
as  best  not  very  clearly  defined,  has  fallen  in  the  mother  country, 
and  still  more  to  the  fact  that  it  has  never  been  transplanted  in 
our  soil,  and  is  now  wholly  incongruous  with  our  usages  and 
institutions,  this  court  has  not  seen  its  way  to  the  conclusion 
urged.  Other  and  better  rules  of  practice,  efficient  and  satLsfac- 
tory,  have  been  adopted,  in  committing  that  class  of  cases 
sounding  in  damages  to  the  jury  under  the  supervision  of  the 
court,  and  relying  on  the  proper  corrective  against  mistake,  igno- 
rance, prejudice,  and  caprice,  by  granting  new  trials  when  the 
damages  are  excessive  or  nominal.  I  may  add  that  it  would  he 
hazardous,  inconvenient,  and  to  some  extent  subversive  of  our 
judical  machinery,  to  attempt  this  retrograde,  and  perhaps 
would  justly  subject  this  court  to  a  charge  of  judicial  usurpation* 

The  motion  to  increase  the  damages  is  refused. 

O'NbaUi,  Wabdiaw,  Wuhkbs,  Glovbb,  and  Mdmbo,  JJ.,  con- 
ourred. 

Motion  refused.  

Amouxt  or  DAMAon  is  DuGBsnoKAKT  WITH  JuBT  where  there  is  no  oer*. 
tein  oriterion  to  r^gnlate  the  verdict:  Biakop  v.  Mayer  etc  qf  Macon,  50  Anu 
DeciOa 

Allowahoi  ov  Exkicplabt  Damages:  See  Austin  ▼.  WUson,  60  Amu. 
Deo.  76G,  and  note,  where  the  question  is  discussed  at  length;  sIbo  Rov)t  ▼• 
Mom$,  117  Id.  600,  and  note  considering  the  sahject  of  the  peennisry  droaiOF^ 
of  tbo  psities  as  affMsting  the  msasare  of  damages. 
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[4  SlIBXD^  864.] 
PUBLIO  MiLLBBS  ABX  HXLD    TO  VeBT  GRKAT  DsOBKI  OV  CaBM  AHD  0IU* 

aiNOB  in  Bafely  preserving  materialB  delivered  to  them  to  be  ground; 
bat  their  liability  i«  not  as  extensive  as  is  an  innkeeper's  or  oommnn 
carrier's.  If  in  the  exercise  of  such  care  as  from  the  natare  of  the  case 
is  thought  necessary  for  its  preservation  the  grist  is  lost,  without  the 
imprudence,  negligence,  or  fault  of  the  miller,  he  will  not  be  liable.  This 
class  of  bailment  is  known  as  loecUio  operiafaciendi, 
Hilleb's  Liabilitt  fob  G&ain  Dkliterbd  to  Him  to  bb  Oboitkd  Gok- 
TiNUBS  until  it  is  so  ground  and  returned  to  its  owner.  If  the  owner's 
servant  is  present  while  the  grain  is  being  ground,  assisting  In  the  work, 
and  places  a  sack  of  the  grist  in  a  place  from  which  it  is  stolen,  the  miUer 
is  not  relieved  from  his  liability,  as  the  servant  while  so  acting  was  not  tiie 
agent  of  his  master,  but  of  the  miller. 

Appxal  from  Obion  county.    The  opinion  states  the  &ot8. 

Cochran  and  Enloe,  for  the  plaintiff  in  error. 
Davis,  for  the  defendant  in  error. 

By  Court,  Habbis,  J.  The  defendant  in  error  brought  this 
8uit  before  a  justice  of  the  peace  to  recoTer  the  Talue  of  a  sack 
of  flour,  which  was  lost  at  the  mill  of  the  plaintiff  in  error.  The 
justice  gaye  judgment  for  the  plaintiff;  the  defendant  appealed 
to  the  circuit  court,  where  the  plaintiff  again  recovered.  A  new 
trial  was  refused,  and  the  defendant  prosecutes  a  writ  of  error 
to  this  court. 

The  bill  of  exceptions  shows  that  the  plaintiff  introduced  as  a 
witness  E.  Eirk,  who  testified  that  "  he  was  at  defendant's  mill 
when  the  plaintiff's  negro  boy  came  to  the  mill  with  a  load  of 
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grain;  the  negro  brought  the  bags  of  grain  into  the  mill;  that  a 
bag  of  the  plaintiff's  wheat »  containing  about  two  and  one  half 
bushels,  was  ground  and  the  flour  put  up,  and  the  negro  set  the 
bag  aside  with  the  bags  of  witness,  apart  from  the  other  bags  in 
the  mill.  When  the  boy  got  ready  to  leave,  said  bag  of  flour 
was  gone,  and  when  witness  left,  it  had  not  been  found;  that  he 
saw  no  want  of  care  and  attention  in  relation  to  said  bag  of  flour 
on  the  part  of  the  miller."  The  value  of  the  wheat  and  bag 
was  proved,  and  that  defendant  was  a  public  miller,  who  ground 
lor  toll. 

The  court  charged  the  jury  ''  that  if  the  plaintiff's  wheat  was 
<*arried  to  the  defendant's  mill  to  be  ground,  the  defendant  was 
bound  to  return  it,  and  woidd  be  liable  to  pay  for  it  if  it  was  lost 
by  theft,  unless  such  theft  was  committed  by  overpowering  force; 
that  a  miller  is  bound  to  use  extraordinary  diligence  in  preserv- 
ing the  grain  sent  to  his  mill  from  loss."  It  is  insisted  for  the 
plaintiff  in  error  that  this  charge  is  erroneous;  that  a  public 
miller  is  only  bound  to  use  ordinary  diligence. 

The  general  rule  is,  that  where  the  bailment  was  for  the  mu- 
tual benefit  of  both  parties,  then  the  bailee  is  only  bound  to 
ordinary  diligence — "such  as  a  person  of  ordinary  care  and 
prudence  takes  of  his  own  concerns."  But  it  by  no  means  fol- 
lows that  in  every  case  where  the  bailment  is  for  the  mutual 
benefit  of  both  parties  the  bailee  is  only  bound  to  ordinary  care. 
There  are  several  exceptions  to  this  rule.  In  the  case  of  inn- 
keepers and  common  carriers,  it  is  manifest  that  the  bailment  is 
for  the  mutual  benefit  of  both  parties;  but  a  very  different  prin- 
ciple prevails  as  to  their  liabilities.  "Public  policy  imposes 
upon  an  innkeeper  a  very  severe  liability."  "The  prevailing 
authorities  make  him  an  insurer  of  the  property  committed  to 
his  care  against  everything  but  the  act  of  God,  or  the  public 
enemy,  or  the  neglect  or  fraud  of  the  owner  of  the  property:" 
See  1  Parsons  on  Cont.  624;  2  Kent's  Com.  459;  Mason  v. 
Thompson,  9  Pick.  280  [20  Am.  Dec.  471];  Richmond  v.  Smith, 
6  Barn.  &  Cress.  9;  Piper  v.  Manny^  21  Wend.  282;  OrinneU  v. 
Cook,  3  Hill  (N.  T.),  485  [88  Am.  Dec.  663];  Manning  v.  Welh, 
9  Humph.  746.  This  rule  is  equally  stringent  as  to  common 
carriers:  See  1  Parsons  on  Cont.  634;  2  Kent's  Com.  464. 

This  policy  is  founded  on  the  principle  of  public  utility,  to 
which  all  private  considerations  must  yield.  Travelers  are 
bound  to  rely  almost  implicitly  on  the  good  faith  of  innkeepers. 
Most  of  the  commerce  of  the  country,  from  necessity,  is  carried 
to  market  by  common  caxriers.    And  it  would  be  almost  impos* 
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able,  in  any  given  case,  for  the  ovner  of  property  oonunitted  to 
their  care  to  make  out  proof  of  fraud  or  negligence  in  the  land- 
lord or  common  carrier.  The  law,  therefore,  from  motivee  of 
public  policy,  presumes  against  them,  unless  they  can  show  that 
the  injury  resulted  from  the  act  of  God,  or  the  public  enemy. 

Were  it  not  for  this  rule,  innkeepers  and  common  carriers 
might  contriTe,  by  means  not  to  be  detected,  to  commit  breaches 
of  trust,  or  be  robbed  of  the  goods  committed  to  their  care,  in 
order  to  share  the  spoil:  See  2  Kent's  Com.  460.  This  stringent 
rule  was  applied  by  his  Jionor  the  circuit  judge  to  the  case  be- 
fore us.  And  it  is  difficult  to  perceire,  upon  reason  and  sound 
policy,  why  it  is  not  correct.  Almost  the  entire  breadstufis  con* 
sumed  in  this  county  are  manufactured  by  public  millers,  and 
the  owners  of  grain  are  as  much  bound  to  rely  implicity  on  their 
good  faith  as  are  the  owners  of  goods  committed  to  the  care  of 
innkeepers  and  common  carriers.  The  small  amount  inyolvocl 
in  this  case  makes  it  a  matter  of  but  little  consequence,  but  ^Ua 
principle  involved  is  one  of  practical  importance. 

Not  only  are  our  breadstuff's  manufactured  by  public  millers, 
but  many  of  our  smaller  planters  have  their  entire  cotton  crops 
prepared  for  market  at  public  gins,  which  must,  as  we  think,  be 
governed  by  the  same  principles.  The  difficulty  is  in  determin* 
ing  to  what  class  of  bailments  the  case  belongs,  and  the  degree 
of  care  required  of  public  millers.  We  think,  however,  that 
the  authorities  place  the  case  within  a  class  where  the  rule  is  a 
little  less  stringent  than  that  adopted  by  his  honor. 

Under  the  head  of  locaiio  operia  fadendij  is  embraced  tliat 
class  of  bailments  **  where  mechanics  are  employed  to  make  up 
materials  furnished,  or  to  alter  or  repair  a  specific  thing."  It  is 
true,  it  is  said  that  **  the  contract  is  one  of  mutual  benefit,  aud 
only  ordinary  care  is  required."  But  it  is  also  said  that  **  this 
care  may  vary  much  in  different  cases,"  according  to  the  *'  na- 
ture of  the  thing  and  the  circumstances:"  1  Parsons  on  Gout. 
603,  610.  "  The  obligations  of  workmen  are,  to  do  the  work  in 
a  proper  manner,  to  employ  the  materials  furnished  in  the  right 
way,  and  not  only  to  guard  against  all  ordinary  haseards,  but  ta 
use  their  best  endeavors  to  protect  the  thing  delivered  to  them 
against  all  peril  or  injury."  But ''  if  it  perishes  in  their  hands, 
without  their  fault,  then  the  owner  loses  the  property:"  Id.  611. 
"  If  the  loss  occur  through  theft  or  robbery,  or  the  injury  re- 
sult from  violence,  the  bailee  is  only  answerable  when  kis 
imprudence  or  negligence  caused  or  facilitated  the  injariom 
act:"  Id.  606. 
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While  we  admit  that  reason  and  pnblie  policj  mnild  well 
warrant  the  holding  of  pnblio  millers  to  the  same  stringent 
liability  that  innkeepers  and  common  carriers  are  held  to»  yet 
we  think  that  the  authorities  place  them  in  the  class  with  "  me- 
chanics who  are  employed  to  make  np  materials  famished;'' 
but  we  also  think  that  from  the  "  nature"  of  the  bailment  and 
the  *'  drcomstances/'  they  should  be  held  to  the  greatest  degree 
<d  care  and  diligence. 

Bat  if,  in  the  exercise  of  such  care  as  is,  from  the  nature  of  the 
case,  thought  necessary  to  prevent  the  grain  or  the  flour  from 
loss  by  destruction,  thef  t,  or  being  canied  off  through  mistake, 
it  should  be  lost  by  ineyitable  casualty,  *'  without  the  imprudence, 
negligence,  or  fault "  of  the  miller,  then  we  think  he  should  not 
be  liable. 

It  resulta,  therefore,  that  in  that  part  of  his  honoris  charge 
where  he  instructed  the  jury  that  if  the  plaintiff's  grain  **  was 
lost  by  theft,"  the  defendant  would  be  liable  to  pay  for  it, ''  unless 
such  theft  was  committed  by  oyerpowering  force/'  he  erred. 
The  defendant  is  bound  to  use  his  best  endeaTors  for  ita  preser- 
iration;  but  he  would  not  be  liable,  eren  in  case  of  theft,  unless 
he  was  guilly  of  some  imprudence,  negligence,  or  fault.  And 
this  should  haye  been  submitted  to  the  jury.  For  this  error  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  another 
trial.  It  iB  also  assumed  in  argument  that  the  defendant  is  not 
liable  because  the  slare  of  the  plaintiff  "  set  the  bag  of  floor 
aside,  apart  from  the  other  grain  in  the  mill; "  that  he  was  the 
agent  of  the  plaintiff,  who  thereby  became  possessed  of  his 
flour,  and  after  that  the  defendant  was  not  responsible  for  it. 

To  the  correctness  of  this  argument  we  cannot  assent.  It  is 
the  duty  of  a  public  miller  to  reoeiTe  the  grain  brought  to  his 
mill,  to  deposit  it  in  some  place  of  safely,  to  grind  it  according 
to  its  turn,  and  to  sack  the  meal  or  flour  so  as  to  have  it  in 
proper  condition  to  cany  away,  and  then  to  eee  that  it  is  deliv- 
ered in  each  case  to  the  owner  or  his  agent  when  he  desires  to 
remove  it  from  the  mill. 

It  is  not  the  duly  of  the  owner  to  aid  in  any  part  of  this  buBi*» 
ness;  and  if  his  slave,  by  whom  he  sent  the  grain  to  the  mill, 
does  so  aid,  he  acts  as  the  agent  of  the  miller,  and  not  the  owner. 

If  the  miller  deliver  the  flour  to  the  slave  of  the  owner  when 
he  is  ready  to  leave,  and  he  carries  it  out  of  the  mill,  then  he 
has  lost  his  custody  of  and  control  over  it,  and  he  is  discharged 
from  liability,  though  the  slave  should  afterwards  be  guilty  of  a 
breach  of  confidence,  and  convert  it  to  his  own  use. 
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Bat  the  mere  remoying  of  the  floar  by  the  slave  from  on» 
part  of  the  mill  to  another,  for  the  purpose  of  putting  it  out  of 
the  vrskj  of  other  grain,  could  have  no  such  effect. 


Whbu  Bailbs  has  Right  to  Bsoeitb  Ooicfxhbation  vob  his  SsRvioxSt. 
he  18  liable  for  a  foUnre  to  exercise  ordinary  care:  Smith  ▼.  Naahma  A  L.  R» 
B,,  59  Am.  Deo.  307.  A  disonseioii  of  this  queation  ia  eatered  into  in  nota 
to  LticheUs  V.  Townaend,  49  Id.  73& 


PbTCOHABD  v.   Vi^ALIiAOS. 

[4  SniD,  406.] 

BssuiADfO  Trust  Abibes  in  Favob  ow  Wifs  whoee  hnaband  indncea  her 
to  allow  him  to  eell  separate  land  of  hera  and  to  nae  the  money  thns  de- 
rived  to  purchase  other  land  with,  where  he  takea  the  title  in  his  own 
name.  A  oonrt  of  equity  will  enforce  the  tmat  after  hia  death  agpunst 
hia  heirs.  Such  a  trust  is  not  within  any  of  the  provisions  of  the  statute 
of  frauds,  and  may  be  established  by  paroL 

Appsal  by  complainants  from  a  dismissal  of  their  bill.  Tho 
opinion  states  the  facts. 

M.  and  H.  Brown,  for  the  complainants. 

Bullock  and  Scurlock,  and  L.  if.  Jones,  for  the  defendants. 

By  Oourt,  Oabuthebs,  J.  This  bill  is  filed  to  set  up  a  result* 
ing  trust  in  a  tract  of  one  thousand  seven  hundred  acres  of  land 
in  Decatur  county,  upon  this  state  of  facts:  The  complainant, 
Polly  Pritchard,  was  the  daughter  of  Samuel  Smith,  of  Mont- 
gomery county,  and,  as  one  of  his  heirs  and  distributees,  became 
entitled  to  a  tract  of  land  of  some  three  hundred  acres  in  that 
county,  several  slaves,  and  some  money.  She  first  married  Francis 
Warden,  who  died,  leaving  several  children,  the  other  complain- 
ants in  this  bill.  In  the  year  1844  or  1845  she  intermarried  with 
James  Wallace,  who  died  in  August,  1862;  and  in  1863  she  mar- 
ried her  present  husband,  William  Pritchard.  In  1850  Wallaoe 
purchased  the  tract  of  land  in  question  from  Igleheart,  at  four 
thousand  dollars,  two  down  and  the  other  in  three  equal  annual 
payments.  The  title  to  the  land  was  taken  in  his  own  name,  and 
he  settled  on  it  soon  after  the  purchase,  and  there  died,  leaving 
his  family  in  possession.  Becently  a  proceeding  was  instituted 
for  a  partition  of  the  land  among  defendants  as  the  collateral 
heirs,  after  assigning  dower  to  the  widow.  Wallace  settled  the 
children  of  his  wife,  without  title,  upon  various  parts  of  the 
tract.    He  left  no  children  at  his  death,  and  his  widow  became 
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entitled  to  his  whole  personal  estate  and  dower  in  the  land.  It 
appears  that  his  slaves  and  other  property  personal  amounted 
to  some  twelve  or  fifteen  thousand  dollars  in  value.  Some  part 
of  the  consideration  of  the  land  yet  remains  to  be  paid. 

But  these  facts  do  not  affect  the  questions  raised  by  this  bill. 
It  is  filed  to  enjoin  the  partition  proceedings,  and  to  have  de- 
dazed  her  title  to  the  whole  tract  of  land,  upon  the  ground  that 
the  money  with  which  the  cash  payment  was  made  was  derived 
from  the  sale  of  her  tract  of  land  in  Montgomery  for  one  thousand 
one  hundred  dollars,  and  the  remaining  nine  hundred  dollars 
from  her  father's  estate;  and  that  she  has  paid,  or  is  bound  to  pay, 
the  other  two  thousand  dollars  out  of  her  own  property — that  is, 
the  property  to  which  she  is  entitled  by  law, as  the  widow  of  said 
Wallace.  The  bill  charges  that  there  was  an  express  agreement 
and  positive  assurance  on  the  part  of  her  husband  that  the  pro- 
ceeds of  her  three  hundred  acres  of  land  should  be  invested  in 
lands  for  her  and  her  children,  and  that  this  was  the  condition 
on  which  she  agreed  to  sell  it  It  is  also  charged  that  the  same 
agreement  extended  to  all  moneys  derived  from  her  father's 
estate  in  her  right,  and  that  the  nine  hundred  dollars  came  from 
that  source.  As  to  the  amount  of  this  last  item,  the  proof  is 
very  unsatisfactory  and  conflicting.  The  executor  of  Smith 
■ays  he  paid  him  only  two  hundred  dollars  on  that  account; 
but  declarations  of  Wallace  are  proved  going  to  show  that 
one  thousand  nine  hundred  dollars,  if  not  the  whole  of  the  first 
or  cash  payment,  was  made  out  of  the  proceeds  of  her  land  and 
other  moneys  received  from  her  father's  estate.  But  in  the 
view  we  take  of  the  case,  it  is  not  at  all  material  how  that  was 
as  to  the  amount.  Whatever  he  may  have  received  on  that  ac- 
count became  his  own  by  virtue  of  his  marital  rights,  and  no 
trust  could  be  raised  against  him,  no  matter  what  disposition  he 
may  have  made  of  it.  How  that  would  be  in  a  case  where  the 
wife  had  taken  steps  to  secure  her  equity  to  a  settlement  out  of 
it,  or  was  prevented  from  doing  so  by  a  promise  and  agreement 
on  the  part  of  the  husband  to  invest  it  for  her  benefit,  need  not 
now  be  determined,  as  no  such  case  is  presented  in  this  record. 
As  to  that  part  of  the  case,  then,  we  consider  there  is  no  ques- 
tion. There  was  no  act  on  her  part  to  be  performed  to  enable 
him  to  recover  that  part  of  her  estate;  he  had  a  right  to  receive 
it  simply  as  husband,  and  to  deal  with  it  as  his  own,  without 
her  sanction  or  co-operation,  subject  alone  to  an  active  move- 
ment on  her  part  in  a  court  of  chancery  to  declare  the  ''  wife's 
equity  "  in  her  favor.    This  not  having  been  done,  and  no  charge 
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that  it  was  pxerented  by  any  promise  of  his,  or  anytliixig  done  on 
his  part,  she  cannot  now  oomplain,  or  ask  any  benefit  on  account 
of  it. 

But  a  veiy  different  case  is  made  ont  in  relation  to  the  pro- 
oeeds  of  her  bind.  The  proof  is  entirely  satisfactoiy  that  she 
was  induced  to  concur  in  the  sale  and  conyeyance  of  her  land 
in  Montgomeiy  county  upon  a  distinct  agreement  on  his  part 
that  the  amount  receiyed  for  it  should  beinyested  in  other  lands 
in  West  Tennessee  for  her  benefit.  The  argument  used  by  him 
to  her  was  that  much  more,  and  as  good  if  not  better,  land 
could  be  bought  with  the  money,  and  in  the  end  be  greatly  to 
the  adyantage  of  herself  and  children.  There  was  not,  per- 
haps, any  clear  and  distinct  proof  by  any  one  present  at  the 
time  such  an  agreement  was  made  between  them,  but  the  dec- 
larations and  acts  of  both  establish  the  fact  with  equal  oondu- 
eiyeness.  He  seemed  to  haye  no  concealment  on  the  subject, 
but  during  the  whole  period,  from  the  date  of  the  transaction 
down  to  his  death,  always  declared  the  facts  to  any  one  who 
talked  with  him  in  relation  to  the  land  sold  and  purchased.  He 
took  her  oyer  to  see  the  land  before  he  purchased  it;  and  ob- 
tained her  consent  and  approbation  to  the  purchase  before  it 
was  made.  Her  children  were  settled  on  parts  of  the  land  with- 
out contract  or  consideration,  and  arrangements  made  for  theix 
permanent  use  of  it,  as  the  facts  indicated,  with  declarations  as 
to  his  purposes  and  intentions  to  that  effect.  And  there  is  good 
reason  to  belieye  that  if  he  had  liyed  he  would  haye  carried  out 
his  intentions  in  legal  form;  or  that  if  he  had  made  a  wiU,  he 
would  not  haye  been  tmmindf ul  of  his  engagements  with  his 
wife  in  the  matter.  But  all  that  is  speculation  now,  and  the 
parties  must  stand  upon  their  legal  rights  as  they  arise  out  of 
the  facts  established. 

There  can  be  no  doubt,  from  the  eyidence,  that  before  the  com- 
plainant did  consent  to  the  sale  of  her  land,  her  husband  agreed 
and  distinctly  promised  her  to  inyest  the  proceeds  for  her  benefit 
and  that  of  her  children  after  her  in  this  tract  of  land,  and  that  the 
proceeds  were  so  inyested.  The  probability  is  strong,  from  the 
facts,  that  this  was  the  only  condition  on  which  she  would  or  did 
agree  to  the  sale,  and  that  this  assurance  induced  her  to  sign  the 
conyeyance  of  her  land.  What,  then,  is  there  in  the  way  of  the 
enforcement  of  this  trust?  The  statute  of  frauds  is  not,  because 
such  a  trust  is  good  without  writing,  when  clearly  established 
by  proof.  It  is  in  the  nature  a  resulting  trust,  which  may  always 
be  set  up  by  parol.  It  is  based  upon  a  sufficient  consideration. 
It  is  not  "  a  contract  for  the  sale  of  lands,"  which  is  required 


April,  18570         Pbitchabd  v.  Wallagx.  267 

by  the  statate  of  fmods  to  be  in  writing,  bat  it  is  the  asBamp* 
lion  of  a  trost  for  the  benefit  of  another,  of  a  character  which 
need  not  be  in  writing  to  make  it  obligatory  upon  the  trustee^ 
and  will  be  enforced  on  account  of  the  consideration.  If  it  were 
▼olontary,  the  law  would  not  enforce  it. 

Our  own  cases  fully  establish  this  doctrine:  Chester  y.  Chreer, 
5  Humph.  34;  Powell  v.  Powell,  9  Id.  477;  Exparie  Tarborough^ 
1  Swan,  202.  In  this  last  case  the  court  say:  "  There  can  be  no 
question  in  the  case  before  us  as  to  the  wife's  right,  had  there 
been  any  agreement  or  understanding  between  her  and  her  hus- 
band that  compensation  should  be  made,  or  that  he  should  be 
regarded  as  her  debtor  for  the  proceeds  of  her  proportion  of  the 
land  sold  and  conveyed  by  them."  Without  such  an  agreement, 
the  receipt  of  the  price  of  her  land  would  not  make  him  her 
debtor,  or  fasten  any  trust  upon  him.  This  is  the  clear  distinc- 
tion in  all  the  cases,  and  it  would  be  useless  to  accumulate  au- 
thorities upon  the  subject  at  this  day,  when  it  is  so  well  settled 
that  the  wife  may  deal  with  her  husband  in  relation  to  her 
separate  property,  and  hold  him  to  the  performance  of  his  agree- 
snonts  with  her  upon  that  consideration.  The  one  thousand  one 
hundred  dollars,  then,  received  for  her  land,  never  became  the 
money  of  the  husband,  but  was  the  property  of  the  wife  as  much 
as  the  land  from  which  it  was  derived;  and  if  he  appropriated 
it  by  agreement  to  the  purchase  of  land  or  other  property,  and 
look  the  titie  to  himself,  she  could  either  make  him  her  debtor 
for  the  amount,  or  assert  a  resulting  trust  in  the  property  in 
which  it  was  invested.  In  what  does  it  differ  from  the  ordinary 
•cose  of  a  resulting  trust,  where  the  titie  to  property  is  made  to 
one  person  and  the  consideration  paid  at  the  time  by  another? 
The  money  was  hers  by  virtue  of  his  agreement,  and  the  titie 
was  made  to  him.  She  is  in  equity  the  owner,  and  he  held  the 
legal  titie  in  trust  for  her.    His  heirs  occupy  the  same  position. 

The  result  is,  that  the  decree  of  the  chancellor  dismissing  the 
bill  must  be  reversed,  and  the  right  of  complainant  PoUy  de- 
clared to  that  proportion  of  the  land  which  the  one  thousand 
one  hundred  dollars  bears  to  four  thousand  dollars,  the  whole 
oonsideiation.  The  titie  wiU  be  vested  in  her  for  life,  and 
remainder  to  her  children.  This  must  be  laid  off  to  her  as  well 
as  dower  in  the  remainder  of  the  tract.  The  remainder  in  the 
dower,  as  well  as  the  balance  of  the  whole  tract,  of  course  vesta 
in  the  defendants  as  heirs  at  law  of  James  Wallace. 

The  cause  will  be  lamanded  for  the  eieoation  of  the  decree  to 
1)6  now  made. 

▲m.  Daa  Vob  UCK— IT 
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RiBUiAiHO  TBU0T8  ariung  where  one  penon  pays  the  pnrofaMO  prioe  tnd 
the  title  » taken  in  the  name  of  another:  See  Smith  y.  Strahan^  87  Am.  Deo. 
622;  Irwin  v.  IvetB,  63  Id.  420,  and  cases  in  notes  thereto. 

RiBULTiKO  Trustb  MAT  BM  Ebtabushkd  bt  Parol:  Sea  Mune  oaaes,  an4 
notes.  The  prinoii>al  oase  is  cited  to  this  point  in  CUek  v.  CVtdfc,  1  Heisk. 
612,  where  the  court  say:  "Complainant  became  the  owner  of  the  land  by 
way  of  resulting  trust;  and  although  the  deed  on  its  face  was  absolnte.  the 
fact  that  John  Click  held  the  title  merely  as  trustee  is  susceptible  of  proof 
by  parol**  In  Pillow  v.  Thomcu^  1  Bazt.  120,  ihe  court  say  that  while  the 
rules  of  law  require  the  most  satisfactory  and  convincing  evidence  to  estal^ 
lish  a  resulting  trust,  it  is  now  well  settled  that  such  a  trust  may  be  evtab- 
lished  upon  the  admissions  of  the  trustee  sought  to  be  charged  as  such.  The 
principal  case  is  cited  in  Jackwn  v.  RuUedge^  3  Lea,  629,  whete  the  court  say: 
"A  married  woman  may,  with  separate  means,  or  by  the  proceeds  of  property 
in  which  she  has  an  interest,  purchase  property,  personal  or  real,  from  her 
husband  or  a  third  person,  and  have  it  settled  to  her  separate  use," 
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[4  SVUD,  468.] 

OwNXB  OF  Doo  HAS  SuoH  PBOPBRTT  IN  HiM  as  wiU  entitle  him  to  maiBtila 

an  action  against  any  one  for  killing  or  injuring  him. 

Tbespass  for  killing  a  dog.     The  opinion  states  the  foots. 

Bailey  and  Posten,  for  the  plaintiff  in  error. 

VcUeniine^  TreadweU^  and  Sullitxm,  for  the  defendant  in  error. 

By  Court,  MoEikket,  J.  This  was  an  action  of  trespass,  com* 
menced  before  a  justice  of  Shelby,  for  shooting  a  dog.  On  an 
appeal  to  the  circuit  court,  the  plaintiff  recovered  judgment  for 
twenty-fiye  dollars;  to  reverse  which  the  case  is  brought  here. 

Upon  the  question  whether  the  owner  of  a  dog  has  such  a 
property  as  will  entitle  him  to  maintain  an  action  for  killing  or 
injuring  the  dog,  there  can  be  no  doubt.  The  ancient  author- 
ities are  clear  upon  this  point.  In  Cro.  Eli2. 125,  it  is  laid  down 
that  the  law  takes  notice  of  a  greyhound,  mastiff,  dog,  spaniel^ 
and  tumbler,  and  trover  will  lie  for  them.  See  also  Oro.  Jac. 
44.  A  man  hath  a  property  in  a  mastiff;  and  where  a  mastiff 
falls  on  another  dog,  the  owner  of  the  latter  dog  cannot  justify 
the  killing  the  mastiff,  unless  there  was  no  other  way  to  save 
his  dog,  as  that  he  could  not  take  off  the  mastiff,  etc. :  1  Saund^ 
84;  3  Salk.  139.  The  owner  of  a  dog  is  bound  to  muzzle  him 
if  he  be  mischievous,  but  not  otherwise;  and  if  a  man  doth  keep 
a  dog  that  useth  to  bite  cattle,  etc.,  if,  after  notice  given  to  hlni 
of  it,  or  his  knowing  the  dog  is  mischievous,  the  creature  shull 
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do  any  hm-t,  the  master  shall  answer  for  it:  Cro.  Car.  254,  487; 
Stia.  1264.  By  statute  10  Geo.  m.,  c.  18,  to  steal  a  dog  was 
made  subject  to  penal  punishment  by  fine  or  imprisonment,  at 
the  direction  of  the  justices;  and  for  the  second  offense,  in  addi- 
tion, the  dog-stealer  was  to  be  whipped. 

The  foregoing  extracts  from  the  ancient  books — ^without  no- 
ticing the  more  modem  authorities — are  sufficiently  explicit,  and 
show  that  the  law  upon  the  point  of  the  master's  property  in  a  dog 
is  well  settled. 

Judgment  affirmed.  

Propbbtt  IV  IiiraBioB  ANDtAifl. — ^In  regird  to  the  ownenhip  of  anlmils, 
there  it  aa  important  distinction  between  tnoh  m  are  domiUBf  or  domettio  aai* 
mala»  and  rach  aa  are  /arm  notens,  or  are  of  a  wild  diapoaition.  The  former 
elaaa  indodee  horaee,  cattle,  aheep,  oar  barn-yard  poultry,  and  the  Uke,  and 
over  them,  of  ooarae,  a  man  may  have  aa  absolute  a  dominion  and  property 
as  over  any  other  nseful  and  valuable  chatteL  With  regptfd  to  animals  /arm 
mUmrm,  the  case  is  different.  In  such  animals  a  man  can  have  only  a  special, 
limited,  or  qualified  property,  which  continues  only  so  long  as  they  are  under 
his  dominion  and  control;  such  as  where  he  has  housed  or  confined  them  so 
that  they  cannot  escape,  or  where  he  has  educated  or  tamed  them.  If  they 
escape  from  him  or  regain  their  natural  liberty,  his  property  in  them  instantly 
ceases,  unless  they  have  animum  revertendi^  which  is  to  be  known  by  their 
usual  habit  of  returning  whence  they  have  escaped:  2  Kent's  Com.  348;  2 
BUi.  Ck>m.  390;  Co.  Lib.  8  a;  Case  qf  Swana^  7  Bep.  17  b;  Broom's  Legal 
Maxims,  395;  Brooke's  Abr.,  Propertie,  37;  7  Co.  17  b;  1  Ch.  Pr.  87;  18  Vhi. 
Abr.  207.  This  is  well-established  law,  and  will  be  found  recognised  or 
announced  in  all  the  cases  hereinbelow  cited.  Law-writers  and  judicial  tribu- 
nals have  at  varioos  times  made  ownership  of  and  property  in  inferior  ani- 
mals  and  animals  /arm  naturm  a  subject  of  discussion,  and  we  will  below 
present  some  of  their  conclusions* 

Pbopxbtt  IK  Doos. — ^Dogs  have  at  all  times  been  held  to  be  the  subject  of 
property  or  ownership,  but  of  a  very  limited  and  qualified  kind.  Blackstone 
says  that  they,  being  of  no  intrinsic  value,  but  being  kept  only  through  the 
whim  or  caprice  of  their  owner,  caimot  bo  the  subject  of  larceny;  that  their 
taking  amounts  ouly  to  a  trespass,  which,  however,  can  be  redressed  by  a  civil 
action:  2  Bla.  Com.  303.  Again  he  says,  regarding  these  animals,  while  die* 
cossing  property  which  may  be  the  subject  of  larceny:  **Aa  to  those  animals 
which  do  not  serve  for  food,  and  which  therefore  the  law  holds  to  have  no  in- 
trinsic value,  as  dog^  of  all  sorts  and  other  creatures  kept  for  whim  and  pleas- 
ure, though  a  man  may  have  a  base  property  therein,  and  maintain  a  civil 
action  for  the  loss  of  them,  yet  they  are  not  of  such  estimation  as  that  the 
crime  of  stealing  them  amounts  to  larceny:"  4  Bla.  Com.  235.  The  law  as 
thus  laid  down  by  Blackstone,  that  a  civil  action  may  be  maintained  in  a 
proper  case  for  the  loss  or  destruction  of  a  dog,  appears  to  be  unquestioned 
in  England  and  America,  although,  as  is  said  in  Blair  v.  Forehand,  100  Mass. 
141,  dogs  have  nearly  always  been  held  *'  to  be  entitled  to  less  legal  regard  and 
protection  than  more  harmless  and  useful  domestic  animals."  That  a  dog  is  A 
species  of  prtiperty,  for  an  injury  to  which  an  action  at  law  may  be  sustained* 
Parhar  v.  i/tss,  62  Am.  Dec  776;  Woolfy,  Chalker,  31  Conn.  121;  Sprap 
.  Anmarman,  66  IlL  309;  U/ilien  v.  Oromack^  109  Mass.  273;  JfoMmv.  Ktd' 
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ing,  1  Ld.  Baym.  &XL  An  action  of  titupaw  or  trover  may  be  soBtained  for 
an  injury  to  or  the  oonvenlon  of  a  dog:  Cha$nben  y.  Warlkauae,  S  Salk. 
140;  Wright  y.  BatiueoU,  1  Sannd.  84.  In  an  action  for  the  killing  of  a  dog, 
It  is  not  neooMary  to  show  that  he  was  of  any  pecuniary  value,  as  dogs  belong 
to  that  class  of  domiciled  animalB  which  the  law  recognizes  as  objects  of  prop- 
erty, and  consequently  will  protect  from  invasion  by  civil  action  on  the  part 
of  their  owner:  Dodtcn  v.  Mock^  32  Am.  Dec  677.  The  native  of  the  property 
and  the  ownership  which  one  may  have  in  a  dog  Is  more  elaborately  discussed 
in  the  cases  upon  the  question  whether  larceny  can  be  committed  by  stealing 
one  of  those  animals.  This  question  arises  under  statutes  making  it  larceny  to 
steal  the  '*  goods  and  chattels  "  or  the  ''personal  property  "  of  another,  and  It 
will  readily  be  seen  that  the  question  whether  one  may  have  a  valuable  prop- 
erty in  a  dog  becomes  very  material  in  a  prosecution  of  a  peraon  for  laroeny 
in  stealing  one.  This  question  is  discussed,  and  the  cases  upon  this  point  ars 
collected,  in  the  note  to  8taU  v.  Home*,  57  Am.  Dec.  277* 

MiscELLANBOUS  ANIMALS. — Bees, — Bees  are  fenz  noftira,  and  until  hived 
and  reclaimed,  no  property  can  be  acquired  in  them:  QiUet  v.  Mtuon^  7  Johns. 
16.  Wild  bees  In  a  tree  belong  to  the  owner  of  the  soil  where  the  tree 
stands:  Ferguson  v.  MiUer^  13  Am.  Dec  519.  Finding  a  tree  on  the  land  of 
another  containing  a  swarm  of  bees,  and  marking  the  tree  with  the  finder's 
initials,  is  not  a  reclaiming  of  them  sufficient  to  vest  property  therein  in  the 
finder:  OiUei  v.  Maaon,  supra.  But  the  ownership  of  the  owner  of  the 
soil  upon  which  a  bee-tree  is  growing,  in  the  bees,  is  not  of  such  a  nature  as 
would  make  it  larceny  to  steal  them:  Willis  v.  Mttut,  3  Binn.  546.  And  the 
owner  of  the  soil  upon  which  a  tree  is  growing  in  which  reclaimed  bees  have 
taken  up  their  abode  is  not  the  owner  thereof.  If  the  person  who  reclaimed 
■ueh  bees  is  able  to  identify  them,  his  property  therein  continues:  Oof  v. 
KiUs,  15  Wend.  550. 

Singing  Birds, — ^A  person  may  have  a  valuable  property  in  a  tame  canary- 
bird.  *'To  say  that  if  one  has  a  tame  canary-bird,  mocking-bird,  parrot,  or 
any  other  bird  so  kept,  and  it  should  accidentally  escape  from  its  cage  to  the 
street,  or  to  a  neighboring  house,  the  first  person  who  caught  it  would  be  its 
owner,  is  wholly  at  variance  with  our  views  of  right  and  justice;"  Mcummg 
v.  Mitcherson,  69  Ga.  447;  S.  C,  47  Am.  Rep.  764,  and  note.  So  a  tame 
mocking-bird  may  be  the  subject  of  valuable  property:  Haywood  v.  SiiUe^  41 
Ark.  479.  This  was  a  case  in  which  the  defendant  was  charged  with  the 
crime  of  larceny  in  having  atolen  a  bird  and  the  cage  in  which  it  waa  con- 
fined. The  court  say:  "The  market  value  of  the  bird  was,  perhaps*  mors 
than  ten  times  that  of  the  cage,  which  waa  the^aubject  of  petit  laroeny.  To 
hold  that  laroeny  might  be  committed  of  the  cage,  but  not  of  the  bird,  would 
be  neither  good  law  nor  common  aenae.*' 

Whales. — By  capturing  and  killing  a  whale,  and  leaving  it  floating  upon 
the  ocean  with  marks  of  appropriation,  it  becomes  the  absolute  property  of 
its  captors:  Taber  v.  Jenny,  1  Sprague,  315;  and  they  may  maintain  an  no- 
tion against  one  who  appropriates  it  with  or  without  knowledge  of  their  tities 
JiarUeU  v.  Budd,  1  Low.  223.  A  usage  that  a  whale  which  has  been  har- 
pooned by  one  ship's  crew,  and  which  runs  with  the  harpoon  and  line  at- 
tached, being  pursued  by  such  crew,  shall  belong  to  them  as  against  the  crew 
of  another  vessel  which  capture  it^  is  admissible,  and  if  shown,  will  be  given 
effect:  Sw\ft  V.  Oiffbrd,  2  Id.  110.  So  in  Massachusetta  bay  fin-back  whales 
are  killed  with  bomb-lances,  and  sink  to  the  bottom.  They  float  to  the  ear* 
face  in  two  or  three  days;  and  a  uaage  that  they  ahall  belong  to  the  penon 
who  killed  them,  no  matter  by  whom  found,  is  enforced:  Ohen  v.  Bkk^  8 
Fed.  Ktp.  159. 
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OftierB, — OjBten^  thoogb  generally  ipoken  of  m  anfmili  /arm  notercB,  and 
perhaps  are  so,  strictly  speaking,  differ  from  the  majority  of  sooh  animals  in 
several  particnlars.  They  do  not  need  to  be  tamed;  they  cannot  escape,  pos* 
sessing  no  power  of  locomotion;  nor  oan  they  have  animnm  reveriendu  It 
follows,  therefore,  that  a  man  oan  have  a  property  in  them  only  when  they 
an  in  his  possession,  bat  when  in  such  possession,  hisowiTerahip  of  them  is  as 
absc^ute  as  of  inanimate  things  or  domestio  animals:  Brimeherhofy,  StarkmSf 
11  Barb.  248;  SitUe  y.  TV^for,  27  N.  J.  L.  117.  Qysten  planted  by  an  indi- 
vidnal  in  a  bed  dearly  designated  and  maiked  oat  in  navigable  waters,  whieb 
ars  free  for  all  the  inhabitants  of  the  state,  are  the  absdnte  individoal  prop- 
erty of  the  person  planting  them.  Bat  it  is  indispensable  to  the  ezistenoe  of 
the  right  of  property  in  oysters  thas  planted  that  the  bed  shall  not  interfere 
with  the  exercise  of  the  common  right  of  fishing;  for  if  the  oysters  were 
mingled  with  and  nndistingnishable  from  others  of  natoral  growth  in  the 
public  waters,  the  interest  of  the  person  planting  them  woald  be  subservient 
to  the  public  use:  LowmUa  v.  Diehermm,  34  Barb.  586;  Decker  y.  lUker,  4 
Id.  692;  Fleet  y.  Hegeman,  14  Wend.  42;  Stale  v.  Tajflor,  27  N.  J.  L.  117.  A 
person  who  plants  oysters  in  navigable  waters  oppoaite  to  the  land  of  another 
person  does  not  thereby  acquire  such  a  possession  of  them  as  will  enable  him 
to  maintain  traspaw  against  the  owner  of  the  adjacent  land  for  taking  them 
away:  BrmcUrhofy,  StarUne^  11  Barb.  248. 

Doses,  PtgeumB^  Wild  Qteae^  PkeaeamU^  efo.~It  appears  that  for  doves  to  be 
a  snbjeet  of  property  they  must  be  confined  in  a  dove-house:  ComnumweaUh 
V.  ChoMee^  9  Pick.  15;  S.  C,  19  Am.  Dec  348.    But  the  property  in  carrier* 
pigeons  oontinnes,  although  they  be  absent  from  the  home  of  their  owner» 
flying  aeross  the  country  in  process  of  training:  See  case  reported  in  the  Law 
Times,  May  28, 1881;  S.  a,  23  Alb.  L.  J.  482;  see  also  Bexv,  ^rooli,4  Oar.  k 
P.  131 ;  Begma  v.  Clienfor,  8  Eng.  L.  ft  Eq.  598.   Wild  geeee  which  have  become 
tame  and  gentle,  and  have  lost  their  power  or  disposition  to  fly  away,  become 
the  absolute  property  of  the  person  who  tamed  them,  and  his  property  in 
them  is  not  loet  by  their  straying  away  to  a  neighbor's  house:  Atn&ry  v. 
^yim,  10  Johns.  102;  8.  C,  6  Am.  Dec.  316.    Pheasants  which  have  been 
reared  by  a  hen,  and  were  never  wild,  and  young  pheasants  hatched  by  a  hen, 
and  under  her  care,  are  such  objects  of  property  that  stealing  them  amounts 
to  larceny:  Begina  v.  Canf,  10  Cox  a  C.  23;  Begina  v.  Oarnham,  8  Id.  451; 
8.  C ,  2  F.  &  F.  347.     In  speaking  of  the  wild  animals  in  which  a  man  may  have 
a  valuable  property.  Bishop  says:   '*0f  animals  of  which,  when  reclaimed,  Ur^ 
ceny  may  be  committed  within  the  foregoing  rules,  are  pigeons  and  doves, 
hares,  coniee,  deer,  swans,  wild  boars,  cranes,  pheasants,  and  ptftridges,  to 
which  may  be  added  fish  valuable  for  food,  including,  undoubtedly,  oysters." 
And  he  cites,  among  casea  already  dted,  1  Hawk.  P.  C,  Curw.  ed.,  149, 
sec  41,  42;  4  Bla.  Com.  235;  1  Hale  P.  C.  511,  512;  3  Inst  110;  Begina  v. 
SkieOe,  L.  R.  1  C.  C.  158;  Begina  v.  Head,  1  F.  &  F.  350;  Begina  v.  Boe,  11 
CozG.  G.  554;  2  East  P.  C.  610;  2  Bishop's  Crim.  L.,  sees.  771,  772;  see  also 
CommanweaUh  v.  Beaman,  8  Gray,  497. 

B^faloes.^A  tamed  and  domesticated  buffalo  is  not  included  in  the  word 
**  cattle,"  as  used  in  an  act  to  prevent  cruelty  to  the  same:  State  v.  Creiuhaw, 
22  Ma  457.  But  a  buffalo  which  has  been  captured  when  a  calf,  and  reared 
on  a  farm  with  domestic  cattle,  and  becomes  so  tame  as  to  take  food  from  the 
hands  of  its  master  like  other  cattle,  and  to  be  easily  driven  home  when  it 
stays  away,  is  no  longer  of  a  wild  nature,  but  is  the  subject  of  property,  and 
for  any  traspass  committed  by  it  the  owner  is  liable,  and  for  any  injury  done 
to  it  by  others  he  can  recover  damages:  Olerp  v.  /ones,  81  HI.  403. 
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OUer.  —An  ottsr  It  mi  animal  ferce  notens,  bn  t  being  valiubb  for  iti  for,  if 
It  be  reelaimed,  confined,  or  dead,  it  is  the  property  of  the  penon  so  holding 
It,  and  to  steal  it  from  him  is  larceny:  SiaU  ▼.  Houae,  60  N.  C  810. 

CM>fu.—In  Warren  v.  State,  1  O.  Greene,  106,  the  ooort  held  that  a  man 
iias  not  snch  a  property  in  a  ooon  as  makes  it  larceny  to  steal  it  fttmi  him. 

F^MBisuoN.— We  have  seen  that  in  order  to  aoqniie  a  yalnable  propertj  in 
^animals/crts  naluroB,  they  most  have  been  captured  or  reduced  to 
.Upon  this  qnertion,  see  oole  to  OrMT  V.  iStonM^  18  Am.  Deo.  Att. 
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evidence  of  what  passed  between  the  parties  before  it  was  written  on^ 
or  while  it  was  in  preparation,  to  change  or  vaiy  its  terms,  is  not  admis- 
sible. This  rule  does  not  exolnde  agreements  or  stipnlatioos  made  aftsr 
its  execution,  however. 

It  is  CoMpmcifT,  at  Ant  Tnia  uvobb  Bbsaoh  of  Eiboutobt  WBirnor 
CoNTRAor  TO  Ghasgi  or  vaiy  its  terms  by  a  parol  agreement,  or  to 
annul  or  dissolve  it  altogether,  if  done  upon  a  sufficient  consideration. 

It  18  CoMPBTKNT,  »  Aonov  AOAivsT  Vbndob  fOB  Failubb  to  Dblivxb 
Floitb  bt  Ckbtaizt  Agbbed  Date,  for  him  to  show  that  the  vendee  had 
said,  after  the  written  agreement  had  been  made,  that  if  the  tide  did 
not  rise  in  the  river  over  which  the  flour  was  to  be  transported,  it  need 
not  be  delivered  by  that  time.  The  effect  of  this  evidence  is  a  qnestloa 
of  fact  for  the  Jury. 

AflsuMPBiTi  in  which  the  verdict  and  jodgment  went  for  th« 
defendant.    The  opinion  states  the  facts. 

Maynard^  Haynea^  and  Deadrick,  for  the  plaintJif. 
Nelson  and  Heiskellf  for  the  defendant. 

By  Courty  McEimxr ,  J.  On  the  twenty-second  of  NoTember^ 
1854,  an  agreement  in  writing,  not  under  seal,  was  entered  into 
between  the  parties,  whereby  Hunt — whose  residence  was  at 
Spurgeon's  Mill,  on  the  Holston  riyer,  in  Sulliyan  county — 
agreed  to  deliver  to  Bryan  at  Chattanooga,  on  the  Tennessee 
river — ^the  place  of  residence  of  the  latter — *'  five  to  six  hundred 
barrels  of  flour,''  at  a  stipulated  price;  **  one  hundred  or  mora 
barrels  to  be  delivered  on  the  first  tide,  and  the  balance  to  be 
delivered  as  soon  as:  convenient  between  now  and  the  first  of 
June." 

Part  of  the  flour  was  delivered  within  the  time  stipulated; 
and  for  the  failure  to  deliver  the  remainder  before  **  the  first  of 
June,"  the  present  action  was  brought. 
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The  defense  is  placed  upon  the  gionnd  that  the  ddiTezy  of 
the  remainder  of  the  flonr  was  prevented  by  reason  of  the  want 
id  a  sufficient  tide  in  the  Holston  river. 

The  proof  shows  that  immediately  after  the  contract  was  com- 
pleted and  the  written  instrument  signed  by  the  parties^  Hunt 
asked  Bryan,  '*  if  there  was  no  tide»  would  he  expect  him  to  de- 
liver the  flour."  To  which  Bxyan  replied,  **  he  did  not  expect 
him  to  deliver  it  if  there  was  no  tide." 

The  question  for  our  consideration  is  in  regard  to  the  admis- 
sibility and  effect  of  this  evidence,  which,  though  objected  to 
by  the  plaintiff,  was  allowed  to  go  to  the  jury,  who  rendered  a 
verdict  for  the  defendant. 

It  is  a  well-settled  rule  of  the  common  law,  independently  of 
the  statute  of  frauds,  that  where  a  contract  has  been  reduced  to 
writing,  and  is  complete  in  its  terms  and  free  from  ambiguiiy, 
verbal  evidence  is  not  allowed  to  be  given  of  what  passed  be- 
tween the  parties,  either  before  the  written  instrument  was 
made  or  during  the  time  it  was  in  a  state  of  preparation,  so  as 
to  add  to  or  subtract  from,  or  in  any  manner  to  vary  or  qualify, 
the  written  contract.  The  written  instrument  must  be  con- 
sidered as  containing  the  true  agreement  between  the  parties, 
and  as  furnishing  the  best  evidence  of  their  final  intentions  and 
acts.  And  this  rule,  excluding  prior  or  contemporaneous  stipu- 
lations or  conversations,  applies  with  no  less  force  to  simple 
contracts  than  to  contracts  l^  specialty:  4  Phill.  Ev.,  ed.  of 
1849,  note  295. 

But  though  all  verbal  negotiations  and  stipulations  between 
the  parties  to  a  written  agreement  anterior  to  or  contemporane- 
ous with  the  execution  of  the  instrument  are  in  general  to  be 
regarded  as  merged  in  it,  it  is  well  settled  that  the  rule  has  no 
application  to  stipulations  or  agreements  made  between  the 
parties  subsequent  to  the  execution  of  the  written  instrument. 

Agreements  not  by  specially,  whether  written  or  unwritten, 
are  of  the  same  grade  and  digniiy  in  law,  and  are  denominated 
simple  contracts.  Hence  it  follows  that  to  admit  evidence  of  a 
subsequent  parol  agreement,  for  the  purpose  of  showing  an 
abandonment,  discharge,  or  alteration  of  the  terms  of  a  previous 
written  agreement  not  under  seal,  would  not  be  to  affect  or  dis- 
solve the  agreement  by  matter  of  an  inferior  nature.  And  there- 
fore it  is  generally  admitted  that  it  is  competent  to  the  parties 
to  an  executory  written  contract  not  under  seal,  at  any  time  be- 
fore breach  thereof,  by  a  subsequent  verbal  agreement  founded 
on  a  sufficient  consideration,  either  to  waive  altogether  or  dis* 
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8olYe  or  annul  the  pravioiiB  written  agreement,  or  in  any  manner 
to  add  to,  subtract  from,  or  yarj  or  qualify  the  stipulations  of 
such  agreement,  and  thus  to  make  a  new  or  different  contract: 
Ch.  Gont,  ed.  of  1848, 107;  2  Phill.  Et.  868,  864;  4  Phill.  Ev. 
801,  note. 

Upon  the  principle  announced,  it  is  clear  that  the  eyidence- 
of  the  Bubeequent  conrersation  between  the  partiee  was  admis- 
sible upon  the  question  of  fact — ^whether  the  parties  by  a  sub* 
sequent  parol  agreement  had  altered  or  modified  the  original 
written  contract,  either  in  its  terms  or  legal  eflfoct.  Of  course 
it  is  a  question  of  fact  whether  or  not  the  subsequent  conyersa- 
tion  furnishes  sufficient  evidence  of  an  agreement  to  alter  or 
modify  the  prerious  written  contract. 

Upon  other  questions  discussed  in  the  argument  we  think  it 
unnecessary  to  express  an  opinion.  The  case  must  rest  upon 
the  point  and  be  governed  liy  the  principle  before  stated.  And 
as  the  charge  of  his  honor  the  circuit  judge  presents  the  case  in 
a  different  aspect,  and  applies  a  different  principle  for  its  decis- 
ion, the  judgment  must  be  rerersed,  and  the  ease  remanded 
for  a  new  trial.  

OoLLOQUixTM  OB  Oral  NaooTiATioira  LsAnoro  TO  GoMTBAor  wfakh  the 
ptftiM  ooosummate  by  rednoiiig  to  writing  oumot  be  iDtrodnoed  in  •videnoe 
to  explain  or  vary  the  writing.  The  law  exdndee  any  oth«r  OTidenoe  of  the 
langnage  naed  1^  the  parties  in  making  the  oontraot  than  that  whioh  is  fur- 
nished by  the  instmment  itself:  Blotaom  v.  Orffln,  87  Anu  Deo.  76,  and  catea 
In  note;  see  also  Emery  ▼.  Webaier,  66  Id.  274;  PUUburp  ▼.  Xodfas,  Id.  711; 
Boekmore  v.  J>avenpofi,  65  Id.  132. 

Written  Gomtbaci  mat  bb  Altbbbd  by  subsequent  parol  agreement^ 
where  the  slteration  is  made  on  a  good  consideration,  and  before  any  breach 
of  the  oontiaot.  And  in  sn  action  for  a  breach  of  the  written  oontract,  such 
alteration  may  be  proved,  although  the  oral  agreement  be  within  the  opera- 
tion of  the  statute  of  frauds:  Oummingt  v.  Arnold,  87  Am.  Deo.  156.  An 
oral  agreement  made  after  written  agreement,  and  before  the  breach  thereof, 
is  admissible  to  show  a  new  contract  waiving,  varying,  or  annulling,  the  writ- 
ten contract:  Spann  v.  BaUttett,  46  Id.  346;  see  also  cases  in  notes  to  Heraom 
T.  Hendermm,  53  Id.  187;  Adama  v.  Wilmm,  45  Id.  242. 

Thb  pbincipal  casb  is  cited  to  the  point  that  parol  evidence  of  previous 
«r  contemporaneous  stipulations  or  terms  not  incorporated  In  a  written  con* 
tract  is  inadmissible  to  vary  or  contradict  the  terms  of  the  written  instru- 
ment, in  Etut  Temu  etc.  R,  R.  Co,  v.  Cfammon^  6  Sneed,  570;  Ktarly  v.  Dtca- 
eoM,  1  Head,  400;  FUldsr.  Stwuion,  1  Coldw.  42;  and  inLyti^ v.  Ba§8,  7  Id. 
303,  to  the  point  that  parol  evidence  is  admissible  for  the  pmpoee  of  estab- 
lishing a  separate  collateral  and  sabstantive  oontraot  between  the  patties,  not 
embiaoed  in  the  writing  sued  on* 
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Lb  PxvDBra. — ^The  doetriae  of  U»  pemden*  ia  thftt  aay  Intarert  aoqnlnd  in 
the  mbjeot-matter  of  a  rait  while  it  ia  peoding  will  be  regptfded  m  a  nul- 
lity as  to  the  plaintiff't  titles  which  may  be  established  by  a  judgment 
or  deeree  in  the  suit. 

VoanaxE  ow  Ln  Pbtdsiib  bab  No  Bztbatxuutobial  Opbbatiov;  and 
oQBseqnently  the  pendsnoy  of  a  snit  involving  the  title  to  oertain  prop- 
er^ in  one  estate  is  no  notice  to  a  pmohaaer  of  sud  propstty  living  in 
another  state  to  which  it  has  been  removed. 

TmasuKFTiov  of  Law  Stated  nr  BooKfl^  that  "Lb  PMai>*HB  n  NonoB 
TO  All  thb  Wobld/'  most  be  limited  in  its  ocmstnotion  to  all  penoae 
within  the  jurisdiction  or  state  where  the  suit  is  pending. 

FkovBioN  nr  Federal  Gokstitotiok  that  "Fvll  Faith  ahd  Cbedit 
■hall  be  Given  in  each  state  to  the  public  acts,  ieooids»  and  judicial 
proceedingi  of  every  other  state  "  does  not  extend  the  application  of  the 
doctrine  of  lU  pendens  beyond  the  limits  of  the  state  where  the  suit  ie 
pending;  it  does  not  mean  that  all  the  effects  and  ooosequences  of  a  liti* 
gstion  in  one  state  shall  follow  it  to  another. 

Bnx.  in  ehancery  to  xeoorer  certain  slaves  in  pooooooion  of  de- 
fendantSy  and  pnichaaed  by  them  in  this  state.  Thej  have  been 
in  defendants'  possession  for  more  than  twenty  years,  but  com- 
plaanants  claim  that  their  right  is  not  barred,  as  there  has  been 
a  suit  pending  in  the  Tiiginia  oonrts,  involving  the  title  to  these 
slaves,  from  a  time  anterior  to  defendants'  pnrohase.  Defend- 
ants' demnner  to  the  bill  was  sosiained* 

E.  H.  Euring^  and  B.  H.  and  John  A.  MoEwen,  for  the  eom- 
plainants. 

W.  F.  Cooper^  for  the  defendants. 

By  Oonrt,  Oabothbbs,  J.  Ihiscaseiaises  a  question  upon  the 
application  of  the  doctrine  of  lis  pendens  in  a  shape  in  which  it 
has  not  before  perhaps  been  presented  to  our  cooits.  It  comes 
op  upon  demurrer  to  the  bill.  The  facts  set  forth  in  the  bill 
are  these:  Joshua  Shelton  of  Virginia,  by  his  will,  left  the  slaves 
from  which  those  in  controversy  descended  to  his  wife,  Polly 
Shelton,  for  life,  and  then  to  the  complainants.  In  1819  they 
filed  their  bill  in  the  chancery  court  at  Lynchburg,  Virginia, 
against  the  widow  and  Bell  aod  Woodruff,  upon  the  ground 
that  they  had  conspired  to  defeat  the  remainder,  and  to  have  the 
same  made  secure  by  bond  for  the  forthcoming  of  the  slaves, 
at  the  termination  of  the  life  estate.  The  security  was  given 
under  an  order  of  the  court  by  Bell,  but  his  sureties  became 
iasdlventy  and  he  removed  with  the  slaves  to  Tennessee  in  1820. 
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The  defendants  hold  said  sLiyes  as  purchasers  from  Bell  or  his 
vendees,  either  mediate  or  immediate.  By  a  decree  of  the 
twenty-fourth  of  June,  1868  the  rights  of  tiie  parties  were  ad* 
judicated  and  settled  in  that  suit;  and  the  case  still  continuing 
on  the  docket,  an  order  was  made  in  1866  that  Balph  Shelton 
and  another  should  pursue  the  slayes,  and  if  neoessaiy, 
«uit  for  them.  In  pursuance  of  that  authority,  this  bill 
filed  on  the  twenty-eighth  of  July,  1856.  Polly  Shelton  died 
in  1850. 

It  is  further  charged  in  the  bill  that  said  Bell  claimed  the  ne- 
groes as  his  own  in  Tennessee  from  1820  to  about  1888,  when  he 
conveyed  those  now  sued  for  to  Ferrell  to  defraud  his  creditors. 
He  sold  Matilda  and  her  children  to  Johnson,  who  died,  and 
they  were  bought  at  the  public  sale  of  the  property  by  defend- 
luit  Alford,  who  now  holds  and  claims  them.  In  1844  said 
Jonathan  Bell  sold  Wesley,  another  one  of  the  slaves,  to  David 
A.  Bell,  his  son,  to  defraud  his  creditors,  and  he,  in  the  same 
year,  sold  him  to  Bobards,  and  he  to  the  defendant  Bailey 
Johnson. 

For  these  slaves  this  bill  is  filed  against  Alford,  Johnson,  and 
David  A.  Bell.  The  defendants  demur,  ui>on  the  ground  that 
by  the  showing  of  the  bill  they  are  protected  by  the  statue  of 
limitations.  In  answer  to  this,  the  complainants  contend  that 
the  defense  cannot  be  allowed,  because  of  the  pendency  of  their 
suit  in  Virginia  for  these  slaves  from  the  year  1819  until  the 
present  time,  and  that  by  the  doctrine  of  lis  pendens,  no  valid 
right  could  be  acquired  to  these  slaves  to  which  they  claimed 
title  in  their  suit  under  any  of  the  defendants  in  the  same. 
The  chancellor  sustained  the  demurrer,  upon  the  ground,  as  he 
states  in  his  decree,  ''  that  the  pendency  of  the  litigation  in  the 
state  of  Yiiginia,  mentioned  in  the  bill,  was  no  notice  to  the 
defendants  of  complainants'  rights  nor  of  such  litigation,  and 
consequently  that  the  complainants'  claim  to  the  negroes  in 
controversy  has  been  long  since  barred  by  the  statute  of  limi- 
tations." 

Without  stopping  to  inquire  for  the  present  whether  there 
are  no  other  grounds  upon  which  the  decree  could  be  main- 
tained besides  that  on  which  the  chancellor  places  it,  we  will 
briefiy  examine  that.  The  argument  here  is  confined  to  that 
point,  and  if  that  is  with  the  defendants,  it  is  certainly  decisive 
of  the  case,  without  reference  to  other  grounds  that  might 
probably,  in  reference  to  the  statute  of  limitations,  be  assumed. 

Then,  if  the  pendency  of  a  suit  in  the  courts  of  this  state  for 
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personal  pxoperiy  would  preTsnt  the  operation  of  the  statute  in 
favor  of  one  olaiming  adyeraelj  upon  a  title  and  possession 
commencing  daring  the  pendency  of  the  snit,  which  question 
need  not  now  be  considered,  would  a  suit  in  another  state  haTe 
the  same  effect?  or,  in  other  words,  does  the  doctrine  of  li$pet^ 
dens  have  extraterritorial  application  f 

The  rule  on  this  subject  is,  that  any  interest  acquired  in  the 
subject-matter  of  a  suit  while  it  is  pending  will  be  regarded  as 
a  nullity  as  to  the  plaintiff's  title,  which  may  be  estabUshed  by 
a  judgment  or  decree  in  the  suit. 

The  rule  is  generally  placed  on  the  ground  of  notice,  either 
actual  or  constructiTe.  The  law  presumes  that  **  judicial  proceed- 
ings during  their  continuance,''  says  Adams  in  his  work  on  equity 
jurisprudence,  at  page  167,  ''are  pnUidy  known  throughout 
the  realm."  In  note  1,  on  the  same  page,  it  is  laid  down  that 
**  the  whole  world — ^that  is,  all  men  in  that  jurisdiction  or 
atate— are  warned  that  they  meddle  at  their  peril  with  the  prop- 
erty sued  for,  and  specifically  pointed  out,  in  such  judicial  pro- 
ceedings." Such  is  there  said  to  be  the  principle  of  Us  pendeM. 
This  rule  is  founded  more  upon  the  necessity  for  it,  to  give 
efiSBct  to  the  proceedings  of  courts,  than  upon  any  presumption 
of  notice.  Without  such  a  principle,  all  suits  for  specific  prop* 
erty  might  be  rendered  abortiye  by  successiYe  alienations  of  the 
property  in  suit;  so  that  at  the  end  of  one  suit  another  would 
have  to  be  commenced;  after  that,  another,  by  which  it  would 
be  rendered  almost  impracticable  for  a  man  erer  to  make  his 
rights  available  by  a  resort  to  the  courts  of  justice.  Whether 
thid  rule  is  founded  on  the  idea  of  notice,  or  is  a  positive,  arbi- 
trary rule,  suggested  and  sanctioned  by  policy  or  necessity, 
there  is  certainly  no  principle  more  essential  to  the  administra* 
tion  of  justice  than  the  doctrine  of  lis  pendens^  though  attended 
with  occasional  hardships.  But  if  extended  beyond  its  proper 
limits,  it  would  become  unjust  and  pernicious. 

This  whole  doctrine  is  very  fully  examined  in  French  t.  Loyal 
Company^  6  Leigh,  646-681;  Newman  y.  Chapman^  2  Band.  102 
(U  Am.  Dec.  766];  and  2  Lead.  Cas.  Eq.,  pt  9,  p.  168. 

But  the  question  here  is  not  so  much  what  the  doctrine  is  as 
the  extent  of  its  application.  A  very  able  and  ingenious  argu- 
ment is  made  in  this  case  to  prove  that  the  same  effect  must  be 
given  to  the  pendency  of  a  suit  in  this  respect  in  all  the  states 
of  this  Union  that  it  has  in  the  local  forum. 

We  are  referred  to  article  4,  section  1,  of  the  constitution  of 
4he  United  States  to  establish  this  position:  ''  Full  faith  and 
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credit  shall  be  giyen  in  each  state  to  the  puUic  aets,  zeo« 
ords,  and  judicial  proceedings  of  eyeiy  other  state/'  It  is- 
argued  that  the  suit  in  Virginia  was  a  **  judicial  proceeding/'  and 
that  as  its  effect,  under  the  doctrine  of  lis  pendens,  would  there 
be  to  avoid  all  contemporary  sales  of  the  properfy^  the  same 
effect  must  be  given  to  it  in  this  state. 

Bj  the  next  clause,  congress  is  required  to  prescribe  by  gen- 
eral laws  the  manner  in  which  such  **  records  and  judicial  pro- 
ceedings shall  be  proved,  and  the  effect  thereof."  This  provisioik 
has  never  been  held  to  authorize  the  issuance  of.  final  process  to 
execute  decrees  and  judgments  of  another  state.  It  only  recog- 
nizes the  rights  of  parties  as  settled  according  to  such  record,. 
and  becomes  the  foundation  of  an  action  in  any  other  state  in  the 
place  of  the  original  cause,  and  closes  all  investigation  of  the 
merits,  where  it  appears  the  court  from  which  the  record  comes 
had  jurisdiction  of  the  parties,  with  some  few  excepted  cases. 
This  is  what  is  meant  by  giving  *  *  full  faith  and  credit."  It  does 
not  mean  that  all  the  effects  and  consequences  of  a  litigation  in 
one  state  shall  follow  it  to  another. 

The  principle  of  lis  pendens  is,  as  we  have  seen,  to  prevent 
any  obstruction  being  thrown  in  the  way  of  the  execution  of  a 
judgment  after  it  has  been  pronounced  at  the  end  of  a  litigation 
in  the  courts,  by  intervening  rights  acquired  to  the  thing  sued 
for.  Bighls  so  acquired  will  not  be  permitted  to  frustrate  the 
objects  of  a  suit  in  court,  but  it  wiU  be  passed  over  as  if  they 
had  never  existed.  But  the  judgments  of  sister  states  cannot 
be  executed  here  by  process,  and  therefore  the  reason  of  the 
rule  does  not  apply.  There  is  no  recognized  comily  between 
the  states  that  would  require  such  an  effect  to  be  given  to  judi- 
cial proceedings,  of  which  we  are  aware. 

It  is  a  very  strong  and  forced  presumption  to  make  in  most 
cases,  within  the  same  state,  that  all  its  citizens  have  knowledge 
or  notice  of  all  the  suits  that  may  be  pending  in  all  the  courts 
of  record  in  the  state.  But  though  we  know  it  is  the  presump- 
tion of  an  impossibility,  yet  the  urgent  policy  of  the  rule  has 
forced  its  adoption.  But  it  would  be  an  absurd  and  unreason- 
able extension  of  it  to  make  it  apply  to  every  court  in  the  Union. 
This  would  shock  the  common  sense  of  mankind,  and  bring 
odium  upon  the  whole  doctrine.  The  phrase  thrown  out  in 
the  books,  in  laying  down  the  rule  that  **  lis  pendens  is  notice  to 
all  the  world,"  must  be  limited  in  its  construction  to  all  person« 
within  the  jurisdiction  or  state  where  the  suit  was  pending.    K 
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<!aimot  be  carried  further  upon  ooneot  princqded  or  ftason^ 
and  there  is  no  autboritj  on  the  question  to  oontrol  us. 

The  result  is,  that  the  decree  of  the  chancellor  is  ooneot,  and 
must  be  affirmed.  _^^^ 

Fob  Extkhbiys  Dnouanoir  or  Dootunb  of  Lib  Psn>iira»  ne  note  to 
NtwmomY.  Chapman^  14  Am.  Deo.  706;  and  for*  odUeotioiiof  omm  leporled 
in  this  aeriM,  Me  note  to  FUUher  y.  FerraU  35  Id.  143;  TriMU  y.  Boalkb^. 
15  Id.  526;  Whutan  y.  Westfddi,  58  Id.  278;  Clark't  Hein  y.  /arrow,  52  Id. 
552. 

PuBCHASBB  or  SvBJiCT-if ATTSB  or  SviT  FnfDBVTi  Lttb  AcqmTM  no  in- 
terest as  agninst  the  title,  whether  l^gal  or  equitable,  of  the  pUintlff  in  that 
enit:  Briaeoe  y.  Bmrnamgh^  46  Am.  Deo.  108. 

EzTBATXKBiTOBiAL  OpJBBATiOK. — ^Upon  this  question  the  oiee  of  Fldeket 
y.  Ferral^  35  Am.  Dee.  143,  is  in  direct  oonfliot  with  the  principal  case.  In 
this  case  the  court  hold  that  the  parehaser  of  property  in  one  state  while  a 
suit  is  pending  in  another  regarding  its  title  is  a  parohaaer  pendenU  lUe^  and 
subject  to  the  operation  of  the  doctrine  of  lis  pouieiw.  And  the  court  base 
their  decision  upon  the  oonstmotion  of  article  4,  aection  1,  of  the  federal  con- 
stitution, the  application  of  which  was  denied  in  the  principal  case.  The 
reasoning  of  the  Utter  case  appears  to  be  the  most  safe  and  oonyindng.  In 
liart  y.  Hawkins^  6  Id.  666,  the  court  remark  that  eztfaterritorial  proceed- 
ings do  not  of  themseWes  operate  as  oonstructiye  notios^  and  in  PoweU  y. 
Williams,  48  Id.  105,  it  is  said  that  li9  pendena  is  notice  to  all  persons,  at 
least  within  the  jurisdiction  of  the  state. 

Purchaser  will  be  AmDoru)  with  constmotiye  notice  wheneyer  his  pur^ 
chase  is  made  during  the  prosecution  of  a  suit  brought  to  enforoe  an  adverse 
claim  or  title  which  is  set  forth  with  sufficient  certainty  and  distinctness  to 
advise  him  of  its  bearing  on  the  property  in  litigation:  EoberU  v.  FrancU,  9 
Heisk.  133;  BcBhear  v.  Xoy,  6  Id.  166.  The  doctrine  of  Ut  pendens  is  not  a 
ground  for  liberal  but  strict  ooostruotion,  with  a  view  to  the  protection  of 
innocent  third  persons  not  having  actual  notice.  If  the  mle  be  extended  be- 
yond its  proper  limits,  it  would  become  unjust  and  psmieioasi  CoekHU  y. 
ifsiMy,  2  Tenn.  Ch.  59,  all  dting  the  principal 
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BusBAVi)  AHD  Wm— Husband's  Comtbol  ovkr  Jonrr  PsoFSBirT. — ^During 
the  covertuie,  the  husband  has  the  same  rights  and  power  over  real  estate 
conveyed  to  himself  and  wife  as  he  has  in  regard  to  the  wife's  Individual 
estate  owned  by  her  at  the  time  of  her  marriage.  Without  his  wife's 
eonsent  he  may  transfer  such  estate,  may  charge  it  at  law  with  his  debts, 
and  it  may  be  seised  and  sold  by  his  creditors.  But  the  purchaser  ac- 
quires no  greater  estate  than  the  husband,  and  consequently  he  holds  it 
anbje^  to  the  contingent  right  of  the  wife,  who,  in  case  she  survives  hsr 
husband,  becomes  absolute  owner  of  the  whole  estate.  So  if  the  baa* 
band  survives,  the  purchaser  acquires  the  fee  in  the  whole  estate. 
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WmcKi  HnsBAMD  ahd  Wifjb  are  Jointly  Skibed  or  Real  Estate,  Pu»- 
CBAasB  THBBSOF  AT  EXECUTION  Sale  foT  the  debt  of  the  husband  cen- 
nofe  be  affected  in  hia  title  thereto  by  the  aubaeqnent  divorce  a  vmetdo 
of  auoh  huabaod  and  vrife.  He  holds  such  property  abeolately,  sabjeot 
to  the  contingency  that  the  wife  shonld  ontliTe  her  husband,  in  which 
case  her  title  attaches  in  fee. 

Bill  for  diyoroe;  also  that  a  oertain  tmot  of  land  be  decreed 
to  be  the  sole  and  absolute  property  of  complainant.  The  opin- 
ion states  the  facts. 

Martin,  for  the  complainant. 
HaUon,  for  the  defendant. 

By  Court,  McEinnet,  J.  This  was  a  bill  for  a  diyoroe,  and 
likewise  to  haTe  the  title  to  a  izact  of  land  diyested  out  of  the 
defendant  Norman  and  Tested  in  the  complainant.  The  chau- 
cellor  decreed  for  the  complainant,  both  as  against  the  husbancl 
and  the  defendant  Norman.  The  former  acquiesced  in  the  de- 
cree of  diToroe,  and  the  case  is  brought  here  by  Norman,  in 
whose  behalf  it  is  insisted  that  the  decree  divesting  him  of  title 
to  the  tract  of  land  in  the  pleadings  mentioned  is  erroneous. 

The  facts  upon  which  the  question  arises  are  these:  On  the 
thirty-first  of  January,  1835,  some  time  after  the  marriage  of  the 
complainant  and  the  defendant  William  Ames,  one  Lawrence 
8yi>ert  couTcyed  to  them  jointly  a  tract  of  land  situate  in  Wil- 
son county,  containing  fifty-four  acres,  for  the  consideration,  aa 
recited  in  the  deed,  of  three  hundred  and  thirty-three  dolloi-s. 
This  deed  of  conyeyance  was  properly  proved  and  admitted  to 
registration  on  the  day  of  its  execution.  The  bill  alleges  and 
the  deed  recites,  and  there  is  proof  tending  to  establish  the  fact, 
that  the  purchase  money  of  said  tract  of  land  was  part  of  the 
distributiTe  portion  of  tiie  complainant  of  the  estate'of  her  de- 
ceased father.  On  the  fourteenth  of  May,  1853,  B{dd  tract  of 
land  was  sold  at  execution  sale  in  satisfaction  of  a  judgment 
against  the  defendant  William  Ames;  and  the  defendant  Nor- 
man, as  a  creditor  of  Ames,  afterwards  redeemed  the  land  from 
the  purchaser  at  said  sale,  previously  to  the  filing  of  the  present 
bill,  and  by  virtue  of  the  title  thus  acquired,  he  resists  the  right 
of  the  complainant  to  recover  the  same.  And  the  question  for 
our  determination  is.  Can  he  successfully  do  so?  Upon  this 
precise  question  we  have  found  no  direct  adjudication,  but  upon 
principle,  we  think  the  question  is  free  from  doubt.     ^ 

The  first  question  to  be  considered  is.  Had  the  husband  such 
an  interest  in  the  land  of  which  he  and  his  wife  were  jointly 
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seised  as  was  snbject  to  seiasnre  and  sale  on  exeeation  hy  hia 
creditors  f  And  if  bo»  is  the  interest  or  title  of  the  purchaser 
at  execution  sale  subject  to  be  diTcsted,  or  in  any  way  affected, 
by  a  sabseqnent  divorce  a  vinculo  matrimonii  granted  to  th# 
idfef 

1.  By  the  common  law,  the  husband  and  wife  are  as  one  per- 
son in  law;  the  legal  existence  of  the  wife  is  incorporated  into 
that  of  the  husband;  and  though  in  modem  times  exceptions  to 
this  doctrine  have  been  introduced,  the  general  principle  still 
exists.  As  one  of  the  necessary  results  of  this  unity  of  persons 
in  husband  and  wif e,  it  has  always  been  held  that  where  an 
estate  is  couTcyed  or  derised  to  them  jointly  they  do  not  take  in 
joint  tenancy;  constituting  one  legal  person,  they  cannot  be 
Tested  with  separate  or  separable  interests.  They  are  said, 
therefore,  to  take  by  entireties;  that  is,  each  of  them  is  seised 
of  the  whole  estate,  and  neither  of  a  part.  And  this  tenancy 
may  exist  whether  the  estate  is  in  fee,  for  life,  for  years,  or 
other  chattel  interest,  and  whether  the  property  be  in  posses- 
sion, reversion,  or  remainder:  Co.  Lit.  187  b;  1  Bright  on 
H.  &  W.  26.  As  a  consequence  peculiar  to  this  tenancy,  it  is 
laid  down  in  the  books  that  during  their  joint  lives  neither 
can  alien  the  estate  thus  held,  without  the  consent  and  concur* 
rence  of  the  other,  and  the  survivor  takes  the  whole  estate; 
neither  can  sever  the  joint  interest;  the  whole  estate  belongs  to 
the  wife  as  well  as  to  the  husband,  and  the  husband  cannot,  by 
his  own  conveyance,  the  wife  not  joining  therein,  divest  her 
estate:  1  Oreenl.  Cru.  865;  2  Bla.  Com.  182;  2  Kent's  Com.  182; 
4  Id.  868. 

From  the  peculiarity  of  this  tenancy,  the  unity  and  indivisibil- 
ity of  the  seisin,  there  is  some  confusion  in  the  cases  respecting 
the  power  of  the  husband  alone  to  make  any  conveyance  or  dis- 
position of  the  land  thus  held  during  their  joint  lives,  and  also 
as  to  the  right  of  creditors  of  the  husband  to  subject  the  same 
to  the  satisfaction  of  the  husband's  debts.  But  upon  examina- 
tion of  the  authorities,  it  appears  to  be  settled  that  during  theii 
joint  lives  the  husbaod  may  dispose  of  the  estate.  He  may 
lease  or  mortgage  it,  or  it  may  be  seized  and  sold  upon  execu- 
tion for  his  debts.  The  doctrine,  properly  understood,  is  that 
the  husband,  without  the  wife's  joining  him  in  the  conveyance^ 
cannot  alien  the  estate  so  as  to  affect  the  interest  of  the  wife  in 
ease  she  survives  him,  as  in  that  event  she  will  be  entitled  to 
the  whole:  4  Eenfs  Com.  868.  Nor  will  the  wife's  interest  be 
affected  by  the  attainder  of  the  husband;  she  wiU,  on  surriving^ 
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take  ihe  whole  estate.  By  the  attainder  of  the  husband  of  f  el* 
ony,  the  crown  will  not  acquire  the  fee,  bat  only  the  pemanoj 
of  the  profits  during  the  coyerture  of  the  wife:  Oo.  Int.  861. 

It  seems,  therefore,  that  notwithstanding  the  peenliar  nature 
of  this  tenancy,  the  husband,  during  the  coverture,  acquires 
substantially  the  same  rights,  und  power  of  disposition  of  the 
estate  thus  held,  that  he  does  in  regard  to  the. wife's  individual 
estate  owned  by  her  at  the  time  of  her  marriage.  Oonsequently 
it  follows  that  the  husband,  without  the  consent  or  concurrence 
of  the  wife,  can  charge  such  estate  at  law  with  his  debts;  that 
he  may  transfer  it;  that  it  may  be  seized  and  sold  by  his  credi- 
tors. But  the  assignee  of  the  husband,  or  purchaser  at  execution 
sale,  can  acquire  no  other  or  greater  interest  than  was  vested 
in  the  husband;  and  consequently,  he  holds  in  subordination  to 
the  contingent  right  of  the  wife,  who,  in  case  she  survives  the 
husband,  becomes  absolute  owner  of  the  whole  estate.  So,  on 
the  other  hand,  if  the  husband  survives,  the  purchaser  from  him 
or  at  execution  sale  becomes  owner  in  fee  of  the  entire  estate: 
Rogers  v.  Orider,  1  Dana,  242;  Barber  v.  Harris^  15  Wend.  615; 
Jackson  v.  McConnell,  19  Id.  176. 

2.  It  being  established  that  the  interest  of  the  husband  in 
such  an  estate  may  be  sold  on  execution  for  the  satisfaction  of  his 
debts,  we  proceed  to  inquire  whether  the  title  of  the  purchaser 
is  liable  to  be  affected  by  a  divorce  a  vinculo  afterwards  granted 
to  the  wife. 

The  decree  in  this  case  would  seem  to  take  it  for  granted  that 
upon  a  dissolution  of  the  marriage  by  a  divorce  at  the  suit  of 
the  wife,  the  same  legal  consequences  follow,  in  all  respects,  as 
if  the  marriage  had  been  dissolved  by  the  death  of  the  husband. 
This  is  a  very  erroneous  assumption,  so  far  at  least  as  relates  to 
the  question  under  consideration. 

In  England,  divorces  a  vinculo  matrimonii  are  granted  only 
for  such  causes  as  by  the  ecclesiastical  law  are  sufficient  to  avoid 
the  marriage  in  the  spiritual  court;  and  in  such  cases  the 
marriage  is  declared  void,  as  having  been  absolutely  unlawful 
4ib  initio:  1  Bla.  Com.  435,  440.  In  a  divorce  of  this  kind, 
grounded  upon  the  nullity  of  the  marriage  contract,  it  is  said  in 
the  books  that  the  husband  acquires  no  right  over  the  wife's 
property;  though  in  some  of  the  authorities  a  distinction  appears 
to  be  taken  between  the  wife's  personal  and  real  property.  If 
the  husband,  before  the  divorce,  had  disposed  of  the  goods  of 
the  wife  without  collusion,  it  seems  she  was  without  remedy; 
but  if  the  sale  or  gift  were  collusive,  she  might  recover  the 
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goods  BO  far  as  thqr  ooold  be  trsoed,  and  for  ihs  XMt»  ss  monej 
«ic.y  she  might  soe  in  the  quxitual  oonrt:  2  Bright  on  H.  k 
W.  864, 866.  This  distinction  perhaps  arose  oat  of  the  doctrine 
maintained  bj  the  ooorts  of  common  law,  that  marriages  con- 
trory  to  the  eoclwriastical  law,  though  Toidable,  were  not  igmo 
/acta  Toid  nntil  sentence  of  nnlliiy  were  pronounced* 

In  regard  to  the  wife's  real  property,  it  is  settted  that  if  the 
Lnsband  aliened  the  land  of  the  wife,  of  which  he  was  seised 
in  right  of  the  wife,  and  a  divorce  was  afterwards  obtained,  the 
wife's  right  remained  unaffected  hy  the  husband's  cony^yance; 
such  conyejance  did  not  work  a  discontinuance  of  her  estate, 
and  by  construction  of  the  statute  82  Hen.  vm,  it  was  held 
that  she  might  immediately  enter. 

And,  more  directly  to  the  point  under  conrideration,  it  is  laid 
down  that  if  the  husband  and  wife  purchase  an  estate  jointly 
and  are  disseised,  and  the  husband  releases,  and  afterwards 
they  are  diyoroed,  the  wife  shall  haye  the  moiety,  though  before 
the  diyorce  there  were  no  moieties,  for  the  diyoroe  conyerts  it 
into  moieties:  1  Bright  on  H.  &  W.  26, 162, 166;  2  Id.  864. 

This  must  necessarily  be  so;  for  although  in  such  case  the 
relation  of  husband  and  wife  existed  de  /ado  at  the  time  the 
oonyqrance  was  made  to  them  jointly,  yet,  in  contemplation  of 
law,  that  unity  of  persons  out  of  which  this  anomalous  tenancy 
springs,  and  on  which  alone  it  depends  as  a  mere  incident, 
neyer  did  exist;  and  as  some  effect  must  be  given  to  the  con- 
veyance, the  divorce  is  regarded  as  having  severed  the  entirely, 
and  turned  it  into  moieties. 

It  would  seem  reasonable  that  this  principle  should  be  held 
equally  applicable  to  cases  where  a  marriage  lawfully  contracted 
is  dissolved  by  a  divorce  a  vinculo  for  some  supervenient  cause, 
as  frequently  happens  under  our  law,  though  its  application  is 
perhaps  not  so  easy  in  such  cases  as  where  the  marriage  con- 
tract was  void  ab  initio. 

If  the  rights  of  husband  and  wife  in  relation  to  an  estate 
held  by  entireties  are  not  altered  by  the  decree  declaring  the  di- 
vorce, what  becomes  of  the  joint  estate?  what  are  their  respective 
rights  in  the  future  in  regard  to  it?  They  are  no  longer  one 
legal  person;  the  lawitself  has  made  them  ''  twain."  They  are  no 
longer  capable  of  holding  lyy  entireties;  the  relation  upon  which 
that  tenancy  depends  has  been  destroyed;  the  one  legal  perbon 
has  been  resolved,  lyy  judgment  of  law,  into  two  distinct,  indi- 
vidual persons,  having  in  the  future  no  relations  to  each  other; 
and  with  this  change  of  their  relations  must  necesMurily  follow 
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a  corresponding  cliange  of  the  tenancy  dependent  upon  the  pre* 
Tious  relation.  Ab  they  cannot  longer  hold  by  a  joint  seisin, 
they  must  hold  by  moieties.  The  law,  in  destroying  the  unity 
of  persons  between  them,  has,  by  necessary  consequence,  de* 
stroyed  the  unity  of  seisin  in  respect  to  their  joint  estate;  for, 
independent  of  the  matrimonial  union,  this  tenancy  cannot 
exist.  And  hence  it  has  been  held  that  a  conyeyance  to  a  man 
and  woman  while  single,  and  who  afterwards  intermany,  as 
they  took  originally  by  moieties,  they  will  continue  to  hold  by 
moieties  after  the  marriage:  1  Inst.  187  b. 

But  if  this  reasoning  be  correct,  as  between  the  husband  and 
wife,  the  question  remains.  What  effect  has  the  diyorce  upon 
the  rights  of  a  third  person  who  has  acquired  the  interest  of  the 
husband  by  purchase  at  execution  sale  prior  to  the  divorce? 

We  are  of  opinion  that  the  subsequent  divorce  has  no  effect 
whatever  upon  the  rights  of  such  purchaser.  It  is  true,  the  pur* 
chaser  at  execution  sale  succeeds  merely  to  the  rights  of  the 
husband  in  the  estate;  that  is  to  say,  he  acquires  no  other  or 
different  right,  either  as  regards  the  quantity  or  quality  of  estate, 
than  was  possessed  by  the  husband;  and  he  takes  it  subject  to 
all  the  rights,  legal  or  equitable,  existing  in  favor  of  third  per- 
sons at  the  time  of  the  sale.  But  still  the  puvohaser  is  not,  to 
every  intent  and  purpose,  placed  in  the  shoes  of  the  husband. 
On  the  contrary,  he  holds  the  estate  independent  of  the  hus- 
band and  of  his  future  creditors,  and  entirely  free  from  all 
future  accidents  or  contingencies  that  might,  as  against  the 
husband,  if  the  title  had  remained  in  him,  have  directly  or 
indirectly  affected  the  estate. 

The  purchase  in  the  present  case  was  not  made  in  view  of  the 
contingency  of  the  wife's  divorce  at  some  future  period,  and 
cannot  be  affected  by  it. 

The  defendant  by  his  purchase  became  invested  with  the  right 
of  the  husband  as  it  existed  at  the  time  of  the  sale;  that  is,  a 
right  to  occupy  and  to  enjoy  the  profits  of  the  land  as  owner  dur- 
ing the  joint  lives  of  the  husband  and  wife,  subject  to  the  con- 
tingency that  if  the  complainant  survives  her  former  husband, 
his  estate  will  then  terminate;  but  if  the  husband  survives,  he 
will  become  absolute  owner  of  the  whole  estate. 

The  only  remaining  inquiry  is,  whether  the  act  of  1849-50, 
o.  36,  has  any  application  to  this  case.  And  we  think  it  has 
not.  This  act  only  protects  from  the  creditors  of  the  husband 
the  interest  in  the  wife's  lands  vested  in  him  jure  uxoris;  in 
other  words,  it  is  applicable  only  to  cases  where  the  fee  is  in  t^''^ 
alone,  and  not  to  cases  where  they  are  jointly  seised  in 
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There  is  much  force  in  the  enggestion  that  to  extend  the  act 
by  constmction  to  a  case  like  the  present  would  place  it  in  the 
power  of  the  husband,  by  resorting  to  mere  forms  of  convey* 
ancing,  to  put  his  entire  real  estate  beyond  the  reach  of  his  cred- 
itors. 

No  equity  can  arise  in  favor  of  the  complainant  in  this  case 
in  consequence  cf  the  land  having  been  purchased  with  money 
derived  from  her  father's  estate.  The  money  had  been  previ- 
ously reduced  to  possession  by  the  husband,  and  in  law  't 
thereby  became  his  money. 

The  only  claim  that  can  be  admitted,  on  the  part  of  the  com- 
plainant in  the  present  case,  rests  alone  upon  the  doubtful  con- 
tingency of  her  outliving  her  former  husband.  In  that  event, 
she  will  instantly  become  absolute  owner  of  the  entire  tract  of 
land;  in  the  contrary  event,  she  will  have  no  interest  in  the 
land  whatever. 

The  decree  will  be  reversed,  and  the  bill  be  dismissed  as  to 
the  defendant  Norman;  but  without  prejudice  to  any  future 
light  which  by  possibility  may  arise  in  complainant's  favor. 

All  QuBsnoNS  Akisino  m  Pbikoipal  Case  ars  DiscnssKD  at  LsiroTR 
in  Den  ▼.  Ilardenbergh^  18  Am.  Deo.  371,  and  note.  The  following  cMea 
maintain  the  same  doctrine:  Harding  y.  Springer,  31  Id.  61;  Jadsaan  v.  Mo' 
Ccmndl,  32  Id.  439;  Fairchild  ▼.  ChaateOeux,  44  Id.  117;  Needham  v.  Branton, 
Id.  45;  Oibion  v.  Zimmerman^  61  Id.  168;  Wyehoff  v.  Gardner,  45  Id.  388| 
Brcwnaon  v.  HvU,  42  Id.  517;  MUter  v.  MWer,  33  Id.  157;  /oAjmoii  v.  Hari, 
40  Id.  565;  Moaa  v.  McCaU,  46  Id.  272;  MwHn  v.  Jatkton,  67  Id.  489. 

The  FsnrciPAL  oasjb  is  oitxd  argnendo  in  Allen  ▼.  MeCfuUough,  2  Heiak. 
175,  where  the  conrt  decide  that  a  husband  by  divorce  ia  not  relieyed  from 
liability  for  the  wife's  debts,  as  in  case  of  the  disaolation  of  the  relation  by 
death,  bnt  that  he  continues  liable  as  if  the  marriage  had  not  terminated.  It 
M  also  dted  in  Alien  y.  SuUle^  4  Lea,  103,  to  the  point  that  the  purchaser  ol 
the  husband's  interests  in  the  wife's  lands,  prior  to  the  passage  of  acts  abridg. 
ing  the  husband's  power  of  disposition,  took  it  as  it  then  stood,  and  without 
reference  to  the  contingency  of  a  subsequent  diyoroe  at  the  wife's  instance, 
which  therafore  had  no  effect  upon  the  rights  of  such  purehaser. 


Cole  v.  Golb. 

(S  SXSBO,  07.] 

liABUAOB  IB  Civil  Oomtbaot,  akd  may  bb  AvomBis  Lm  Othbr  Cow* 
TEAOXS,  for  want  of  sufficient  mental  capacity  in  the  parties.  If  at  the 
time  of  attempting  to  contract  the  mind  is  unsound,  it  is  incapable  of 
that  consent  which  b  necessary  to  the  validity  of  the  contract 

Mbbtal  UirsocrNnNBss  to  Avoid  Mabbiaob  Cobtbact  must  bb  Clbarlt 
Shown,  and  most  be  sufficient  in  degree,  as  it  is  not  every  unsoundness 
that  will  avoid  t^e  contract. 


^6  Ck)LS  t;.  Ck>LE.  [Tenn. 

1  r  D  Vawscoja  to  Drxbmivs  Damn  of  Mshtal  iMCAfAOBer  DnABLoio 
On  VBOM  Oovsnnmro  to  the  oontnot  of  mrriage.  Xho  gaoond  UtA 
b  the  fitneat  of  the  penon  to  be  tnuted  with  the  nwiagHMat  of  himeelf 
and  hii  own  oonoenie.  Sooh  *  penon  has  *  duponog^  oontnetng  ndnd^ 
nlthongh  it  may  be  In  *  degree  impwred, 

LovAno  oir  Rboainivo  hu  Bbasoit  mat  Avubm  Mabbxaos  odebiated 
while  he  wae  innne*  and  no  new  adlemnimtion  it 


Bill  for  the  annulment  of  numriage.    The  opiiiion  Btates  ih« 
'lacts. 

'John  M.  Brightf  for  the  complainant. 
^.  F.  and  Ed.  Cooper,  for  the  defendant 

By  Court,  Oabuthkbs,  J*  This  hill  was  filed  on  the  eleventh 
*  of  October,  1857,  in  the  clianoeiy  court  of  Lincoln  county,  to 
'-  rescind  a  contract  of  marriage  consummated  between  the  parties 
U}n  the  sixteenth  of  March,  1847,  upon  the  ground  of  the  in* 
"feanity  of  the  complainant  at  the  time.  The  chancellor  dismissed 
the  bill  upon  the  facts,  and  the  case  is  hereby  appealed. 

At  the  time  of  the  marriage  the  complainant  was  about  forty« 
six  and  the  defendant  about  fifly-two  years  of  age.  He  was  a 
widower  with  a  family  of  children,  and  she  a  widow  without 
children.  She  had  been  twice  married,  first  to  Thornton,  and 
then  to  Beddick.  Thornton  died  about  the  year  1836,  a  short 
time  after  the  death  of  his  two  children  by  the  complainant, 
leaving  her  all  his  property,  consisting  of  a  plantation,  twelve 
or  fifteen  slaves,  etc.  She  married  Beddick  in  1840,  and  after 
living  together  a  week  or  two,  they  disagreed,  perhaps  about  her 
property,  and  she  abandoned  him.  Each  filed  their  bills  for  a 
divorce  in  the  chancery  court  at  Huntaville,  and  in  June,  1845, 
a  divorce  was  granted  upon  his  bill  on  the  ground  of  abandon- 
ment, and  hers  was  dismissed.  In  neither  of  their  bills  was 
any  issue  made  upon  her  mental  condition.  She  removed  to 
Tennessee  and  settled  in  Lincoln  county,  in  1844  or  1845,  where 
she  purchased  a  farm,  on  which  she  placed  her  slaves  and  other 
property,  and  continued  to  manage  the  same  until  her  marriage 
with  defendant. 

This  bill  is  based  upon  the  allegation  that  she  was  of  unsound 
mind  at  the  time  of  the  marriage,  as  well  as  before  and  after- 
wards, and  a  volume  of  proof  was  taken,  both  in  Alabama  and 
Tennessee,  on  both  sides,  upon  this  question.  The  contradiction 
and  confiict  usual  in  investigations  of  this  kind,  where  the  mind 
is  the  subject  and  opinions  are  evidence,  is  to  be  found  in  the 
proof. 

Marriage,  lyy  our  law,  is  a  civil  contract,  and  may  be  avoided. 
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like  any  other  contract,  for  want  of  sufficient  mental  capacity  in 
the  parties.  If  the  mind  is  unsound  at  the  time,  it  is  incapable 
of  consent,  and  that  is  an  essential  element  in  all  contracts. 

In  the  dark  ages,  when  there  was  thought  to  be  something 
sacred  and  mysterious  in  the  matrimonial  relation,  and  its  civil 
was  almost  obliterated  by  its  spiritual  character,  the  marriage  of 
persons  of  unsound  mind  was  held  valid.  Blackstone,  iu  the 
second  volume  of  his  Oommentaries,  438, 439,  says  this  was  '*  a 
strange  determination,  since  consent  is  absolutely  requisite  to 
matrimony,  and  neither  idiots  or  lunatics  are  capable  of  con* 
senting  to  anything."  The  test  question  in  all  such  cases  is, 
whether  the  party  is  capable  of  making  any  binding  contract. 
The  identity  of  the  doctrine  that  unsoundness  of  mind  vitiates 
this  as  well  as  all  other  contracts  is  well  established.  But  every 
consideration  of  policy  and  humanity  admonishes  us  that  a  con* 
tract  so  essentially  connected  with  the  peace  and  happiness  of 
individuals  and  families,  and  the  well-being  of  society,  should 
not  be  annuUed  on  this  or  any  other  ground  not  clearly  made  out. 
The  consequences  in  many  cases  would  be  most  deplorable. 
The  rights  of  property  would  be  unsettled,  and  the  peace  of 
families  destroyed,  to  say  nothing  about  the  effects  upon  the 
innocent  offspring.  The  aunulmentof  other  contracts  would 
only  affect  property,  but  this  would  do  that  and  more,  it  would 
tell  upon  the  happiness,  character,  and  peace  of  the  parties. 
The  appalling  character  of  these  consequences  is  well  calcu- 
lated to  impress  the  courts  with  the  solemn  duly  of  requiring  a 
dear  case  for  the  application  of  the  general  principle  to  this 
delicate  and  important  contract.  It  is,  however,  only  a  civil 
contract,  and  must  stand  or  fall  by  the  usual  tests  applicable  to 
contracts. 

It  is  not  every  unsoundness  that  will  avoid  a  contract.  The 
degree  necessary  to  produce  this  effect  is  fixed  by  the  law,  and 
must  be  made  out  by  proof.  All  persons  of  lawful  age  are  pre- 
sumed to  be  capable  of  contracting,  until  the  contrary  is  made 
to  appear.  So  sanity  is  presumed,  and  if  the  contrary  is  alleged, 
it  must  be  proved  by  the  party  imputing  it.  If  a  state  of  per- 
manent insanity  is  once  shown,  the  burden  of  proof  shifts,  and 
a  lucid  interval  must  be  proved  by  the  other  side.  But  the  rule 
is  different  in  a  case  of  temporary  insanity,  depending  on  some 
eifliting  cause  not  iu  perpetual  action. 

The  general  rule  is,  that  **  those  who  have  not  the  regular  use 
of  their  understanding  sufficient  to  deal  with  discretion  in  the 
oommon  affiairs  of  life,  or  the  weakness  being  so  considerable  as 
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to  amount  to  dezangemeiit,  are  incapable  of  oontraoting  a  valid 
maniagey  or  makiog  any  other  binding  contract:  Bishop  on 
Mar.  &DiT.,  sec.  177. 

Sir  John  Nicholl,  in  Browning  ▼.  Beane^  2  Phillim.  69,  1  Ecc. 
190,  as  cited  by  Bishop,  sec.  178,  says:  '*If  the  incapacity  be 
such  that  the  party  is  incapable  of  understanding  the  nature  of 
the  contract  itself,  and  incapable  from  mental  imbecility  to 
take  care  of  his  or  her  own  person  and  property,  such  an  indi- 
vidual cannot  dispose  of  his  or  her  person  and  property  by  the 
matrimonial  contract,  any  more  than  by  any  other  contract." 

It  is  difficult  to  describe  any  exact,  palpable  line  between 
legal  capacity  and  incapacity.  Perhaps  this  is  impracticable 
as  an  abstract  thing  in  reference  to  the  ability  to  make  a  valid 
contract,  as  insanity  subsists  in  various  degrees,  and  the  line  of 
separation  between  it  and  mere  imbecility  is  often  faint  and  im- 
perceptible. The  general  test  is  the  fitness  of  the  person  to  be 
trusted  with  the  management  of  himself  and  his  own  concerns. 
Such  a  person  has  a  disposing,  contracting  mind,  although  it 
may  be  in  a  degree  impaired. 

The  proof  in  this  case  shows  that  the  complainant  has  for  a 
great  many  years  labored  under  a  disease,  called  by  the  doctors 
prolapsus  uteri.  This  disease,  when  it  becomes  chronic,  always 
more  or  less  affects  the  mind.  It  may  assume  such  a  character 
as  to  destroy  the  intellectual  faculties.  Such  was  its  effect  upon 
the  complainant  in  1850,  and  from  that  to  this  time.  Previous 
to  1850,  it  is  very  clear  from  the  proof  that  she  was  only  sub- 
ject to  paroxysms  of  the  disease,  with  intervening  periods  of 
composure  and  sanity.  There  is  much  detail  in  the  evidence  in 
relation  to  her  conduct  during  these  paroxysms,  commencing  in 
the  life-time  of  her  first  husband,  and  continuing  up  to  the  time 
of  the  total  derangement  of  her  mind  in  1850.  She  was  the 
subject  of  great  delusions  in  the  paroxysms  of  her  physical  dis- 
ease; but  when  these  attacks  passed  off,  she  was  as  rational  as 
ever.  These  changes  in  her  physical  system  account  for  the 
conflict  in  opinion  in  relation  to  her  mental  condition.  Her 
delusion  consisted  in  ungrounded  and  startling  apprehension 
of  conspiracies  against  her  life  by  her  own  slaves,  and  her 
kindred  and  others.  She  imagined  they  were  waykying  her 
house  for  the  purpose  of  killing  her — putting  poison  in  her 
water,  etc.  She  would  prepare  herself  with  pistols  and  guns 
on  these  occasions,  shoot  them  off  in  the  night,  and  often  call 
for  protection;  she  would  become  wild  and  excited,  vexy  loqua- 
cious, eccentric,  and  foolish,  when  the  fits  of  this  disease  were 
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upon  her.  Maoh  of  her  conduct  on  the  aiabjeot  of  courtship 
and  beaux,  such  as  showing  the  loye-letters  of  one  suitor  to  an- 
other, and  boasting  about  her  conquests,  and  the  like,  was  in 
Tery  bad  taste,  and  evinced  great  ecoentrioitj  of  character.  But 
if  the  exceptional  conduct  of  either  widows  or  widowers  when 
they  become  anxious  to  marry  is  to  be  regarded  as  delusion, 
our  lunatic  asylum  would  have  to  be  very  much  enlarged. 
Eccentricity  of  conduct  or  peculiarity  of  manners  does  not  con- 
etitute  insanity. 

It  is  certainly  yety  clear  that  this  lady  could  not  ba^regarded 
•as  permanently  deranged  until  1850.  But  there  is  as  little 
•question  that  she  was  occasionally  and  temporarily  in  that  con- 
ation for  ten  or  twelve  years  before  that  time.  And  the  impor- 
tant question  is.  What  was  her  mental  condition  at  the  time  of 
her  marriage  with  the  defendant  in  1847  ?  -  There  were  only  two 
persons  present  to  witness  the  nuptial  ceremony — ^her  overseer, 
Bethune,  and  the  justice  of  the  peace,  Daniel  Farrar,  who  per- 
formed tbe  marriage  ceremony.  The  first  gave  his  opinion  that 
she  was  of  unsound  mind,  and  the  latter  thinks  she  was  perfectly 
«ound  and  sensible.  They  both  witnessed  all  her  acts  and  con- 
duct  on  that  occasion,  on  which  they  rely  for  their  opinions,  and 
arrived  at  different  conclusions.  The  overseer  remained  in  the 
house  but  a  short  time,  but  the  magistrate  staid  all  nigbt,  and 
until  after  breakfast  next  morning.  He  states  that  he  had  a 
^reat  deal  of  conversation  with  her,  and  never  thought  of  her 
being  insane,  but  considered  her  sound  and  sensible. 

It  is  in  proof  that  she  managed  her  own  business  from  the 
^eath  of  her  first  husband  up  to  the  time  of  the  marriage  in 
<)ue8tion;  that  she  contracted  with  her  own  overseer,  bought 
land,  sold  slaves,  purchased  and  made  up  her  negro  cloth- 
ing, and  evinced  judgment  and  understanding  in  all  her 
business  transactions.  She  is  proved  to  have  been  a  neat  and 
-excellent  housekeeper,  both  before  and  after  her  marriage  with 
'Cole.  The  proof  is  abundant  on  these  points.  The  result  of 
the  whole  body  of  the  proof  is,  that  she  was  subject  to  great 
mental  aberrations  when  her  disease  assumed  an  aggravated 
form,  which  was  frequent,  and  when  relieved  of  that,  her  mind 
resumed  its  healthy  action  again  until  the  recurrence  of  another 
paroxysm. 

But  if  the  proof  established  the  fact  that  she  was  of  unsound 
mind  at  the  time  of  the  marriage,  there  is  abundant  evidence 
that  she  waa  afterwards  restored,  at  least  temporarily,  and  did 
oot  repudiate,  but  her  acts  and  conduct  recognized  the  validity 
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of  her  marriage.  A  Innatio  on  regaining  his  reason  may  affirm 
a  marriage  celebrated  while  he  was  inaane:  1  Bishop  on  Mar.  h 
Diy.,  sec.  [189];  Mis  y.  BiMngs,  6  Met.  415;  CamfMlY.  Memer^ 
4  Johns.  Ch.  333  [8  Am.  Dee.  670];  and  this  without  any  new 
solemnization.  If  there  is  sufficient  reason  to  apply  this  princi* 
pie  to  deeds  and  other  contracts  of  persons  incapable  of  con- 
sent for  infancy,  there  is  surely  a  better  and  stronger  reason  to 
extend  it  to  the  contract  of  maxriage. 

If  the  treatment  of  the  complainant  by  the  defendant  could 
have  any^effect  upon  the  question  in  this  case,  as  it  certainly 
cannot,  it  would  be  found  to  afford  no  aid  to  the  bill,  as  it  has 
been  kind  and  affectionate  at  all  times. 

Upon  the  whole  case,  we  think  the  marriage,  with  all  its  inci- 
dents of  rights  and  duties,  was  yalid  and  binding  on  both  par* 
ties,  and  affirm  the  decree  of  the  chancellor  dismissing  the  bill, 

Nkitbxb  OcQASioirAL  Paboxtsicb  nor  Hsbeditabt  iKBAiriTT  before  mar- 
riage, and  Qnknown  to  oomplainant,  nor  oomplete  insanity  after  marriage,  la 
ground  for  diyoroe:  Hamaktr  ▼.  Hcamaber,  65  Am.  Deo.  706.  The  principal 
eaae  ia  cited  in  McBeynolda  y.  State^  6  Coldw.  23,  to  the  point  that  a  lonatla 
en  regaining  his  reason  may  affirm  a  marriage  oelebrated  while  he 
and  this  without  any  new  solemnisation. 


0ASE8 


SUPREME   COURT 


or 
TEXAS. 


FULSHEAB   V.   IUnDOK. 

[18  TkzMv  3TS.] 

PAirr  n  Bouin>  bt  Wbittxii  Goktbact,  though  hib  Sionatubi  dom 
VOT  Afpbab  at  its  end.  If  his  name,  writteD  by  hinnelf,  appear  in  any 
part  of  the  agreement,  it  may  be  taken  as  hit  aignatare,  if  it  wae  written 
lor  the  pQxpoae  of  giving  aothenticity  to  the  inatmment,  and  thn* 
operating  as  a  eignatare. 

PaBTT  IB  BOUHD  BT  OOKTBAOT  MaDB  ABB  DbLITBBBD  A8  HU  AoBBBMBNT^ 

when  a  person  having  authority  rigna  the  namee  of  all  parties  to  the  in* 
stnunent. 

To  Pdt  Pboov  or  Kxboutiow  or  Cobtract  upon  Oppoobo  Pabtt,  it  most 
be  pat  in  issoe  by  the  pleadings,  under  the  provisions  of  the  Texas  stat- 
ute. 

Wbirbb  GoBTEACfT,  SiOBATUBBS  of  the  parties  to  which  appear  to  be  in 
the  same  handwriting,  is  admissible  in  evidence. 

AonoH  upon  a  xacing  contract,  the  signatoreB  to  which  were 
in  the  body  of  the  instrament,  and  appeared  to  have  been  writ* 
ten  by  one  party.  Said  agreement  was  offered  in  evidence,  bat 
was  ruled  out  by  the  court,  and  plaintiff  assigns  this  as  error. 

(7.  W.  BwMey^  for  the  appellant. 

By  Court,  Whbklbb,  J.  In  order  to  bind  a  party  to  a  writteii 
contract  or  agreement,  it  is  not  necessary  that  his  signature- 
shonld  ajypear  at  the  end  of  it.  If  he  writes  his  name  in  any 
part  of  the  agreement,  it  may  be  taken  as  his  signature,  provided 
it  was  there  written  for  the  purpose  of  giving  authenticity  to 
the  instrument,  and  thus  operating  as  a  signature:  2  Parsons  on 
Ooni.  287.  In  Johnson  v.  Dodgwn,  2  Mee.  &  W.  653,  where- 
the  question  was  whether  there  was  a  signing  by  the  parfy  within 
the  provision  of  the  statute  of  frauds.  Lord  Abinger  said:  **  The 
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€8868  haye  decided  that  although  the  signatme  be  in  the 
ning  or  middle  of  the  instrument,  it  is  as  binding  as  if  at  the 
foot  of  it;  the  question  being  always  open  to  the  jniy  whether 
the  parly  not  haying  signed  it  r^^olarly  at  the  foot  meant  to  be 
bound  by  it  as  it  stood;  or  whether  it  was  left  so  unsigned 
because  he  refused  to  complete  it.  But  when  it  is  ascertained 
that  he  meant  to  be  bound  by  it  as  a  complete  contract,  the 
statute  is  satisfied — ^there  being  a  note  in  writing  showing  the 
terms  of  the  contract,  and  recognized  by  him."  See  MerriU  t. 
Claaan,  12  Johns.  102  [7  Am.  Deo.  286];  Clason  ▼.  BaOey,  14  Id. 
484;  Fennimon  v.  Hartahom,  13  Mass.  87.  If  the  contract  was 
made  and  deliyered  by  the  defendant  as  his  agreement  and  un- 
dertaking, it  would  bind  him;  and  it  would  make  no  difference 
that  the  same  person  may  have  written  the  signatures,  if  author- 
ized thereunto  by  the  parties.  The  defendant  did  not  put  in  issue 
the  making  of  the  contract  so  as  to  put  the  plaintiff  upon  proof 
of  its  execution:  Hart.  Dig.,  art.  741.  And  it  was  no  objection 
to  the  admission  of  the  writing  in  evidence  that  the  signatures 
of  the  other  parties  appeared  to  be  in  the  same  handwriting. 

We  are  of  opinion,  therefore,  that  the  court  erred  in  sustaining 
the  defendant's  objection  to  the  admission  of  the  eyidence,  for 
which  the  judgment  must  be  reyersed  and  the  cause  remanded. 

Beyersed  and  remanded. 

NoTJB  THOUGH  NOT  SiONXD  at  the  bottom  of  the  insfcroment,  hat  at  the 
end  of  the  last  sentence  but  one,  ia  enffioieDtly  signed  to  bind  the  per^  eze- 
eating  the  note:  Prinee  y.  ThampsoUf  21  Tex.  481;  and  nnless  he  deny  the 
execution  thereof  under  oath,  he  cannot  object  to  its  being  read  in  evidsnoe 
at  the  trial:  Cto$e  y.  Jud9(m,  34  Id.  2S9. 


Linn  v.  Wbight. 

[18  TxxAS,  n7.] 

AsnoNOB,  BT  Rbmaiviko  in  Possxssion  or  QooM  to  dispose  of  them  as 
agent  for  the  trustee,  is  deemed  prima/aeie  to  haye  oondiic  M  himself  in 
dealing  with  them  in  accordance  with  an  understanding  with  his  prinoi- 
pal,  who  is  bound  to  take  notice  of  the  manner  in  which  the  agent  con* 
ducts  himself  in  his  employment,  and  who  is  presumed  to  have  assented 
to  his  acts. 

Bmplotmxnt  of  Dbbtob  as  Aoxnt  of  Trustke  to  use  and  control  assigned 
e£feots  in  a  manner  inconsistent  with  the  purposes  of  the  trust,  and  as 
his  own,  is  evidence  that  the  assignment  was  not  made  in  good  faith. 

AaaiovuTLsr  Provxd  to  havb  bsxn  Intended  to  Sbocbb  Pbbvbrbbd 
CBBDTTOBa,  and  those  who  had  incurred  liability  as  sureties  of  the 
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Mirignor,  and  alap  to  Beonre  to  the  MBignor  oertain  boMifiti  oat  of  tho 
property  to  the  hinderance  of  other  creditors  in  the  eoforoament  of  their 
ri^htSy  is  frandnlent  and  void  aa  to  the  deferred  creditors. 

CiBcmiSTANCXs  KSED  NOT  Bx  BO  CoKCLUSivs  UT  THXiB  Katu&k  and  ten- 
dency as  to  exclude  every  other  hypotheais  than  the  one  aooght  to  be 
established  In  order  to  anthorise  a  jury  to  deduce  from  drcamstantial 
evidence  the  ccmcloslon  of  fraud. 

<)inBnoN  or  Fbaupuuent  IinnEirr  u  QunmoM  or  Fact  within  the  provinoe 
of  the  jnry  to  decide. 

UiTLna  THEKE  IS  SoMS  Rkhcrxngk  ob  DiSGBimoN  to  the  property  con- 
veyed, either  in  the  body  of  the  trust  deed  or  a  schedule  annexed  to  it, 
so  as  to  render  the  property  capable  of  being  ascertained  and  identified, 
the  deed  will  not  ordinarily  transfer  title,  but  will  be  inoperative  and 
void.  This  omission  is,  in  some  cases,  a  badge  of  fraud,  which  may, 
however,  be  repelled. 

Absbkgk  or  ScHEDUUi  ConTAiiniia  DBSCKimoir  or  Pbopxbtt,  and  pre- 
pared previous  to  the  making  of  the  deed  of  trust,  is  a  suspicious  circum- 
stance, which,  unless  explained,  or  unless  there  is  proof  of  what  particular 
property  was  embraced  in  the  assignment,  is  a  sufficient  ground  to  ex- 
clude the  assignment  from  the  consideration  of  the  jury. 

IirsTRUCTiONS  ABE  NOT  Ebbokxous  merely  because  they  do  not  embrace 
every  aspect  in  which  the  law  applicable  to  the  case  might  have  been 
presented  to  the  jury. 

Mebb  Omission  to  Give  Inbtbuctionb  not  Asked,  but  which  would  have 
been  proper,  is  not  error. 

Undeb  Texas  Statute,  nr  OBbKB  to  Rendeb  Judomxrt  in  an  action  d 
replevin,  it  is  essential  that  the  value  of  the  property  should  be  sscer- 
tained,  and  the  sheriff  is  required  to  assess  its  value  when  taking  the 
bond  required  of  the  claimant.  This  estimate  may  be  acquiesced  in  by 
the  parties  to  the  suit,  and  taken  as  the  true  value  for  the  purpose  of 
rendition  and  enforcement  of  judgment,  but  it  baa  never  been  held 
that  the  estimate  of  value  thus  made  was  conclusiTe  upon  the  partieSL 

Whkbe  in  Aotion  or  Replevin  the  issue  made  is  the  question  in  general 
terms  of  the  claimant's  right  of  property  in  the  goods,  and  the  only 
pleading  before  the  court  at  that  time  is  the  claimant's  answer,  in  which 
he  does  not  plead  his  title  or  inform  the  opposing  party  or  court  on  what 
title  he  intends  to  rely  to  maintain  his  claim  to  the  property,  but  after- 
wards relies  on  a  trust  deed  for  that  purpose,  the  opposing  party  must  be 
allowed  to  impeach  the  validity  of  such  deed. 

BaFUEViH  to  tiy  tight  of  property  in  certain  goods  leyied  Qi>on 
by  yirtae  of  executions  in  fayor  of  defendants,  and  against  one 
Chapman,  and  claimed  by  plaintiff  as  his  property.  Plaintiff, 
in  his  a£5dayit  of  claim,  stated  that  the  sheriff,  by  virtue  of  said 
executions,  levied  upon  said  goods  as  the  property  of  Chapman; 
that  the  said  goods  were  then  in  his  (plaintiff's)  possession,  and 
in  a  storehouse  known  as  Chapman's;  that  Chapman  was  at  the 
time  of  the  levy  acting  as  the  agent  and  clerk,  and  disposing  of 
the  goods,  for  and  on  the  account  of  plaintiff;  that  he  chums 
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said  goods  an  his  own;  has  a  perfect  title;  that  this  claim  is 
made  in  good  faith;  and  that  he  is  not  a  party  in  any  of  the 
said  executions.  The  issae  formed  upon  the  affidavit,  and  under 
the  direction  of  the  court,  was,  Are  the  goods  levied  upon  the 
property  of  Linn?  At  the  trial,  plaintiff  introduced  a  deed  of  as- 
signment from  Chapman  to  himself,  the  consideration  in  which 
was  that  the  plaintiff  undertook  to  pay  the  claims  which  certain 
creditors  had  against  Chapman.  The  deed  named  the  daima 
and  creditors  and  described  the  properly,  as  stated  in  the 
opinion.  Plaintiff  then  introduced  one  Phillips  as  a  witness^ 
who  testified  to  being  a  witness  to  said  deed;  that  it  was  exe- 
cuted by  Chapman  and  plaintiff;  that  the  goods  named  therein 
were  the  same  that  were  delivered  to  plaintiff  upon  the  execu- 
tion of  said  deed;  that  the  goods  were  in  the  hands  of  the 
sheriff,  under  attachment  sued  out  against  Chapman;  that  an 
agreement  was  made  between  Chapman  and  his  attaching  creil- 
itors  that  if  he  (Chapman)  would  find  good  security,  they  would 
release  the  goods;  that  plaintiff  and  certain  others  agreed  to  go' 
his  security,  upon  condition  that  he  assign  the  goods  to  plaintiff 
in  trust,  with  power  to  sell  them  in  order  to  pay  the  debts  for 
which  they  were  securiiy;  that  Chapman  executed  such  deed,, 
and  the  goods  were  released  and  delivered  to  plaintiff,  who,, 
with  others,  signed  a  note  as  securiiy  for  Chapman.  One  John* 
son  was  then  sworn  on  behalf  of  plaintiff,  and  testified  that  be 
knew  the  goods  mentioned  in  the  assignment;  that  the  goods 
veplevied  were  a  portion  of  the  same  goods;  that  at  the  time  re- 
plevied they  were  in  bad  condition,  greatly  injured,  and  that  in 
his  estimation  they  were  not  worth  more  than  one  half  of  their 
first  cost;  that  plaintiff,  after  the  goods  were  replevied,  sold 
them  at  auction;  that  he  (witness)  was  present  during  the  sale, 
and  that  the  goods  were  sold  for  a  fair  price.  The  deposition 
of  Chapman  was  then  introduced  on  behalf  of  plaintiff.  It 
stated  that  Chapman  made  the  assignment  for  the  purpose  of 
securing  plaintiff  and  others  as  his  sureties  on  a  note  for  the 
payment  of  claims  for  which  his  property  had  been  attached; 
that  when  the  attachment  suits  were  settled,  plaintiff  was  placed 
in  possession  of  the  goods  as  assignee,  and  that  he  had  so  con- 
tinued in  possession;  that  the  goods  remained  in  the  same 
house  after  as  before  the  assignment,  and  that  plaintiff  paid 
rent  therefor,  as  also  all  expenses  for  selling  the  goods;  that  he 
(Chapman)  was  employed  as  agent  of  plaintiff,  and  was  in  no 
way  connected  with  the  goods  after  the  assignment,  except  as 
agent,  and  as  such  received  compensation  from  plaintiff;  that 
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during  the  tiine  ho  wis  emplojed  as  agent  ho  rappooed  that 
the  public  knew  that  he  was  acting  as  each;  and  that  though 
he  might  have  eigned  instnunentB  without  adding  the  woxd 
''agent/'  or  for  *'  phuntiff  as  assignee/'  if  this  was  done,  it 
was  thxongh  ignorance  or  from  the  habit  of  ngning  as  prin- 
«ipal;  that  all  of  the  property  owned  bj  him  was  indnded  in 
the  assignment^  and  applied  to  the  payment  of  the  daims  named 
therein.  The  juiy  were  instructed  that  if  they  beUered  that 
the  trust  deed  was«made  in  good  faith,  and  to  protect  the  inter- 
ests of  Chapman's  creditors,  and  that  plaintiff  took  the  goods 
to  assist  in  carrying  out  the  intention  of  Ohapman,  without  any 
fmudulent  intent  on  his  part,  or  knowing  of  any  such  intent  on 
the  part  of  Chapman,  then  the  assignment  would  Test  the  tide 
to  the  properly  in  plaintiff,  and  that  the  juiy  would  so  find; 
but  that  if  th^  should  find  that  a  contntfy  intention  and  state 
of  facta  existed,  then  the  assignment  would  be  fraudulent,  and 
the  properly  in  dispute  subject  to  sale  under  the  executions. 
The  plaintiff  asked  the  following  instruction,  which  the  court 
refused:  "  That  if  the  juiy  found  for  the  plaintiff,  th^  should 
find  the  value  of  the  goods  replevied."  The  juiy  returned  a  ver- 
dict that  the  trust  deed  was  made  to  delay  the  pajment  of  cred- 
itors, and  that  the  property  was  subject  to  execution.  Jud|^ 
ment  accordingly,  and  plaintiff  appeds. 

J.  J.  SoU^  for  the  plaintiff  in  error. 

F.  S.  Slcckdale  and  W.  8.  Olan,  for  the  defendants  in  enor. 

By  Court,  Whxkleb,  J.  The  principal  questions  respecting 
the  admissibility  of  evidence  to  invalidate  the  assignment  were 
determined  when  the  case  was  before  us  on  a  former  appeaL 
The  rulings  of  the  court  appear  to  have  been  in  accordance 
with  the  opinion  then  delivered  in  the  case,  and,  it  is  .conceived, 
the  well-settied  rules  of  evidence  upon  the  question  of  fraudu- 
lent intent  in  the  making  of  a  deed.  Unquestionably,  the  deed 
is  to  be  received  in  the  light  of  surrounding  circumstances,  in 
order  to  arrive  at  the  real  intention  of  the  parties.  Unquestion* 
ably  the  assignor,  remaining  in  possession  of  the  goods,  to  dis- 
pose  of  them  as  agent  for  the  trustee,  must  be  deemed,  prima 
fade  at  least,  to  have  conducted  himself  in  his  dealing  with 
them  in  accordance  with  the  understanding  between  himself  and 
his  principaL  The  latter  was  bound  to  take  notice  of  the  man- 
ner in  which  he  conducted  himself  in  his  employment.  What 
the  agentdid,  the  principal  must  be  presumed  to  have  assented  to; 
and  it  is  not  unreasonable  to  suppose  that  parties  had  contem- 
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plated  in  advance  a  line  of  conduct,  which  they  are  shown  ta 
have  pursued.  Although  the  employment  of  the  debtor  by  the' 
trustee  is  not  forbidden  by  law,  yet  "  if  he  be  ])ermittedy  as  their 
agent,  to  use  and  control  the  assigned  effects  in  a  manner  wholly 
inconsistent  with  the  purposes  of  the  trust,  and  as  his  own,  it 
will  be  evidence  that  the  assignment  was  not  made  in  good 
faith:"  Burrill  on  Assignments,  174;  Smith  v.  SeavUls,  10  Ala. 
92,  106. 

The  fair  and  natural  inference  deducible  from  the  evidence  is,, 
that  the  dealing  of  the  parties  with  the  goods  after  the  assign- 
ment was  consonant  with  their  intention  and  private  understand* 
ing  at  the  time  of  making  it;  and  that  it  was  intended  not  only 
to  secure  the  preferred  creditors  and  those  who  had  incurred 
liability  as  sureties  of  the  assignor,  but  also  to  secure  to  the 
assignor  himself  certain  benefits  out  of  the  property  assigned, 
to  the  hinderance  of  other  creditors  in  the  enforcement  of  their 
rights.  That  such  a  purpose  will  render  the  deed  fraudulent 
and  void  as  to  the  deferred  creditors,  does  not  admit  of  question. 
To  warrant  the  jury  in  so  finding,  it  was  not  necessary  that  the 
circumstances  tending  to  that  conclusion  should  have  been 
incapable  of  being  accounted  for  upon  any  other  hypothesis. 
There  is  no  such  rule  of  evidence  or  principle  of  law  as  that,  in 
order  to  authorize  a  jury  to  deduce,  from  circumstantial  evi- 
dence, the  conclusion  of  fraud,  the  circumstances  must  be  of  so 
conclusive  a  nature  and  tendency  as  to  exclude  every  other 
hypothesis  than  the  one  sought  to  be  established.  If  the  evi- 
dence is  admissible  as  conducing  in  any  degree  to  the  proof  of 
the  fact,  the  only  legal  test  applicable  to  it  upon  such  an  issue 
is  its  sufficiency  to  satisfy  the  minds  and  consciences  of  the  jury. 
The  question  of  fraudulent  intent  is  a  question  of  fact,  which  it 
is  peculiarly  within  the  province  of  the  jury  to  decide.  They  are 
the  exclusive  judges  of  the  weight  of  evidence;  and  are  to  be 
guided  in  their  decision  by  their  conscientious  judgment  and 
belief,  under  all  the  circumstances  of  the  case:  1  Stark.  Ev.  474; 
Briacoe  v.  Branaugh^  1  Tex.  826.  What  amount  or  weight  of  evi- 
dence shall  be  sufficient  proof  of  such  intent  can  never  be  mat- 
ter of  legal  definition.  The  law  therefore  refers  the  weight  of 
evidence  and  the  degree  of  probability  to  the  jury;  and  the  only 
test  which  can  be  applied  is  its  sufficiency  to  produce  a  satis&o- 
toxy  conviction  or  belief  in  their  minds. 

Deeming  the  evidence,  extrinsic  of  the  deed,  sufficient  to 
warrant  the  verdict,  it  is  unnecessary  to  decide  upon  the  intrin- 
•io  validity  of  the  instrument.     It  is  not  proposed,  therefore,  te 
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notice  all  tbe  oljeeiioiis  taken  to  it.    Bat  there  is  one  which 
seems  deeerving  of  notice,  especiallj  as  the  oonrt  may  again  be 
leqniied  to  pass  npon  it;  that  is,  that  the  schedule  zeferred  to 
in  the  deed  as  containing  a  description  of  the  property,  and  as 
being  annexed  to  the  deed,  was  not  annexed,  nor  produced  in 
eridence.    There  certainly  should  be  a  description  of  the  prop- 
erty conveyed,  either  in  the  body  of  the  instrument  or  in  a 
schedule  annexed  to  it.    Without  such  a  description,  or  some 
SDcfa  reference  as  to  render  the  property  capable  of  being  ascer- 
tsined  and  identified,  the  deed  will  not  ordinarily  operate  a 
tiansfer  of  the  title.    There  must  in  general  be  some  such  de- 
scription or  reference  to  the  property,  or  the  deed  will  be  inop- 
erfttive  and  invalid.    But  it  is  immaterial  whether  it  be  given  in 
the  body  of  the  instrument,  or  in  a  schedule  annexed,  to  which  ref- 
erence is  made.   The  latter  is  the  usual  method  where  the  property 
is  considerable  in  amount,  or  consists  of  a  variety  of  particulars. 
"  When  schedules  are  intended  to  be  prepared,  and  are  referred 
to  in  the  assignment,  they  should  in  strictness  be  prepared  be- 
fore the  assignment  is  drawn,  or,  at  any  rate,  be  in  readiness,  so 
as  to  be  annexed  to  the  instrument  before  it  is  executed.    In 
some  cases,  however,  where  time  has  not  been  allowed  for  the 
preparation  of  schedales,  particularly  those  of  the  property 
assigned,  an  assignment  executed  without  schedules,  and  only 
referring  to  them  as  '  to  be  made  out  and  annexed '  at  a  future 
time,  has  been  adjudged  valid:"  Burrill  on  Assignments,  247. 
"  If  possible,  these  schedules  should  be  completed  and  annexed 
to  the  assignmeut  before  execution;  but  this  is  sometimes  dis- 
pensed witti.    The  general  rule  on  this  subject  appears  to  be 
this:  that  the  mere  omission  to  annex  the  usual  schedules  is  not 
in  itself  sufficient  to  avoid  the  assignment In  some  in- 
stances, and  when  taken  in  connection  with  other  circumstances, 
this  fact  of  omission  may  be  considered  a  badge  of  fraud.    But 
the  inference  of  fraud  may  be  repelled  by  various  circumstances. 
Thus  in  Massachusetts,  where  the  assignment  itself  contained  a 
proviso  that  schedules  were  to  be  made  out  as  soon  as  might  be, 
the  presumption  of  fraud  was  held  to  be  removed.     So  in  New 
York,  where  fall  schedules  were  presented  to  the  court  in  an- 
swer to  a  bill  filed  by  a  judgment  creditor,  the  inference  of 
fraud  was  held  to  be  repelled.    So  if  the  property  be  described 
in  the  assignment  with  sufficient  certainty  to  enable  the  aF^ignee 
to  take  possession  of  it,  the  omission  to  annex  a  schedule, 
though  provided  for  in  the  deed,  will  not  render  the  assignments 
void.  And  if  possession  accompany  the  transfer,  and  the  tear* 
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tion  be  in  ftll  oih«r  respeets  fair,  tba  men  maii  of  a  abhediib 
will  not  render  it  fEftodnlent.  Want  of  a  sohednle  is  less  sua- 
pioions  where  the  whole  of  the  aangnor^e  proper^  is  conToyed 
for  the  benefit  of  all  oreditora,  than  where  part  of  it  is  oonTejed 
for  particular  orediton: "  Id.  25i-2S6.  A  mere  imperfection  in 
the  description  of  the  proper^  will  not  hare  the  eflBset  of  inval- 
idating the  instrument;  and  a  description  in  general  terms  has 
frequentlj  been  held  unobjeotiomible;  as  where  the  properlj 
was  described  as  the  caigoes  of  certain  TODooln  named,  without 
invoices,  bills  of  lading,  or  valuation,  and  real  estate  lying  in 
Boston,  Charlestown,  and  Maine,  without  a  particular  description 
of  each  parcel,  it  was  held  that  as  the  description  could  be  made 
certain  by  the  reference  given,  it  was  sufficient:  Id.  240  et  seq. 
The  authorities  on  this  subject  are  reviewed  at  considerable 
length  by  Mr.  Burrill's  treatise,  and  the  general  rules  deduced. 
The  extracts  and  references  we  have  given  may  suffice  to  indicate 
the  law  as  applicable  to  the  present  case.  The  description  of 
the  property  given  in  the  deed  is  contained  in  the  following 
clause :  '  'All  and  singular  my  stock  in  trade,  consisting  of  goods, 
wares,  and  merchandise,  and  named  in  the  schedule  hereunto 
annexed,  dated  August  24, 1852,  marked  *  B; '  also  all  my  notes 
and  accounts  due  me  by  debtors,  a  schedule  of  which,  with  the 
names  of  the  debtors,  and  the  amounts  due  by  them,  respect- 
ively, is  to  be  made  and  hereunto  annexed,  marked  '  0.' "  *'A11 
my  stock  in  trade,  consisting  of  goods,  wares,  and  merchandise," 
is  certainly  very  indefinite,  but  perhaps  not  so  indefinite  as  to 
be  incapable  of  being  rendered  certain  by  proo^.  But  it  seems 
the  schedule  of  the  twenly-fourth  of  August,  containing  a  par- 
ticular description  of  the  property,  had  been  prepared  previously 
to  the  making  of  the  deed,  which  bears  date  on  the  ninth  of 
September  following.  Why  the  schedule  was  not  annexed  does 
not  appear.  Its  absence  is  certainly  a  suspicious  circumstance, 
and  unless  explained,  or  unless  there  was  satisfactory  proof  of 
what  property  was  included  in  the  general  reference  "all  my 
stock  in  trade,"  so  that  it  might  certainly  appear  for  what  the 
assignee  is  responsible— whether  the  property  was  not  greatly 
more  than  sufficient  to  satisfy  the  preferred  creditors,  and  what 
particular  property  was  in  fact  embraced  in  the  assignment — ^the 
court,  it  would  seem,  might  well  have  sustained  the  motion  of 
the  appellees  to  exclude  the  assignment  from  the  consideration 
of  the  jury;  for  undoubtedly  it  was  the  right  of  the  deferred 
creditors  to  have  all  the  security  against  abuse  of  the  trust  by 
the  assignee  which  it  was  the  apparent  purpose  of  the  deed  to 
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mflTord,  and  to  be  fully  infonned  m  to  the  disposition  whioh  the 
assignor  had  made  of  his  property.  They  onght  not  to  be  boond 
by  any  assignment  which  was  effected  in  soch  a  manner  as  not 
to  enable  them  to  hold  the  assignee  or  tmstee  responsible  for 
all  the  property  conveyed,  or  as  to  needlessly  embarrass  their 
remedy  against  him  in  case  of  his  delinqnency,  or  which  in  any 
manner  concealed  the  real  transaction,  and  rendered  it,  in  any 
of  its  parts,  not  readily  accessible  to  their  observation,  and  the 
eye  of  the  conrt,  in  case  of  the  neoessily  of  a  resort  to  legal  pro- 
cess for  the  protection  of  their  rights. 

It  is  not  perceived  that  there  is  anything  in  the  chazge  of  the 
court  which  is  erroneous,  or  was  calculated  to  mislead  the  juiy. 
Instructions  will  not  be  deemed  erroneous  merely  because  they 
do  not  embrace  eveiy  aspect  in  which  the  law  applicable  to  the 
case  might  have  been  presented  to  the  jury.  If  the  charge  of 
the  court  was  thought  to  be  imperfect  or  incomplete  in  its  pre- 
sentation of  the  law  of  the  case,  it  was  the  right  of  the  parly  to 
supply  any  supposed  omission  or  imperfection  by  asking  the 
proper  instruction.  Where  this  has  not  been  done,  the  mere 
omission  of  the  court  to  give  instructions  which  would  have 
been  proper  is  not  error.  The  word  "  delay  "  was  evidently  em- 
ployed in  the  charge  of  the  court,  and  was  doubtless  understood 
by  the  jury,  in  the  sense  in  which  it  is  used  in  the  statute;  not 
merely  in  reference  to  a  question  of  time,  but  to  the  interposi- 
tion of  obstacles  in  the  way  of  creditors,  with  the  fraudulent 
intent  to  hinder  and  delay.  In  that  sense,  it  was  properly  held 
to  invalidate  the  assignment:  Burrill  on  Assignments,  c.  22. 

Without  deeming  it  necessary  to  examine  more  particularly  at 
present  the  errors  assigned  in  reference  to  the  ingenious  and 
able  argument  of  counsel  for  the  appellant,  on  the  question 
of  the  validity  of  the  assignment,  we  conclude  that  they  disclose 
no  sufficient  ground  for  reversing  the  judgment. 

But  in  the  ruling  of  the  court  refusing  to  instruct  the  jury  to 
£nd  the  value  of  the  property,  we  are  of  opinion  there  is  error. 
In  order  to  render  the  judgment  contemplated  by  the  statute. 
Hart.  Dig.,  art.  2818,  it  is  essential  that  the  value  of  the  prop- 
-erty  shoidd  be  ascertained.  In  taking  the  bond  from  the  claim- 
jtfit,  the  sheriff  is  required  to  assess  the  value  of  the  property: 
Id.,  art.  2814.  But  this,  it  seems  evident,  was  intended  for  the 
purpose  of  fixing  the  amount  of  the  bond  to  be  given  by  the 
claimant.  Where  the  parties  acquiesce  in  the  estimate  of  value 
Adopted  bj  the  officer,  it  has  been  held  that  it  might  be  taken 
4o  be  the  true  value,  for  all  the  purposes  of  the  rendition  and 
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enforcement  of  the  judgment:  Wright  ▼.  Henderson^  12  Tex.  iS. 
But  it  has  never  been  snppoeed  that  the  sheriff's  estimate  of  the 
Talue  was  conclusive  upon  the  parties.  The  oontraxj  opinicmi 
has  been  entertained:  Id.  46.  The  subject  will  be  found  to 
have  been  sufficiently  examined  in  a  case  decided  at  the  last 
term  at  Tyler,  Lewis  y.  Taylor ,  17  Tex.  67,  upon  the  construc- 
tion of  the  seventh  section  of  the  statute:  Hart.  Dig.,  art.  2820. 

As  the  case  will  be  remanded,  it  is  proper  to  notice  the  objec- 
tion  that  the  issue  was  not  properly  made,  so  as  to  admit  evi- 
dence to  impeach  the  assignment  as  fraudulent.  Although  the 
statute  provides  that  the  court  shall  direct  the  issue  to  be  made 
up,  Hart.  Dig.,  art.  2816,  yet  the  form  and  manner  of  making  it 
are  left  to  the  parties.  The  issue  was  accordingly  made,  pro- 
pounding the  question,  in  the  most  general  terms,  of  the  claim- 
ant's right  of  property  in  the  goods.  The  only  pleading  before 
the  court,  at  the  time  of  forming  the  issue,  was  what  purports 
to  be  the  claimant's  answer,  in  which  he  did  not  plead  his  title, 
or  notify  the  plaintiffs  or  the  court  on  what  title  he  intended  to 
rely  to  maintain  his  claim  to  the  property.  Not  having  pleaded 
his  title,  the  plaintiffs  could  not  be  required  to  plead  in  avoid- 
ance of  it;  nor  could  other  issues  be  made  than  that  which  was 
made,  upon  the  bare  claim  of  property.  The  issue  was  what  the 
claimant  made  it;  and  under  such  an  issue,  the  greatest  latitude 
of  proof  must  necessarily  be  admitted.  The  plaintiffs  could  not 
be  required  to  anticipate  the  claimant's  evidence  of  title,  and 
plead  to  it;  they  are  not  supposed  to  have  known  in  what  it  con- 
sisted. When  produced  in  evidence,  they  must  be  allowed  to- 
introduce  evidence  to  impeach  its  validity. 

It  does  appear  that  after  the  issue  was  made  up,  the  claim- 
ant filed  an  ''amended  answer,"  in  which  he  pleaded  specially^ 
his  title.  But  it  does  not  appear  to  have  been  by  leave  of  the^ 
court;  nor  does  it  appear  that  either  the  plaintiff  or  the  court 
had  notice  of  it.  After  the  formation  of  the  issue  under  the 
statute,  the  parties  were  not  bound  to  anticipate  further  plead- 
ings; and  unless  in  some  manner  brought  to  the  attention  of  the 
court,  or  the  notice  of  the  party  in  time  to  reply  to  or  take  issue 
upon  them,  they  cannot  properly  be  considered  as  changing  the- 
issues  previously  formed,  or  as  affecting  the  right  to  introduce- 
evidence  applicable  to  those  issues.  Had  the  claimant  pleaded 
his  title  in  the  first  instance,  or  had  his  amended  answer  been 
filed  before  the  issue  was  made  up,  or  had  it  been  brought  to  tbe- 
notice  of  the  court  and  the  opposite  party  when  filed,  the  latter 
might  have  been  required  to  plead  specially  the  matter  relied  ou 
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to  invalidate  it,  in  oxder  to  the  formation  of  the  appropriate 
iasaee,  and  the  admiasion  of  evidence  to  impeach  the  title.  But 
the  case  must  be  viewed  as  having  gone  to  trial  upon  the  issue 
as  made  up  by  the  parties  under  the  direction  of  the  court;  and 
upon  the  state  of  the  record,  to  admit  the  deed  of  assignment  in 
evidence,  and  then  to  have  excluded  the  evidence  offered  to  in- 
validate it,  would  have  operated  a  surprise,  and  manifest  in- 
justice to  the  plaintiffs.  The  objection  to  evidence,  therefore, 
on  the  ground  of  its  supposed  want  of  relevancy  to  the  issue,  was 
not  well  taken. 

But  because  the  court  erred  in  excluding  evidence  of  the  value 
of  the  property,  and  refusing  to  instruct  the  jury,  at  the  instance 
of  the  claimant,  to  find  its  value,  the  judgment  must  be  reversed 
and  the  cause  remanded. 

Beversed  and  remanded. 

AflsiONiCENT  IS  Void  WmcH  ooxs  hot  Sxoitiui  Equal  DisnuBUTioir 
araoDg  the  creditors,  bat  reaenree  a  portioa  to  the  Mrignor:  Pike  r.  Baoonf 
88  Am.  Deo.  299,  and  notes  263,  coUectiDg  prior  caaes;  Andermm  ▼.  FvUer^ 
36  Id.  290;  KuyhndaU  v.  McDonald,  57  Id.  212,  and  note  216,  collecting 
eases  on  the  effect  of  retention  of  possession  by  vendor  after  assignment. 

Fraud  mat  bi  Pbovsd  bt  CntcnifSTAivnAL  or  preeumptiTe  evidence: 
BriKoe  v.  Brtnutugh,  46  Am.  Dec.  108,  and  noto  120;  Burch  v.  SmUh,  65  Id* 
154,  noto  157.  The  proof  in  such  cases  mast  be  satisfactory:  WhiU  v.  TroUer, 
63  Id.  112,  noto  125.  Circamstanoes  need  not  be  of  so  conclasive  a  natars 
and  tendency  as  to  ezdnde  every  other  hypothesis  than  the  one  soaght  to  ba 
established,  in  order  to  anthoriae  a  jury  to  deduce  from  circamstantial  evi- 
dence the  condnsion  of  fraud:  Sporki  v.  Daufaon^  47  Tex.  146,  citing  the 
inrincipal  case. 

Fbauduluit  Iktkht  18  Qnunov  fob  Jcbt:  Briscoe  v.  Bronaugh,  40 
Am.  Deo.  106;  BiUfng$  v.  BiUii»if»,  66  Id.  319;  KuykendaU  v.  McDonald,  67 
Id.  212;  Bwck  v.  SmJUk,  65  Id.  164,  and  citations  in  notes  to  these  cases. 
Specific,  malidons,  covinous,  guileful  intention  to  hinder,  delay,  and  defraud 
creditors  is  a  qnestion  of  fact,  to  be  ascertained  upon  evidence,  as  other  facta 
are  when  submitted  to  a  jury:  Bcddwin  v.  Peet,  22  Tex.  717. 

JmwK  18  NOT  Bound  to  Present  Case  in  Every  Aspect  of  which  it  is 
ansceptible  on  the  evidence:  Sidwell  v.  Evam,  21  Am.  Dec.  387;  Kratfffnum 
▼•  Qrtiaemert  67  Id.  437.  Instructions  will  not  be  deemed  erroneous  because 
they  do  not  embrace  every  sspect  in  which  the  law  might  have  been  pre- 
sented to  the  jury:  Thompson  v.  Payne,  21  Tex.  625,  citing  the  principal  case. 

It  is  not  Error  to  Omit  to  Givr  Instroctions  not  Asked:  J/o«f«  v. 
Botion  and  Maine  B,  B,,G4^  Am.  Dec.  381,  and  citations  in  note  393. 

AaSIONUKNT  MAT   BE    HeLD    INVALID  WHERE  THERE  IS  No  DESCRIPTION 

of  the  property  by  schedules  or  otherwise,  such  as  will  lead  to  its  being  ascei> 
iained  or  identified:  Bcddwin  v.  Peei,  22  Tex.  720;  but  when  the  description  it 
made  certain  by  some  other  means  then  a  schedule  or  other  specific  desorip- 
tioDt  need  not  be  given,  however  advisable  that  this  be  done;  Crow  v.  Btd 
Sher  Ob.  Bank,  62  Id.  368,  all  citing  the  principal 


892  Frankuk  v.  Coffee.  [Texafl^ 

Trust  Dno  ot  Emtibb  Oapital  Stock  of  a  firm  made  six  montht  prior  to 
thofar  being  declared  bankmpt,  and  not  recorded,  proTiding  for  the  retentioa 
of  posseflsion  of  the  property  by  them,  with  power  to  eell  in  the  oidinacy 
ooorse  of  trade  and  pay  the  claims  of  certain  orediton,  if  not  per  m  Toid  on 
the  ground  of  fraad:  8eaU  t.  A\ford^  63  Tex.  92. 


FbAKKLIN   V.    GOFFEB. 

[18  TuAii,  418.] 

HomsTiAD  Nboissabilt  Includbs  Idka  or  Honsx  ob  BxsiDBircni  of  some 
sort,  and  the  exemption  guaranteed  by  the  law  and  constitation  of  Texai 
if  baaed  npon  the  suppoBition  that  there  is  a  homestead  in  fact;  a  home 
in  which  the  citixen  and  his  family  are  or  might  be  domiciled,  and  that 
it  does  not  consist  of  land  merely. 

Whxbx  Hohx,  Residxnce,  ob  Sxttlemxnt  has  Onox  been  Aoquiked  on 
Isnds  it  is  not  necessary  that  there  should  be  continuous  actual  occupa> 
tion  to  secure  the  homestead  from  forced  sale;  an  absence  temporary  in 
its  nature,  and  not  designed  as  an  abandonment,  will  not  work  a  forfeiture 
of  the  right. 

In  Obdxb  to  Sboitbe  Homestead  Exemption,  it  is  not  necessary  that  a 
house  should  be  actually  built  or  improvements  made  upon  the  land; 
but  there  must  be  a  preparation  to  improve,  and  of  such  a  character  and 
to  such  an  extent  as  to  manifest  beyond  doubt  an  intention  to  complete 
the  improvements  and  reside  upon  the  place  as  a  home. 

Ukdxb  Statutobt  Provisions  of  Law  of  Texas,  the  various  articles  of 
personal  property  exempt  from  execution  secured  to  the  debtor  must 
exist,  and  he  must  be  the  owner  of  them,  before  the  benefit  of  the  stat- 
ute can  be  claimed  by  him. 

Thb  opinion  contains  the  facts. 

J.  T.  Harcaurt,  for  the  appellant. 

W.  R,  Jarmon  and  Fred.  Tate,  for  the  appellees. 

By  Court,  Hemphill,  C.  J.  The  appellant,  Nicholas  Frank- 
lin,  was  the  owner  of  a  tract  of  land  a  few  miles  from  the  town 
of  Lagrange.  He  had  not  resided  upon  the  land  before  bis 
marriage;  and  since  his  marriage  he  bad  lived,  under  some  as- 
rangement,  at  the  house  of  his  mother-in-law  in  the  town.  Eight 
or  ten  years  ago  there  was  a  small  cabin  built  upon  the  land, 
and  a  patch  of  two  or  three  acres  inclosed.  There  was  no  evi- 
dence that  the  improvements  were  made  by  or  for  Franklin.  A 
witness  thought  that  another  person  whom  be  named  made  the 
improvements.  A  free  negro  occupied  the  cabin  for  a  short 
time.  The  improvements,  viz.,  fence  and  cabin,  remained  on 
the  land  only  one  season,  and  no  one  would  now  know  that  the 
land  had  ever  been  improved.     The  land  was  sold  at  sheriff's 
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Bale,  and  appellants,  Tic.,  Franklin  and  his  wife,  sue  to  set  aside 
the  sale,  on  the  ground  that  the  land  was  the  only  tract  owned 
by  them;  that  it  was  their  homestead,  and  as  snch  was  exempted 
from  forced  sale  under  execution.  It  was  in  proof  that  Frank- 
lin had  appeared  at  the  sheriff's  sale  and  given  notice  that 
whoever  bought  the  land  would  buy  a  lawsuit. 

A  jury  was  waived,  and  the  cause  being  submitted  to  the 
court,  judgment  was  given  for  the  defendant. 

That  the  homestead  exemption  was  founded  upon  principles 
of  the  soundest  policy  cannot  be  questioned.  Its  design  was  not 
only  to  protect  citizens  and  their  families  from  the  miseries  and 
dangers  of  destitution,  but  also  to  cherish  and  support  in  the 
.bosoms  of  individuals  those  feelings  of  sublime  independence 
which  are  so  essential  to  the  maintenance  of  free  institutions. 

These  are  noble  objects;  and  such  oonstmotion,  consistent 
with  the  spirit  of  the  provision,  should  be  given,  as  would  pro- 
mote and  secure  the  purpose  intended.  But  the  exemption 
guaranteed  by  law  and  the  constitution  is  based  upon  the  sup- 
position that  there  is  a  homestead  in  fact,  in  actual  existence; 
that  there  is  a  home  in  which  the  citizen  and  his  family  are  or 
might  be  settled.  We  are  called  upon  in  this  suit  to  extend  the 
exemption,  and  declare  that  land  upon  which  the  owner  never 
resided,  never  used,  or  attempted  or  was  preparing  to  use,  as  a 
home,  and  which  is  in  fact  wild  and  uncultivated,  should  be  re- 
garded as  a  homestead,  and  as  such  protected  from  execution. 
We  cannot  assent  to  the  proposition  that  this  land  should  be 
considered  as  a  homestead.  The  proposition  would  have  been 
sound  had  the  constitution  declared  that  two  hundred  acres  of 
land  belonging  to  a  head  of  a  family  should  be  exempted  from 
forced  sale.  But  such  is  not  the  provision.  The  homestead, 
not  to  exceed  two  hundred  acres,  is  declared  to  be  exempted. 
There  must  be  a  homestead  over  which  the  constitution  may 
throw  its  shield,  and  not  land  merely,  upon  which  the  owner 
may  or  may  not  put  his  cabin,  mansioo,  or  improvements,  and 
claim  as  a  home. 

A  homestead  necessarily  includes  the  idea  of  a  house  for  resi- 
dence or  mansion-house.  On  town  or  city  lots  it  cannot  exceed 
a  certain  value.  But  on  the  rural  homestead  there  is  no  such 
restriction.  The  dwelling  may  be  a  splendid  mansion,  or  a  mere 
cabin  or  tent,  open  to  the  winds  and  rains  of  heaven.  If  there 
be  either,  it  is  under  the  protection  of  the  law;  but  there  must 
be  a  home  residence  before  the  two  hundred  adjoining  acres  can 
be  claimed  as  a  homestead.    Where  a  home  residence  or  settle- 
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tudHt  has  once  been  aoqoired  on  lands,  it  would  not  be  naoessaiy 
that  there  should  be  continuous,  actual  oooapationy  to  secure 
the  land  from  forced  sale.  If  the  dtisEen  or  family  should  leave 
in  search  of  another  home,  the  first  would  remain  until  the 
flecond  should  be  acquired.  If  a  husband  remove  his  wife 
and  family  into  another  county,  and  without  providing  them 
a  home  abandon  his  wife,  she  might  again  resume  possession 
of  the  homestead:  FutterUm  v.  Doyle,  18  Tex.  8.  And  no 
absence,  on  pleasure  or  business,  temporary  in  its  nature,  and 
not  designed  as  an  abandonmeiit,  would  work  a  forfeiture  of  the 
right.  Nor  would  it  be  necessary  to  secure  the  exemption  that 
a  house  should  be  built  or  improvements  made.  But  there  must 
be  a  preparation  to  improve,  and  this  must  be  of  such  a  char- 
acter and  to  such  an  extent  as  to  manifest,  beyond  a  doubt,  the 
intention  to  complete  the  improvements  and  reside  upon  the 
place  as  a  home. 

By  law,  various  articles,  in  addition  to  the  homeste!«d,  are 
exempt  from  execution;  as,  vis.,  furniture,  tools  of  trade,  cows, 
hogs,  etc.  But  these  must  exist  in  fact  before  the  beneitt  can 
be  claimed.  The  law  provides  that  these  articles  shall  be 
secured  to  the  debtor  out  of  his  property,  but  that  is  only  in  the 
event  that  he  is  the  owner  of  such  articles.  This  rule  prevades 
the  entire  exemption.  It  becomes  operative  only  when  the 
specific  articles  which  it  covers  are  in  actual  existence  as  th# 
property  of  the  debtor. 

The  rule  is  reversed  where  the  claim  is  for  the  benefit  of  the 
widow  and  children  out  of  the  estate  of  the  decedent.  But  that 
has  no  application  where  debtors  are  claiming  exemption  W  their 
own  right. 

In  this  case  there  was  no  house  or  home  upon  the  land.  The 
plaintiff  had  not  resided  there  before  or  since  his  marriagn.  He 
hod  made  no  preparation,  or  done  no  acts,  which  would  evince  a 
fixed  intention  and  purpose  to  select  and  appropriate  the  plact 
as  a  home;  and  we  are  of  opinion  that  there  is  no  enor  in  tb« 
judgment,  and  that  the  same  be  affirmed. 

Judgment  aflbmed. 

What  OooupAnoir  NioiaaART  to  Ck>V8TiTtJTa  Hombstbai):  Ckariemr, 
Lambenon,  63  Am.  Deo.  457,  and  note  463;  Walien  r.  Peopfe,  65  Id.  730f 
note  to  Tajflar  v.  Harffom^  60  Id.  606. 

What  Absskgb  will  Work  Abandonmxnt  or  HoimTBAD:  SiewaH  v. 
Machejf,  67  Am.  Dec  906,  and  caaea  dted  mpra, 

HOMBSTSAD  NbOISSAIULT  INCLUDES  IdSA  OF  HOUSB  OR  BbSIDBNOB:  8coU 

V.  D^tr,  60  Tex.  137;  and  if  the  owner  does  not  reside  npon  tha  piemlaei.  It 
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k  not  hb  honiMlMd,  Mid  li  Uabk  to  be  aold  at  foned  Mkt  IToOer  ▼•  IWsil, 
SI  Id.  685  (hometiMid  gmms);  bat  it  ii  not  imommry  that  a  boaae  be  bailt 
or  improveaieati  made  upon  tbe  land  to  eecnre  it  aa  a  bomeatead;  boweyer, 
ibere  moat  be  anoh  preparation  to  improve  aa  abowa  beyond  doubt  an  inten- 
tion to  reaide  npon  tbe  pbuse  aa  a  borne,  and  oomploto  the  improrementa: 
Mordamd  t.  BamMturi,  UU.280;  H.SO.  N.  B.  R.  Co.  w.WkUer,  Id.  611; 
i?anict T. IFMte,  53 Id.  631;  8eoUr.  Dyer,  60 Id.  138»  aU  dting tbe prindpal 


McBB  ExMOYAL  OF  HusBAND  AHB  Whb  from  Umd  will  not  operate  ^pio 
Jacto  aa  an  abandonment  of  it  aa  their  bomeatead:  Tkoma»  v.  WUUamB,  50 
Tex.  273,  citing  tbe  principal  caaOy  which  ia  cited  in  Howard  v.  Marthatt^  48 
Id.  478,  to  the  pmnt  that  the  conalittftion  of  Texaa,  when  nring  the  worda 
**  homeetead  "  and  "  family,"  did  not  oontamplate  that  the  partiea  ooonpying 
it  should  be  compoeed  of  a  family  who  were  neither  rdated  by  blood  nor 
connected  by  marrii^e. 


Smith  v.  F^sbbt* 

riB  TaxAa,aO.] 

UvDKB  Tbcas  QriAiVTEt  Shkbiw  Who  Fails  to  Bannui  KxaoonoH  aa 
<Urected  by  law  ia  prima  facie  liable  to  the  plaintiif  in  the  ezeontion  for 
the  foil  amonnt  of  the  debt,  intexeat,  and  coata;  bot  thii  ii  not  oondn* 
aiTely  the  meaaore  of  damagea.  The  officer  may  avoid  the  liability  by 
proTing  a  reasonable  excuse  for  hia  fkilnre  to  make  the  retnm,  or  that 
the  plaintiff  baa  snatained  no  injnry.  The  harden  ia,  however,  apon  him 
to  ao  prove;  and  where  he  pleads  that  the  Jodgmant  debtor  waa  inaol- 
▼ent,  and  that  conaaqoently  the  plaintiiT  baa  aoatained  no  injoiy,  he  may 
be  bald  liable  for  nominal  damagea  and  coats. 

Suit  against  Smith  and  hia  soietiea  for  the  failure  of  Smith, 
as  aheriffy  to  return  two  executions  in  faTor  of  plaintiflh.  Plain- 
tiffs' jadgments  were  recovered  at  the  spring  term,  1863;  ezecn- 
tions  were  issued  thereon  returnable  at  the  next  term.  This 
action  was  commenced  in  November,  1854,  and  defendant  proved 
that  the  judgment  debtors  named  in  the  executions  were  insol- 
vent, and  had  no  properly  out  of  which  to  satisfy  said  judg* 
ments.  Notwithstanding  this  defense,  the  court  gave  jnd^ent 
for  the  plaintiffs. 

J,  H.  Bob9on,  for  the  plaintiffs  in  ezror. 
O.  W.  Smiih,  for  the  defendants  in  error. 

• 

By  Court,  Whulkb,  J.  In  the  rendition  of  judgment,  the 
court  evidently  proceeded  on  the  ground  that  the  insolvency  of 
the  defendants  in  execution,  and  the  fact  that  the  plaintiffs  had 
sustained  no  injury  by  reason  of  the  default  of  the  sheriff,  did 
not  affect  their  right  under  the  statute.  Hart.  Dig.,  art.  1846, 
to  have  judgment  against  him  and  his  sureties  for  the  full 
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amoiint  of  the  debt,  interest,  and  costs.  The  judgment  caa 
only  be  supported  on  the  ground  that  the  statute  fixes  abso- 
lutely the  measure  of  the  plaintiffs'  damages;  and  it  makes  no- 
difference  that  they  have  not  been  injured  by  the  default  of  tho 
sheriff;  they  are  entitled  to  their  judgment,  irrespective  of  the 
question  of  injuzy.  If  this  view  of  the  law  be  correct,  it  would 
make  no  difference  though  after  the  issuance  of  the  ezecutioi^ 
the  debt  had  been  paid.  The  principle  upon  which  the  liability 
of  the  officer  is  made  to  rest  would  apply  as  well  to  that  case- 
as  the  present.  The  contrary,  however,  was  decided  in  the 
case  of  HamiUon  v.  Ward,  4  Tex.  856.  The  primary  object  of 
the  statute  was  held  to  be  to  give  compensation  to  the  puiy  for 
the  injury  occasioned  by  the  default  of  the  officer;  and  whero 
no  injury  had  been  sustained,  it  was  held  there  could  be  no  right 
to  compensation.  Accordingly,  it  appearing  that  after  the  de- 
fault the  plaintiff  had  been  paid  his  debt,  it  was  decided  that 
he  could  not  proceed  against  the  sheriff  for  failing  to  return  the 
execution.  And  in  Underwood  v.  Eu88eU,  Id.  175,  it  was  held 
that  although  the  statute  did  not,  in  express  terms,  admit  of 
any  excuse  for  the  default  of  the  officer,  yet  it  must  be  intended 
that  a  reasonable  excuse  would  be  heard;  and  such  excuse  was 
there  held  to  acquit  the  sheriff  of  liability.  The  construction 
which  these  cases  have  put  upon  the  statute,  and  which  we  see 
no  cause  to  depart  from  in  the  present  case,  is,  that  a  sheriff 
who  fails  to  return  an  execution  as  directed  by  law  is  prima  facie 
liable  to  the  plaintiff  in  execution  for  the  full  amount  of  the 
debt,  interest,  and  costs.  That,  prima  facie^  is  the  measure  of 
the  plaintiff's  damages.  But  it  is  not  conclusive;  and  the  officer 
may  avoid  such  liability  by  proof  showing  a  reasonable  excuse 
for  his  failure  to  return  the  execution,  or  that  the  plaintiff  has 
sustained  no  injury.  The  burden  of  proof  is  upon  the  officer; 
and  in  a  case  like  the  present,  he  may  be  held  liable,  at  all  events, 
for  nominal  damages  and  costs,  as  in  the  case  of  an  ordinary 
action  against  him:  Sedgwick  on  Damages,  2d  ed.,  509.  In 
Eamilton  v.  Ward,  supra,  we  held  otherwise;  but  there  the  debt 
had  been  fully  paid  and  satisfied  before  the  proceeding  against 
the  sheriff  was  commenced.  There  was  not  even  an  apparent 
right  of  action  at  the  time  of  instituting  the  proceedings,  which 
distinguishes  that  from  the  present  case. 

Where,  under  statutes  similar,  perhaps,  to  ours,  the  insol- 
vency of  the  judgment  debtor  has  not  been  admitted  as  a 
defense  or  in  mitigation  of  damages,  the  party  who  would  pro- 
ceed against  the  officer  for  a  failure  to  return  the  execution  ia> 
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leqnized  to  institate  his  prooeeding  prompfly;  oflierwise  lie  Im 
barxed  of  his  zemedy.  Here  it  is  prodded  bj  statate  that  the 
motion  against  the  dieriff  and  his  snietieB  may  be  made  at  any 
time  ^thin  five  years  from  the  day  on  which  ilie  execution  was 
returnable:  Hart.  Dig.,  art.  2378;  and  but  three  days'  notice  is 
required  to  be  given  of  the  motion:  Id*,  art.  1846.  The  only 
seeurity  which  the  officer  has,  where  he  has  made  due  return  of 
the  execution,  is  that  the  clerk  will  do  his  duty  in  recording  the 
return  and  presenring  the  eridences  of  it.  It  is  not  improbable 
that  the  officer,  summoned  to  answer  upon  so  short  a  notice, 
years  after  the  alleged  default,  and  after  he  has  gone  out  of 
office,  may  sometimes  be  placed  apparently  in  default  when 
really  he  had  performed  his  duly.  The  temptation  to  seek  to  fix 
Uabiliiy  upon  him  will,  of  course,  be  in  proportion  to  the  diffi-* 
eulty  of  collecting  the  debt  from  the  judgment  debtor.  In 
Kentucky,  where,  it  seems,  the  insolvency  of  the  defendant  in 
execution  has  not  been  admitted  as  a  defense  under  their  statute^ 
the  court  on  one  occasion  remarked  that  executions  have  some- 
times issued  against  men  hopelessly  bankrupt,  with  no  other  de- 
sign than  to  take  advantage  of  some  possible  slip  or  omission  of 
the  officer  of  the  law:  Per  Bobertson,  0.  J.,  in  Maury  v.  Cooper, 
8  J.  J.  Marsh.  224.  We  might  expect  to  witness  similar  abuses — 
and  the  opportunities  for  practicing  them  would  be  greater  here, 
owing  to  the  greater  length  of  time  allowed  within  which  to 
make  the  experiment — ^if  the  officer  were  to  be  held  liable  at  all 
events.  Sheriffii  should  be  held  to  a  strict  accountability;  and 
wherever  injury  has  or  may  have  resulted  to  a  party,  from 
neglect  of  duty  by  themselves  or  their  deputies,  they  and  their 
sureties  should  be  made  responsible.  But  the  officer  ought  not 
to  be  subjected  to  such  perils  and  penalties  for  mere  technical 
defaults,  where  no  one  has  been  injured,  as  that  no  discreet  or 
judicious  man  would  be  willing  to  take  upon  himself  the  re- 
sponsibility of  the  office.  It  cannot  be  supposed  that  the 
legislature  intended,  nor  does  the  language  of  the  statute 
require,  a  construction  which  would  impose  such  penalties  for 
the  benefit  of  those  who  have  not  been  injured  by  the  derelic- 
tion of  the  officer.  The  primary  object  of  the  statute  must 
have  been  to  afibrd  a  redress  for  injuries.  It  could  not  have 
been  intended  to  hold  out  a  temptation,  and  afford  the  oppor- 
tunity, to  those  who  had  sustained  no  injury,  and  consequentiy 
could  have  no  real  ground  of  complaint,  to  speculate  upon  the 
derelietions  of  the  officer.  If  the  primary  object  had  been  to 
impose  a  penalty  by  way  of  punishment,  it  wotdd  not  have  been 
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provided  that  the  penalty  ahould  go  to  the  plaintiff  in  execa- 
tion,  in  oases  where,  not  being  an  injured  party,  he  could  hare 
no  right  to  claim  it.  It  proyides  that  for  failing  to  return  an 
«ieontion  on  the  day  and  at  the  place  the  same  shall  be  made 
cetumable,  the  sheriff  **  shall  be  liable  to  pay  the  plaintiff  in 
execution  the  full  amount  of  the  debt,  interest,  and  costB.** 
But  it  does  not  necessarily  result  that  he  shall  be  so  liable  at  all 
events,  although  he  may  have  a  reasonable  excuse,  and  although 
the  plaintiff  may  have  a  reasonable  excuse,  and  although  the 
plaintiff  has  not  been  injured  or  hindered  in  the  collection  of 
his  debt.  It.goes  upon  Uie  general  presumption  that  the  debtor 
is  solvent,  and  that  the  neglect  of  duly  will  result  in  injury. 
But  where  the  opposite  is  shown  to  be  the  fact,  the  case  does  not 
come  within  the  object  and  policy  of  the  law.  If,  therefore, 
the  question  were  an  open  one,  we  think  the  construction  here- 
tofore placed  upon  the  statute,  by  the  cases  to  which  we  have 
referred,  the  true  construction.  The  present  case  comes  clearly 
within  the  principle  of  those  decisions;  conformity  to  which 
requires  that  the  judgment  be  reversed,  and  the  cause  will  be 
remanded  for  a  new  trial. 
Beversed  and  remanded. 

LiABiUTT  or  SHKBnrr  fob  Failobb  to  RnvBH  BxaoimoH:  HaU  ▼. 
Brooks,  30  Am.  Deo.  485;  L(n/Kn  r.  WilUurd,  26  Id.  <I29;  CommomweaiUk  v. 
Moffee,  49  Id.  600,  Mid  note  513. 

Mjkasurb  ov  Damaob  aoaikst  Shekitf  fob  Non-bbtubn  or  Ezscunovt 
Svan*  V.  Oovemor,  54  Am.  Dec.  172,  note  176,  and  casea  cited  ntpra, 

iNSOLVBMOTor  Dbtendants  IN  EzsGTTTiON  la  not  equivalent  to  "proper 
official  diligence  **  on  the  part  of  the  sheriff,  and  ia  not  a  good  defenae  for  him 
In  an  action  for  failore  to  levy  and  retom  an  ezwmtioii:  Vamf^n  v.  WarmeU^ 
S8  Tez.  121,  dting  the  principal  caae. 


Watkhib  v.  Waleeb  Gouktt. 

[18  Tkxas,  686.] 
BOA2>  OvnSIKB  MAT,  WTTHOCT  BXGOMHIO  TbISPASSKB,  €k>  UFOH  ADJAOBIft 

Land  and  take  timber  treea  for  road  purpoeea,  when  the  amoont  takes 
doea  not  materially  injure  or  impair  the  value  of  the  land. 

OwNXB  or  Land  is  Bntitlkd  to  Compensation  from  Gountt  bob  Tbuei 
taken  from  hii  land  by  road  overseer  to  repair  road. 

BoAD  Ovxbsbkb  IB  LxoALLT  GoNSTiTurKD  AoBNT  of  the  coiinty  from  whlob 
he  receives  his  appointment,  and  the  county  ib  liable  in  its  oorpomito 
cftpaoity  for  any  acts  done  by  him  in  the  prooer  and  necessary  ozeroisa 
of  the  authority  conferred  upon  him. 
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Pwrsnam  aUeging  that  one  Whitehead,  after  being  appointed 
and  acting  as  a  road  oreraeer  in  Walker  ooontj,  entered  upon 
petitioner's  land  without  his  consent,  and  out  therefrom  three 
thousand  timber  trees  for  the  purpose  of  repairing  a  road;  that 
ihe  trees  so  cut  were  of  the  yalue  of  twenfy  cents  each;  that  the 
land,  amounting  to  sixty  acres,  from  which  the  trees  were  cut, 
was  mostly  Taluable  for  the  trees  upon  it;  and  that  by  the  cut- 
iing  from  it  of  the  trees  its  yalue  had  been  reduced  to  fifty  cents 
per  acre;  that  its  original  value  was  seven  dollars  per  acre. 
Wherefore  the  petitioner  prayed  damages  in  the  sum  of  five  hun- 
•dred  dollars.  There  was  judgment  by  default,  and  a  jury 
assessed  the  damages  at  twenty  dollars.  The  default  was  then 
«et  aside,  and  a  demurrer  and  answer  filed,  the  demurrer  was 
sustained,  the  petition  dismissed,  and  petitioner  appeals. 

Leigh  and  Baker ^  for  the  appellant. 
A.  M.  Branch^  for  the  appellee. 

By  Court,  Wheblib,  J.  The  fact  that  the  juy  impaneled 
to  asBess  the  damages,  when  there  was  no  defense,  estimated 
the  plaintiff's  damage  at  no  more  than  twenty  dollars,  renders 
it  probable  that  a  vezy  different  case  was  presented  by  the  eyi- 
dence  from  that  stated  in  the  petition.  But  in  revising  the 
ruling  of  the  court  sustaining  the  demurrer,  the  matters  con- 
tained in  the  petition  must  be  taken  to  be  true  as  therein  stated; 
and  the  question  is,  whether  they  are  sufficient  to  entitle  the 
plaintiff  to  maintain  his  action. 

For  the  appellee  it  is  insisted  that  the  plaintiff  has  no  right 
of  action;  for,  that  a  private  mischief  is  to  be  endured  rather 
than  a  public  inconvenience;  and  the  right  of  eminent  domain 
gives  to  the  legislature  the  control  of  private  property  for  pub- 
lic uses.  And  the  legislaturo  have  declared  that  '*  when  to  the 
overseer  of  the  roads  it  may  appear  expedient  to  make  cause- 
ways and  build  bridges,  the  timber  most  convenient  may  be 
used:"  Acts  6th  Legis.  140,  sec.  17. 

It  is  true  that  there  aro  cases  in  which  the  rights  of  property 
must  be  made  subservient  to  the  public  welfare.  Thero  may 
be  cases  where  the  right  of  the  public  rests  upon  a  principle  of 
necessity,  which  will  justify  the  appropriation  or  destruction  of 
private  property  without  rendering  the  public  liable  to  make 
reparation.  If  a  public  highway  be  out  of  repair,  the  passen- 
gers may  lawfully  go  through  an  adjoining  private  inclosure. 
It  is  lawful  to  raze  houses  to  the  ground  to  prevent  the  spread- 
ing of  a  confiagration.    These,  it  is  said,  are  cases  of  urgent 
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necessity^  in  which  no  action  hiy  at  common  hiw  by  the  indiTid* 
nal  who  sustained  the  injuiy.  And  it  is  true,  too,  that  the 
right  of  public  domain,  or  inherent  sovereign  power,  giTcs  to- 
the  legislature  the  control  of  private  property  for  public  uses. 
Boads  may  be  cut  through  the  lands  of  individuals  without  their 
consent;  and  timber  mpy  be  taken  from  the  adjacent  lands  to- 
make  the  necessary  causeways  and  repairs,  without  the  consent 
of  the  proprietor.  But  to  this  right  there  is,  in  this  state,  a^ 
qualification  annexed  by  the  declaration  in  the  bill  of  rights,  that 
**  no  person's  property  shaU  be  taken  or  applied  to  public  use 
without  adequate  compensation  being  made,  imless  by  the  con- 
sent of  such  person."  And  provision  has  been  made  by  law 
for  ascertaining  the  injury  occasioned  by  establishing  a  road 
through  ctdtivated  or  inclosed  land,  and  making  compensation:. 
Hart.  Dig.  854;  Acts  5th  Legis.  37,  88,  sees.  6  et  seq.  There 
are  similar  declarations  and  provisions  in  the  constitutions  and 
laws  of  most  of  the  other  states.  It  is  held  to  rest  with  the 
legislature  to  judge  of  the  cases  which  require  the  application 
of  the  right  of  eminent  domain.  It  may  be  applied  to  roads, 
canals,  ferries,  bridges,  etc.,  provided  there  be  in  the  assump* 
tion  of  the  property  evident  utility  and  reasonable  accommoda- 
tion as  respects  the  public.  But  real  property  is  held  by  grant 
from  the  government;  and  it  would  be  a  violation  of  the  con- 
tract, and  repugnant  to  the  constitution,  to  appropriate  it  to  pub- 
lic use  without  compensation  to  the  owner.  This  has  become 
an  acknowledged  principle  in  most  of  the  states,  and  I  presume 
in  all  whose  constitutions  contain  similar  declarations  to  our 
own.  There  is  no  such  provision  in  the  constitution  of  South 
Carolina;  and  it  was  there  held  that  the  legislature  had  the 
right  to  cause  roads  to  be  opened,  and  materials  taken  for  keep- 
ing them  in  repair,  vdthout  the  consent  of  the  owner,  and  without 
making  compensation.  But  the  court  were  not  unanimous  in 
this  opinion.  Some  of  the  judges  expressed  dissatisfaction  with 
the  decision  in  so  far  as  it  claimed  for  the  legislature  the  power, 
without  accompanying  its  exercise  with  compensation,  and 
especially  the  delegation  of  such  power  to  the  commissioners 
of  roads:  State  v.  Dawson,  3  Hill  (S.  C),  100.  I  am  not  aware 
that  such  a  power  is  claimed  for  the  legislature  in  any  of  the 
states  whose  constitutions  contain  the  restriction  upon  the 
power  which  ours  does. 

It  is  contended  by  counsel  for  the  appellant  in  this  case  that, 
a  highway  being  but  a  public  easement,  the  freehold  remaim'ng 
in  the  orif^nal  owner,  and  the  public  having  only  the  right  of 
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passing  and  repassing,  and  as  incident  thereto  the  right  of  dig- 
ging earth  and  felling  trees  for  its  repair,  this  incidental  right 
of  the  public  comprehends  only  such  uses  of  the  property  of  the 
owner  of  the  soil  over  which  the  road  passes  as  are  necessary  to 
the  enjoyment  of  the  easement,  and  ''which  in  their  exercise 
will  not  interfere  with  indiyidnal  rights,  to  the  material  detri- 
ment and  injury  of  private  property;  and  that  where  the  neoes- 
flary  exercise  of  such  right  without  the  consent  of  the  owner 
operates  to  the  serious  injury  or  spoliation  of  private  property, 
the  bill  of  rights  secures  to  the  party  injured  an  adequate  com- 
pensation  for  the  injury  sustained."  In  this  we  concur  with  coun- 
ael ;  and  as  presented  by  the  petition,  the  present  is  a  case  which, 
upon  this  principle,  clearly  entitles  the  plaintiff  to  compensa- 
tion. We  do  not  suppose  the  legislature  intended  by  the 
provision  respecting  the  taking  of  timber,  to  which  we  have 
referred,  the  infraction  of  so  clear  a  constitutional  principle; 
or  to  claim  the  right  to  take  private  property  for  public  use 
without  making  compensation  to  the  owner.  If  such  were  the 
intention,  the  act  in  so  far  is  plainly  unconstitutional  and  void. 
But  it  was  probably  only  intended  to  protect  the  overseer  from 
becoming  a  trespasser,  in  going  upon  the  adjacent  lands  and 
taking  timber  for  the  purposes  of  the  road,  where  it  would  not 
be  so  considerable  in  amount  and  value  as  materially  to  injure 
or  impair  the  value  of  the  lands  from  which  it  was  taken.  This 
we  suppose  the  legislature  might  very  well  do;  for  the  constitu- 
tional restriction  was  not  intended  to  protect  the  owner  from  a 
mere  trespass  upon  his  property,  but  from  having  it  taken  from 
him  and  appropriated  to  the  use  of  the  public  vnthout  compen- 
sation. 

It  is  not  necessary  at  present  to  ascertain  with  more  precision 
the  extent  or  limit  of  the  rightful  exercise  of  the  right  of  eminent 
domain  in  cases  like  the  present;  or  to  decide  more  than  that 
the  case,  as  stated,  appears  to  be  such  as  to  give  a  right  of  ac- 
tion against  the  county  for  compensation  for  the  injury  which 
the  plaintiff  claims  to  have  sustained.  Should  it  become  neces- 
sary when  the  evidence  is  brought  before  the  court,  the  subject 
may  be  further  more  particularly  considered  with  reference  to 
the  facts  of  the  case.  The  duly  of  providing  highways  for  the 
use  of  the  public  has  been  confided  to  the  counties.  The  over- 
seers of  roads  are  the  legally  constituted  agents  of  the  counties 
from  which  they  receive  their  appointment,  and  what  they  do 
in  the  proper  and  necessary  exercise  of  the  authority  conferred 
upon  them,  the  county  in  its  corporate  capacity  is  responsible 
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for.    The  action  appears  to  have  been  well  brought  under  the 
statute:  Hart.  Dig. »  arts.  206  etseq.;  and  we  are  of  opinion  that 
the  court  erred  in  sustaining  the  demurrer,  and  that  the  judg- 
ment be  reversed  and  the  cause  remanded. 
Beversed  and  remanded.     

ihnfXB  MAT  Sni  CouirTr  for  an  injnry  doQO  to  his  hmd  through  Hm  actioo 
tf  iti  ooanty  oonmiinioneri'  court  in  estaUlBhing  a  paUlo  road:  HamUiom 
OomUif  ▼•  CharrtUt  62  Tex.  603^  citing  the  principal  caac 


Wall  v.  State. 

[18  TaxAS,  689.] 

Pabtt  Indiotsd  vor  Musdbb  is  not  Emtitlbd  to  Oontinuavob  of  hia 

on  the  ground  of  the  abaence  of  an  important  witneaa,  where  hia  affidavit 
for  rach  continuance  fails  to  show  that  he  had  aaked  for  a  anbpoBoa  for 
the  witness,  or  that  he  knew  of  no  other  witness  by  whom  he  coold  prove 
the  same  &ct8. 

DSFIliDANT  IS  NOT    EnTITLSD    TO    DXMAND    POSTPONXMXNT  OT  TrIAL  as  a 

matter  of  legal  right,  in  order  to  afford  him  an  opportonity  to  find  per- 
sons who  would  join  him  in  an  affidavit  to  obtain  a  change  of  venue. 

IimiOTMXNT,  IN  CoMMON-LAW  FoBM,  Chabgi.n'o  Mubdbb  to  have  been  com- 
mitted felonioosly,  willfully,  and  of  malice  aforethought,  is  sufficient  to 
sustain  a  conviction  of  murder  in  the  first  degree,  under  the  Texas  stat- 
ute. 

Qsnxbal  Pbinciplb  is,  THAT  IF  Statutb  Cbxatino  Offknsb  IS  Refkalcii» 
no  further  proceeding  can  be  taken  under  the  repealed  law  to  enforce  the 
punishment  after  the  repealing  act  takes  effect. 

Penal  Code  or  Texas,  in  Repbaliko  Fosheb  Laws  and  aboUshiug  common 
law,  has  neither  changed  the  law  defining  the  degrees  of  murder  nor  the 
punishment  to  be  administered  upon  conviction  Uiereof ;  hence  appellate 
court  may  affirm  a  judgment  of  conviction  which  has  been  regularly  ren- 
dered, although  the  repealing  act  took  effect  pending  the  appeal. 

Indictment  for  murder  in  the  common-law  form.  The  killing 
took  place  on  the  tweniy-ninth  of  May.  An  indictment  waa 
found,  and  defendant  was  arrested  on  the  following  day.  A 
copy  of  the  indictment  was  handed  to  the  prisoner  on  the  day 
of  his  arrest;  on  June  2d  a  special  yenire  was  summoned,  and 
a  list  of  the  jurors  handed  defendant;  on  June  8d  the  case  was 
called  for  trial,  and  the  prisoner  produced  his  affidavit,  and 
moved  for  a  continuance^  upon  the  grounds  that  he  could  not 
safely  go  to  trial  for  want  of  the  testimony  of  a  witness  by  whom 
he  expected  to  prove  that  deceased  had  made  threats  against  his 
life;  that  said  witness  had  not  been  summoned  because  the  in- 
dictment had  been  so  recently  found;  that  defendant  had  had 
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no  time  in  whieh  to  subpcdna  him.  Defendant  further  asked 
for  a  continuanoe  in  order  to  give  him  an  opportunity  to  find 
thoee  willing  to  join  him  in  an  oath  asking  for  a  change  of 
▼enne,  he  not  belieying  that  justice  will  be  done  him  in  the 
county  where  the  indictment  was  found;  and  that,  because  of 
hiB  confinement  and  the  short  time  elapsing  since  the  finding  ot 
the  indictment,  he  has  had  no  opportunity  to  find  those  friendly 
to  him,  and  upon  whose  opinion  he  could  rely;  also,  that  he 
belieres  that  if  a  continuance  is  granted,  he  can  find  testimonj 
beneficial  to  him  at  his  trial.  The  motion  for  a  continuance 
was  overruled,  and  the  trial  proceeded.  In  addition  to  tho 
charge  given  by  the  court,  the  defendant  asked  that  the  jury  be 
charged  that  under  the  indictment  as  framed  the  prisoner  could 
not  be  found  guilty  of  murder  in  the  first  degree.  This  was 
refused.  The  jury  returned  a  verdict  of  murder  in  the  first  de* 
gree.  Defendant's  motion  for  a  new  trial  was  oyerruled,  as  was 
that  in  arrest  of  judgment,  on  the  ground  that  the  indictment 
was  for  murder  in  the  second  degree.  Judgment  was  then  ren* 
dered,  and  defendant  appealed. 

B.  O.  FnmkLin^  for  the  appellant. 

James  WiUie,  aUomey-generat^  for  the  appellee. 

Bj  Court,  Whkklbb,  J.  The  application  for  a  continuance 
manifestly  showed  no  sufficient  legal  ground  to  entitle  the  de* 
f endant  to  a  postponement  of  the  trial.  It  does  not  appear  that 
he  had  so  much  as  asked  a  subpoena  for  the  witness.  If  he  had 
done  this,  after  the  service  upon  him  of  the  copy  of  the  indict- 
ment,  for  aught  that  appears,  the  attendance  of  the  witness 
might  have  been  procured.  But  if  the  witness  had  been  pres- 
ent, his  testimony  would  have  been  of  no  avail  to  the  defend- 
ant. It  was  proposed  to  prove  by  him  mere  threats  of  the  de-^ 
ceased,  which,  if  proved,  would  have  been  no  extenuation  of  the 
crime.  Moreover,  the  affiant  did  not  state  that  he  knew  of  no 
other  witness  by  whom  he  could  prove  the  same  facts.  It  is 
scarcely  necessary  to  say  he  was  not  entitled  to  demand  a  post- 
ponement of  the  trial,  as  a  matter  of  legal  right,  in  order  to 
afford  him  an  opportunity  of  seeing  if  he  could  not  find  other 
evidence,  or  persons  who  would  join  him  in  an  affidavit  to  obtain 
a  change  of  venue.  There  is  no  error  in  the  ruling  of  the  court 
refusing  a  continuance. 

The  sufficiency  of  the  indictment  to  warrant  a  conviction  of 
murder  in  the  first  degree  under  the  statute  is  not  an  open  ques- 
tion*    In  Oehrke  v.  State ^  13  Tex.  568,  this  court  decided  that  an 
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indiotment  for  murder,  in  Che  common-law  form,  charging  the 
offenee  to  have  been  committed  feloniously,  willfully,  and  of  mal- 
ioe  aforethought,  was  sufficient  to  sustain  a  oonyiction  of  murder 
in  the  first  degree.  The  question  was  again  earnestly  pressed 
upon  Che  consideration  of  the  court  in  the  case  of  Whiie  y.  State, 
16  Id.  206.  But  the  first  opinion  was  adhered  to.  We  might 
eontent  ourselves  with  a  reference  to  these  decisions  as  having 
put  the  question  at  rest  in  this  court.  But  as  the  objection  is 
again  urged,  it  will  not  be  out  of  place  to  refer  to  a  few  decis- 
ions in  our  sister  states  which  show  that  what  is  the  settled 
law  of  this  court  is  also  the  well-settled  doctrine  of  other  courts 
upon  statutes  similar  to  our  own,  and  that  it  is  rightly  settled 
upon  principle. 

The  statute  of  Tennessee  distinguishes  the  degrees  of  mur- 
der, and  defines  murder  in  the  first  degree  in  terms  nearly  iden- 
tical with  those  employed  in  the  statute  of  this  state,  as  any 
'' willful,  deliberate,  malicious,  and  premeditated  killing:" 
Laws  of  Tenn.  816;  Act  of  1829,  sec.  8;  Whart.  Crim.  L.  418. 
And  in  MUcheU  y.  Slate,  5  Yerg.  340,  the  supreme  court  of  that 
fltate  held  an  indictment  for  murder  in  the  common-law  form 
sufficient  to  sustain  a  conviction  of  murder  in  the  first  degree, 
under  the  statute.  The  question  was  again  raised  in  the  later 
case  of  Hinea  y.  State,  8  Humph.  697,  and  it  was  then  said  by 
Judge  Green,  delivering  the  opinion  of  the  court,  that  the  con- 
etruction  which  was  given  to  the  statute  in  Mitchell's  case,  in  6 
Terger,  had  met  with  such  general  approval  by  the  profession, 
that  the  decision  had  never  been  questioned  in  that  court  until 
in  the  case  then  before  them;  and  that  they  regard  it  as  the 
settled  law  of  the  court,  not  now  open  for  debate. 

The  statute  law  of  Pennsylvania  contains  a  like  definition  of 
the  degrees  of  murder:  Whart.  Crim.  L.  855;  and  it  is  there 
Leld  that  it  is  not  necessary  that  the  indictment  should  so  de- 
ficribe  the  offense  as  to  show  whether  it  be  murder  of  the  first 
or  second  degree,  and  that  an  indictment  for  murder  in  the 
«ommon-law  form  is  sufficient  to  support  a  conviction  of  mur- 
der of  either  degree.  The  reasoning  of  Chief  Justice  Tilghman, 
in  While  v.  CammonvoeaUh,  6  Binn.  179  [6  Am.  Dec.  443],  is 
equally  applicable  to  our  statute,  and  shows  veiy  satisfactorily 
that  there  is  nothing  in  the  statute  which  requires  any  change 
in  the  form  of  the  indictment,  but  that  it  is  plain  none  was 
contemplated.  The  general  principle  is  recognized  that  where 
a  statute  creates  an  offense,  the  indictment  must  pursue  the  stat- 
utory definition  in  charging  the  offense,  and  must  char^ire  it  to 
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bftTe  been  done  against  the  form  of  the  statate.  Butwheze  the 
etatute  only  inflicts  a  penalty  upon  that  which  was  an  offense 
before,  it  need  not  be  so  laid,  becaose  in  tmth  the  offense  does 
not  consist  in  a  -violation  of  the  statute.  The  act  does  not  cre- 
ate the  crime  of  mnrder;  nor,  so  far  as  concerns  murder  in  the 
first  degree,  does  it  alter  the  punishment,  which  was  always 
death.  All  that  it  does  is  to  define  the  different  degrees  of 
the  crime,  and  regnlate  the  punishment  accordingly.  It  is 
plainly  taken  for  granted  by  the  act  itself  that  it  would  not 
always  appear  on  the  face  of  the  indictment  of  what  degree  the 
mnrder  was,  because  the  jury  are  to  ascertain  the  degree  by 
tbeir  verdict.  But  if  indictments  were  to  be  so  drawn  as  to 
show  that  the  murder  was  of  the  first  or  second  degree,  all  that 
the  jury  need  do  would  be  to  find  the  prisoner  guilty  in  the 
manner  and  form  as  he  stands  indicted:  Id.  182, 183. 

The  revised  statutes  of  New  York  contained  a  definition  or 
description  of  the  crime  of  murder  under  three  classes  of  cases, 
the  first  being  "  when  perpetrated  from  a  premeditated  design 
to  effect  the  death  of  the  person  killed,  or  of  any  human  being.'' 
And  in  People  v.  Enoch,  18  Wend.  169  [27  Am.  Dec.  197],  the 
supreme  court  held  an  indictment  charging  the  offense  in  the 
common-law  form,  instead  of  charging  it  to  have  been  perpe- 
trated from  a  "  premeditated  design  to  effect  the  death  of  the 
person  killed,"  sufficient.  The  court  said:  ''We  may  con- 
cede that  this  indictment  must  be  sustained,  if  at  all,  by  charg- 
ing the  offense  defined  in  the  first  subdivision  [above  quoted], 
because  if  proof  of  express  malice  was  not  admissible  under  it 
for  that  purpose,  proof  of  implied  malice  would  not  be.  We 
may  also  concede  the  general  principle  applicable  to  indictments 
founded  upon  statutes,  that  it  is  necessary  to  set  forth  all  the 
facts  and  circumstances  which  constitute  the  offense  as  defined 
in  the  act,  so  as  to  bring  the  offender  clearly  vdthin  the  statuta- 
ble offense."  The  same  principle  applies  where  an  offense  at 
common  law  has  been  raised  by  statute  by  increasing  the  pun- 
ishment, as  where  the  benefit  of  clergy  has  been  taken  away,  or 
a  misdemeanor  has  been  raised  to  a  felony.  But  the  applica- 
tion of  this  principle  to  the  case  is  not  admitted,  for  the  statute 
has  not  altered  the  common  law.  The  offense  of  murder  as  de- 
fined in  the  statute  was  such  before  the  statute.  There  is  no 
new  offense  created  by  the  statute,  nor  a  new  punishment  an- 
nexed to  an  old  offense.  The  case  therefore  does  not  faU  within 
the  rule,  nor  the  reason  of  the  rule,  supposed  to  be  violated  by 
the  form  of  the  indictment.    The  court  conclude:  **  The  rule 
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that  the  indiotment  should  bring  the  offense  within  the  vord^ 
of  the  statute  declaring  it  is  applicable  only,  in  strict  termSy  to 
cases  where  the  offense  is  created  by  statnte,  or  where  the  pun- 
ishment has  been  increased,  and  the  pleader  seeks  to  bring  tb& 
prisoner  within  the  enhanced  punishment.  It  is  a  clear  propo- 
sition that  an  approved  form  of  indiotment  at  common  law  is 
good  for  the  same  offense,  though  declared  by  legislative  enact- 
ment." The  case  was  taken  by  writ  of  error  to  the  court  of 
errors,  and  the  judgment  of  the  supreme  court  affirmed  by  the 
unanimous  opinion  of  the  court:  People  v.  Enoch,  18  Wend.  15^ 
[27  Am.  Dec.  197 J.  Other  authorities  might  be  cited,  but  these 
will  suffice  to  place  it  beyond  question  that  the  decision  of  this 
court  in  Gehrke's  case,  and  White's,  settled  the  law  rightly  upon 
principle  and  authority. 

There  is  and  can  be  no  question  of  the  sufficiency  of  the  evi- 
dence to  warrant  the  finding  of  the  jury;  nor  is  there  any  ques- 
tion of  the  correctness  of  the  charge  of  the  court.  There  is 
manifestly  no  error  in  the  judgment. 

But  it  is  now  insisted  that  this  court  cannot  affirm  the  judg- 
ment, by  reason  of  the  repeal  of  the  law  defining  the  degrees  of 
murder,  and  the  abolition  of  the  common  law,  effected  by  the 
penal  code,  arts.  609,  612,  612  a,  which  went  into  force  on  the 
first  of  the  present  month,  since  this  appeal  was  pending.  The 
general  principle  is  admitted,  that  if  the  law  which  created  the 
offense  is  repealed,  after  the  repealing  act  takes  effect  no  further 
proceeding  can  be  taken  under  the  repealed  law  to  enforce  the 
punishment.  The  general  principle  which  has  been  invoked^ 
qualified  by  the  condition  that  the  repealing  statute  substitutes 
no  other  penalty,  and  does  not  otherwise  provide,  is  enacted  in 
the  code,  art.  15.  The  principle  is  held  to  apply  as  well  to  the 
proceeding  upon  appeal,  in  the  appellate  court,  as  to  the  courk 
having  original  cognizance  of  the  offense;  and  as  well  where 
the  repeal  took  effect  after  the  removal  of  cause  to  the  appellate 
court  as  before:  United  States  v.  The  Schooner  Peggy,  1  Cranch, 
108.  But  admitting  the  general  principle  in  all  its  force,  its 
application  to  the  present  case  is  expressly  provided  against  and 
prevented  by  the  repealing  act.  The  fourteenth  article  of  the 
code,  to  which  we  are  referred,  at  the  same  time  that  it  declares 
that  when  the  penalty  for  an  offense  prescribed  by  one  law  is 
altered  by  a  subsequent  law  the  penalty  of  the  latter  shall  not 
be  inflicted  for  a  breach  of  the  former,  also  declares  that  "  in 
every  such  case  the  offender  shall  be  tried  under  the  law  in. 
forco  when  the  offense  was  committed,  and  if  convicted,  pun«^ 
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iflhed  under  that  law;  except  that  when  by  the  proYision  of  the 
second  law  the  punishment  of  the  offense  is  ameliorated,  the 
defendant  shall  be  punished  under  such  last  enactment,  unless 
he  elect  to  receive  the  penalty  prescribed  by  the  law  in  force 
when  ihe  offense  was  committed/'  Again:  article  18  declares 
"  that  no  offense  committed  prior  to  the  taking  effect  of  thia 
code  shall  be  affected  by  the  repeal  therein  of  existing  laws; 
but  punishment  shall  take  place  as  if  the  laws  repealed  had  re- 
mained in  force;  except  that  when  the  punishment  shall  have 
been  mitigated  by  the  code,  its  provisions  shall  apply  to  and 
control  any  judgment  to  be  pronounced  after  its  taking  effect, 
for  any  offense  theretofore  committed;  unless  the  defendant  elect 
the  former  punishment." 

The  only  question,  then,  for  the  court  to  inquire  of,  iA, 
whether  the  punishment  for  the  offense  of  murder  has  been 
ameliorated  or  mitigated  by  the  provisions  of  the  code.  And  it 
is  dear  that  it  has  not.  The  punishment  is,  as  heretofore,  by 
death,  or  confinement  in  the  penitentiary,  "according  to  the 
degree  of  atrocity  or  the  circumstances  of  extenuation  in  each 
particular  case."  It  may  be  death,  or  solitary  confinement  in 
the  penitentiary  for  life,  or  confinement  in  the  penitentiary  to 
labor  for  a  term  of  years,  not  less  than  three  nor  more  than  fif- 
teen: Pen.  Code,  art.  612  a.  It  could  not  be  more  or  less  under 
the  former  law.  It  cannot,  therefore,  be  said  that  the  punishment 
has  been  ameliorated  by  the  code.  The  only  alteration  in  the 
punishment  effected  by  the  code  is  that  it  prescribes  as  an  inter- 
mediate punishment  between  death  and  confinement  in  the 
penitentiaiy  for  the  longest  period  under  the  former  law — i.  e., 
fifteen  years  (Hart.  Dig.,  art.  2517)— solitary  confinement  for 
life.  But  that  is  not  substituted  in  the  place  of  either  death  or 
confinement  in  the  penitentiary  for  a  term  of  years.  It  is  pro- 
vided to  give  the  jury  more  ample  scope  to  apportion  the  pun- 
ishment according  to  the  nature  and  heinousness  of  the  offense; 
by  a  just  estimate  of  which,  it  is  made  their  duty  to  regulate  the 
punishment  from  that  of  death  to  confinement  in  the  peniten- 
liary  to  labor  for  a  term  of  not  less  than  three  years:  Pen. 
Code,  arts.  609,  612.  Whether  the  punishment  shall  be  death 
or  the  milder  punishment  is  still  made  to  depend  on  the 
"  degree  of  atrocity  or  the  circumstances  of  extenuation  in  each 
particular  case,"  preserving  the  same  extremes  as  the  former 
law.  There  is,  therefore,  no  abatement  or  mitigation  of  the 
punishment;  the  object  of  the  former  law  in  defining  the  degree 
of  murder  was  the  same  as  the  present,  that  is,  as  tiie  code  de» 
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^fares,  to  **  regulate  the  pumahment  aooording  taa  jtist  estiinate 
of  the  heinousness  of  the  offense/'  By  that  h^w,  the  jury  fonnd 
the  degree  by  their  verdict,  and  the  law  annexed  the  penalty; 
1>y  the  present  law,  the  jury  are  not  to  find  the  degree  expressly, 
but  only  as  their  Terdict  shall  manifest  their  estimate  of  the 
heinousness  of  the  offense  by  the  punishment  imposed.  What 
the  law  required  the  court  to  pronounce  upon  the  finding  of  the 
jury,  the  juiy  are  now  to  declare  by  their  verdict.  But  in  either 
■case,  the  jury  must  decide  upon  the  degree  of  guilt,  the  punish- 
ment to  be  regulated  according  to  their  estimate  of  it.  They 
formerly  found  the  degree;  they  are  now  to  find  the  punish- 
ment; and  it  is  but  a  different  mode  of  arriving  at  the  same 
result.  The  code,  therefoi)),  can  in  no  sense  be  said  to  ameli- 
orate or  mitigate  the  punishment.  That  implies  that  the  pen- 
alty is  reduced,  or  in  fact  taken  away,  a  diminution  of  the 
punishment  which  the  provisions  of  the  code  do  not  propose 
or  effect. 

Finally,  the  code  of  criminal  procedure,  tit.  5,  sec.  2,  de- 
clares that  "  no  action,  plea,  prosecution,  or  proceeding  in  any 
criminal  case  now  pending,  or  which  may  be  pending  when  this 
act  takes  effect,  shall  be  affected  by  the  repeal  of  the  laws  under 
which  it  originated,  but  the  same  shall  proceed  in  all  respects 
as  if  no  such  repeal  had  taken  place;  except  that  all  proceed- 
ings had  after  the  time  this  act  takes  effect  shall  be  conducted 
according  to  its  provisions." 

There  is  nothing  in  the  provisions  of  the  code  to  prevent  the 
court  from  proceeding  to  judgment,  in  cases  similarly  situated 
to  the  present,  as  though  it  had  not  been  passed;  and  it  mani- 
festly was  not  the  intention  or  within  the  contemplation  of  the 
legislature  that  anything  therein  contained  should  have  that 
effect,  or  relieve  the  court  from  the  duty  of  affirming  a  judg- 
ment of  conviction  which  had  been  rightly  rendered  according 
to  law.  We  are  of  opinion,  therefore,  that  the  judgment  be 
affirmed. 

Judgment  affirmed.  

Party  Moving  CoNTunTANCB  of  criminal  oaose  on  ine  ground  of  his  in- 
ability to  BubpoBna  a  witness,  by  reason  of  the  recent  finding  of  the  bill  and 
hlB  close  confinement  since  his  arrest,  must  show  that  he  has  certain  witnesses, 
giving  their  names,  and  must  state  what  he  expects  to  prove  by  them  in  order 
that  the  court  may  determine  whether  or  not  the  testimony  wonld  be  material: 
Hoberts  v.  State,  58  Am.  Dec.  628. 

Indictment  Chabgino  Statutobt  Ckimb  not  in  the  words  of  the  statate^ 
but  in  equivalent  words,  is  good:  Ben  y.  SteUe^  58  Am.  Deo.  234;  and  for  aa 
instance  of  a  common-law  indictment  held  proper  under  a  statute,  see  PeopU 
V.  iJnoch,  27  14.  197. 
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Thb  fbikcipal  oask  is  ottkd  in  Mearim  t.  8UUe^  1  Tex.  App.  624;  Ckapm 
▼.  State,  7  Id.  88,  and  Walker  v.  SUOe,  Id.  257,  to  the  point  that  whero  a 
■tatpte  defining  a  crime  and  prescribing  its  pnniehinent  ia  repealed,  pending 
a  proeecntion  for  that  offense,  or  pending  an  appeal  for  a  conviction  thereof, 
no  pnniBhnient  can  be  inflicted  for  the  commission  of  the  crime,  although  done 
at  a  time  when  the  repealed  law  was  in  effect;  in  Jaciaon  t.  State,  4  Id.  205| 
to  the  point  that  an  application  for  a  continuance  of  a  criminal  case  will  be 
refused  when  grounded  on  the  want  of  an  absent  witness,  and  it  is  shown 
that  diligence  has  not  been  employed  to  secure  the  attendance  of  the  witness 
as  required  by  the  statute;  in  Jennings  ▼.  State,  7  Id.  354-356,  to  the  point 
that  the  statute  did  not  change  the  common-law  definitioo  of  murder,  there- 
fore an  indictment  in  the  oommon-law  form  contained  ereiy  subatantial 
requisite;  in  Dinhin$  y.  State,  42  Tez.  253,  it  is  diattngaislied  on  the  lasT 
Doint  mentioned  siipro. 


6ra88M£yeb  V.  Beeson. 

[18TSXAS,  7U.] 

CouBX  HAY1NO  JuBiSDicTiON  TO  Rendkb  Dxckxb,  it  is  cootdadvm  as  to  tha 
qoestiona  adjudicated  therein,  and  cannot  be  reopened  to  examination  or 
diaonssion  unless  obtained  by  fraud. 

Whithib  Dkjbub  is  Obtainkd  bt  Fbacd  or  not,  a  party  in  interest  may 
acquiesce  in  and  abide  by  it,  and  after  a  space  of  fifteen  years  a  stranger, 
not  a  party  or  privy,  nor  claiming  under  a  party  in  interest,  cannot  im* 
peach  it»  especially  when  there  is  no  evidence  of  fraud  requiring  the  court 
to  leave  that  question  to  the  jury. 

Fboov  must  bi  Produced  to  Wabbant  Coubt  in  Sbttiko  aside  Judo* 
MBNTSy  and  annulling  titles  to  land  on  the  ground  of  fraud.  It  must  not 
be  done  upon  mere  surmise  or  suspicion,  nor  upon  eTidenoe  which  doea 
not  necessarily,  naturally,  and  reasonably  tend  to  that  conclusion. 

Texas  Ck>UBT  or  Bquttt  has  Power  and  Jubisdiotion  to  Decbbe  Spboifio 
Pebiobmahce  and  partition,  and  such  decree  vests  the  title  to  the  land 
conveyed  in  the  party  named  therein.  The  statute  has  deprived  tha 
court  of  none  of  its  powers  in  this  particular. 

DeOBSB  or  PABnTION  OANNOT  BE  COLLATEBALLT  IlCPXACHED  by  a  StraDgSf. 

AxAHOUOH  Pabtition  Made  ukdeb  Decbeb  by  commissioners  appointed 
for  that  purpose  is  invalid,  st^  the  decree  without  partition  vests  in  the 
party  named  therein  the  exclusive  title  in  the  land  set  apart  and  con- 
veyed to  him  by  it,  and  constitutes  him  a  tenant  in  common  M-ith  the 
original  grantee,  and  as  such  he  has  sufficient  title  to  enable  him  to  main- 
tain an  action  of  trespass  to  try  title  against  a  stranger. 

RxMOVAL  or  Gbantsb  fbom  Texas  to  one  of  the  states  of  the  Mexican 
oonfederacy  is  not  an  abandonment  of  the  former,  within  the  inhibition 
of  the  thirtieth  article  of  the  colonization  law  of  March  24, 1825. 


to  try  title  to  half  ft  league  of  land.  The  land  ia 
oontroyeiBy  was  granted  to  one  Eennelly,  who  afterwards  gave 
Graasmeyer  a  bond  to  make  him  a  title  to  one  half  of  the  land 
as  soon  as  the  laws  of  the  country  would  permit,    Seyen  yeari 
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afterward  plaintiff  institated  suit  on  his  bond  for  title  and  par- 
tition, alleging  in  his  petition  that  Kennelly  was  "  absent  in 
parts  unknown,"  and  praying  that  service  be  had  on  one  Scran- 
ton,  as  cuiutor  of  the  estate  of  Kennellj.  Scranton  answered, 
alleging  ignorance  of  the  matters  contained  in  the  petition,  and 
demanded  proof.  Publication  was  ordered,  and  was  made  for 
the  period  of  six  weeks,  requiring  Kennelly  to  appear  at  the 
next  term  of  court;  when  the  trial  came  on,  Kennelly  not  ap- 
pearing, one  Lewis  was  appointed  as  his  attorney  ad  litem;  and 
after  proof  of  the  allegations  in  plaintiff's  petition,  he  had  judg- 
ment for  title  and  partition.  Commissioners  were  appointed  to 
make  such  partition,  which  they  did,  and  their  report  was  con- 
firmed by  the  court;  whereupon  Scranton  made  title  to  the  upper 
half  of  the  league  to  Grassmeyer.  These  proceedings  took  place 
in  1840  and  1841;  in  1864  this  suit  was  instituted  and  tried;  at 
which  trial  the  court  instructed  the  jury  that  the  proceedings 
mipra  were  null  and  void,  and  Beeson  had  judgment.  This 
judgment  was,  however,  on  appeal  reversed,  and  the  cause  re- 
manded. At  the  second  trial  of  this  case,  Beeson  filed  an 
amended  answer,  in  which  he  alleged  that  the  land  had  become 
vacant  by  its  abandonment  by  Kennelly;  further  alleging  title 
in  himself  for  the  land  in  question  by  virtue  of  a  valid  land  cer- 
tificate; also  that  the  decree  for  title  and  partition  in  the  pro- 
ceedings first  above  mentioned  was  fraudulent  and  void,  stating 
specifications  of  fraud  at  length.  The  plaintiff  asked  the  fol- 
lowing instructions,  which  the  court  refused:  1.  That  the  pro- 
ceedings first  above  mentioned  were  valid,  and  vested  the  title 
to  the  land  in  Grassmeyer;  2.  That  the  decree  in  that  case  can- 
not be  questioned  by  any  one  but  Kennelly,  or  those  who  claim 
under  him;  8.  That  the  length  of  time  elapsing  since  those 
proceedings  were  had  is  evidence  of  acquiescence  on  the  part 
of  Kennelly  and  plaintiff  to  the  decree  rendered  therein,  and 
that  such  acquiescence  would  validate  any  irregularity  which  is 
apparent  therein;  4.  That  though  there  was  an  irregularity  in 
the  partition  of  the  land,  still  the  deed  from  Scranton  to  Grass- 
meyer vested  the  title  in  him^  and  was  sufficient  to  make  the 
partition  valid.  There  was  verdict  and  judgment  for  the  de* 
f endant.    Motion  for  a  new  trial  overruled,  and  plaintiff  appeala. 

W.  0.  WM  and  G.  W.  SmUh,  for  the  appeUant 
J,  H,  Bobsan^  for  the  appellee. 

By  Oourt,  Wheeueb,  J.    The  questions  now  presented,  whkk 
were  not  determined  upon  the  former  appeal  (18  Tex.  534),  and 
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^which  are  deemed  to  require  notice^  arise  upon  the  obligationi 
of  fraud,  and  the  effect  of  the  decree  for  speoifio  performance 
4Uid  partition.' 

Having  heretofore  determined  that  the  court  had  jurisdiction 
to  render  the  decree,  it  is  perfectly  clear  that  it  ia  conclusiTe 
of  the  questions  adjudicated  therein,  and  that  they  are  not  now 
open  to  examination  or  discussion,  unless  the  decree  was  obtained 
by  fraud:  Shannon  y.  Ihylar,  16  Tex.  418.  Howerer  obtained, 
it  will  not  be  questioned  that  it  was  competent  for  the  party 
^hose  interest  was  affected  by  it  to  acquiesce  in  and  abide  by 
the  decree  if  he  saw  proper.  If  he  is  content,  as  it  seems  he 
tias  been  for  the  space  of  fifteen  years — and  the  eyidence  leaves 
little  room  to  doubt  that  he  must  have  been  aware  of  it — ^it  would 
fieem  that  a  stranger,  one  who  was  not  a  jMurty  or  privy,  and  who 
•does  not  claim  under  the  party,  or  pretend  to  have  any  right  or 
interest  to  be  affected  by  the  judgment,  cannot  impeach  it.  But 
if  he  can,  there  was  no  evidence  of  fraud,  which  required  the 
court  to  leave  any  such  question  to  the  jury.  If  the  plaintiff's 
attorney  did  draw  up  the  answer  of  the  curator  for  him,  that,  in 
an  action  of  this  nature,  which  was  only  intended  to  perfect  an 
equitable  into  a  legal  title  and  have  partition,  which  the  curator 
had  no  reason  to  suppose  the  absentee  would  have  opposed  if 
present,  was  no  evidence  of  fraud.  The  curator  was  under  no 
obligation  or  necessity  to  employ  counsel  and  litigate  the  case, 
or  to  make  opposition  further  than  to  require  the  plaintiff  to 
'establish  his  right  by  proof.  The  answer  he  adopted  had  that 
^ect,  and  that  was  sufficient,  especially  as  the  absentee  was  also 
jnepresented  by  an  attorney  of  the  court.  There  is  no  pretense 
that  the  latter  colluded  with  the  plaintiff  to  <l|fraud  the  absentee, 
or  that  he  was  wanting  in  fidelity  to  the  pturty  he  represented. 
There  is  as  little  ground  to  impute  a  fraudulent  design  to  the 
ourator.  When  it  is  considered  that  Kennelly  has  since  been 
in  the  country,  and  there  is  reason  to  believe  he  must  have  known 
of  this  judgment,  and  he  has  not  complained  of  it,  it  cannot  be 
deemed  that  the  evidence  affords  ground  for  even  a  suspicior 
that  it  was  obtained  in  fraud  of  his  rights.  If  after  so  great  b. 
lapse  of  time,  and  under  circumstances  like  these,  the  judgments 
of  the  court  and  the  titles  and  rights  depending  upon  them  were 
liable  to  be  set  aside  and  annulled  upon  such  evidence  as  this, 
there  would  be  no  security  for  titles  or  property.  Instead  of 
heing  protected  by  the  certain  and  fixed  principles  of  the  law, 
they  would  be  liable  at  all  times  to  be  defeated  by  the  prejudice, 
^him,  or  caprice  of  a  jury,  on  some  such  fanciful  and  imper- 
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oeptible  ground  as  a  sospicion  of  latent  fraud,  which  was  not 
susceptible  of  proof.  There  must  be  some  proof  to  warrant  the 
setting  aside  of  judgments  and  the  annulling  of  titles  on  the 
ground  of  fraud.  It  must  not  be  on  mere  surmise  or  suspicion » 
nor  upon  evidence  which  does  not  necessarily,  or  naturally  and 
reasonably,  tend  to  that  conclusion:  1  Story's  Eq.  Jur.,  sec.  198; 
1  Hovendf  n  on  Frauds,  24. 

In  respect  to  the  effect  of  the  decree,  and  the  partition  of  the 
land  in  pursuance  thereof,  it  unquestionably  was  valid  and  ef- 
fectual to  vest  in  the  plaintiiff  the  titie  to  the  part  conveyed  to 
him  under  and  in  obedience  to  the  decree.     The  court  acted 
in  the  matter  of  decreeing  a  specific  performance  and  partition 
in  virtue  of  its  powers  and  jurisdiction  as  a  court  of  equity,  and 
not  by  virtue  of  an  authority  conferred  merely  by  the  statute. 
As  a  court  of  equity,  it  possessed  full  power  and  authority  to 
decree  partition,  and  provide  for  carrying  its  decree  into  effect, 
by  appointing  commissioners  and  directing  a  conveyance:  1 
Story's  Eq.  Jur. ,  c.  14,  sees.  656  et  seq.    The  statute,  Hart.  Dig. , 
arts.  2617  et  seq.,  was  doubtiess  borrowed  from  the  legislation 
of  states  where,  by  reason  of  the  inadequacy  of  the  remedy  af- 
forded by  the  common-law  writ  of  partition  (for  until  the  stat- 
ute of  81  Hen.  YIII.,  c.  1,  and  82  Hen.  YIII.,  c.  82,  no  writ 
of  partition  lay  at  law  for  a  joint  tenant  or  tenant  in  conmion)^ 
legislation  was  necessary  to  enable  parties  to  obtain  partition  in 
a  court  of  law.    But  the  giving  of  the  remedy  by  statute  in  a 
court  of  law  has  never  been  deemed  to  take  away  or  in  any  de- 
gree to  abridge  the  original  and  inherent  powers  and  jurisdio- 
tion  of  the  court  of  chancery  in  respect  to  the  partitioning  of 
estates.     The  statute  prescribes  a  procedure  which  parties  maj 
adopt  if  they  see  proper,  but  it  is  not  obligatory.     Our  courts,, 
possessing  the  powers  of  courts  of  chancery,  may  proceed  to  ad- 
minister relief,  upon  the  principles  of  equity,  as  fully  and  com- 
pletely as  a  court  of  chancery  in  England  could  do,  without  th& 
aid  of  the  statute.   The  foundation  of  the  jurisdiction  of  equity  is 
not  in  the  statute,  but  in  the  judicial  incompetency  of  the  courts 
of  common  law  to  furnish  a  plain,  complete,  and  adequate  rem- 
edy; and  in  complicated  cases  the  statute  would  afford  a  verj 
inadequate  and  incomplete  remedy.     It  is  usual  to  provide  in 
the  decree  for  the  commissioners  to  report,  and  upon  confirma- 
tion of  their  report,  to  direct  conveyances  to  be  made;  but  it  i» 
competent  for  the  court  to  direct  the  manner  of  making  the  par- 
tition, and  to  decree  the  making  of  the  conveyances,  without  tbe 
necessitj  of  a  report  and  decree  of  confirmation.   The  court  may » 
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in  ihe  fiist  instuioe,  direct  oonveyanoes  to  be  made  in  pnxsoance 
of  the  allotments  of  the  oommiasioners,  if  that  be  deemed  proper. 
There  can  be  no  donbt  that  the  powers  of  the  court  are  adequate 
for  this  purpose;  and  if  the  decree  should  be  erroneous,  none 
but  a  party  or  privy,  or  some  one  whose  interest  is  in  some  way 
affected  by  it,  could  complain,  or  take  advantage  of  the  error. 
The  decree  cannot  be  collaterally  impeached  by  a  stranger.  The 
decree  and  partition  vested  in  the  plaintiff  the  exclusive  right 
and  title  in  the  land  set  apart  and  conveyed  to  him  under  and 
in  pursuance  of  the  decree,  upon  which  he  was  entiUed  to  main- 
tain his  action. 

But  if  the  partition  had  been  invalid,  still  the  decree,  without 
partition,  vested  in  the  plaintiff  an  undivided  interest  in  the 
land,  and  constituted  him  a  tenant  in  common  with  the  original 
grantee;  and  that  was  a  sufficient  title  to  eiukble  him  to  main* 
tain  his  action  against  this  defendant.  We  have  heretofore  de» 
cided  that  one  tenant  in  common  may  maintain  trespass  to  try 
titie  against  a  stranger:  Crqfl  v.  Rains,  10  Tex.  520. 

It  is  scarcely  necessary  to  say  that  the  removal  of  the  grantee 
from  this  to  another  of  the  states  of  the  Mexican  confederacy  ia 
1833  was  ux^t  an  abandonment  of  the  country,  within  the  inhi- 
bition of  the  thirtieth  article  of  the  colonization  law  of  the 
twenty-fourth  of  March,  1825. 

The  plaintiff's  was  a  good  and  valid  tiUe  to  the  land  for  which 
he  sued;  and  there  was  nothing  in  the  matters  of  defense  urged 
against  it  to  defeat  his  right  to  a  recovery. 

The  judgment  is  reversed,  and  the  cause  remanded  for  a  new 
trial. 

Beversed  and  remanded. 


JuDGMXBT  or  Court  having  Jitbibdictioh  of  the  sabject-matter  of  tho- 
•nit  and  of  the  penon  is  not  impeechAbla  coUatenlly,  unless  it  may  be  for 
fraud:  Homer  v.  8UUe  Bank  <^  Indiana,  48  Am.  Deo.  355.  That  a  judgment 
obtained  by  fraud  will  be  vacated,  see  Dial  v.  Farrow^  36  Id.  267;  but  that 
it  cannot  be  impeached  collaterally  on  that  ground,  see  Horner  v.  Fiah,  11  Id. 
218. 

OpBNrao  JuDonNT  AS  Fraudulent:  Note  to  Whiting  v.  Johnson,  14  Am. 
Bee  633. 

IHecRn  CANNOT  BB  Impkachkd  for  Fraud  after  twenty-five  years'  ao* 
qniesoenoe  by  party:  Pendleton  v.  OalUnoay,  34  Am.  Dec.  434;  bnt  the  ml^ 
that  a  judgment  cannot  be  inquired  into  or  reversed  in  a  collateral  proceed* 
ing,  except  for  fraud,  admits  of  an  exception  in  favor  of  parties  not  privies  t» 
it  who  would  otherwiBe  be  without  remedy:  CaldweU  v.  WaJUerSf  58  Id.  602. 

VkAim  MUST  BB  EsTABUSHXD  by  proof;  it  will  not  be  presumed:  Hem^ 
V.  /o&nson,  66  Am.  Deo.  458,  note  473. 
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JcTBisDicnoK  or  Equitt  Df  Pabtition  18  UHDOdrrxD:  Romqf  t.  (Tbln^i^ 
M  Am.  Dec  427;  Rutherford  t.  Jones,  (M>  Id.  655. 

JuDOMKNT  IN  Pabtitiok  IS  CoNCLusiTB:  Note  to  Niedff  V.  Boj^  40 
Am.  Dec.  640;  Herr  r.  Herr,  47  Id.  416. 

DflOBU  or  Coir&T  hatutq  Jubisdiction  is  bindiitg  on  tiie  partiM  to  it, 
And  oonolndes  all  inquiry  into  the  legality  of  the  original  contract  on  which 
it  was  rendered:  MUU  t.  Alexander,  21  Te£  162,  citing  the  principal  case, 
which  is  again  dted  in  Hatch  v.  Oarxa,  22  Id.  188,  to  the  point  that  the  qnea> 
tion  of  fraod  in  a  contract  of  bargain  and  sale  is  as  completely  oonolnded  by 
Judgment  as  if  it  had  been  set  up  as  a  defense  to  the  suit,  and  cannot  be  made 
the  ground  of  avoiding  or  impeaching  the  validity  of  the  judgment  or  of  a 
claim  for  equitable  relief  in  a  collateral  action. 

Ths  pkincipal  CASS  is  cited  in  Moke  A  Bro,  v.  BraehU,  28  Tez.  446*  to 
the  point  that  a  judgment  in  favor  of  or  against  9k  feme  covert  suing  as  ekfeme 
eoU,  or  in  favor  of  or  against  a  dead  man,  is  manifestly  erroneous,  as  soon  as 
the  fact  appears;  but  such  judgment  is  voidable  only,  and  not  void,  when  the 
iaot  does  not  appear  by  the  record.  See  also  Milam  Co.  v.  Soberteon,  47  Id. 
233;  Taylor  v.  Stuad,  Id.  464.  Such  judgment  may  be  set  aside  by  writ  of 
«rror  coram  noUe:  Cfiddinge  v.  Steele,  28  Id.  755,  all  citing  the  principal  case. 

JODOMKNTS    will   NOT    BS  SST  ASIDE  ON   MeBK  SUBMISB  Or  SUSpiciOQ  of 

fraud;  it  must  be  established  by  evidence  that  naturally  and  reasonably  tends 
to  that  conclusion:  Oiddinge  v.  Stede,  28  Tex.  758,  citing  the  principal  casew 

Tenant  in  Common  mat  Bjbooveb  a  specific  portion  of  a  tract  of  land 
from  a  trespasser,  for  the  seisin  of  such  tenant  extends  to  the  whole  tract, 
«nd  an  equitable  title  will  sustain  the  action:  Hooper  v.  HaU,  90  Tex.  158; 
and  such  tenant  or  a  joint  tenant  may  maintain  either  trespass  or  ejectment 
in  his  own  name  against  a  trespasser  or  wrong-doer:  Preeley  v.  Holmes^  33  Id. 
478;  Alexander  v.  GilUam,  39  Id.  236;  and  he  may  recover  the  whole  tract: 
OromweU  v.  HoUiday,  34  Id.  469;  Sowers  v.  Peterson,  69  Id.  221;  so  a /ens 
^ole  owning  an  undivided  interest  in  the  land  may  allege  such  title  and  main- 
tain her  action  against  the  wrong-doer:  Hutehhss  v.  Ba/con,  46  Id.  414;  and  in 
the  case  of  a  tenant  in  common,  this  was  held  to  be  the  rule,  although  his  pe- 
tition failed  to  show  that  he  was  only  a  part  owner:  StovaU  v. 
Id.  380.    All  the  above  cases  cite  the  principal  case. 


Alexakdeb  v.  Milleb's  Exeoutobs. 

[18  TSXAB,  898.] 

AuTEBATiON  IN  Levt  Made  befobe  Adyebtisemsnt  or  notice,  or  befbra 
anything  is  done  under  the  levy  as  first  made,  will  not  invalidate  it; 
nor  is  it  an  objection  to  the  levy  as  finally  made  that  it  was  made  at  the 
instance  of  the  attorney  of  the  plaintiff  in  the  execution. 

Batifioation  or  Lett  as  Finally  Made  is  a  wsiver  of  any  valid  objeotioa 
to  the  manner  in  which  it  has  been  made. 

Notice  or  Judicial  Sale  is  notice  of  preceding  proceedings  therein. 

MiSDsaoBiFTiOK  IN  Dati  OF  Entbt  OF  JUDGMENT  shown  to  havo  been  a 
mere  clerical  error  is  not  material,  when  the  execution  describes  the  judg- 
ment in  every  other  particular  except  the  date  of  its  rendition,  tfana 
sufficiently  identifying  it  as  the  judgment  upon  which  the  exeontioQ 
issued. 
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DsacBiPTioir  nr  Lkvt,  that  "  bt  Vibtits  or  the  within  ezeeotion,  I  haT« 
levied  on  fourteen  labors  of  the  Gilleland  leagne  of  land,  or  to  much  of 
said  tract  as  will  aatiafy  the  within  execution,  oommenoing  at  the  north- 
west oomer,*'  and  that  the  "  tract  to  be  offered  [for  aale]  to  ooounence 
at  the  north-east  corner  thereof,'*  is  sufficient  to  identify  the  land. 

Dbsobutioh  ov  Land  in  Dked  as  beiko  **  a  certain  tract  or  parcel  of  land 
lying  and  situate  in  the  county  of  Colorado,  being  a  part  of  the  Oilleland 
league,  and  consirting  of  fourteen  labors,  which  said  tract,  seised  as 
above,  oommenoes  at  the  north-east  comer  thereof,**  followed  by  deaorip- 
tion  by  boundariee,  is  sufficient  to  identify  the  land. 

AonoH  to  Bet  aside  a  sberiff's  Bale  and  deed.  Both  partiea 
claim  title  to  the  land  in  dispute  from  one  Lewis,  irho  at  the 
time  of  the  le^y  was  the  owner  of  said  tract.  Defendant  claims 
by  virtue  of  a  judgment,  execution,  and  sheriff's  deed.  It  was 
in  evidence  that  one  Walker  was  attorney  and  agent  for  the  de- 
fendant, who  not  being  present  at  the  sheriff's  sale,  said  Walker 
bid  off  the  land  for  him;  that  after  the  first  levy  was  made. 
Walker,  being  upon  the  land  of  Lewis,  saw  some  rich  prairie  land 
^hich  was  not  included  in  the  first  levy;  wishing  it  indudedt 
he  afterwards  changed  the  levy  for  that  purpose,  the  first  levy 
commencing  at  the  north-west  comer  of  a  certain  tract,  the  sec- 
ond naming  the  north-east  comer  of  the  same  tract  as  the  place 
of  commencement;  this  second  levy  was  made  by  Walker  shortly 
after  the  first,  and  signed  by  a  deputy  sheriff.  On  the  day  on 
-which  the  land  was  to  be  sold.  Walker  being  importuned  by 
liewis  for  a  postponement  of  the  sale,  he  consented.  Lewis  at 
once  wrote  a  letter,  the  purport  of  which  was  that  in  considera- 
tion of  the  postponement  granted,  he,  Lewis,  waived  all  legal 
objection  to  the  levy,  and  that  the  land  might  be  sold  without 
appraisement  or  advertisement  if  the  judgment  creditor's  claim 
was  not  paid  before  the  time  agreed  upon  for  the  sale.  Walker 
then  testified  that  the  execution  on  which  the  levy  was  made 
was  not  present  at  any  conference  which  he  had  with  Lewis;  that 
be  did  not  know  of  Lewis's  having  seen  it;  that  the  second  entry 
or  levy  was  made  on  the  execution  before  Lewis  wrote  the  letter; 
that  the  land  was  sold  at  the  time  agreed  upon,  and  that  he  pur- 
chased it  for  Miller  as  his  agent;  Uiat  the  sheriff  sold  enough 
land  to  satisfy  the  execution,  said  land  beginning  at  the  point 
named  in  the  last  levy;  and  that  when  the  amount  of  land  so  sold 
was  ascertained,  the  deed  was  made  under  which  Miller  claims. 
It  was  objected,  on  the  part  of  the  plaintiff,  that  the  execution 
purported  to  have  been  issued  on  a  judgment  rendered  on 
the  ninth  of  September,  whereas  the  judgment  introduced  in 


816  Alexandeu  V,  Miller's  Ex'r&  [Tcxii.% 

evidence  was  rendered  on  the  sixth  of  that  mouth.     Other  facts 
are  in  the  opinion. 

J.  W.  Harris,  for  the  appellants. 

O,  W.  Smiih,  and  J.  B.  and  O.  A.  Jones,  for  the  appellees. 

By  Court,  Whxeleb,  J.  If  the  alteration  in  the  levy  was 
made,  as  there  is  no  reason  to  doubt  that  it  was,  before  adver> 
tisement  or  notice,  or  anything  done  under  the  levy  as  firsl 
made,  it  can  have  worked  no  injury  to  the  defendant  in  execu- 
tion; and  it  is  not  perceived  that  there  is  anything  in  the  mere 
fact  of  such  alteration  that  should  invalidate  the  levy.  Nor  is 
it  perceived  that  it  is  any  objection  to  the  levy  as  finally  made 
that  it  was  at  the  instance  of  the  attorney  of  the  plaintiff  in  ex- 
ecution: Bryan  v.  Bridge,  6  Tex.  137;  Sydnor  v.  Boberts,  13  Id, 
698,  622  [65  Am.  Dec.  84].  But  if  there  was  any  valid  objection 
to  the  levy,  it  was  expressly  waived  by  the  defendant  in  execution 
before  the  sale.  It  is  evident  from  his  letter  of  the  sixth  of  June 
that  he  was  fully  apprised  of  the  levy  and  advertisement,  and  he 
thereby  expressly  ratified  the  levy  '*  as  made;"  waived  all  legal 
exceptions  to  the  proceedings  under  the  execution,  and  author- 
ized the  sale  of  the  land  ' '  so  levied  upon,"  etc.  The  alteration  in 
the  levy  had  been  previously  made,  and  the  defendant  in  execu- 
tion doubtless  knew  how  the  levy  then  stood.  It  was  his  busi- 
ness to  know,  when  he  undertook  to  ratify  the  levy  as  made; 
there  was  nothing  to  prevent  his  knowing,  and  it  would  be  un- 
reasonable to  suppose  he  did  noi  know;  doubtless  he  did  know 
the  precise  state  of  the  case.  Clearly,  his  ratification  of  the 
levy  was  a  waiver  of  the  objection,  if  any  valid  objection  to  the 
manner  in  which  the  levy  had  been  made  did,  in  fact,  exist. 

It  is  objected  that  the  defendants,  when  they  purchased,  had 
no  notice  of  this  letter.  They  however  had  notice  of  the  levy 
and  sale.  This  point  was  fully  determined  when  the  case  was 
first  before  us:  Miller  v.  Alexander,  8  Tex.  36.  Notice  of  the 
sale  was  notice  of  the  proceedings  therein.  The  defendants  had 
notice  of  the  levy,  and  we  have  heretofore  decided  that  vraa 
prima  facie  legal  and  valid:  MUer  v.  Alexander,  13  Id.  497  [65 
Am.  Dec.  73].  There  is  therefore  nothing  in  the  objection  of 
want  of  notice. 

The  misdescription  in  the  date  of  the  entry  of  judgment  is 
conclusively  shown  to  have  been  a  mere  clerical  mistake.  It 
must  have  been  such,  because  there  was  no  such  judgment  ren* 
dered  on  the  ninth,  but  it  was  on  the  sixth  of  September  the 
judgment  was  rendered.    The  ninth  was  the  day  of  the  adjourn* 
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meni  of  the  court,  and  tbat  accounts  for  the  mistake.  The  ex* 
mention  describes  the  judgment  which  was  rendered  on  the  sixth 
Accurately  in  cTeiy  particular,  except  the  date  of  its  rendition; 
«nd  that  was  not  material,  as  the  judgment  was  otherwise  sufEl- 
•ciently  identified.  There  could  be  no  mistaking  the  judgment 
on  which  the  execution  issued. 

The  only  renudning  objection  to  the  judgment  which  is 
<leemed  to  require  notice  is  that  now  first  taken  in  this  court, 
IiaTing  reference  to  the  identity  of  the  land  which  was  leried 
on  and  sold.  It  is  objected  that  the  lery  and  sale  were  of  land 
off  of  the  north-east  comer  of  the  Gilleland  league,  and  not  oil 
of  the  tract  or  parcel  of  the  league  previously  conveyed  by  Gille- 
land to  Lewis,  the  defendant  in  execution. 

This  objection  was  not  taken  in  the  court  below.  There  was 
no  question  then  made  as  to  the  identity  of  the  land  actually 
aold  and  conveyed  l^  the  sheriff's  deed.  It  has  evidently  al- 
ways been  well  understood  by  all  concerned  that  it  was  the 
north-east  comer  of  the  tract  conveyed  to  Lewis,  out  of  the 
league,  and  not  the  north-east  comer  of  the  league  that  was 
levied  on  and  sold.  The  objection  now  taken  rests  on  the  de- 
scription in  the  levy  and  deed;  particularly  the  latter.  On  an  at- 
tentive considertion  of  the  terms  of  the  levy  and  deed,  we  are 
of  opinion  that  the  objection  is  barely  plausible,  not  sound. 
The  levy  is  in  these  words:  *'  By  virtue  of  the  within  execution, 
I  have  levied  on  fourteen  labors  of  the  Gilleland  league  of  land, 
or  so  much  of  said  tract  as  will  satisfy  the  within  execution,  com- 
mencing at  the  north-west  comer."  The  subsequent  entiy  is: 
**  Tract  to  be  offered  to  commence  at  the  north-east  comer 
thereof."  The  **  tract "  evidently  has  reference  to  the  "  fourteen 
labors  off  of"  the  league;  and  the  *'  north-east  comer  thereof' 
as  evidently  has  reference  to  this  tract,  and  not,  as  is  supposed, 
to  the  north-east  comer  of  the  Gilleland  league.  This  seems 
plainly  enough  to  be  the  meaning  of  the  terms  in  which  the 
levy  is  expressed.  The  language  of  the  deed  is  as  little  suscep- 
tible of  the  construction  contended  for.  It  is  as  follows:  "I 
have  seized  and  taken,  of  the  lands  and  tenements  of  the  said 
Ira  B.  Lewis,  a  certain  tract  or  parcel  of  land,  lying  and  situate 
in  the  county  of  Colorado,  being  a  part  of  the  Gilleland  league, 
and  consisting  of  fourteen  labors,  which  said  tract,  seized  as 
above,  conmiences  at  the  north-east  comer  thereof,"  proceeding 
to  describe  the  boundaries  of  the  six  hundred  and  eighty-two 
acres  sold  off  the  tract  of  fourteen  labors  to  satisfy  the  execu- 
tion.    It  is  perfectly  plain  that  the  land  "  seized  and  taken  "as 
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{he  property  of  the  defendant  in  execution  is  the  **  tract  or  par- 
cel" of  land  which  was  "  a  part  of  the  Gilleland  league/'  and 
that  the  "  tract  or  parcel "  is  that  which  is  described  as  **  con- 
sisting of  fourteen  labors; "  and  that  when  it  is  added,  **  which 
said  tract,  seized  as  above,  commences  at  the  north-east  comer 
thereof,"  it  means  the  north-east  comer  of  the  "  said  tract "  of 
fourteen  labors,  as  plainly  as  if  it  had  been  so  expressed.  The 
apparent  ambiguity  arises  from  the  reference  to  the  league,  by 
way  of  description,  of  which  this  tract  is  a  part.  When  duly 
considered,  there  is  no  real  ambiguity  or  difficulty  as  to  the 
identity  of  the  land  levied  on  and  sold.  It  is  yery  evident  from 
the  pleadings  and  evidence  in  the  case  that  none  of  the  partiea 
concerned  have  been  misled  by  any  want  of  certainly  in  the  levy 
and  deed;  they  have  never  given  the  construction  to  the  levy 
now  contended  for.  The  reference  upon  a  former  apjieal  to 
{he  comer  of  the  league  was  an  inadvertence.  This  question 
was  not  then  made  or  considered.  The  description  of  the  land 
is  not  as  certain  and  clear  as  it  might  have  been,  but  it  is  suffi- 
ciently so  to  leave  no  room  for  doubt  or  mistake  as  to  the  land 
really  intended.  Upon  the  whole,  we  are  of  opinion  that  there 
is  no  error  in  the  judgment,  and  it  is  affirmed. 
Judgment  affirmed. 

Ibbbouulbttibs  in  Lkvy,  adTertLBement,  etc.,  may  be  waived  by  defendant 
In  execution  before  sale:  Miller  v.  Alexander,  65  Am.  Dec  73. 

Vabianci  of  Execution  from  Judgmbnt  does  not  make  the  execation 
aa  absolute  nullity:  MeCoUum  v.  Hubbert^  43  Am.  Dea  66;  the  exeontion 
most  pursue  and  be  warranted  by  the  judgment,  but  misstating  the  date 
of  the  judgment  in  the  execution,  if  it  describes  and  identifies  it  so  as  to  ren- 
der sure  the  authority  upon  which  it  issued,  is  sufficient  to  invest  the  sheriff 
with  authority  to  sell,  and  in  a  collateral  proceeding  will  sustain  the  sale: 
SproU  V.  Reid,  66  Id.  649,  and  notes  to  these  cases. 

Instances  of  whbbe  Description  in  Lett  has  been  Held  SuFFidBm: 
OUtnan  v.  Thompson^  34  Am.  Dec.  714;  Parker  v.  Siocm,  Id.  619;  Briganee  v. 
Ervnn*$  Lesue,  67  Id.  779,  and  notes  to  these  cases;  contra,  see  Id.,  and  STay- 
tor's  Lesaee  v.  Cozart,  40  Id.  666,  note  666. 

Description  in  Deed  Sufficient  to  Pass  Title:  See  Melmn  r.  Proprietors^ 
88  Am.  Dec.  384;  Oourdin  v.  Z>avM,  46  Id.  746;  Dow  v.  JeuM,  Id.  371,  and 
notes  to  these  cases. 

Where  It  is  Proved  that  Levy  was  Made  on  Land  Pointed  out  by  the 
judgment  debtor,  that  he  was  present  at  the  sale  thereof  and  assented  to  it, 
that  the  purchaser  went  into  and  remained  in  possession,  these  facts  are  suffi- 
cient to  show  a  ivaiver  of  any  irregularities  in  the  levy  and  sale:  WUaoh  v. 
Smith,  60  Tex.  370,  citing  the  principal  case,  which  is  cited  in  Bttd^m  v.  Wal- 
let,  63  Id.  219,  to  the  point  that  a  sheriff's  deed  is  not  void,  aoqoired  nnder 
an  execution  sale,  when  it  is  proved  that  the  judgment  recited  in  the  exeontton 
ia  the  same  as  the  one  rendered  against  the  party  in  the  suit. 
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Petebs  v.  PmTiTiTTa 

(19  TsxAfl.  TO.] 

OowiT  OovmfB  JuxisDionoH  to  Evtobob  SpJBomc  PiBfoiiiAiica  of 
VmamDKsr^B  Gontbact  to  Cohyxt  Land  in  a  nut  against  hit  adminia- 
tntor,  under  the  Texas  statate,  is  special,  and  eziits  only  where  there  is 
a  bond  or  a  oontract  in  writing,  disclosing  all  the  tenns  of  the  agree- 
inent»  in  analogy  to  the  memorsadom  required  by  the  statute  of  frandub 

DbOIDBIIT'S  BoHD  to  COHTBr  RiOITIMO  CONTKAOr  VOB  OOHYXTAKCB  in  all 

its  terms  is  snffioient  to  confer  jnrisdiotioB  npon  the  county  ooart»  under 
the  statute^  for  the  spedfio  enforoement  of  the  oontnetk  although  the 
contract  is  not  produced. 

Appbal  from  a  jadgment  of  the  district  court  reyersiiig  tha 
judgment  of  the  county  court  in  favor  of  the  plaintifb,  upon  a 
petition  for  the  specific  performance  of  a  deed  or  bond  in  writ* 
ing,  made  by  one  Byers,  deceased,  to  conyey  certain  land  to  the 
petitioner  and  one  John  S.  Peters,  since  deceased.  The  bond 
was  produced  in  CTidence  in  the  county  court,  and  was  for  the 
penal  sum  of  four  hundred  dollars.  The  condition  recited  the 
previous  tnalring  of  a  contract  between  the  purchasers  and  the 
decedent,  wherel^  the  former  undertook  to  locate  and  clear 
out  of  the  land-ofBoe  certain  land  to  which  the  decedent  was 
entitled  under  his  headright,  to  pay  all  expenses,  to  pay  the 
decedent  the  sum  of  two  hundred  dollars  and  give  their  notes 
for  the  balance,  in  consideration  of  which  it  was  recited  that 
the  decedent  was  bound  to  convey  to  the  purchasers  a  cer- 
tain part  of  tiie  land  to  be  taken  off  of  some  line  of  said  tract 
or  tracts  as  it  may  be  located.  The  condition  proceeded :  *  *  Now, 
if,  upon  running  the  boundary  line  between  the  United  States 
and  Texas,  it  should  so  turn  out  that  said  Byers  did  not  reside 
within  the  limits  of  Texas  at  the  declaration  of  independence, 
and  therefore  not  be  entitled  to  said  league  and  labor  of  land  as 
a  citizen  of  Texas,  then  and  in  that  case  the  said  John  0.  Byers 
shall  well  and  truly  refund  and  pay  back  to  the  said  Peters  the 
said  sum  of  two  hundred  dollars  with  lawful  interest  thereon,  or 
return  the  note  given  for  the  same,  then  the  above  obligation  to 
be  void,  else  to  remain  in  full  force  and  effect.'*  The  other  facts 
sufficiently  appear  from  the  opinion. 

8.  F.  Moseley  and  J.  J,  PeUrs^  for  the  appellant. 

Jl  H  HUb,  for  the  appellees. 

By  Court,  Hemphill,  0.  J.  The  main  question  in  this  cause 
is,  whether  the  instrument  offered  in  evidence  and  designated  in 
the  margin  as  a  title  bond  is  such  a  bond  or  written  agreement 
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to  make  tiUe  to  property  aa  would,  under  article  1162,  give  joria- 
diction  to  the  county  court 

The  jurisdiction  of  that  court  over  the  subject-matter  is  ape- 
eial,  and  can  be  exercised  only  where  there  is  a  bond,  or  the 
agreement  to  make  tiUe  is  in  writing.  Now,  literally,  this  in- 
fitrument  is  not  a  bond  to  make  title;  but  it  recites  fully  the 
terms  and  conditions  of  a  contract  to  that  effect,  and  by  which 
Byers,  the  intestate  whose  representatives  are  charged  as  defend* 
ants  in  this  suit,  undertakes  and  binds  himself,  on  the  perform- 
ance of  certain  conditions  by  the  Peterses,  to  convey  to  them  one 
thousand  two  hundred  and  eighty  acres  of  his  headright  league 
of  land.  By  a  dose  construction,  it  might  be  held  that  this 
instrument  was  not  of  a  character  to  give  jurisdiction  under  the 
article  cited;  but  although  it  would  seem  that  the  object  of  giv- 
ing the  county  court  authority  was  to  provide  a  cheap  and  expe* 
ditious  mode  of  enforcing  plain  agreements,  about  which  there 
was  litUe  or  no  dispute;  and  although  the  resort  to  such  juris- 
diction, where  the  case  like  the  present  is  severely  contested,  is 
deemed  very  injudicious,  yet  it  would  seem  that  the  same  rules 
to  ascertain  what  may  be  included  within  the  scope  of  the  terms 
**  bond"  or  '*  written  agreement"  should  be  applied  to  the  con- 
atruction  of  the  article  that  are  recognized  with  reference  to  the 
promise  or  agreement  or  memoraudam  of  a  contract  being  in 
writing  under  the  act  to  prevent  frauds  and  perjuries.  This  act 
in  its  first  section,  article  1451,  declares  that  no  action  shall  be 
brought  to  charge  a  person  upon  a  contract  for  the  sale  of  lands, 
unless  the  promise  or  agreement,  or  some  memorandum  thereof, 
ehall  be  in  writing,  and  signed  by  the  party  intended  to  be 
charged,  or  by  his  agent  lawfully  authorized.  Now,  it  has 
always  been  held,  under  statutes  of  similar  iiuport  in  JBngland 
and  in  the  other  states,  that  the  written  evidence  required  by 
the  statute  need  not  be  comprised  in  a  single  document,  or 
drawn  up  in  any  particular  form.  It  is  sufficient  if  the  contract 
can  be  plainly  made  out  in  all  its  terms  from  any  writings  of  the 
party  or  from  his  correspondence;  that  the  place  of  signature  is 
not  material;  that  the  signature  of  a  party  as  a  witness  to  a  deed 
which  contained  a  recital  of  the  agreement  was  held  sufficient 
where  it  appeared  that  he  knew  of  the  recital:  Welford  v.  Beeeely, 
1  Yes.  sen.  6;  1  Greenl.  Ev.,  sec.  298.  That  the  receipt  for  the 
purchase  money  may  constitute  an  agreement  within  the  statute: 
1  Sugd.  Vend.  115.  A  receipt  stating  that  the  vendor  had  re- 
ceived of  the  vendee  a  certain  sum,  being  on  account  of  a  planta- 
tion on  the  Cypress,  sold  to  him  this  day  for  two  thousand  two 
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Imndred  dollars,  payable  in  different  insfallmentSy  as  per  agree- 
ment, was  held  sufficient  compliance  ¥rith  the  statate  of  frauds: 
<Josack  y.  Descoudres,  1  McCord,  425  [10  Am.  Dec.  681].  The 
receipt  for  the  purchase  money,  in  part  or  in  the  whole,  has  in 
jdl  cases  been  held  sufficient  where  it  specifies  the  terms  of  the 
•contract,  names  of  the  parties,  amount  of  the  purchase  money, 
«tc. ;  and  the  reason  is,  that  there  is  so  much  of  the  contract  in 
writing  that  it  can  be  enforced  without  the  aid  of  parol  testi- 
mony: Brickman  y.  Brickman,  6  Blackf.  21;  PiU^s  Tnaiees  y. 
Viley,  4  Bibb,  466;  Kay  v.  Card,  6  B.  Mon.  100. 

The  instrument  in  this  case  shows  clearly,  and  it  appears 
fully  by  way  of  recital,  all  the  terms  of  the  contract  by  which, 
on  the  one  hand,  the  Peterses  undertook  to  locate  and  clear  out 
of  the  land-office  the  headright  certificate  of  Byers;  and  he,  on 
the  other  hand,  bound  himself  to  conyey  to  said  Peters  twelye 
iiundred  and  eighty  acres,  in  two  sections  of  the  said  tract  or 
tracts  of  land,  as  the  same  might  be  located.  The  names  of 
the  parties,  the  terms  of  the  agreement,  the  conditions  and 
coyenants,  are  fully  stated;  and  there  is  no  necessity  of  resort 
to  parol  testimony  to  ascertain  any  of  the  essentials,  or,  it  would 
«eem,  any  of  the  particulars  of  the  contracts.  Byers  states  that 
he  is  bound  by  the  contract  to  conyey  the  land.  This  concludes 
bim  and  his  representatiyes.  The  instrument  showed  sufficient 
«yidence  of  the  contract  in  writing  to  haye  authorized  a  decree 
for  specific  execution  had  suit  been  brought  in  the  district 
•court;  and  we  are  of  opinion  that  although  there  is  some  differ* 
«nce  between  the  terms  employed  in  article  1162  and  those  used 
in  the  statute  of  frauds,  yet  that  any  such  written  evidence  of  a 
contract  to  sell  property  as  would  authorize  its  specific  execu- 
tion in  the  district  court  under  the  statute  of  frauds  will  be 
sufficient  to  authorize  the  county  court  to  decree  its  execution. 
The  policy  of  both  of  the  provisions  is,  that  there  should  be 
lyritten  evidence  of  the  contract,  and  that  it  should  not  be  sup- 
ported by  parol;  and  where  the  former  is  offered,  the  object  is 
^iceomplished;  and  the  law  in  either  case  must  be  held  as  satis- 
fied. Upon  the  whole,  we  are  of  opinion  that  the  contract  was 
legitimately  within  the  cognizance  of  the  dounty  court,  and  that 
the  suit  cannot  be  abated  for  want  of  jurisdiction.  This  point 
lyas  not  raised  by  the  parties;  but  being  one  of  jurisdiction,  its 
<3onsideration  and  decision  could  not  be  avoided. 

This  instrument,  or  bond,  and  the  patents — the  land  being 
located  in  two  tracts — ^were  filed  several  months  after  the  pro- 
49eeding8  were  commenced  in  the  county  court.    By  whom  they 
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were  filed  does  not  appear.  The  counly  court  in  its  judgment 
recites  £hat  there  was  satisfoctoiy  written  evidence  of  the  con* 
tract,  and  decreed  for  the  plaintiffB;  on  apjieal  to  the  district 
court  the  judgment  was  reTersed,  but  on  what  grounds  does 
not  distinctly  appear.  From  the  affidavit  on  the  motion  for  a 
new  trial,  it  might  be  presumed  that  in  the  opinion  of  the  courk 
the  evidence  was  insufficient  in  this,  that  the  contract  to  which 
there  was  reference  was  not  produced.  If  bo,  there  was  error, 
as  the  evidence  in  this  particular  was,  as  we  have  shown,  suffi- 
cient proof  of  the  terms  of  the  agreement. 

But  it  does  not  appear  that  any  evidence  was  offered  by  the 
plaintiffs  of  the  performance  of  the  conditions,  locating  the  land, 
etc.  The  record  does  not  show  from  whose  possession  the 
patents  came.  The  presumption  from  the  argument  of  coun- 
sel is  that  they  were  filed  by  Peters;  and  there  may  have  been  a 
further  presumption  below  that  as  he  had  the  patents  in  pos- 
session, he  must  have  paid  the  charges  and  expenses. 

But  there  being  no  evidence  in  relation  to  these  facts,  we  da 
not  feel  authorized  to  enter  the  judgments  which  should  have- 
been  pronounced  below,  and  the  judgment  is  therefore  reversed 
and  cause  remanded  for  a  new  trial. 

Beversed  and  remanded.      

SrscxFio  PsRFORMAUCs  OF  Deckdkht's  Comtracis:  See  Ckeat^g  Appeal, 
45  Am.  Deo.  668;  Moore  v.  /tte  Randolph  29  Id.  208;  Qretn  v.  Bro^ftM,  » 
Id.  166;  RMin»  v.  McKnighl,  45  Id.  406;  Johnrnn  y,  Hvbbdl,  66  Id.  773» 
and  notes.  In  Btdlim  v.  Campbell,  27  Tez.  655,  the  principel  oMe  ia  cited  t» 
the  point  that  a  contract  of  a  decedent  to  convey  land  is  not  soch  a  claim  af 
leqnxres  presentation  to  the  administrator.  In  OvU/ord  v.  Love^  49  Id.  745^ 
the  case  is  cited  to  the  point  that  the  jurisdiction  of  the  coonty  court  for  the 
specific  enforcement  of  such  a  contract  is  special,  and  can  be  exercised  only 
where  there  is  a  bond  or  written  contract.  It  is  again  cited  at  pages  746  and  74^ 
of  the  same  case,  and  ejcplained.  And  at  page  733  it  is  cited  to  the  point  that 
the  heirs  of  the  decedent  need  not  be  joined  in  a  soit  against  his  administrator 
to  enforce  his  bond  to  convey. 

MSMORANDUK  OF  CONTRACT  UNDBB  STATUTE  OV  FRAUDS,  SUTTICIBNCT  Oft 

See  Old  Colony  R.  R,  Corp.  v.  Evams^  66  Am.  Deo.  394;  Ive»  v.  Hasard^  67 
Id.  500,  and  notes.  To  the  point  that  each  a  memorandom  most  be  so  oertaUa 
that  specific  performanoe  can  be  enforced,  the  principal  ease  is  cited  in  Joksnf^ 
mm  V.  OrangeTf  61  Tez.  46. 
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States  v.  WASHmoTON. 

[19  Tkxm»  138.] 

IvDionnifT  POR  AmiAT  kot  Allioino  Fioutimo  in  exprait  temu,  Ual 
charging  that  the  defendants,  with  force  and  arnia,  at  a  oertain  time  moA 
place,  were  unlawfully  assembled  together,  and  being  to  onlawinUy  as- 
sembled and  arrayed  in  a  warlike  manner,  then  and  there  did  maLti  «« 
•ffiray»  to  the  great  terror  of  diners  goods  eitiwos,  eta,  is  safficieot 

Appeal  from  a  judgment  quashing  an  indictment  for  an  af&aj. 
The  substance  of  the  indictment  is  sufficiently  stated  in  the  syl" 
tabus.  Upon  a  motion  to  quash,  on  the  ground  that  there  was 
no  allegation  of  any  fighting,  the  district  attorney  amended  the 
indictment  by  inserting  an  explicit  allegation  upon  that  point. 
The  defendants  excepted  to  the  amendment  as  matter  of  sub- 
stance. The  court  sustained  the  exceptions  and  quashed  the  in« 
dictment,  whereupon  this  appeal  was  brought. 

James  Willie^  aJUomey-general^  for  the  appellant. 

By  Court,  Wheeleb,  J.  The  indictment  is  in  accordance  with 
precedent,  English  and  American:  Wharton's  Precedents  of  In- 
dictments, 489.  It  was  BO  adjudged  and  approTed  by  the  unani- 
mous opinion  of  the  supreme  court  of  the  republic,  pronounced 
by  Judge  Ochiltree,  in  the  case  of  Saddler  t.  BepubHc^  Dallam, 
610.  There  was  no  occasion  for  the  proposed  amendment.  The 
indictment  was  unquestionably  good  and  sufficient. 

Judgment  reversed  and  cause  remanded. 

Berersed  and  remanded.     

AfnuT»  What  CoimnTum:  See  ffawtmB  v.  State^  08  Am.  Daa  517* 


PmoE  V.  Wiley. 

[19  Texas,  142.] 

Amsbtdvent  to  PETinoir  Substitutino  Principals  ab  PLAiiniPTS,  In  aa 
iction  hroaght  by  their  agent,  affords  the  defendant  no  groand  of  oh]ectioii« 
miless  he  waa  thereby  deprived  of  some  auhatantial  right. 

BuBiri'iTUTioN  or  Principals  in  AcnoN  bt  Aoxnt  is  not  ^Iakino  Nkw 
Party,  where  it  ia  done  with  the  consent  of  the  agent,  and  apon  hia 
allegation  that  he  has  no  interest  in  the  note  sned  on,  but  is  merely  the 
agent  of  the  new  plaintifib. 

FaoioiPALs  cannot  bb  Substitutbd  as  Plaintiits  in  Action  bt  Agent 
AiTXB  Agent's  Death,  where  the  fact  that  he  snes  for  their  use  does  uul 
appear  from  the  petition,  hut  the  suit  must  be  revived  in  the  name  of  hia 
representatives,  and  the  prindpala  claiming  to  be  the  real  parties  ia 
faiteirest  may  contest  their  rights  with  the  repreaentativea  and  claim 
Judgment  in  their  names,  if  the  defendant  is  not  thereby  deprived  of  any 
substantial  defense. 
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Ebbob  to  reyerse  a  judgment  obtained  against  the  plaintiff  in 
error  as  defendant  in  an  action  on  a  note.  The  case  is  stated  in 
the  opinion. 

J.  H,  Parsons  f  for  the  plaintiff  in  error. 

Lewis  and  Flanagan^  for  the  defendants  in  error. 

Bj  Court,  Hemphill,  C.  J.  This  suit  was  brought  by  Charles 
Keith  as  plaintiff,  against  Joseph  H.  Price,  the  plaintiff  in  enx^r, 
as  defendant. 

Subsequently,  and  after  a  plea  of  general  denial  by  defendant, 
there  was  put  in  a  pleading  which  is  styled  an  amended  petition^ 
in  which  the  plaintiff,  by  leave  of  the  court,  comes  and  amends, 
and  says  that  Charles  Eeith  (that  is,  the  plaintiff  himself)  is  but 
the  nominal  plaintiff  in  the  case,  and  never  had  any  interest, 
ownership,  or  possession  of  the  note  sued  on,  but  was  merely 
the  agent  of  L.  M.  Wiley  &  Co.  The  person  of  the  pleader  then 
suddenly  changes;  Keith  vanishes,  and  L.  M.  Wiley  &  Co.  con- 
tinue the  averments,  alleging  that  the  notes  are  theirs,  etc. 

To  this  amended  petition  the  defendant  excepts,  on  the  ground 
that  it  attempts  to  introduce  an  entirely  new  party  into  the 
suit,  and  pleads  also  a  general  denial.  The  exception  was  over- 
ruled. This  has  been  assigned  as  error,  but  upon  ,the  facts 
which  are  alleged  in  the  amended  petition,  there  was  no  error 
in  overruling  the  exception.  The  plaintiff,  Charles  Keith,  in 
the  amended  petition,  admits  that  he  was  not  the  owner  of  the 
notes,  but  that  he  held  them  merely  as  the  agent  of  L.  M.  Wiley 
&  Co.,  and  Wiley  &  Co.  pray  to  be  substituted  as  plaintiffs. 
This  was  but  a  substitution  of  the  principals  for  the  agent,  with 
the  consent  of  the  agent  himself,  and  was  not  properly  the  mak- 
ing of  a  new  party.  But  if  the  principals  were  new  parties,  the 
defendant  could  not  object  on  that  account  alone,  unless  he 
were  thereby  deprived  of  some  substantial  defense,  nor  could 
he,  on  the  admission  of  new  parties,  be  subject  to  the  costs 
thus  far  in  the  suit  expended:  Henderson  v.  Kissam,  8  Tex.  46. 
There  was  no  error  in  overruling  the  exception  to  the  amended 
petition,  as  it  stood  upon  its  allegations. 

But  when  the  judgment  is  examined,  its  recitals  show  a  state 
of  facts  under  which  L.  M.  Wiley  &  Co.  were  made  parties 
plaintiffs,  quite  different  from  that  to  be  inferred  from  the 
amended  petition.  The  judgment  shows  that  Keith  was  dead 
before  L.  M.  Wiley  &  Co.  attempted  to  introduce  themselves  as 
parties.  The  amended  petition  leads  to  a  different  conclusion, 
viz. ,  that  Keith  was  alive,  and  introduces  his  principals,  who  then 
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take  up  the  avermentB.  The  judgment  commenced  as  follows: 
''  This  day  come  the  parties  by  their  attorneys,  and  the  death  of 
the  plaintiff  being  suggested,  L.  M.  Wiley  h  Co.,  by  attorney, 
make  themselves  parties  plaintifb/'  etc.  The  manifest  inference 
is,  that  L.  M.  Wiley  k  Co.  were  made  parties  after  the  death  of 
Keith;  and  though  the  exception  to  the  amended  petition  was 
properly  sustained,  yet  the  question  is,  whether  under  the  facts 
as  they  truly  existed,  and  as  they  must  haye  been  known  to  the 
court,  as  appears  from  the  judgment  itself,  L.  M.  Wiley  k  Co. 
should  have  been  allowed  to  come  in  as  parties  plaintiffs,  and 
have  the  judgment  entered  in  their  name  against  the  defendant* 
Charles  Keith  was  the  sole  plaintiff  in  the  original  petition.  On 
his  death  the  suit  abated,  unless  his  legal  representatives  either 
came  in  Toluntarily  or  were  brought  in  and  made  parties  plain- 
tiffs: Hart.  Dig.,  art.  697.  Had  Kdth  saed  for  the  use  of  L.  If. 
Wiley  &  Co.,  and  had  this  appeared  from  the  petition,  the  suit 
would  not  have  abated  by  his  death,  but  might  have  been  prose* 
cuted  by  the  beneficiaries  to  judgment:  Hart.  Dig.,  art  701. 
Their  right  would  then  have  appeared  of  record.  But  after  the 
death  of  a  plaintiff  ^ng  for  himself,  the  suit  can  be  revived 
and  continued  only  in  the  name  of  his  legal  representatives. 
Persons  claiming  the  real  ownership  of  the  notes  can,  if  they 
choose,  contest  their  rights  with  such  representatives,  and  if 
established,  may  claim  judgment  in  their  names,  and  this  in  the 
same  suit,  provided  such  change  of  parties  shall  not  deprive  de- 
fendant of  a  substantial  defense  to. which  otherwise  he  would 
have  been  entitled. 

Judgment  reversed  and  cause  remanded. 

Beversed  and  remanded. 

AMXNDBCXim  SuBSTiTcnNO  New  Vasooa  PLAnmrv:  See  HMer  v.  P^ 
(en,  68  Am.  Deo.  620,  and  note.  Where  a  eoit  has  been  Inatifcoted  by  admin* 
istraton  for  the  nae  of  a  woman,  she  is  the  real  plaintiff,  and  an  amendment 
rabetitntiiig  her  name  as  plaintiff  is  not  strictly  the  making  of  a  new  party: 
Martd  v.  Somen,  26  Tex.  558,  citing  the  principal  case. 

Abatbmxzit  or  AenoK  bt  Death  of  Pabtt:  S«ie  P§tt8  v.  Ison,  56  Am. 
Dec.  419;  Caufon  v.  CampbelTs  Adm*r,  66  Id.  184,  and  notes.  If  a  suit  be  in- 
stituted in  the  name  of  one  party,  purporting  on  its  face  to  bo  for  the  benefit 
of  another,  then,  on  the  death  of  the  nominal  plaintiff,  the  suit  may  proceed 
in  the  name  of  the  beneficiary,  without  reviving  it  in  the  name  of  the  repre- 
sentatives or  heirs:  Moore  v.  Rice,  51  Tex.  292;  otherwise  where  it  does  not 
so  purport:  Si^se  r.  MaUeh,  54  Id.  360,  both  citing  the  principal  case. 

Ths  fbinoipal  oasb  is  also  cited  oeiteilallt  to  the  point  that  a  party 
who  is  or  may  be  affected  by  a  judgment,  if  he  does  not  appear,  must  be  brought 
In  by  prooess,  in  Bryan  v.  Lund,  25  Tex. 
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Shelton  v.  Berbt. 

[19TftXAa,lM.] 

IknwAYn  n  Volitiitart  Oath  Biduokd  to  Wbooq^  telua  bcftm  mm$ 
aiatlioriiad  officer,  and  oeriifiad  by  him. 

ArwwAvn  mrar  mm  ur  WBiniro»  but  hud  hot  bb  Siqhbd  lijr  tba  de- 
ponent. 

▲ihdavit  to  Claim  AOAnm  Dbobpbht'b  Estatb,  hot  Pubfobtoio  to  bb 

BY  Owhbb  of  the  cbiih  or  by  hia  agent,  and  not  stating  the  depooenfa 

'means  of  information,  affords  no  Jnstifioation  for  the  rejection  of  the 

^elalm  by  the  administrator,  nnleas  he  puts  his  objection  on  that  gnmnd. 

IiBBOB  to  Vdrene  a  judgment  for  the  defendant  in  an  action 
against  an  administrator  to  recover  a  claim  rejected  by  him  on 
the  ground  that  it  was  barred  by  the  statute  of  limitations.  On 
the  trial,  the  authentication  of  the  claim  was  objected  to,  on 
grounds  sufficiently  appearing  from  the  opinion.  The  objection 
was  sustained,  the  defendant  had  judgment,  and  the  plaintift 
brought  error. 

J.  M.  Crockett^  for  the  plaintiff  in  error. 
J.  E,  Cravens^  for  the  defendant  in  error. 

By  Court,  Whbelbb,  J.  An  affidavit  is  defined  by  Blackstone 
to  be  **  a  Toluntaiy  oath  before  some  judge  or  officer  of  the 
court,  to  evince  the  truth  of  certain  facts: "  8  Bla.  Com.  804.  In 
practice,  it  means  "  an  oath  or  affirmation  reduced  to  writing, 
sworn  or  affirmed  before  some  officer  who  has  authority  to  ad- 
minister it:"  Bout.  Law  Diet.,  tit.  Affidavit;  Burrill,  Id.; 
Tomlin,  Id.  It  must  be  in  writing.  Such  is  the  requirement 
of  the  statute:  Hart.  Dig.,  art.  1158.  But  neither  the  statute 
nor  any  general  principle  of  the  law  requires  that  it  be  signed  by 
the  deponent.  That  does  not  enter  into  its  definition,  nor  is  it 
essential.  It  is  sufficient  that  it  be  made  before  an  officer  au- 
thorized by  the  law  to  administer  it,  and  that  he  reduce  it  to 
writing,  and  certify  officially  to  the  fact  of  its  having  been  made 
before  him.  The  affidavit  in  the  present  case  was  therefore  suf- 
ficient. The  objection  that  it  was  not  made  by  the  owner  of  the 
claim  is  not  tenable.  Where  the  administrator  would  reject  a 
claim  because  it  is  authenticated  by  the  affidavit  of  a  person  who 
does  not  purport  to  be  the  owner  thereof,  or  the  agent  of  the 
owner,  and  does  not  state  the  means  of  information  of  the  de- 
ponent, he  must  make  that  the  ground  of  his  rejection  of  the 
claim:  Dunn  v.  SubleU,  U  Tex.  621;  JIanaeU  v.  Oregg,  7  Id.  230. 
Hero  he  placed  his  rejection  upon  a  different  ground. 


1857.]  Bo88  V.  Smith.  827 

We  are  of  the  opinion  that  the  cbim  waa  well  aathenticated» 
«nd  that  the  court  emd  in  niclnding  it,  forwhioh  the  judgment 
mnat  be  xereraed  and  the  canoe  xemanded. 

Berersed  and  xemanded.     

AvFnuTRs,  SviwwuacT  ^a^  OsirsBAix.Tt  8m  iSbm  wAm  ioMapmrUBtmk 
of  Jfcmoe,  42  Am.  0eo.  68.    Ad  affidAvit  mut  be  ttkm  by  anthorind  offi* 
«K-:  WyaU  v,  J^k$^  43  ToL  166;  and  moMt  be  certified  by  bim:  iforrw  ▼ 
€ia%  2  Tex.  App.  603,  both  dting  the  princspel  oese. 

Pboov  of  Claim  AOAOiflT  DaonmiT's  Hbtatb:  See  JS^v*  ▼•  MaHU^  41 
Am.  Deo.  103.  In  WaUen  r.  Prt$Udge^  80  Tex.  66,  74,  it  wm  held  that  en 
adminietrator  rejectiDg  a  cUim  for  insufficient  anthentioation,  if  his  obJeetioB 
goee  to  the  person  making  the  affidavit,  most  state  that  objeotioii  ia  his  memo- 
vandam  of  rejection,  or  he  cannot  rely  on  it  when  saed:  bat  thai  this  mis 
does  not  apply  where  his  objectioa  goes  to  the  words  or  form  of  the  affidavit, 
^distingnishing  the  principal  case.  The  court  say:  "It  is  insistsd  by  the 
«oansel  for  the  appellee  that  if  the  claim  was  rejected  on  aoooont  of  Insnffi. 
«ient  anthentication,  this  reason  should  baye  been  giren  in  the  indorsement 
of  the  administrator,  so  that  it  coold  have  been  properly  anthenticated  amd 
again  presented,  and  that  having  failed  to  do  this,  and  rejected  it  generslly, 
lie  is  preclnded  from  relying  on  that  reason  now,  bat  mast  litigate  it  on  its 
merits.  We  are  referred  in  support  of  this  position  to  HommU  v.  Oregg,  7 
Tex.  22S;  Melntoth  r,  Oreemoood,  16  Id.  116;  Dunn  v.  SubUU^  14  Id.  621; 
^helUm  r.  Berry,  19  Id.  164;  and  A\ford  v.  Cochrane,  7  Id.  488.  We  have 
carefully  examined  these  cases,  and  find  nothing  in  any  of  them  to  support 
the  position  assumed  by  counseL  The  result  of  these  cases  is,  in  substance, 
that  where  a  daim  agsinst  an  estate  is  anthenticated  according  to  the  require- 
ments of  the  statute^  but  by  the  affidavit  of  a  person  who  does  not  purport 
to  be  the  owner  thereof,  or  the  agent  of  the  owner,  if  the  administrator 
would  reject  the  daim  on  that  ground,  he  must  state  such  cause  specially 
in  hii  rejection,  and  cannot  raise  it  for  the  first  time  when  sued  for  the  estab- 
lishment of  the  claim.  The  rulings  of  the  court  In  these  cases  we  believe 
to  be  entirdy  correct  The  statute  has  not  declared  by  whom  the  affidavit 
ahall  be  made;  it  only  provides  that  the  claims  when  presented  shall  be  '  ac- 
companied by  an  affidavit  in  writing.'  It  is  left  to  the  judgment  and  dis- 
cretion of  the  administrator  to  decide  whether  the  affidavit  is  made  by  the 
^proper  pereon  who  is  cognisant  of  the  fact:  Ihum  v.  SMtU,  14  Id.  621.  No 
0uch  discretion  is  left  with  the  administrator  with  referenoe  to  the  affidavit 
cf  authentication.  If  this  be  wanting  in  any  of  the  essential  requintes  pre- 
aeribed  by  the  law,  he  is  forbidden  to  allow  the  claim;  and  if  he  does  sHow  it 
onder  sndi  droomstaaoes,  his  act  Is  expresdy  deolsnd  to  be  of  na  fono  or 


Boss  V.  Smith. 

[19  TXXAS,  171.] 
QlTLT  IiraiftUMBHIS  WhIOR  ABB   TBAHSFXBABLB   BT  DBLmOtT  ABB   BfUB 

and  notsB  pajraUe  to  bearer,  or  payable  to  order,  and  indorsed  in  blank. 

POflBUBIOB  OV  NOTB  PaTABLB   TO  ObDBB  BUT  HOT  IBDOBSBB  BT  PaTBB  is 

not  saffiolent  evidence  of  title  to  sustain  an  aotioQ  on  the  nate  by  oae  not 
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Affbal  from  jndgment  against  the  appellant  in  aa  actioi^ 
brought  by  him  on  a  note.    The  facts  appear  from  the  opinion. 

Jf.  Casey,  for  the  appellant. 

W,  Sledman,  for  the  appellee. 

By  Oourt,  Hbkphzll,  0.  J.  The  appellant,  who  was  plaintiff 
below,  broaght  snit  against  the  appellee  on  the  following  note: 

V  $132.10.  Janoaxy  1,  1855. 

'*  One  day  after  date,  I  promise  to  pay  to  the  order  of  O.  Yin- 
oent  one  hundred  and  thirty-two  dollars  and  ten  cents,  value 
received,  with  interest  at  the  rate  of  ten  per  cent  per  annum, 
from  maturity,  until  paid.  Jambs  E.  Smith." 

The  note  was  read  to  the  jury  as  evidence,  against  the  objec- 
tion of  the  defendant  that  the  plaintiff  had  not  offered  any  proof 
of  ownership.  But  in  the  charge,  the  court  instructed  the  juiy 
that  the  plaintiff  was  not  entitled  to  recover,  unless  they  were 
satisfied  from  the  proof  that  the  plaintiff  was  the  owner  of  the 
note;  and  that  possession  of  the  note  was  not  sufficient  proof  of 
ownership. 

The  note  being  the  only  evidence  offered,  the  juxy  found  for 
the  defendant,  and  the  plaintiff  appealed. 

The  note  was  not  indorsed  specially  to  the  plaintiff,  nor  was 
it  indorsed  in  blank;  and  the  only  question  is,  whether  the  mere 
possession  without  proof  of  a  bona  fide  assignment  or  transfer, 
either  by  parol  or  writing,  was  prima/acie  evidence  of  owner* 
ship. 

The  only  instruments  in  which  the  law  recognizes  the  property 
as  passing,  like  coin,  with  the  possession,  are  those  termed  nego- 
tiable, and  which  are  transferable  by  delivery;  viz.,  billsand  notes 
payable  to  bearer,  or  payable  to  order  and  indorsed  in  blank. 
The  legal  right  to  the  property  secured  by  such  instruments 
passes  by  delivery,  and  the  possession  is  pritna/acie  evidence 
•of  right  in  the  property.  Such  instruments  pass  by  deliveiy 
from  hand  to  hand;  and  though  they  may  have  been  lost  or 
stolen  from  the  true  owner,  yet  the  possession  of  the  holder  is 
prima/acie  proof  of  right,  and  if  he  be  a  bona  fide  transferee 
for  value,  his  title  will  be  perfect,  whether  the  one  from  whom 
he  received  the  instrument  had  any  title  or  not:  MiUer  v.  Bace, 
Smith's  Lead.  Cas.  258,  notes;  Oreneaux  v.  WheeHer,  6  Tex.  523; 
Story  on  Prom.  Notes,  sees.  43, 196. 

But  such  is  not  the  rule  with  roference  to  instruments  not 
negotiable,  or  which  do  not  pass  the  legal  right  by  delivery.     A. 
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person  not  a  parly  to  sneh  note  mnst  show  by  what  right 
he  claiiDB  to  recover  from  the  debtor,  or  in  other  words,  that  he 
holds  under  a  bona  fide  assignment^  valid  in  law,  from  the  owner 
of  the  note. 

The  defendant,  by  his  counsel,  has  iiisisted,  and  shown  from 
niuieroas  authorities,  that  a  chose  in  action  may  be  assigned 
verbally  or  by  deUvezy,  as  well  as  in  writing:  Heath  ▼.  Hall,  4 
Taunt.  826;  Jones  ▼.  Wiiter,  18  Mass.  804;  Dunn  v.  SneU,  15  Id. 
485-487.  An  assignment  of  a  debt  may  be  by  parol  as  well  as 
by  deed:  2  Story's  Eq.  Jur.,  sec.  1047.  A  delivezy  of  a  chose 
in  action  for  a  valoable  consideration  is  sufficient,  and  passes 
the  title:  Briggs  y.  Dorr,  19  Johns.  96.  He  also  insists  that  to 
make  the  parol  assignment  good  against  the  debtor,  it  is  not 
necessary  that  the  assignee  should  give  notice  of  the  assignment 
to  the  debtor. 

It  is  no  doubt  true  that  the  assignment  of  a  debt  does  not,  in 
equity,  require  the  assent  of  a  debtor,  although  it  may  be  im- 
portant to  the  assignee  that  such  notice  should  be  given,  or 
otherwise  the  rights  of  third  persons  may  intervene  to  his  preju- 
dice: 2  Story's  Eq.  Jur.,  sec.  1057.  To  give  an  action  at  law, 
it  seems  that  the  debtor  must  consent  to  the  agreed  transfer  of 
the  debt;  but  in  equity  it  is  otherwise:  Ex  parte  South,  in  re 
Bow,  8  Swanst.  892;  TOMis  v.  George,  5  Ad.  &  El.  114.  There 
is  no  doubt  that  an  assignee,  by  parol  or  delivery,  of  an  unne- 
gotiable  note  i%antitled  at  law  to  sue  the  maker  in  the  name  of 
the  assignor,  and  in  equity  to  bring  suit  in  his  own  name. 

The  only  question  is,  whether  the  mere  possession  of  such  in- 
strument will  authorize  the  holder  to  bring  suit,  or  whether  he 
must  prove  the  fact  of  delivery  or  transfer  for  a  valuable  or 
other  sufficient  consideration:  Harris  v.  Clark,  2  Barb.  94; 
B.  0.,  8  N.  Y.  93  [61  Am.  Dec.  862];  Story's  Eq.  Jur.,  sec.  607. 
And  it  seems  clear  that  he  must  prove  that  he  came  honestly 
and  for  a  sufficient  consideration  into  possession.  Where  the 
legal  right  to  the  debt,  secured  by  a  negotiable  note,  passes  by 
delivery,  the  law,  for  the  benefit  of  commerce,  has  recognized 
the  property  as  passing  with  the  possession;  and  that  posses- 
sion is  consequently  prima  fade  evidence  of  title.  But  this  is 
an  exception  to  the  rule  by  which  property  is  proved  in  personal 
chattels,  and  it  does  not  extend  to  the  possession  of  notes  which 
are  not  negotiable.  The  possession  of  such  note,  without  other 
proof,  does  not  give  the  holder  the  right  ^  >  judgment  on  th« 
note:  Merlva  v.  Manning,  2  Tex.  861. 

Judgment  affirmed. 
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PoosBOOir  or  Nora  or  Box  as  Btxdxnob  ov  Trlb:  See  KOkoU  t. 
MaHhi,  61  Ain.  Deo.  327;  PicheHB  ▼.  Tarhoroitgh*$  Adm'r,  02  Id.  728;  IToy 
▼.  Richardmm^  63  Id.  760;  PettM  ▼.  iVoii<»  Id.  778;  Conteett  ▼.  Amipkfry.  68 
Id.  611.  Mere  poeaesBion  of  %  note  ipkyM»  to  beerer,  nnlees  there  ia  eH- 
denoe  to  impeach  the  holder's  right»  is  soffident  proof  of  title  to  enaUe  him 
to  sne  thereon:  Rider  ▼.  Ditmd^  38  Tez.  624.  And  a  note  pajrable  to  otder 
and  indorsed  in  blank  is  in  the  same  oategory,  being  deemed  payaMa  to 
bearer:  Joknmm  ▼.  MUckeU^  60  Id.  214.  Bat  mere  possosrion  of  a  non-^i^go- 
tiable  note,  without  more,  is  not  snffioients  MerriU  ▼.  SmitK  22  Id.  64;  Boffs 
Bekn  t.  HUl^  88  Id.  241.    The  principal  case  is  eited  in  eaoh  of  tho  abova 


MXTBBAY   V.   AbLB. 

[10  Tkzai»  33S.] 

/■in>0B*8  LuN  MAT  BB  Entobced  bt  Tbanstbbbb  OB  NovB  payable  to 
bearer,  given  for  the  pnrcbaee  price  of  land,  where  the  lien  la  leaerred 
in  the  note^ 

Ebbob  to  reyerae  a  judgment  for  the  plaintiff  in  an  action  on 
certain  notes.    The  facts  are  stated  in  the  opinion^ 

J.  T.  Murray,  for  the  plaintiff  in  error. 

By  Court,  Bobebts,  J.  Able  sues  for  the  use  of  Mills  & 
Jockusch,  on  notes  given  to  Able  in  the  purchase  of  land,  and 
the  vendor's  lien  on  the  land  is  expressly  reserv^  in  the  notes. 
The  petition  seeking  to  enforce  the  lien  is  excepted  to,  because, 
the  notes  being  transferred  for  value,  and  being  payable  to 
bearer,  the  lien  did  not  pass  with  the  notes  to  lidiUs  &  Jockusch. 

It  has  been  decided  that  a  party  holding  a  n^otiable  note, 
under  a  written  indorsement  from  the  payee,  has  acquired  and 
may  enforce  the  vendor's  lien:  Moore  v.  Raymond^  15  Tex.  554. 
At  this  term  of  the  court  the  same  has  been  decided  in  favor  of 
one  holding  a  note  payable  to  bearer. 

This  having,  until  lately,  been  considered  a  doubtful  ques- 
tion, and  having  been  raised  and  relied  on  below,  judgment  will 
be  affirmed  without  damages. 

Judgment  affirmed. 

Vbndob's  Lun,  whbthbb  Passes  to  Assiokbb  ob  Tbabsfsbbb  or  Notb 
given  for  purchase  of  land:  See  Briggs  t.  ffiU,  38  Adl  Dec.  441;  KwMy  v. 
Wmkam,  46  Id.  193;  WdOwm  v.  WVUaimB,  52  Id.  427;  Chnner  ▼.  Banka,  Id. 
209;  ifoore  v.  Anders^  60  Id.  651,  and  notes.  The  principal  case  is  cited  in 
WhiU  y.  Dawns,  40  Tex.  232,  and  Flanagan  ▼.  Chuhman,  48  Id.  244,  to  the 
point  that  unless  a  contraxy  intent  appears,  the  assignment  of  a  note  for  tha 
purchase  of  land  carriea  the  vendor's  lien. 
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TTinsnaE  TauonnM  or  Dibt  Qkxwmau^t  Tbairdbbs  Limii  BaooBaQ 
It,  we  l^ewmn  t.  PnaUm^  44  Am.  Deo.  021;  TVrry  ▼•  Wcod§^  46  Id.  274; 
J8o6oi0  ▼.  ITdditaid;  48  Id.  541,  and  notee.  The  priaoipel  eMe  fa  eiftid  to  th« 
jKmit  genaoUy  thol  moli  tnaiffar  doee  oeny  tho  ]kB»  fai  Cfmmtm  t.  JtfOi 
i>aaid;  46  Tex.  800. 


Mills  t;.  Howeih. 

COFT  QV  BlOOBI>  OV  SVIT  U  BlST  KviDXBrOB  ov  PAsnooLAm  ImiMiuu^ 
vno  of  the  defendant  in  exeoation,  in  a  proceeding  to  enfone  the  «XBon« 
tion  againat  pfoperty  alleged  to  have  been  frandnkntly  tnnefeRod  bj 
■Qch  defendant. 

PaBOL  BVIDBIOB  OV  IHDKBRDNI88  OV  YkHIWB  IV  TkAlMfBI  FEAinNJUDIT 

A0AIH8T  Gbbditobs  10  oompetent»  it  not  iq^pearing  that  the  indebtedneea 

waa  ovideaced  by  writing. 
TBAxam  IB  Fbaudulbzit  AOAiirBT  CuDiTOBfly  TBouoH  Madb  nm  Yalo* 

ABLB  Ck»98i]>nuTi0N,  if  not  niade  in  good  faith,  bnt  with  the  intent  to 

hinder,  deUy,  or  defraud  creditora. 
Pboot  ov  YnrDB'B  Aotital  PAsncoPATioH  iH  Fbaud  ot  Ybhdos  in  aale 

frandnlent  aa  to  creditora  ia  not  neoeoaaiy;  knowledge  of  the  frandalent 

intent  or  of  faoti  aaifioiMit  to  pot  a  pmdent  man  upon  inqnizy  ia  anffi- 

cient. 

Appbaii  from  a  judgment  for  the  claimant,  in  a  trial  of  the 
right  of  property  in  certain  goods  transferred  to  said  claimant 
bj  one  Walton.  The  question  was,  whether  or  not  said  transfer 
was  made  to  hinder,  delay,  or  defraud  creditors.  The  goods 
have  been  levied  on  under  an  execution  from  Galveston  county, 
upon  a  judgment  in  favor  of  Mills  &  Oo.  and  against  John  P. 
Walton  &  Oo.  The  plaintiffs  in  execution  offered  one  Mills  as 
a  witness  to  prove  the  indebtedness  upon  which  the  judgment 
was  rendered,  but  the  evidence  was  rejected  on  objection  by  the 
daimant.  They  then  offered  in  evidence  a  copy  of  a  note  from 
Walton  &  Oo.  to  Mills  &  Co.,  certified  by  the  clerk  to  be  a  true 
copy  of  the  note  filed  in  the  action  in  which  judgment  was  re- 
covered. This  evidence  was  also  rejected.  Mills  was  again 
offered  as  a  witness,  and  asked  if  he  knew  of  any  indebtedness 
from  Walton  &  Oo.  to  Mills  &  Oo.  prior  to  the  day  of  trial  of 
the  action  in  question,  but  upon  the  claimant's  objection,  his 
testimony  was  again  rejected.  After  verdict  and  judgment  foe 
the  claimant,  the  plaintiffs  appealed. 

E.  H.  HcrreU,  for  the  appellants. 

J.  E.  Oracerm  and  E.  A.  Beeves,  for  the  appellee. 
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By  Court,  Whseleb,  J.  A  copy  of  the  record  of  the  suit  in 
Galyeston  would  have  been  the  best  evidence  of  the  particular 
indebtedness  of  the  defendant  in  execution,  which  the  plaintifiir 
were  seeking  to  enforce.  But  it  was  competent  to  prove  other 
indebtedness,  either  to  the  plaintiffs  or  other  parties,  by  any 
witness  who  knew  the  fact.  The  court  therefore  erred  in  refus- 
ing to  permit  the  witness  Mills  to  testify  to  the  existence  of 
such  indebtedness.  It  does  not  appear  that  it  was  proposed  to 
prove  by  him  any  indebtedness  evidenced  by  writing;  and  it  ia 
not  perceived  on  what  ground  his  testimony  was  excluded.  If 
the  record  truly  embodies  the  evidence  as  it  was  given  upon  the 
trial,  it  does  seem  that  the  charge  of  the  court  presented  i^ 
view  of  the  case  more  favorable  to  the  plaintiff  than  the  facta 
warranted.  The  old  firm  of  Walton  &  Oo.  was  sunk  and 
merged  in  the  new  firm  of  F.  0.  Howeth  &  Co.  contem- 
poraneously with  the  transfer  of  the  goods.  At  the  same  time 
that  Walton  made  a  transfer  ostensibly  of  his  entire  stock  in 
trade,  he  secretly  retained  an  interest,  and  was  a  member  of 
the  new  firm,  in  which,  however,  his  name  did  not  appear. 
His  indebtedness  was  known  to  the  members  of  the  new  firm; 
and  if  the  transfer  and  introduction  of  new  members  under  & 
new  firm  name  was  not  a  contrivance  to  shelter  and  protect  the 
goods  from  creditors,  it  certainly  bears  that  appearance.  Where 
there  is  evidence  of  fraud  so  convincing,  the  proof  to  rebut  it 
ought  to  be  very  satisfactory.  The  charge  of  the  court  seems 
obnoxious  to  the  objection  that  it  gave  undue  importance  to 
circumstances  relied  on  for  that  purpose,  which  there  is  reason 
to  believe  were  contrivances  to  cloak  and  conceal  the  fraud.  It 
is  not  enough  that  the  transfer  may  have  been  for  a  valuable 
consideration;  it  must  have  been  bona  fide  also,  and  not  made 
with  the  intent  to  hinder,  delay,  or  defraud  creditors.  Nor  is  it 
necessary  to  prove  an  actual  participation  in  the  fraud  on  the 
part  of  the  vendee.  If  he  knew  of  the  fraudulent  intent  of  hia 
vendors,  or  had  knowledge  of  facts  sufficient  to  excite  the  sus- 
picions of  a  prudent  man  and  to  put  him  upon  inquiry,  it  is  suf- 
ficient: TJiompsonY.  McChreal,  10  Tex.  393;  Edrington  v.  Rogers^ 
15  Id.  188.  These  principles  were  not  distinctly  brought  to 
view  by  the  charge  of  the  court,  and  there  is  reason  to  appre- 
hend that  its  effect,  as  a  whole,  was  to  cause  the  jury  to  lose 
sight  of  them.  But  it  is  not  necessary  to  determine  whether 
there  is  anything  in  the  charge  of  the  court,  or  in  the  refusal 
of  a  new  trial,  which  would  require  a  reversal  of  the  judgment, 
as  it  is  clear  that  it  must  be  reversed  on  account  of  the  rejeo« 
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don  of  the  testimony  of  the  witnees  Uills,  and  the  parties  will 
probably  come  better  prepared  on  the  law  and  facts  of  the  case 
upon  another  trial.    The  judgment  is  rerersed  and  the  cause 
remanded. 
Beyersed  and  remanded.     

TaAKsna  oa  Conystavoi  fob  Vauj*,  wmor  Fbavdulsht  AOAnref 
Cbxditobs,  akd  wHKir  KOT:  See  Worland  ▼.  Kimberiin^  44  Am.  Deo.  786; 
Brmen  ▼.  Foree^  46  Id.  619;  Peek  t.  Land^  Id.  368;  Hutchinm>n  ▼.  Hom,  60 
Id.  470;  Merry  y.  Bostwiek,  64  Id.  434;  Rogers  t.  Evana,  66  Id.  537;  Kuyben- 
daU  ▼.  MeDonald,  67  Id.  212;  Covanhooan  ▼.  Hari,  60  Id.  57,  and  notes. 

VSNDEX'S    KnOWLEDOS   Off   AKD    PARTiaPATTOV  IN  ViKDOR'S   FrAUD  TS 

Traksfirs  See  WitrUmd  v.  KknberUn,  44  Am.  Deo.  785;  Brawn  ▼.  Foree,  46 
Id.  619;  Anderetm  ▼.  BcberU,  9  Id.  235;  Garland  v.  Rwee,  16  Id.  756. 

That  Question  or  Fra^tdulbnt  Intknt  in  Convstancb  to  hinder,  de- 
lay, or  defraad,  crediton  is  one  of  fact  for  the  jury,  bnt  that  their  Terdict^ 
if  clearly  againet  evidence,  may  be  aet  aside,  ia  a  point  to  which  the  principal 
case  is  cited  in  Weieiger  y.  ChUholm,  28  Tex.  792;  see  PeUibone  ▼.  Stevene,  38 
Am.  Dec.  67;  Brigeoe  y.  Branaugh^  46  Id.  108;  Dodd  ▼.  MeCraw,  Id.  901; 
JfeMiehael  y.  McDemuM,  55  Id.  560;  BiUinge  y.  Bmtnge,  66  Id.  319;  iTny- 
kendaU  y.  MeDonaid,  57  Id.  212;  Jetsup  y.  Johnmm^  67  Id.  243,  and  notes 
upon  the  general  subject  as  to  when  fraud  is  a  questkni  of  fact,  and  when  a 
question  of  law. 


GooPEB  V.  Singleton. 

[19  Tkzai,  360.] 

IhEFEcr  OT  TiTUi  TO  Land  is  Good  Defense  to  Vendee  in  an  action  for 
the  purchase  money,  so  long  ss  the  contract  is  exeoutoiy;  and  the  vendor 
must  show  that  the  yendee  purchased  at  his  own  risk,  and  with  knowl- 
edge of  the  defect,  or  that  he  agreed  to  take  such  title  ss  the  yendor  had. 

Vbkdee  in  Executed  Contract  for  Realty  cannot  Resist  Payment  of 
the  purchase  money  for  defect  or  failure  of  title,  as  a  general  rule,  both 
in  England  and  in  the  United  States;  but  unless  there  have  been  fraud - 
alent  representations,  must  pay  the  money,  and  rely  upon  the  covenants 
in  his  deed;  but  the  rule  is  otherwise  in  Texas,  and  the  vendee,  after 
oooyeyance,  may  resist  payment  for  a  total  failure  of  title,  though  there 
be  no  fraud,  and  is  not  compelled  to  resort  to  his  covenants,  especially 
where  the  vendor  is  or  may  be  insolvent  or  beyond  the  reach  of  the  court, 
unless  the  vendee  takes  a  conveyance  with  warranty,  with  knowledge  of 
the  defects,  when  he  cannot  resist  payment  unless  he  has  been  evicted. 

Distinction  between  Liabilitibs  of  Vendee  in  Executory  and  Vendee 
IN  Executed  Contract  for  the  sale  of  realty  is  that  the  former  should 
be  relieved  from  payment  on  showing  defect  of  title,  unless  the 
yendor  shows  that  he  knew  the  defect  at  the  sale,  and  consented  to 
take  such  title  as  the  vendor  had;  while  the  vendee  in  an  executed  oon* 
tract,  to  escape  payment,  should  show,  beyond  doubt,  failure  of  title  ia 
whole  or  in  part,  danger  of  eviction,  and  circumstances  prima  fade  re* 
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pelling  the  presamption  that  he  knew,  and  took  the  risk  of  the  defect  ai 
the  time  of  the  sale. 

Plba  of  Vxndxs  in  Exxcutxd  Contract  must  Atkb  Want  of  Kirowi*- 
■Dos  OF  DsFKCT  IN  TxTLB  to  the  land  parchaaed,  where  he  eeeks  to 
defeat  a  xeooTery  of  the  pnrohaae  money  on  the  ground  of  snch  defect. 

DinN8B  OF  Dkfbct  or  Failurb  of  Titlr  is  of  Equitablx  Naturb  in 
an  action  to  recover  the  price  of  land  eold,  and  a  plea  setting  up  such 
defense  should  aver  facts  which  would  warrsnt  relief  in  equity. 

Plba  bt  Husband's  Vbndbb  that  Titlb  is  Dbfbctiyb  bbgausb  Prof- 
BBTT  WAS  CoMMUNiTT  Pbofbbtt,  and  that  the  vendor's  wife  is  dead 
leaving  several  children,  should  show  the  condition  of  the  oommunitj 
estate,  so  as  to  negative  any  idea  that  the  heirs  may  be  satisfied  out  of 
other  property,  in  an  action  for  the  purchase  money. 

Allowing  Party  to  Except  to  Pleadings  Orallt,  the  exceptions  to  b» 
afterwards  reduced  to  writing,  where  the  trial  proceeds  without  sucb 
written  exceptions,  and  they  are  filed  long  after  adjournment,  is  no 
ground  of  reversal;  as  in  case  of  a  demurrer  to  an  answer  submitted 
orally  and  not  filed  until  many  months  after  the  adjournment. 

Appeal  from  a  judgment  for  the  plamtifT  in  an  action  on  ocr- 
tain  notes.    The  facts  are  stated  in  the  opinion. 

Jf.  Casey,  for  the  appellant. 

Leuns  and  FUmagan,  for  the  appellee. 

By  Court,  Hemphill,  0.  J.    Salt  on  two  notes  executed  by  the 
appellant  Cooper,  payable  to  William  Crisp  or  bearer. 

The  defendant  pleaded,  in  substance,  that  the  notes  were 
given  in  part  for  the  purchase  money  of  attract  of  land  of  one 
hundred  and  sixty  acres,  which  is  described  by  its  boundaries; 
that  the  taract  was  sold  to  defendant  by  William  Crisp,  the 
payee  in  the  notes,  on  the  day  of  their  date,  viz.,  the  twenty- 
sixth  of  September,  1854;  that  on  that  day  the  said  Crisp,  in 
consideration  of  the  sum  of  seven  hundred  dollars,  of  which  the 
said  notes  constituted  a  part,  executed  a  warranty  title  deed  to 
defecdant  for  the  land;  that  the  tract,  before  the  date  of  the  said 
deed,  had  been  the  common  property  of  the  said  Crisp  and  his 
wife,  Eliza,  both  of  whom  with  their  family  resided  upon  the  land 
for  about  three  years,  until,  in  the  year  1854,  the  wife  of  the 
said  Crisp  died  on  said  laud;  and  that  after  the  death  of  said 
Crisp's  wife  the  land  was  sold,  as  above  stated,  to  defendant  by 
the  said  Crisp.    The  plea  further  states  that  the  said  Eliza  Crisp 
left  several  children,  who  are  yet  alive,  some  of  them  married, 
some  minors,  some  residing  in  this  state,  and  others  in  other 
states;  that  there  has  never  been  any  administration  on  the 
estate  of  Eliza  Crisp;  that  the  above-named  heirs  are  entitled 
to  one  undivided  half  of  said  tract  of  land;  that  all  the  pur- 
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cbase  money  except  the  notes  sued  on  has  been  paid  i» 
Cxisp;  that  the  plaintiff.  Singleton,  if  he  obtained  the  notes 
sued  on  before  they  became  dne,  had  full  notice  that  they  were 
executed  for  the  consideration  above  mentioned.  By  amend- 
ment, the  defendant  averred  that  the  notes  were  not  the  prop- 
erty of  the  plaintiff,  but  of  the  payee,  William  Crisp,  and  that 
the  consideration  of  the  said  notes  had  wholly  failed.  The 
plaintiff  demurred  to  the  plea.  The  deiaurrer  was  sustainod^ 
and  the  jury  found  for  the  plaintiff. 

The  important  question  in  the  cause  is,  whether  the  matter 
of  the  plea  was  a  valid  defense  to  the  action. 

It  will  be  observed  that  the  contract  for  the  purchase  of  the 
land  was  not  executory,  but  executed.  The  vendee  had  received 
his  deed,  with  covenants  of  warranty.  Had  the  contract  been 
executory,  the  defense  as  stated  might  have  prima  facie  been 
BufScient.  The  general  rule  is,  that  as  long  as  the  contract  re* 
mains  executory,  the  purchaser  shall  not  be  compelled  to  pay 
the  pturchase  money  and  take  a  defective  title,  except  the  pur- 
chase has  been  made  at  his  own  risk,  or  he  has  agreed  to  accept 
Buch  title  as  the  vendor  can  give:  Brown  v.  Haff^  5  Paige,  23& 
[28  Am.  Dec.  425].  Nor  will  the  mere  fact  that  the  vendee  has 
gone  into  and  remained  in  possession  amount  in  itself  to  a 
waiver  of  objection  to  the  title:  Jcfnfis  v.  Taylor ^  7  Tex.  244. 
That  the  title  is  defective,  is  a  good  defense  to  the  vendee,  under 
contract  in  fieri^  and  it  devolves  upon  the  vendor  to  show,  by 
direct  evidence  or  by  circumstances,  that  the  vendee  was  pur* 
chasing  at  his  own  risk,  and  with  a  knowledge  of  the  defects 
of  the  title,  or  that  he  would  take  such  title  as  the  vem  lor  could 
make. 

But  when  the  title  has  been  passed,  and  the  der>d  executed,, 
the  purchaser  caimot,  according  to  the  doctrine  in  England 
and  in  most  of  the  states,  resist  the  payment  of  the  purcb  %se 
money  on  the  ground  merely  of  defect  or  failure  in  the  title. 
Where  there  has  been  no  fraudulent  representations  on  the  part 
of  the  vendor  as  to  the  title,  the  general  rule  is,  that  the  vendee 
nnder  a  deed  must  pay  the  purchase  money,  and  rely  upon  th» 
covenants  in  his  warranty  for  redress;  and  if  there  be  no  fraud 
and  no  covenants,  he  is  not  entitled  to  any  relief:  Craddock  v. 
Shirly,  8  A.  K.  Marsh.  288;  MiUer  v.  Lang,  Id.  834;  EaUey  v. 
Oldham,  6  B.  Mon.  239;  Lighty  v.  Shorb,  3  Penr.  &  W.  447  [21 
Am.  Deo.  884]. 

But  such  is  not  the  rule  as  recognized  by  the  coiuts  of  this 
state.     The  doctrine  in  Tarpley  v.  Poage^a  Adm'r,  2  Tex.  139,  ia 
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to  the  effect  that  though  there  may  be  a  deed  with  oorenanta  of 
warranty,  yet  the  yendee  may  resist  the  payment  of  the  pnr- 
chase  money  in  cases  where  the  title  has  tamed  out  to  be  wholly 
defectiye,  or  there  be  a  Talid  outstanding  title  in  others;  that 
where  there  clearly  was  no  title  in  the  vendor,  the  purchaser  is 
not  compelled  to  pay,  and  then,  after  eyiction,  seek  his  remedy 
on  the  covenants  of  his  deed,  especially  where  the  vendor  is  or 
may  probably  be  insolvent,  or  beyond  the  reach  of  the  court 
The  rule  in  that  case  is  not  upon  the  ground  of  fraud  in  the 
Tender,  but  of  such  failure  of  title  as  exposes  the  vendee  to  the 
danger,  or  in  fact  to  the  certainty,  of  eviction. 

No  question  was  raised  in  that  case  as  to  whether  the  pur- 
chaser had,  prior  to  the  sale,  knowledge  of  the  defects  of  the 
title.  But  in  the  subsequent  case  of  Broch  v.  Sotdhwick,  10 
Tex.  65,  it  was  held  that  where  a  vendee  under  a  deed  with  war- 
ranty accepted  the  title  with  knowledge  of  its  defects,  he  could 
not  resist  the  payment  of  the  purchase  money  unless  he  had 
been  evicted. 

In  the  case  of  Ihrpley  v.  Poage^B  Adm'r,  2  Tex.  139,  reference 
was  made  to  cases  in  South  Carolina  and  in  Pennsylvania.  The 
reports  from  South  Carolina  are  not  accessible,  but  I  will  refei 
more  fully  to  the  cases  from  Pennsylvania. 

The  first  and  leading  case  on  the  subject  of  the  detention  of 
the  purchase  money  is  that  of  Steinhauer  v.  Whitman,  1  Serg.  & 
B.  438.  The  vendee  was  in  under  a  deed  of  special,  not  general, 
warranty.  He  had  been  evicted  from  a  part  of  the  premises  by 
title  paramount  to  that  of  the  vendor.  He  set  up  this  eviction 
in  defense  against  a  suit  for  the  purchase  money,  and  the  doc- 
trine maintained  in  the  case,  as  condensed  by  Justice  Kennedy 
in  the  subsequent  case  of  Roland  v.  Miller,  3  Watts  &  S.  390, 
was,  that  if  the  consideration  money  had  not  been  paid,  the  pur- 
chaser, unless  it  appeared  that  he  had  agreed  to  run  the  risk  of 
the  title,  may  defend  himself  in  an  action  for  the  purchase 
tnoney,  by  showing  that  the  title  was  defective  either  in  whole 
or  in  part,  whether  there  was  a  covenant  of  general  warranty, 
or  a  right  to  convey,  or  of  quiet  enjoyment  by  the  vendor,  or 
not,  and  whether  the  vendor  has  executed  a  deed  of  conveyance 
for  the  premises  or  not. 

'  The  rule  as  established  in  this  case  in  1815,  and  which  was 
founded  upon  long-established  usage,  has  not  been  dej^arted 
from  in  later  cases  in  the  courts  of  Pennsylvania.  It  has  been 
the  subject  of  severe  comment,  but  has  maintained  its  ground 
«s  an  established  rule  of  law.     It  was  affirmed  in  Edri  v.  Por> 
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ier^9  Ej^n,  6  Qet^.  &  B.  901»  with  the  qualification  that  if  «hi 
▼endee  knew  of  the  defect  at  the  time  of  the  purchaae»  without 
stipulating  for  a  coTenant  aa  secnzity  against  it,  he  oonaentSy  in 
«fieet,  to  take  the  risk  of  the  purchase  on  himself.  Other  deda* 
ions  followed,  and  the  resolt  of  the  previous  cases  was  in  Lighty 
V.  Shorb,  8  Penr.  k  W.  452  (24  Am.  Deo.  834],  stated  to  be  this- 
that  where  there  was  a  kuown  defect,  but  no  coyenaut  or  fraud, 
the  vendee  can  avail  himself  of  nothing.  But  where  there  is  a 
covenant  against  a  known  defect,  he  shall  not  detain  the  pur- 
cliase  money  unless  the  covenant  has  been  broken;  or  in  other 
words,  he  must  perform  his  engagement  whenever  his  knowledge 
aod  the  state  of  the  facts  continue  to  be  the  same  thej  were  at 
the  time  of  the  conveyance. 

In  Ludvick  v.  HurUginger,  6  Watts  &  B«  61,  deeided  in  1842, 
it  is  held  that  a  superior,  indisputable,  outstanding  title  in  a 
third  person  is  a  good  defense  against  the  payment  of  the  pur- 
chase money,  although  a  deed  of  conveyance  has  been  executed, 
unless  it  was  explicitly  agreed  and  understood  between  the  par- 
ties at  the  time  of  the  sale  that  the  vendee  was  to  take  the  title 
at  his  own  risk.  But  the  outstanding  title  must  be  indubitably 
good.  But  where  the  contract  for  the  purchase  is  inJUsri^  there, 
if  it  should  appear  that  the  title  of  the  land  is  anywise  doubt- 
ful, the  vendee  vrill  not  be  held  to  pay  the  purchase  mon^,  un- 
less it  should  appear  that  he  so  expressly  agreed;  Sideboiham  v. 
BarringUm,  5  Beav.  261;  Doney  v.  Jackfman,  1  Beig.  &  B.  42. 

In  Bo8^8  Jppeal,  9  Pa.  St  496,  it  is  said  that  the  doctrine  of 
Sieinhaugr  v.  Whitman,  1  Berg.  &  B.  488,  is  not  of  universal  ap- 
plication. It  does  not  extend  to  cases  where  it  is  expressly 
stipulated  or  shown  by  circumstances  to  be  the  understanding 
of  the  parties  that  the  vendee  vras  to  take  upon  himself  the  risk 
of  a  defect  of  title  or  an  incumbrsnce. 

I  hare  oited  thus  largely  from  these  reports,  not  with  the  in* 
tention  of  expressing  an  indiscriminating  assent  to  all  the  do<^ 
trines  in  the  cases  cited,  but  for  the  reason  that  the  general 
doctrine  of  the  cases  as  to  the  justice  of  detaining  the  purchaee 
money  where  the  title  has  failed,  though  there  may  have  been  no 
eviction,  is  more  analogous  to  our  own  rule  than  that  recognized 
in  other  courts,  with  the  exception  of  those  of  South  Carolina. 

The  plea  in  the  case  on  hand  avers  the  title  of  the  vendor  to 
be  defective,  but  does  not  state  when  that  fact  came  to  his 
knowledge.  He  admits  that  he  has  the  vendor's  deed  with  war- 
ranty. He  does  not  allege  that  there  was  fiauclulent  representa- 
tioQ,  or  even  concealment,  on  the  part  of  the  vendor.    He  alleges 

▲m .  Dm.  Vol.  LXX-U 
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merely  defect  of  title,  and  he  oertamly  should  ayer,  in  order  to 
show  that  he  has  equity,  that  he  did  not  know  of  the  defect 
at  the  time  of  sale.  If  he  be  exempted  from  the  necessity  of 
abiding  eviction,  and  then  resorting  to  his  covenants,  he  should 
aver  such  facts  as  would  in  equity  and  justice  entitle  him  to 
relief.  As  long  as  the  contract  for  the  sale  is  in  fieri,  the  ven- 
dor, to  enforce  payment,  should  show,  where  the  vendee  relies 
upon  defect  of  title,  that  the  latter  had  purchased  at  his  own  risk; 
but  when  it  is  executed,  when  there  is  a  conveyance,  and  the 
land  will  not  revert  to  the  vendor  though  there  may  be  default 
in  payment  of  the  purchase  money,  when  the  vendee  has  the 
covenants  of  the  vendor  for  his  ultimate  security,  the  burden 
should  be  upon  the  vendee  to  show  such  facts  as  would  relieve 
him  from  the  payment.  He  shoidd  aver  such  facts  as  would,  if 
true,  authorize  the  court  to  grant  the  relief;  and  if  he  have  a 
deed  with  warranty,  he  ought  not  to  be  released  from  payment, 
unless  in  case  of  fraud  on  the  part  of  the  vendor,  or  of  defect 
in  the  title  not  known  to  the  vendee  at  the  time  of  the  sale.  He 
cannot  require  of  the  court  to  institute  any  inquiries,  unless  on 
averments  stating  fully  all  the  facts  and  repelling  conclusions 
as  against  the  equity  sought  on  his  behalf.  He  cannot  be  re- 
quired to  prove  a  negative,  but  he  can  prove  the  facts  and  cir- 
cumstances of  the  sale;  and  if  from  these  no  inferences  arise 
that  the  purchase  was  to  be  at  his  risk,  and  no  proof  establish- 
ing such  fact  is  offered  by  the  vendor,  he  ought  to  be  let  in  to 
his  defense. 

The  difference  between  the  liabilities  of  the  vendee  under  an 
executory  and  executed  contract  is  this:  that  in  the  former  he 
should  be  relieved  by  showing  defect  of  title  unless  on  proof  by 
the  vendor  that  this  was  known  at  the  sale,  and  it  was  under- 
stood that  such  title  should  be  taken  as  the  vendor  could  give. 
In  the  latter  the  vendee  should  establish  beyond  doubt  that  the 
title  was  a  failure  in  whole  or  in  part;  that  there  was  danger  of 
eviction,  and  also  such  circumstances  as  would  prima  facie  repel 
the  presumption  that  at  the  time  of  the  purchase  he  knew  and 
intended  to  run  the  risk  of  the  defect. 

Some  defects  of  titie  are  less  known  or  open  to  observation 
than  otl^rs;  and  none,  in  times  that  are  past,  have  been  more 
hidden  or  less  khown  than  those  enveloped  in  the  obscurity  of 
community  rights. 

The  plea  in  this  case  does  not  aver  a  want  of  knowledge  of 
defect  in  the  titie  at  the  time  of  the  purchase,  and  on  that 
ground  is  defective. 
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It  is  insufficient  in  other  particulars.  There  has  been  no  ad- 
ministration on  the  estate  of  Mrs.  Crisp,  as  is  averred;  and  in 
a  limited  sense  it  is  true  that  her  heirs  are  entitled  to  the  one 
half  of  the  land.  But  their  interest  may  be  subject  to  great 
modifications,  and  ultimately  may  be  altogether  excluded.  They 
are  entitled,  truly,  to  the  half  of  such  portion  of  the  common 
property  as  may  remain  after  the  payment  of  the  debts  of  the 
community.  There  may  be,  also,  a  large  amount  of  community 
property  in  addition  to  the  land  in  question.  If  such  be  the 
fact,  the  portions  of  the  heirs  of  the  wife  may  be  satisfied  out  of 
the  other  assets,  and  this,  being  assigned  to  the  Tender  as  bia 
shore  of  the  common  property,  would  inure  to  the  benefit  of  his 
vendee,  the  defendant.  The  plea  should  have  averred  the  con- 
dition of  the  community  estate.  The  jurisdictions  of  both  law 
and  equity  are  or  may  be  exercised  in  every  case  in  which  it 
may  be  necessary  to  exert  the  power  or  apply  the  principles  of 
either,  or  of  both  law  and  equity. 

Defenses  of  the  character  of  the  plea  in  this  case  are  peculiarly 
of  equitable  cognizance,  and  the  pleadings  should  aver  all  such 
facts  as  would  give  relief  in  equi^.  If  the  titie  be  a  total  failure, 
and  if  the  equities  of  the  case  be  such  that  the  vendee  should 
not  be  condemned  to  the  distant,  and  perhaps  fruitless,  appeal  to 
his  warranty,  the  vendee  should  pray  for  rescission  for  refund- 
ing such  portion  of  the  purchase  money  as  has  been  advanced, 
and  offer  to  sxirrender  his  deed,  and  also  that  the  respective 
equities  of  the  parties  as  to  rents  and  profits  on  the  one  band, 
and  improvements  on  the  other,  may  be  adjusted;  or  if  title  to 
only  a  portion  of  the  land  has  failed,  to  release  and  recouvey 
the  vendee's  right  to  that  portion.  Or  if  the  tiUe  has  not 
wholly  failed,  and  it  can  be  ascertained  in  a  reasonable  time 
whether  there  will  be  eviction,  the  remedy  should  be  by  injunc- 
tion to  restrain  the  collection  of  the  purchase  money  until  the 
danger  from  the  outstanding  title  has  passed;  and  for  this  pur- 
pose, the  parties  who  claim  under  the  outstanding  title  may  be 
made  parties,  and  required  to  assert  or  relinquish  their  claim 
to  the  land.  There  are  numerous  cases  in  tiie  Kentucky  re- 
ports in  which  this  character  of  equity  has  been  administered, 
with  the  additional  fact  that  the  vendor  was  insolvent,  and  con«^ 
sequentiy  a  suit  on  his  covenants  would  avail  nothing:  Simp- 
son  V.  Hawkins,  1  Dana,  803.  But  it  is  unnecessary  to  recapitu- 
late the  pleas  which  shoidd  be  set  up  in  supposed  cases.  It 
should  be  remembered  that  the  defense  is  equitable,  and  that 
equity  cannot  be  done  by  halves.    In  this  case  there  might  be 
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Bonic  appamit  equity  in  rafoang  to  allow  the  collectioii  of  tbe 
nottfs,  on  die  gionnd  that  the  rendee  had  already  paid  nM>ie 
than  half  of  tbe  pnrehaae  money,  and  that  prima  /acie  the  in* 
iexcst  of  the  Tendor  is  but  one  half.  But  the  yendee  shoold 
have  alleged  ignorance  of  the  state  of  the  title,  and  also  stated 
such  &et8  as  would  show  that  nltlmately  be  would  most  prob- 
ably not  be  able  to  secure  the  whole  of  the  land. 

We  are  of  opinion  that  the  demuner  was  properly  sustained. 

The  judgment  stales  that  the  demuner  of  plaintiff  to  defend- 
aut*8  answer  was  Bustained.  It  appears,  howeyer,  from  a  bill 
of  exceptions,  that  after  the  parties  announced  readiness,  and 
the  pleadings  being  read,  the  plaintiff  objected  orally  to  defend- 
ant's answer  and  amended  answer,  alleging,  among  oUier  matters, 
want  of  title  in  the  land,  the  plaintiff  claiming  that  the  amended 
answer  was  not  filed  until  after  the  time  fixed  for  pleading  at 
the  present  tenn,  that  be  had  no  notice  of  said  amended  answer, 
and  prayed  permission  to  withdraw  his  announcement  of  readi- 
ness and  except  to  said  answer  and  amended  answer,  which  was 
allowed,  and  the  court  allowed  said  plaintiff  to  make  and  aigue 
said  exceptions  orally,  but  to  be  reduced  to  writing  afterwards 
and  filed;  and  the  trial  progressed  without  such  written  excep- 
tions. This  is  assigned  as  enor.  But,  at  most,  this  appears  to 
be  but  an  iirogularity  which  was  admitted  to  fiicilitate  the 
dispatch  of  the  business. 

The  judgment  shows  that  there  was  a  demurrer,  and  that  it 
was  acted  upon  by  tbe  court.  The  demurrer  has  been  since 
filed,  though  many  months  after  the  adjournment  of  the  coart 
The  irregularity  is  not  sufficient  ground  for  the  reyersal  of  the 
judgment,  and  it  is  ordered  that  the  same  be  aflSbmed. 

Judgment  affirmed. 

Dmci  or  Titlb,  Ymsjom'B  Bight  to  Bslot  oh  Qaoirifn  or:  Sea  Walker 
▼.  Quigg,  81  Am.  Dm.  4S2;  OMtm  v.  Branch  Bank,  87  Id.  726;  Ookamm 
V.  Rowe,  Id.  164;  Woodm^  ▼.  Bunot,  38  Id.  569;  Bohr  ▼.  Kwdi,  80  Id.  68; 
QoM  ▼.  RtmAam^  44  Id.  162;  M%Ub  ▼.  SUvau^  46  Id.  021;  Vkk  ▼.  Percy,  Id. 
303;  ThmMom  ▼.  Cofpoiter,  Id.  681;  Lyne4  ▼.  Bozfer,  51  Id.  735;  Salmon 
▼.  Hoffman,  56  Id.  822;  Dwigki  ▼.  CtOler,  64  Id.  105;  Brifan^t  Ez'r  v.  BooUke, 
63  Id.  117«  and  notes.  The  principal  caae  is  cited  to  Tsrions  points  cooneoted 
with  this  sabjeet,  ss  follows:  The  distinction  laid  down  in  the  case  between 
the  liabilities  of  Tendees  in  executed  and  vendees  in  executory  ounUatfU  foK 
the  purchase  of  land,  where  a  defect  of  title  ia  claimed,  is  apptoved  in  Hwri 
▼.  MeReynoldi,  20  Tex.  599;  fftart  v.  Blacklmm,  Id.  605;  Jkarwi  ▼.  TnmmeO^ 
26  Id.  128;  Bock  v.  Heald,  Id.  525;  Baldndge  ▼.  Cooh^  Id.  660,  67a  A 
vendee,  in  an  executed  contract  to  escape  liability  for  the  purchase  money, 
must  show  beyond  doubt  that  the  title  has  failed  wholly  or  partly,  and  thai 
he  has  been  evicted  or  is  in  danger  of  eviction:  JohmMm  v.  Lomg^  27  Id.  98i 
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Price  T.  Blmmi,  41  Id.  47&.  On  tb«  olhw  tend,  if  the  oontnel 
aecQiovy,  the  yendae  oaa  raltfe  piyiiMiit  on  Mooo&t  of  adafeet  In  tlie 
nnlen  he  is  shown  1^  the  TeDdor  to  have  known  of  the  dsfeot  st  tho 
time  of  the  ssle^  or  to  have  consented  to  sssame  the  risk  of  it»  tsUng 
soflh title  as  the yendor had:  SmUhw.  Koiem,2l  Id.  407;  LUO^fMr.  T^ns- 
J^,  22  Id.  280;  &  a,  26  Id.  864;  Ortm  t.  OhoMtOer,  26  Id.  156. 157.  The 
oout  may  nnqnestionably  protect  the  pnrehswr  when  sued  for  the  imrrhisi 
mooej  in  snoh  a  esse:  Oober  ▼.  Heart,  S6  Id.  141.  A  pwrnhssT  who  fosi 
into  posireiion  nnder  a  defeotiye  title,  haviog  leosived  Ids  deed,  may  rerisi 
payment,  bnt  he  mnst  rsstore  the  posmsiion  and  give  his  dead  for  oanesDa* 
tiont />anarel  ▼.  AwmCI,  20  Id.  267.  The  eMs  is  elled  also  as  to  wha*  is  a 
saffioiant  plea  of  liOve  of  title  in  an  notion  agiinst  a  ysndee  for  the  pnidbssa 
moMgr,  in  Lwdtk  t.  McGfbmom,  22  Id.  286;  Arrvn  ▼.  DtBmrd.  24  U.  182; 
lesiwon  ▼.  ^awfaf,  28 M.  228,  224;  IWts  ▼.  Bomf^  28 M. 421, 426,  8o»as 
to  what  comstitnes  a  good  petition  to  set  adds  a  eontmst  on  the  groond  of 
fiaad  and  failnre  of  ooosiderstion,  in  /oinrfon  ▼.  PoweO^  84  Id.  680l  So  H 
iseited  aa  to  what  constitntss  an  anwwr  snflslsn^y  emnsl^g  a  irihne  la 
pay  hj  a  ▼indee  to  pnwt  a  lorftitne  of  Useontnol:  JMIt.  011^68  Id. 
177. 

Ai  TO  Bram  ov  OhttiImbp  io  HikLv  ov  Ommujurf  Piorunr,  ivhsrs 
the  motlior  disa  daring  eovertnie,  the  eass  is  dted  in  Jfo^ss  ▼.  BkB^  tl  Tin. 
600.  As  to  tiie  ijghts  of  the  spoosss  in  oommnnity  prepsHy  gwMsallyrasa 
insnf  ▼.  OiMM!,  66  Am.  Deo.  161,  and  oasss  oltsd  in  the 
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(iSTastf^tn.] 

Unaav  HomBnuD  n  LmmD  as  to  Yalub,  but  hot  as  to  Vi 
Lots  whiflh  it  shall  emhrsoe,  nnder  the  Tens  ounsiitntion. 

HoiiaRBAD  HAT  Bxmr  n  Lots  mot  CcniTiafious  to  sash  oihv,  nndsr  lbs 
oonstitation  of  Tens. 

HoMXBTBAD  iH  Tbub  MAT  Inolubb  Oiviob  OB  8hof  in  whioh  the  hsad  of 
a  fsmOy  pnisaas  his  hosiness,  thoogh  it  may  be  on  a  lot  not  oontignooi 
to  the  fsndly  residsnoe,  if  the  entiie  yalne  doss  not  siessd  the  statotoij 
Bmit. 

Tkkfobabt  BiBTiKa  ov  HoMBBnA]>  Lots  to  OnoBB  is  not  an  ahandonp 
mentof  the  homsstsad. 

Ebbob  to  lererae  a  jndgmeat  in  an  aetton  to  tgr  tiilo.  Tho 
0886  appears  from  the  opinion. 

J.  M.  CrocheU,  for  the  plaintifb  in  error. 

J.  E.  Cravens,  for  the  defendant  in  error. 

By  Court,  Hbkphill,  0.  J.  This  was  an  action  by  Stone  to 
try  the  title  to  a  lot  of  land  in  the  town  of  Dallas.  The  lot  had 
been  sold  at  sheriff's  sale  as  the  property  of  Stone,  and  the 
Piyors  claimed  through  that  sale.  The  plaintiff.  Stone,  had 
judgment  for  the  lot  and  for  rents,  inth  some  reductions,  whioh 
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wero  specified.  The  only  imporiaiit  question  presented  by  the 
record  is  whether  the  lot  in  question  was  a  portion  of  the  home- 
stead of  the  plaintiff.  Stone,  and  as  such  exempt  from  forced 
sale.  * 

The  material  facts  are,  that  Stone,  with  his  wife  and  children, 
occupied  a  house  and  eight  lots,  which  he  purchased  shortly 
after  his  settlement  in  the  town  of  DaUas,  for  seyeral  years  up 
to  the  death  of  his  wife,  yiz.,  in  January,  1855;  that  Stone,  with 
bis  children,  continued  to  occupy  said  house  and  eijg^ht  lots  for 
four  weeks  after  the  death  of  his  wife;  that  he  then  sold  the 
luost  of  his  furniture,  and  rented  the  house  and  lots  to  one  C.  M. 
Peak;  that  his  children  boarded  in  the  house  with  Peak's  fam- 
ily; that  Stone  also  boarded  there,  but  slept  in  the  house  upon 
the  lot  which  is  in  controversy-  Said  last-mentioned  house  had 
two  rooms,  in  one  of  which  Stone  put  his  bed  and  bedding, 
pictures,  carpet,  toilet,  and  all  the  furniture  necessaiy  to  fit  it 
up  as  a  bedroom,  and  which  had  remained  unsold;  that  the 
other  room  was  used  by  Stone  as  a  law-office,  and  had  been  so 
used  by  him  for  a  year  or  two,  he  having  purchased  the  same; 
that  he  and  children  continued  to  Hve  as  above  mentioned  until 
about  the  first  of  July,  1855,  when  he  left,  with  his  children,  for 
Kentucky;  that  during  his  absence  the  property  in  controversy 
was  sold  under  execution;  that  the  house  and  eight  lots  rented 
to  Peak,  and  the  property  in  controversy,  was  all  the  real  estate 
owned  by  Stone  in  the  town  of  Dallas.  It  was  in  evidence  that 
the  family  portraits,  with  toilet,  etc.,  were  in  the  bedroom  in 
the  house  on  the  lot  in  suit;  that  this  lot,  together  with  ihe 
other  eight  lots,  were  worth  one  thousand  six  hundred  dollars. 
It  was  proved  that  the  eight  lots  upon  which  plaintiff  had  been 
residing  during  the  life-time  of  his  wife  were  south-east  about 
three  blocks  from  the  public  square  of  the  town  of  DaUas,  and 
that  the  lot  in  controversy  is  on  the  public  square,  and  on  the 
north  side. 

By  the  constitution,  sec.  22,  art.  7,  it  is  declared  that  the 
homestead  of  a  family,  not  to  exceed  two  hundred  acres  of  land 
(not  included  in  a  town  or  city),  or  any  town  or  city  lots,  not 
to  exceed  in  value  two  thousand  dollars,  shall  not  be  subject  to 
forced  sale. 

From  the  latter  part  of  this  citation,  it  appears  that  the  limita- 
tion of  the  homestead  in  the  town  is  not  to  the  number  but  to 
the  value  of  the  lots.  It  is  not  declared  that  the  lots  shall  ad- 
join or  be  contiguous  to  each  other;  all  that  by  fair  construc- 
tion of  the  language  is  required  to  entiUe  the  properijy  to 
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exemption  is  that  the  property  shoold  be  used  for  the  oonTen- 
ience  or  uses  of  the  head  or  members  of  the  family.  The  ezemp- 
tioQ  should  not  be  construed  as  reserving  merely  a  residence 
where  a  family  may  eat,  drink,  and  sleep,  but  also  a  place 
where  the  head  or  members  may  pursue  such  business  or  ayoca- 
tion  as  may  be  necessary  for  the  support  and  comfort  of  the 
family.  The  office  of  a  lawyer  or  shop  of  a  mechanic  is  neces- 
sary to  the  convenience  and  success  of  their  respective  profes- 
sion or  trade,  but  it  would  frequently  be  of  much  inconvenience 
and  detriment  that  this  shop  or  office  should  be  part  of  the 
same  building,  or  even  on  the  same  lot  with  the  residence  of  the 
family.  The  exemption  is  not  thus  to  be  restricted  in  its  ben- 
efits. It  allows  any  number  of  lots,  not  to  exceed  two  thou- 
sand dollars,  and  it  cannot  be  material  how  many,  or  how  far 
or  how  near  or  remote  from  each  other  may  be  the  lots  occupied 
for  the  convenience  of  the  family  and  for  the  prosecution  of  the 
business  or  employment  of  its  head  or  members:  See  Hancock 
V.  Morgan,  17  Tex.  582;  and  Meihery  y.  Walker,  Id.  598. 

The  exemption  would  have  included  the  lot  had  the  house 
been  merely  an  office;  but  it  was  more.  One  room  vras  occu- 
pied  by  the  plaintiff  as  his  bedroom,  the  depository  of  the 
family  portraits  and  remaining  furniture.  To  this  extent  it 
was  his  actual  residence,  and  its  claim,  as  such,  to  exemption 
cannot  be  questioned. 

The  property  seems  to  have  belonged  to  the  community  goods 
existing  between  the  plaintiff  and  his  deceased  wife,  and  her 
heirs  have  an  interest  in  the  same.  But  the  homestead  charac- 
ter of  the  property  was  not  extinguished  by  the  death  of  the 
wife.  That  would  remain  in  its  integrity  and  entirety  as  against 
creditors  of  the  survivor,  or  of  the  community,  and  even,  it 
would  seem,  against  the  heirs  of  the  wife  until  division  of  the 
community  estate;  and  especially  would  this  be  the  rule  where 
the  heirs  of  the  wife  are  the  children  of  the  marriage,  are 
minors,  and  with  their  surviving  father  constitute  the  family. 

Nor  was  the  exemption  lost  by  the  fact  of  the  residence  and 
eight  lots  being  rented.  It  does  not  appear  that  there  was  any 
intention  to  abmdon  the  place  as  a  homestead,  or  that  the  rent- 
ing was  for  any  purpose  other  than  temporary  convenience. 

It  is  in  proof  that  the  plaintiff  with  his  children  left  for  £en- 
tucky,  and  though  it  is  not  stated  that  he  or  they  returned,  yet 
ihiB  18  to  be  inferred  from  the  record.  The  property,  it  is  said, 
was  sold  during  his  absence,  thus  producing  the  impression 
that  he  left  on  a  visit  which  was  temporary,  and  that  he  had  re- 
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turned.  Of  oonne  mioli  absenoe  oould  not  alTeot  the  cbazactcr 
of  the  property  as  a  homeetead. 

We  are  of  opinion  that  there  was  no  error,  and  that  Judgment 
be  affirmed. 

Judgment  affirmed  ^__^ 

HoMntsAn,  What  mat  bb  Szmrr  aa.— The  qiiOTtka  m  towbeftaiii^ 
oonatitoto  a  homestead  exempt  from  eixeeiitio&  aale  in  any  atato  dapendi^  «C 
oouaa,  upon  the  terma  of  the  particalar  atetnto  oreating  the  eacemptioo. 
There  hi»  however,  hi  all  homeatoad  Uwa  a  general  ahnilaiity  npon  thia  pohil 
We  propoae  here  to  oonaider  the  aabjeot  hi  ita  gmacal  aapeota,  withimt  nndei^ 
*^vs«>j»  ^  |Jd«0  aruninmtiiiii  dI  the  nroriaiaDa  <if  nartionlar  atatntfa. 

What  Titia  NnonaAsr  or  Bvwwmnan  to  Surobt  HonaTaAn.-^ 
homeatead  right  ia  not  an  aetata  hi  the  had*  but  a  mere  privikge  of  exanip> 
tion  from  exeontkm  of  anoh  aetata  aa  the  holder  haa:  Kofee  to  Poole  t.  Oer- 
rardf  66  Am.  Deo.  48S.  Upon  prindple,  theKefore»  there  ia  no  reaaon  why 
the  law  ahoold  oonoam  itaelf  at  all  with  the  nature,  extent^  or  valne,  of  the 
homaateader'beatateorhitereatin  the  premiaea.  If  he  haa  no  titlop  or  a  da> 
feetive  or  limited  title,  that  ia  hia  miafortone;  but  why  ahoold  that  mlafor- 
tano  be  inoreaaed  by  depriTing  him  of  the  privilege  of  holding  anoh  intenat 
aa  he  haa  free  from  the  cUuma  of  creditors?  Ia  there  any  imaginable  reaaon 
why  a  bad  title  ahonld  be  liable  for  tlie  owner'a  debta  where  a  good  titia 
woald  not  be?  That  the  nature  or  qvamhim  of  a  debtor'a  eatate  in  hia  home- 
atead ia  immaterial  in  determining  whether  it  ahaU  be  exempt  ia  in  aooocd 
with  what  ia  laid  down  in  the  better  oonaideTed  oaaaa.  Thna  in  Brookt  t. 
Fyde,  87  OaL  873,  ithiaaid  that  the  debtor'a  want  of  title  ia  a  <' felae  quan- 
tity **  in  the  aolatioa  of  any  qneation  on  thia  point  aiiaing  between  the  debtor 
and  hia  oreditora:  See  alao  Bpmeer  t.  OtimmoMt  Id.  99.  In  ITotfa  t.  OordoiH 
66  AhL  646»  the  ooort  aay:  "The  faileEiority,  infirmly,  or  frailty  of  hia  intar- 
eat  may,  to  him  and  hia  family  [the  debtor'a],  leewn  the  valoe  of  the  home  hi 
which  they  dwell,  bat  it  cannot  injare  oreditora,  from  whoae  demanda  it  may 
be  ia  thereby  withdrawn  leaa  of  hia  preeent  property  or  hia  fntoro  aoqniaitiona.* 
The  abaordi^  of  the  poaition  that  a  creditor  may  defeat  hia  debtor'a  right  of 
homeatead  in  property  on  the  ground  that  it  ia  not  the  debtoi^a  property,  and 
then  aell  it  on  execation  because  it  ia  the  debtor'a  property,  ia  weU  ahown  b} 
"hLr.  Thompson  in  commentiDg  on  the  case  of  CkuroJty  ▼.  Du  ^ose,  6  S.  G  403: 
Thompaon  on  Homeeteada,  aec  166. 

It  ia  dearly  aettled  that  a  debtor  need  not  be  the  abaolate  owner  in  fee  in 
order  toeetablish  a  homeatead  right  in  land,  bnt  that  it  ia  enoo^,  in  general, 
if  he  haa  any  eatate  in  fee  for  life  or  for  yeara,  which  may  be  the  aabject  of 
sale  on  execation:  Thompeon  on  Homesteada,  sees.  165  et  ee^.;  Smyth  on 
Homeeteada,  aeoa.  114  et  aeq.;  BcuihoUmew  v.  Weal,  2  Dill.  200;  WaiU  v. 
Gordon,  66  AU.  546;  Deert  v.  Chapman,  25  III.  610;  Blw  ▼.  Bhie,  38  Id.  9; 
(hmkiim  y.  Fo&Ur,  67  Id.  107;  PotU  v.  Davenport,  70  Id.  466;  Peltm  t.  De 
Bepard,  13  Iowa,  63;  Eogan  t.  Mawner$,  23  Kan.  651;  S.  C,  83  Am.  Bep. 
109;  Cfrifin  v.  Proctor^  14  Boah,  671;  MeKee  t.  WUeox^  U  Mich.  868;  Johk- 
ion  y.  BiehanUon,  83  Misa.  462;  MeOrath  v.  St.  Clair,  56  Id.  80;  BUmU  v. 
DheUng,  66  Mo.  875;  In  re  Swearinger,  17  Nat  Bank.  Beg.  188.  Thna  a 
tenant  by  carteey,  having  a  life  eetate  aabject  to  levy  and  sale  on  ezeoatlon, 
ia  an  " owner"  of  land  within  the  meaning  of  the  atatnte  allowing  to  " own- 
era  "  a  homeatead:  Potts  v.  Da/oenport,  70  IlL  456.  So  a  debtor  may  have  a 
homeetead  in  leasehold  property:  Thompson  on  Homesteads,  sea  176;  Smyth 
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on  HomeetaMk,  aea  117;  FTottf  t.  Ocrdam^  96  AK  MB;  OmMm  ▼• 
67  IlL  107;  Pdom  y.  Z>6  Bemtrd,  13  Iowa,  63;  Bogim  t.  Mtmmam^  23  Kaa. 
551;  S.CM33Am.  Bep.  199; /iir«i9i0eariiH)«r,  17Naft.BHik.Bcg.138.  &• 
where  the  debtor  has  erected  a  home  on  land  held  under  a  leaae  which  tha 
lessor  may  terminate  at  will,  the  lewco  having  a  right  to  renora  the  hoaaa: 
WaUa  y.  Chrdon^  65  Ala.  546.  The  debtor's  estate  may  be  eqnitsble  only, 
and  not  l^gal,  and  yet  he  wiU  be  entitled  to  the  benefit  d  the  homestead 
law:  Thompson  on  Homestesda,  sec  170;  Bhu  y.  BUte^  38  DL  9;  Tomim  t. 
HUpard,  43  Id.  300;  ffewiU  v.  Jttmiin,  41  Iowa.  35;  TWroal  t.  Swam^  15 
Kan.  146;  Moore  v.  JteaoeB,  Id.  150;  Orr  y.  Sknift^  22  Mich.  260;  WUder  ▼. 
HoMghey^  21  Minn.  101;  Hofiman  y.  Mimeh^  Id.  107;  Ckeaikam  t.  Jcme^  68 
N.  0.  153;  Jfoiyoji  t.  SUant,  41  Vt.  398;  Jalmmm  t.  May,  16  Naft.  Bank. 
Beg.  425.  Thns  there  may  be  a  homestead  in  an  equity  of  rsdeoiptioB: 
CAttKAom  y. /oiies,  68  N.  C.  153.  Soadebtorin  possssskm  dland  imder  a 
contract  of  parchase,  haying  reosive^  no  oonysyaooe,  mi^  haya  a  home- 
stead thexBin:  BartJiokmtw  y.  ITeiC,  2  DiU.  290;  BIm  y.  Bkt^  88  lU.  9; 
Fyft  y.  J^eers,  18  Iowa,  5;  SHimwh  y.  RkkardMom^  44  Id.  373;  Qr^iU  y. 
/Voetor,  14  Bosh,  571;  McKtB  y.  IfUeoas;  11  Mich.  358;  Attmyr.  CkUdmeO, 
20  N.  W.  Bep.  692;  8iaU  y.  IHveUtig,  66  Mo.  375;  MeMaim§  y.  Camfbttt, 
87  Tex.  267.  So  thoogh  the  land  has  not  been  Inlly  paid  for:  AIUm  y. 
Caldwell,  mifira}  MeMamu  y.  CampbeU,  ntpra,  8o  in  casa  d  land  por- 
ehased  from  the  goyemment  and  psrtly  or  wholly  paid  for,  wbera  tba  poiw 
ehaser  has  reoeiyed  his  oertifiosla  bat  no  patent:  AUm  y.  Oaldwdl,  mtprm; 
Suae  y.  Di9dimg,  66  Mo.  375.  Contrary  to  tfaa  doetrine  ol  these  casat,  it 
was  held  in  Oaraty  y.  Du  Bote,  5  8.  OL  493»  that  one  holding  land  onder  a 
oontraot  of  pnrohase  ooold  not  haye  a  homestead  therein,  becaose  his  interest 
was  not  snbject  tosale  on  mesne  or  final  proosss^  within  the  meaning  of  tha 
constitiitional  proyision  relating  to  homastsads.  That  case  arose  on  a  prcK 
seeding  against  a  ahariff  for  not  making  tha  monsj  on  an  e3Deeiitio&  by  tlie 
sale  of  property  held  nnder  snoh  a  oontract,  tha  ahariff  haying  intecpossd 
thedefanse that  thedabtor  hadahomestead  therein.  Thaooort ralsd  agunat 
this  defense.  Tha  result  of  the  doctrine  of  this  decision  woold  be,  aa  forcibly 
shown  by  Mr.  Thompson,  that  an  officer,  in  such  a  case,  would  be  held  liable 
"  for  not  sailing  property  to  which  the  defendant  in  tha  eocecation  had  not 
title  whioh  waa  snbject  to  leyy  and  sale: "  Tiiompson  on  Homeatsada,  ase. 
166. 

Wbether  mere  possession  withont  title  is  sufficient  to  sopport  the  home- 
stead right  has  been  made  a  question  in  a  number  of  cases.  Upon  principle^ 
as  we  haye  already  seen,  there  is  no  yalid  reason  why  a  naked  possession  of 
land  should  not  giye  the  possessor  a  right  to  claim  it  aa  his  homestead,  aa 
against  his  creditors,  unless  the  statute  is  express  to  the  contrary.  If  the 
debtor's  possessory  right  is  of  sufficient  value  to  be  an  object  of  desire  to  his 
creditors,  it  would  certainly  seem  to  be  of  sufficient  value  to  the  debtor  him- 
self to  entitle  him  to  have  it  protected  under  the  homestead  law.  Possession 
may  grow  into  an  absolute  title  by  lapse  of  time,  and  is  certainly  as  valuable 
a  right  as  some  inferior  interests  in  realty,  which  are  admitted  on  all  hands 
to  be  subject  to  proteclion  under  the  homestead  act.  In  any  case,  indeed, 
possession  is  the  very  thing  which  the  law  undertakes  to  protect  by  the  home- 
stead exemption.  The  policy  of  the  law  is  to  save  the  debtor  and  his  family 
from  being  deprived  by  his  creditors  of  the  shelter  of  his  homestead  roof. 
Tba  statnte  says  to  the  creditor  that  he  shaU  not  turn  his  debtor  out  of  poa 
Bsssion  of  his  home.  So  long  as  the  possession  is  not  disturbed,  the  value  of 
tfaa  homestead  aa  a  home  is  as  great  where  the  debtor  lias  no  title  as  if  he  wers 
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the  absolute  owner  in  fee.  The  law,  therefore,  should  protect  the  possesnoiiy 
and  not  oonoem  itself  with  the  title.  This  would  seem  to  be,  at  least,  the 
theory  of  the  homestead  exemption,  independently  of  any  adjudications  upon 
the  snbject.  And  in  accordance  with  what  is  here  said,  it  has  been  held  that 
a  naked  possession  without  any  title  whatever  is  sufficient  to  give  the  pos^ 
sessor  a  homestead  right  against  all  the  world  but  the  true  owner:  Spencer  v, 
Oeissman,  37  Cal.  936.  On  the  other  hand,  it  has  been  determined  in  other 
oases  that  some  estate  in  the  premises  is  essential  to  constitute  one  the 
*'  owner,*'  so  as  to  be  entitled  to  the  benefit  of  the  homestead  act:  Charlesa  v. 
LamherwUf  63  Am.  Deo.  457;  Mcrgan  v.  Sieariu,  41  Vt.  398.  Hence  it  is 
held  that  a  tenant  for  years  whose  lease  has  expired  cannot  have  a  homestead 
in  the  leased  premises:  Brown  v.  KeUer,  32  111.  151.  In  the  same  case  it  was 
decided  that  one  who  had  no  estate  in  the  land  upon  which  his  house  was 
situated  could  not  claim  the  house  as  a  homestead.  The  same  doctrine  is 
laid  down  in  Dakota  in  Myrick  t.  BiU,  17  N.  W.  Rep.  268.  Certainly  a 
naked  possessor  is  not  to  be  protected  in  a  homestead  right  as  against  the 
true  owner:  Mann  v.  Rogers,  35  Gal.  316;  Brooks  v.  Hyde,  37  Id.  366;  i/e- 
Cflurken  v.  McClurken,  46  HI.  327. 

The  homestead  may  be  carved  out  of  the  separate  estate  of  a  husband:  i?e- 
vcdk  y.  Kraemer,  68  Am.  Dec.  304;  or  out  of  land  the  legal  title  to  which  is  in 
the  wife,  the  husband  having  only  an  estate  by  the  curtesy:  Boyd  v.  Oudder- 
hack,  31  IlL  113;  PoUa  v.  Davenport,  79  Id.  455;  or  of  which  the  wife  has  the 
legal  and  the  husband  the  equitable  title:  Orr  v.  Shrajl,  22  Mich.  260;  or 
out  of  the  separate  estate  of  the  wife:  Id.;  ParUe  v.  Stewart,  50  Miss.  717; 
although  this  is  said  to  be  doubtful  in  California:  RevaXk  v.  Kraemer,  68  Am. 
Dec.  304.  Where  a  homestead  was  sold  and  the  proceeds  invested  in  other 
land  intended  to  take  its  place,  but  by  mistake  the  title  was  taken  to  the 
wife  only  as  a  sole  trader,  and  she  became  bankrupt,  it  was  held  that  she 
must  be  taken  to  hold  the  land  in  trust  for  the  same  uses  as  the  original 
homestead,  and  that  a  purchaser  of  the  land  at  a  sale  in  bankruptcy  of  her 
estate,  having  notice  of  the  facts,  took  it  subject  to  the  same  trust:  Murray 
V.  Sells,  53  Ga.  257.  A  homestead  may  also  be  established  upon  community 
property  of  the  husband  and  wife:  Bevalk  v.  Kraemer,  68  Am.  Dec.  304; 
Jiiley  v.  Pehl,  23  Cal.  74;  or,  in  Texas,  upon  land  of  which  one  undivided  half 
is  tlie  wife's  separate  estate,  while  the  other  undivided  half  is,  in  equity,  the 
husband's  separate  property:  Willis  v.  MaWiews,  46  Tex.  478.  But  neither 
out  of  separate  property  nor  out  of  community  property  can  the  husband  and 
wife  have  more  than  one  homestead:  Thompson  on  Homesteads,  sec  225; 
Oainhette  v.  Brock,  41  Cal.  84;  Tourville  v.  Rieraon,  39  IlL  447. 

The  question  as  to  whether  or  not  a  homestead  can  be  carved  out  of  land 
held  in  joint  tenancy  or  in  land  held  in  common  is  sufficiently  discussed  in 
the  note  to  WoJfw,  Fleischacker,  63  Am.  Dec.  122-125.  See  also  Freeman  on 
Cotenancy  and  Partition,  sec.  54.  The  prevailing  doctrine  is,  that  a  home- 
stead cannot  be  set  apart  out  of  partnership  realty:  Kingsley  v.  KingaUy,  39 
Cal.  665;  Rhodes  v.  Williams,  12  Nev.  20;  Terry  v.  Ben-y,  13  Id.  514;  In  re 
Smith,  2  Hughes,  307;  Short  v.  McOruder,  22  Fed.  Rep.  46;  Drake  v.  Moore^ 
23  N.  W.  Rep.  263.  Notwithstanding  any  attempt  to  create  a  homestead  out 
of  such  property,  it  remains  subject  to  the  claims  of  partnership  creditors: 
Rhodes  v.  Williams,  Short  v.  McOruder,  Drake  v.  Moore,  supra.  But  it 
seems  that  where  a  partner  builds  a  house  with  partnership  funds  upon  his 
own  lot,  with  the  consent  of  his  copartner,  he  may  constitute  it  his  home- 
stead, the  house  beooming  a  part  of  the  realty:  In  re  Parks,  9  Nat.  Bank. 
B^.  272. 
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Possession  and  Oocupation  of  Homzsteab,  Necbssttt,  Natusb,  and 
BuFTiciENCT  of. — 1.  Po88e88ion^  yecessUyqf. — Possession  is  nnqaestionablj 
e8sen^  al  to  constitnte  a  homestead,  unless  the  statute  expressly  dispenses  with 
it:  Mann  ▼.  Rogtn,  35  Gal.  316;  McCannaughy  v,  Bcuster,  55  Ala.  379,  over- 
ruling  Melton  v.  Andrews,  45  Id.  454.  There  cannot  bo  a  homestead  in  a 
mere  expectancy  or  remainder  which  gives  no  present  right  of  occupancy: 
MurMmm  v.  PlyUr,  87  N.  C.  79. 

2.  Ocevpoficy,  Neeestity  and  Sv^tdency  q/! — Not  only  mast  there  be  posses- 
sion, but  there  must  also,  as  a  general  rule,  be  occupancy  of  the  premises, 
for  occupancy  is  of  the  very  essence  of  a  homestead:  CharUst  v.  Z^wherion^ 
63  Am.  Dec.  456,  note;  McCannaughy  v.  BaxUr,  55  Ala.  379;  W'dlianu 
T.  DorrU,  31  Ark.  466;  Olwer  y.  Snowden,  18  Fla.  823;  Salary  v.  IlewleU, 
Id.  756;  Drucker  v.  Rosenstein,  19  Id.  191;  Fisher  v.  Cornell,  70  HI.  216; 
Neal  V.  Coe,  35  Iowa,  407;  AUm  y.  Chase,  58  N.  H.  419;  Cole  v.  Laeoniaetc 
Bank,  59  Id.  53;  8.  C,  Id.  321;  Bowler  y.  Collins,  4  Keb.  494;  Morgan  y. 
Steams,  41  Vt.  398;  Bunker  v.  Locke,  15  Wis.  635.  Merely  filing  a  declara- 
tion of  homestead  is  of  no  effect  if  the  land  is  not  occupied:  Oliver  v.  Snouh 
den,  18  FU.  828;  Drucker  y.  Rosenstein,  19  Id.  191.  If  there  is  no  dwelling- 
house  on  the  land,  and  it  is  not  occupied  or  used,  nor  intended  to  be  occupied 
or  used,  as  the  home  of  the  owner  or  a  part  thereof,  it  cannot  be  his  home- 
stead though  he  has  no  other  land:  Cole  v.  Laconia  etc.  Bank,  59  N.  U.  53; 
8.  C,  Id.  321.  A  mere  intent  to  bnild  or  repair  and  occupy  a  dwelling- 
house  thereon  will  not  impress  it  with  the  character  of  a  homestead  if  not 
carried  into  effect  immediately:  Blum  y.  Carter,  63  Ala.  240;  Charless  v. 
Laniberson,  63  Am.  Dec.  457;  Williams  v.  Dorris,  31  Ark.  466;  Solary  v. 
Hewlett,  18  Fla.  756;  Barnes  y.  White,  53  Tex.  628;  Orosholz  y.  Newman,  21 
Wall.  481.  The  rule  is  thus  stated  in  Blum  y.  Carter,  suprcL'  '*  There  must 
be  an  occupancy  in  fact,  or  a  clearly  defined  intention  of  present  residence 
and  actual  occupation,  delayed  only  by  the  time  necessary  to  effect  removal, 
Dr  to  complete  needed  repairs,  or  a  dwelling-house  in  process  of  construction. 
An  undefined,  floating  intention  to  build  or  occupy  at  some  future  time  is  not 
enough.  And  this  intention  must  not  be  a  secret,  unoommunicated  purpose. 
It  must  be  shown  by  acts  of  preparation  of  visible  character,  or  by  something 
equivalent  to  this." 

In  some  cases  it  has  been  held,  however,  that  a  bona  fide  intent  to  occupy 
premises  as  a  homestead,  even  though  not  immediately  consummated,  will 
be  sufficient,  if  followed  by  acts  of  preparation  for  use,  and  subsequent  early 
nse:  Barnes  y.  While,  53  Tex.  628.  Thus  where  the  building  on  the  prem- 
ises was  not  ready  for  occupation,  but  the  owner  abandoned  his  home  else- 
where and  moved  his  goods  into  the  house,  it  was  held  a  sufficient  setting 
apart  of  the  homestead  from  that  time,  actual  occupation  having  begun  as 
soon  as  the  house  was  ready:  NeaX  v.  Coe,  35  Iowa,  407.  8o  where  the 
debtor  was  moving  into  the  house,  having  just  completed  it,  at  the  time  an 
attachment  was  levied:  Fogg  v.  Fogg,  40  N.  H.  282.  And  where  a  single 
man,  in  contemplation  of  marriage,  purchased  a  city  lot,  intending  to  make 
it  his  homestead,  and  afterwards  married,  and  he  and  his  wife  began,  in  good 
faith,  to  inclose,  improve,  and  use  the  lot  with  the  same  end  in  view,  it  was 
held  snfficient  to  constitnte  it  a  homestead  before  any  house  had  been  erected 
thereon:  ReOot  v.  Re»ke,  51  Mich.  541;  S.  C,  47  Am.  Rep.  594;  8.  C,  16  N. 
W.  Rep.  895.  On  the  other  hand,  it  was  held  in  Charless  v.  Lamberson,  68 
Am.  Dec.  457,  thct  an  intent  of  an  owner  of  land  to  make  it  his  homestead, 
fonned  while  the  Iowa  homestead  act  of  1849  was  in  foroe,  but  not  carried 
Into  effect  until  after  the  repeal  of  that  act,  was  not  saffident  to  create  it  a 
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hoioMteacU  So  whore  the  owner  of  realty  moved  into  a  house  thereon  after 
ft  Judgment  against  him,  having  previously  formed  the  design  to  make  it  hie 
homestead,  it  was  held  that  he  conld  not  retain  it  as  sach  against  the  judg- 
ment: Bcfwher  v.  CclUnB^  4  Neb.  494,  distinguishing  FoQg  v.  Fagg^  40  N.  EL 
285.  And  where  a  declaration  of  homestead  was  filed  upon  unoccupied  land, 
and  the  owner  was  proceediQg  immediately  to  erect  a  house  thereon,  had 
made  a  contract  therefor,  and  had  hauled  a  part  of  the  materials  on  the 
ground,  it  was  held  insnffloiBnt  to  constitute  it  a  homestead  as  against  a  debt 
existing  when  the  declaration  was  filed:  Dnuker  ▼.  Romnttm^  19  Fla.  191, 
eritioising  Ntal  v.  Cbe,  85  Iowa,  407,  and  Pontes  ▼.  WhUe.  63  Tex.  028.  So 
under  the  Texas  statute  an  intent  to  make  a  lot  adjoining  the  owner's  honie^ 
but  separated  from  it  by  a  small  alley,  a  part  of  the  homestead,  followed  by 
the  actual  erection  of  a  kitchen  thereon,  after  a  sale  and  oonveyanoe  of  the 
k>t»  was  held  insufficient  to  constitute  it  part  of  the  homestead,  in  a  suit  for 
the  canoellation  of  the  conveyance,  on  the  ground  that  the  property  waa 
bomestsad  property,  and  the  wife  of  the  homesteader  had  not  joined  in  the 
conveyance:  ChvMk  v.  ifetMNoa,  21  WalL  481.  "A  secret  intention  of  tha 
seller,"  it  was  said  in  that  case,  oould  not  affect  the  purchaser.  Under  soma 
statutes  it  has  been  held,  contrary  to  the  general  rule,  that  ooonpation  is  not 
necessary  to  secure  a  homestead.  It  was  so  held,  and  that  possession  only 
was  sufficient,  under  a  Tennessee  statute,  altkoogh  it  was  conceded  that  oo> 
eupan<7  was  essential  under  a  previous  statute:  Dkkinmm  v.  Maffor^  II 
Heisk.  515. 

8.  Natwe  qf  Ocempcmqf, — ^The  etymology  of  the  word  "  homestead  "  shows 
that  it  is  the  place  of  the  home  or  residence  of  the  owner:  Co.  lit.  4,  6;  i 

Thompson  on  Homesteads,  sea  100;  Ackkg  v.  Chamberlain^  16  CaL  181;  Or€g§ 
V.  ^oKwidk,  33  Id.  227;  EUate  qf  IkUai^,  ^  Id.  176;  TVxirf  t.  ^ortfy,  28  La. 
Ann.  666;  ffoitt  v.  WM,  36  N.  H.  166;  PhiOeoi  t.  SmaUey,  23  Tex.  502;  8im^ 
ley  V.  <?resiii0oo(2,  24  Id.  224;  Ihen  v.  Olemek,  42  Id.  195;  ff<nuUm  eic  S.  B. 
Co,  V.  Winter,  44  Id.  597;  Btmher  t.  Lodse,  15  Wis.  685.  Says  Mr.  Juatioa 
Sanderson  in  Oregg  v.  Botiwiekf  wpra:  "  Homestead,  both  in  the  oonstitutktt 
and  in  the  statute,  is  used  in  its  ordinary  or  popular  sense,  or  in  other  wordi^ 
its  legal  sense  is  also  its  popular  sense.  It  represents  the  dwelling-house  at 
which  the  family  resides,  with  the  usual  and  customary  appurtenanoes^  in- 
cluding out-buildings  of  every  kind  necessary  or  convenient  for  family  use 
and  lands  used  for  the  purpoees  thereof."  The  general  rule  is,  theref(»«,  that 
the  occupation  necessary  to  confer  the  character  of  a  homestead  upon  premisei^ 
and  to  entitle  them  to  the  protection  of  the  homestead  laws,  is  occupation  as 
a  home,  residence,  or  dwelling-place  of  the  debtor  and  his  family:  Chcuieu  v. 
Lamberson,  63  Am.  Dec  457;  WiUtany.  People,  65  Id.  730;  EttaU  qfDelaneg, 
87  Col.  176;  Fisher  v.  Corned,  70  IlL  216;  Potti  \.  Daomport,  79  Id.  455; 
Christy  v.  Dyer,  14  Iowa,  438;  Cole  v.  OiU,  Id.  527;  SUUm  v.  Bobfrt^ion,  28  | 

Id.  208;  Todd  v.  Oordy,  28  La.  Ann.  666;  Meom  v.  CarU,  5  Minn.  333;  TVI/ol- 
$un  V.  Millard,  7  Id.  518;  Acker  v.  Tnndand,  56  Miss.  30;  AuaUn  v.  Stanley, 
46  N.  H.  51;  Allen  v.  Chase,  58  Id.  419;  Wiggin  v.  Btmdl,  Id.  329;  Cole  v. 
Laconia  etc.  Bank,  59  Id.  53;  S.  C,  Id.  321;  Wilson  v.  Cochran,  31  Tex.  677; 
IJolliman  v.  Smith,  39  Id.  357;  Iken  v.  Olenick,  42  Id.  195;  MilU  v.  Grant,  36  | 

Vt.  2G9;  Morgan  v.  Steams,  41  Id.  398;  Bunker  v.  Locke,  15  Wis.  G3o.  The 
premiaea  must  be  the  usual  and  constant  residence,  and  an  owner  of  a  home 
and  usual  residence  exceeding  the  statutory  value  cannot  under  the  Louisiana 
vtatute  move  out  of  such  residence  temporarily  into  a  smaller  iioase  with  in* 
tent  to  make  it  and  the  land  about  it  his  homestead,  and  accomplish  his  pur 
pose:  Todd  v.  Oordy,  supra,    A  single  man  who  sometimes  occupies  a  house 
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m  %  sleeping  pliM^  baWag  no  aenraote  or  family,  and  who  ollerwaidi  lela  the 
praodaea  to  another,  oaanot  daim  them  aa  hia  homaateadi  WHmmr.  CocAraw, 
81Tez.077.  The  teat  of  rBridenneappUea,  alao»  whathar  thoqneation  of  boma" 
atead  ariaea  between  debtor  and  creditor,  mortgagor  and  mortgagee,  Tondor 
and  Tendae,  or  hnaband  and  wife:  EHaU  qf  Ddemg^  87  OaL  170.  In  Miarfa* 
rfp^  the  atatnte  providea  that  to  antboriae  the  aetting  apart  of  ahoBMataad  to 
the  funily  of  a  deoedent^  aomo  member  of  the  funily  mnat  rmida  tberat  Adnr 
▼.  gVarfffwrf,  fl6  MJaa.  801  In  New  Hampahiio  it  ia  bald  that  nader  the  ataft- 
«to  of  1868  ohildrea  oannot  bate  a  homaataad  in  their  lalhar^a  land  ooonpiad 
by  him  bat  not  by  bii  wi£^  or  hia  or  bar  fanOy:  fnggkn  r.  IhimU,  68  K.  H. 
828.  Amanried  woman  may,  nnder  theOdifomia  atatnta,  obtain  a  homaataad 
by  her  own  oocnpanoy  of  land  never  realded  on  by  her  hnaband,  H  not  appear* 
iag  what  were  tiie  oaaaea  of  hia  abaenoe^  or  that  he  bad  eataWiahed  a  home 
alaawlieie,orbadanyoaierfMBflythanbiawifex  OambOUT.Brodt^AlOtL'i^. 

Oooapatkni  of  praouaea  for  bnaineaa  pofpoaaa  ia  not  ordinarity  aooh  ooonpa* 
tion  aa  to  impraaa  them  with  the  eharaotar  of  a  homaataad.  Hanoe  land 
ooeapied  only  by  a  giiat-mill  or  aaw*mill  oannot  be  a  liomeataadt  Onm  t. 
iraAaarrt^  20  Qa.  88;  (^Kmefey  T.8eott,2Wooda,867;  aa,20Bni  L.  J.88L 
8<H  of  load  ooeapied  only  by  a  abop:  fVm  y.  M^mUH^  28  Vt.  87%  or  by  a  law 
aOoe  need  ooly  aa  aooh  by  a  aingle  man:  Stadeg  t.  O^—ioerf,  2i  Tai.  28ii 
Bat  nnder  the  /^H^*^*ffa  atatnte,  aUowbur  a  hoaMatead  for  adeoedanlfa  fandly 
to  be  aet  apart  oat  of  ''other  laada^"  where  he  ooonpiea  no  land  aa  a  home* 
atead  at  hb  death,  a  lot  and  atorehooae  thereon  nay  oooatitate  the  faodly 
honeateads  HpH^UU^  t.  J5roroo<^»  71  Ak.  28L 

Where  part  of  a  hnilding  oeoapied  primarily  aa  the  owaei^a  dwalliag-plaoa 
ii  aaad  for  hnainam  par poam,  the  anthoritiaa  apeak  a  yarioaa  langai^.  The 
prevailiBg  dootrine  fi^  howew,  that  the  foot  that  a  boowataadar  oaaa  for 
oarrying  on  bnaJnam  one  or  mora  rooma  or  atoriea,  or  additiooa  to  a  hooaab  or 
opon  a  lot  oeoapied  aa  a  reaidenoe,  will  not  depriTO  it  of  Ita  eharaotar  aa  a 
honuatead:  KImk  t.  KwXU.  87  Aik.  288;  Qrtn  r.  Bottwkk,  88  GaL  220; 
Hogem  t.  Mamitn,  28  Kan.  551;  &  C,  88  Aau  Bap.  180;  Orr  ▼.  Bhnfft^  22 
Mieh.  260;  KeO^  t.  Baker,  10  Minn.  154;  Cfar*  t.  Bkamon,  I  Her.  568| 
Bameodk  r.  ifofyaa,  17  Tbk.  562;  Pkdp$  r.  IKooiMy,  0  Wia.  70;  la  rt  2Vr» 
MiiV,  2  DQL  890i  BSipeoially  ao  where  thara  ia  an  exprom  proiWon  to  that 
efiwtin  the  atatnta:  Bmkk  t.  QtOggamBt  22  N.  W.  Bop.  807.  Thnapartof 
the  building  and  appartenanoea  may  be  need,  and  even  intondad  to  be  need, 
aa  a  brewefy :  KMk  t.  JDioUe,  87  Ariu  288;  /•  rt  ItrfaJHag,  2  DiU.  880;  or 
aa  a  liTecy-etaUe:  OlaHt  r.  Skamomy  1  Ker.  568;  or  aa  a  phyaioian'b  oflto 
or  printing-oflSoe:  KeUif  t.  Baier,  10  Minn.  154^  So^  in  oaae  of  a  fonr-atoiy 
bridt  boilding,  one  atory  of  whioh  ia  need  for  hnainioa  poipoeea^  thoag^  the 
whole  boilding  had  the  looation,  appearanoe,  and  intenml  arrangmanta  of  a 
boaiDaaa  block:  Phdp§  r.  Boomey,  0  Wis.  70,  Dixon,  CL  J.,  diaaenting.  In 
that  caae  the  ooart  aaid:  "The  ciroamatanoe  that  the  dwelling  waa  aitoated 
on  one  of  the  principal  atreeta  of  the  dty,  or  the  fact  that  ita  ezternal  ap- 
pearanoe or  internal  anangement  waa  like  a  wholaaale  or  retail  atote,  or  be> 
oanae  it  woald  be  more  Taloable  aa  a  place  of  boainem  than  aa  a  reaidenoe, 
-could  not  affect  the  qoeation.  The  caae  reata  upon  the  faot  as  to  whether 
the  boilding  waa  really  and  troly  oeoapied  aa  a  dwening-booae  for  himaoM 
and  family;  if  ao^  they  are  aecored  in  the  enjoyment  and  nae  of  it  aa  each* 

da,  we  think,  conatitatea  a  homeatead  under  the  atatnta.  Had  Booney 
fit  not  to  nae  the  firat  atory  at  all,  or  had  he  oonTerted  it  into  a  dining- 
hall,  or  aleeping  apartmenta  for  boardera,  occopying  in  the  mean  time  the  re- 
ef the  bnilding  for  bis  dwelling-honaab  it  woold  probaUy  not  be 
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insisted  that  his  omission  to  ose  a  part  in  the  one  ease,  or  appropriating  a 
portion  to  the  comfort  of  his  boarders  in  the  other,  changed  the  character 
end  condition  of  the  house,  and  took  it  oat  of  the  operation  of  the  atatote.'* 
Bat  where  a  debtor,  on  the  eve  of  bankraptcy,  moved  into  a  business  block, 
not  constructed  so  as  to  have  the  appearance  of  a  dwelling-hoase,  it  was  held 
that  he  could  not  claim  it  as  a  homestead:  In  re  Lammer,  14  Nat.  Bank. 
Reg.  460.  That  case  arose  in  the  same  state  as  Phdp9  v.  Booney,  9  Wis,  70l 
In  Iowa  it  is  held,  contrary  to  the  doctrine  of  other  cases,  that  where  one  or 
more  stories  of  a  building  are  used  for  business  purposes,  and  the  rest  as  a 
residence,  it  must  be  partitioned  horiaontally,  and  only  the  residence  portion 
protected  as  a  homestead:  Rhodes  v.  McComdck,  4  Iowa,  368;  S.  C,  68  Am, 
Dec.  663;  Mau/ield  v.  Mcuudm,  59  Iowa,  617;  S.  C,  13  N.  W.  Kep.  652; 
John$on  y.  Moeer^  24  Id.  32;  except  where  the  statute  exempts,  up  to  a  cer- 
tain  limit,  the  part  of  a  building  used  for  carrying  on  the  homesteader's 
ordinary  business:  SnUth  v.  QtUggana,  22  Id.  907.  As  to  whether  or  not  a 
homestead  exemption  will  cover  a  distinct  building  on  the  same  or  an  adjacent 
lot  used  for  business  purposes,  see  pott. 

In  several  of  the  cases  above  dted  the  parts  of  the  buildings  in  question 
used  for  business  purposes  were  not  used  entirely  by  the  homesteader  himself, 
but  were  partly  rented  to  others:  Rhodes  v.  AfeCormick,  4  Iowa,  368;  MayMd 
V.  Maasden,  59  Id.  517;  S.  C,  13  N.  W.  Bep.  652;  Kelly  v.  Baler,  10  Minn. 
154;  Phelps  y.  Rooney,  9  Wis.  70.  The  general  rule  unquestionably  is,  that 
buUdings  rented  to  others,  not  servants  to  the  lessor,  cannot  oonatitute  the 
lessor's  homestead,  nor  part  of  it,  even  though  erected  on  the  same  lot:  KaaUr 
v.  Me  WiUktmSf  41  Ala.  302,  approved  in  McOomuiughy  v.  Baater,  55  Id.  379; 
BeeJ^s  EsUUe,  Myriok's  Prob.  59;  ^fcrs  v.  Brusch,  13  Iowa,  371;  HoiU  v.  WM, 
36  N.  H.  158;  IVade  v.  Wade,  9  Baxt.  612;  Wilson  v.  Cochran,  31  Tex.  677; 
True  V.  Morrill,  28  Vt  672;  Sehqjffen  y.  Landauer,  19  N.  W.  Bep.  95;  Cfreeley 
y.  SeoU,  2  Woods,  657;  S.  0.,  2  Cent.  L.  J.  361.  So  where  a  double  house 
with  distinct  entrances  (though  it  may  be  with  a  common  yard)  is  partly 
occupied  by  the  owner,  and  the  other  part  let  to  a  tenant,  only  that  occupied 
by  the  owner  can  be  claimed  as  his  homestead:  Tkman  y.  Creditors,  62  CaL 
286;  S.  0.,  15  Bep.  362;  Dyson  v.  Sheley,  11  Mich.  527.  But  this  doctrine, 
as  we  have  seen,  has  not  been  applied  in  some  cases  where  different  stories  of 
a  building  occupied  as  a  residence  have  been  let  to  others.  Noi  does  it  apply 
where  rooms  in  a  building,  occupied  primarily  as  a  dwelling,  are  let  to  lodgers 
or  boarders;  or  in  other  words,  where  the  owner  keeps  a  lodging-house,  board- 
ing-house, inn,  or  hotel  in  his  dwelling:  Aeldey  y.  Chamberlain,  16  CaL  181| 
Lazell  v.  Lazell,  8  Allen,  575;  Mercier  v.  Chase,  11  Id.  194;  Goldmany.  Clark, 
1  Nev.  607;  JIarriman  v.  Queen  Ins,  Co.,  49  Wis.  71.  Otherwise  where  the 
property  is  used  primarily  and  chiefly  as  a  hotel,  though  the  owner  resides 
there  with  his  family  for  the  purpose  of  carrying  on  the  business:  LaughUn 
y.  Wright,  63  Cal.  113.  See,  as  to  whether  or  not  adjacent  but  disconnected 
tenements  rented  to  others  will  be  included  in  the  lessor's  homestead,  the 
next  division  of  this  note.  Property  occupied  only  for  purposes  of  religious 
worship  cannot  be  claimed  as  a  homestead,  as  in  case  of  a  pew  in  a  church: 
True  V.  Morrill,  28  Vt.  672. 

Extending  Homestead  Bight  to  Adjaoert  ob  NoN-coNnouonB  Prem- 
ises.— ^A  homestead  right  no  doubt  includes  whatever  lands  or  appurtenances 
are  connected  with  the  home  and  convenient  for  its  enjoyment:  MiUs  y.  QraiU^ 
36  Vt.  269;  Beinbach  v.  Walter,  27  111.  393;  Oregg  v.  Boslwick,  33  Cal.  227; 
Qreidey  y.  8coU,  2  Woods,  657;  S.  C,  2  Cent.  L.  J.  361.  We  have  already 
discussed  the  question  as  to  how  fax  such  right  will  cover  parts  of  the  home- 
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■tead  building  not  in  tlie  actual  occupancy  of  the  homesteader,  or  deToted  to 
naes  other  than  those  of  mere  residence  and  home  life;  bat  will  it  extend  to 
disconnected  tenements,  or  adjacent  or  non-contignous  lots  or  tracts,  espe- 
cially where  they  are  rented  to  others,  or  applied  to  pnrpoaea  not  immedi- 
ately connected  with  the  enjoyment  of  the  home?  In  a  number  of  cases  it 
has  l^en  determined  that  a  homestead  exemption  will  not  oorer  buildings 
adjacent  to  the  homestead,  either  upon  the  same  or  an  adjoining  lot,  if  not 
in  the  actual  occupancy  of  the  owner,  but  let  to  others:  AfhUm  v.  Ingle,  20 
Kan.  670;  S.  C,  27  Am.  Bep.  197;  Kurt  y.  Brtueh,  13  Iowa,  371;  HoUt  v. 
Webb,  36  N.  H.  168;  Wade  v.  ffcufe,  9  Baxt.  612;  Schqfen  t.  Landauer,  19 
N.  W.  Rep.  95;  QreOe^Y,  ScoU,  2  Woods,  657;  S.  C,  2  Cent.  L.  J.  361; 
but  in  Nolan  ▼.  Reed,  38  Tex.  425,  it  is  held  that  the  erection  of  houses  for 
rent  on  a  homestead  lot  does  not  destroy  the  exemption;  and  see  Hancock  r, 
Morgan,  17  Id.  582.  So  in  Klenk  v.  Knoble,  37  Ark.  296,  it  is  held  that  the 
homesteader  may,  without  affecting  his  rights,  occasionally  rent  out  parts  of 
the  premises  which  he  can  spare.  In  Illinois  it  is  held  that  where  a  home- 
steader resides  upon  his  homestead  lot,  and  such  lot  with  the  improvements 
is  not  above  the  statutory  yalne,  the  entire  lot  is  exempt,  without  regard  to 
the  use  to  which  other  parts  of  the  lot  may  be  put,  as  by  maintaining  a  mill- 
stone, or  the  like,  thereon:  Hvhbdl  y.  Canady,  58  111.  425;  Stevene  t.  BotUnge- 
woorihy  74  Id.  203.  So,  under  the  Nevada  statute  of  1865:  Smith  v.  Stewari^ 
13  Kev.  65;  contra,  in  WisoonsiD,  Caeeelman  v.  Packard,  16  Wis.  114.  In 
Vermont  a  blacksmith-shop  on  the  homestead  premises,  but  separated  from 
the  house  by  a  highway,  was  held  to  be  part  of  the  homestead:  Weai  River 
Bank  v.  Oale,  42  Vt.  27;  and  in  Texas  a  storehouse  on  the  homestead  lot,  in 
which  the  owner  carries  on  his  business,  is  part  of  the  homestead:  Moore  v. 
WkUiB,  30  Tex.  440.  So  a  mill  adjacent  to  the  reddence  of  the  mill-owner 
may  be  exempt  as  part  of  his  homestead,  under  the  Florida  statute,  but  not 
ao  a  farm  cultivated  as  secondary  business:  Chreeley  v.  ScoU,  2  Woods,  657; 
8.  C,  2  Cent.  L.  J.  361.  On  the  other  hand,  in  the  same  case  it  is  held  that 
a  farmer's  homestead  will  not  embrace  a  mill  erected  on  the  farm;  and  in 
Mouriqtumd  v.  Hart,  22  Kan.  594,  S.  C,  31  Am.  Bep.  200,  a  public  grist-mill 
adjoining  the  owner's  farm,  but  not  inclosed  with  it,  was  declared  to  be  no 
part  of  his  homestead.  Where  the  owner  of  two  lots  resided  on  one  of  them 
and  put  up  a  building  covering  all  the  other  lot  and  part  of  the  residence  lot, 
it  was  held,  in  Michigan,  that  the  building  and  the  land  covered  by  it  con- 
stituted no  part  of  the  homestead:  Oenep  v.  Maynard,  44  Mich.  678.  The 
general  doctrine  is,  that  a  homestead  may  consist  of  adjoining  lots,  blocks,  or 
tracts,  used  together  as  part  of  the  homestead:  Andrewe  v.  Hagadon,  54  Tex. 
571;  Arto  v.  Maydole,  Id.  244;  Englebrecht  v.  Shade,  ATI  Cal.  627;  Oregg  v. 
Boeiwick,  33  Id.  227;  Darby  v.  Dixon,  4  111.  App.  187;  Clark  v.  Shannon,  1 
Kev.  568;  Bunker  v.  Locke,  15  Wis.  635;  Lowell  v.  Shannon,  60  Iowa,  713; 
Thornton  v.  Boyden,  31  111.  200.  Thus  an  adjacent  vacant  lot  used  for  drying 
clothes,  as  well  as  for  an  approach  to  the  homestead  dwelling,  may  constitute 
part  of  the  homestead:  Englebrecht  v.  Shade,  47  Cal.  627.  So,  an  adjacent 
block  used  as  an  approach  to  the  house,  as  well  as  for  purposes  of  ornamenta- 
tion: Arto  V.  Maydole,  54  Tex.  244.  So  in  case  of  two  lots  or  tracts  farmed 
together  in  the  same  indosure:  Thornton  v.  Boyden,  31  IlL  200.  The  ques- 
tion ia  one  of  fact,  depending  upon  the  intent  and  the  nature  of  the  use:  Arto 
V.  Maydole,  54  Tex.  244;  Andrewe  v.  Hagadon,  Id.  671;  but  an  adjoining  lot  to 
that  upon  which  the  homestead  residence  is,  though  included  in  the  same  in- 
dosure, is  no  part  of  the  homestead,  where  the  residence  lot  is  w(»th  mors 
than  the  statutory  sum:  Hay  v.  Baugh,  77  IlL  501;  Oardner  t.  Eberhari,  8) 
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Id.  SIC  The  hooiMlaad  need  not  be  drBmnacribed  bjfenoee:  Oregg  ▼.  Bo>^ 
wmA  33  GeL  227;  and  it  k  Md  to  be  no  objeetkm  thet  the  diffisfeiit  parte  cl 
the  homerteed  are  eeperated  by  imagiiiaiy  linee,  or  highways,  or  atreame  e^ 
water:  X>arAy  t.  DkBom^  4  m.  App.  187;  CSufi  t.  SkiammM,  I  Kev.  568;  ITeA 
RkMrBamkr.  Ooie,  42  Vt.  27;  BmUber  Y.Loebe,  16Wia.835;  EMate  qf  De- 
Umep,  37  CU.  176;  Ongg  t.  Bottmck,  33  Id.  220;  bat  aee  Gardmr  t.  A«r. 
Aot,  82  nL  316. 

But  it  is  held  in  aome  d  tlM  caasa  in  which  it  ia  admitted  that  the  parte  ol 
the  homestead  may  be  thus  separated,  that  it  mnat  be  in  one  oompact  body, 
and  cannot  consist  of  non-oontigoooa  tnote  or  kts:  Bunker  t.  Loekt,  15  Wis. 
635;  andiaanamberof  caassitiaheldlliatnflm-cQntigQoas  paroela  of  land  can- 
not conatitnte  one  and  tbeaame  homestsad,  even  though  tliey  both  oontribote 
to  the  aopport  <tf  the  Iwme;  WeMen  t.  PrnfUB^  66  Am.  Deo.  730;  Kremn  t. 
Uau^  15  Minn.  116;  ufdomsT.  Jemkk^  16Giny,  146;  Bamitd  t.  EMet^  12  Kan. 
257;  TVm  T.  iforriB.  28  Vt.  072;  i#«&  t.  Oroal,  86  Id.  209;  as  where  one  of 
the  lots  or  tracte  is  ossd  for  obtaining  foe!  for  the  residence  npon  the  other,  or 
the  like:  Ifatters  t.  iVoplc»  TVne  ▼.  MarriU^  Adamu  t.  JaJam^  Bumktr  t. 
Loeke^  mtpnu  Bat  the  oontnoy  is  bsld  nnder  the  statates  of  a  nnmber  cf 
the  states:  Partes  r.  Qvj^fay,  62  lio.  488;  itoten  v.  X»ear6on^  46  N.  H.  43| 
Mfartm  y.  Hmi^km.  67  K.  C.  283;  Magko  t.  CoUoih  60  Id.  289;  Haneodt  ▼. 
Margmh  17  Tez.  682;  WUSmm  r.  BaU,  33  Id.  212;  BagjUmd  v.  Boffm,  U 
Id.  617.  In  sevensl  of  theee  statea  this  is  so  by  Tirtae  of  express  provisioni 
in  the  statutes. 

The  doctrine  <tf  the  principal  case,  and  of  the  other  Taxaa  easeeaboTo  cited 
apon  this  pqtnt»  has  been  modified  somewhat  by  later  adjndioatifflns.  In/lmiy. 
OUmd^  42  Tez.  195b  it  was  held  thataatore  onaaepanitelot  serccal  hundred 
yards  away  from  the  residence  lot»  though  contribntiQg  by  ite  income  to  the 
support  of  the  funily»  was  not  part  <tf  the  homestead;  and  that  thou^  the 
homestsad  mj^^  cooaist  of  one  or  more  lots^  they  must  in  faet  form  part  and 
parcel  of  the  homestead  bybeingconneeted  with  or  oontribating  to  the  comfort 
of  the  mansion-house  as  a  honie  by  particular  nae  or  appropriation.  Bespeot- 
ing  the  principal  case,  the  court  said:  "Wehavebeenledtodisoomtheqnee- 
tion  preeented  in  this  case  Uins  elaborately,  not  by  reason  of  ite  intrinaie 
difficult,  or  any  doubt  on  our  part  ae  to  ita  proper  determinttion,  but  out  of 
our  great  rmpeot  for  the  seemingly  contracy  opinkm  of  the  leaned  and  dis- 
tinguished Juristi  who  was  the  fiist  chief  justioe  of  thie  court,  as  may  be  in- 
ferred from  eipressions  used  by  him  in  the  caee  of  iStoae  t.  iVyor,  19  Tez. 
372,  and  also  from  the  fact  that  it  appears  from  references  to  this  esse,  in 
subseqaent  opinions  of  other  members  of  this  courts  that  it  seems  to  haye  been 
supposed  that  the  homeetead  exemption  had  been  held  in  that  caee  to  haye 
a  broader  scope  than  we  think  can  be  giyen  it:  Moort  y.  WhUu^  90  Id.  440; 
WiUiauM  y.  HaU,  33  Id.  212;  Rogen  y.  Raglamd,  34  Id.  617;  Ckurh  y.  NtOtm, 
38  Id.  422.  An  examination  of  the  cese  of  Skmt  y.  Pryor  will  show,  bow- 
eyer,  that  the  lot  in  qaestion  in  that  case  was  applied,  to  eome  extent  at  leasts 
to  homestead  porpoees.  And  in  most,  if  not  all,  of  the  subeequeiit  caeee, 
though  apparently  approying  the  broad  rule  which  seems  to  be  sanctioned  by 
Judge  Hemphill,  that  the  lot,  if  it  is  neceesary  to  the  oonvenience  or  sQcoeee 
in  boriitess  of  the  hnsband,  though  entirely  disconnected  with  the  homestead, 
is  within  the  exemption,  the  facte  do  not  call  direotiy  for  the  deciBion  of  the 
qaestion.  It  may  also  be  obsenred  that  the  caaee  of  ffaneoek  y.  Morgaan^  17 
Id.  582,  and  Methery  y.  Walker,  Id.  593,  which  are  the  only  anthoritiee  cited 
in  8Ume  v,  Pryor^  do  not  support  this  proposition.  In  the  last  of  theee  caeee 
the  lot  in  queation  was  held  not  to  be  a  part  of  the  homeetead,  and  tb^  first 
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■wra^  d«eidM  thai  the  «reotioii  of  »  naiw  home  vpoii »  part  «C  tha  lol|  and  a 
iBinponry  leMuig  of  the  old  hoon,  after  the  funflj  had  mored  from  it  into 
the  aew  one,  did  not  exclude  that  part  of  the  lot  npon  whioh  the  old  hooaa 
was  ntoated  from  the  proteotion  of  the  homeatead  exemption,  and  aabjeot  it 
to  the  demands  of  creditora."  Speaking  npon  thia  aobjeot,  "hb,  Thoupaon 
yery  tersely  remarka  that  '*  the  dootrine  of  the  early  Tezaa  eases,  that  a  man 
can  have  a  liomestead  seattersd  all  over  a  town,  r^gardleas  of  intsTrenlng 
streets,  alleys,  lots,  or  blocks,  haa  been  exploded  in  that  state,  denied  in 
Kansas,  and  cannot  be  regarded  aa  aoond  law  anywhere:*'  Thompson  <m 
Homeateads,  sec.  117.  The  present  Tezaa  eonstitntion  proTides  that  an 
nrban  homestead  may  embrace  not  only  the  lot  on  which  the  owner's  resi- 
dence is,  but  that  also  upon  which  he  **  exercisss  his  calling  or  bnsiness,"  he 
being  the  head  of  a  family;  and  it  ia  held  that  the  lota  nsed  not  be  adjacent: 
If Ofer  T. iffliie, 56  Tex.  (»9;  ifeAmaU  T.  CkM^iMI, 67  Id.  413.  Bntimdsr 
thia  doctrine,  where  a  druggist  lives  on  cue  lot,  has  a  drag  atore  on  another, 
and  a  warehouse  on  a  third,  incidentally  nsefol  to  the  dmg  store  for  the  stor- 
age  of  drags,  it  is  held  that  the  latter  lot  ia  not  exempt  aa  being  nsed  to  ex- 
ercise the  calling  or  bnsiDeai:  McDonald  t.  Campb^,  svpro. 

Ubbah  Aaj>  Bubal  HoMSBTiAoe  cannot  be  blended  ordinarily,  nnder  the 
Tezaa  atatnte,  and  where  one  owna  land  in  a  town  and  also  ontaide  land,  if 
he  resides  within  the  town,  he  cannot  daim  the  ontaide  lands  aa  part  of  his 
homeatead,  and  sice  eersa;  Ihen  ▼.  Oleniek,  42  Tez.  195;  Boffen  t.  Bagla^ 
42  Id.  422;  Evatu  v.  Wamaek,  48  Id.  290;  KeUh  v.  Hindman,  57  Id.  42ft. 
The  burden  of  proof  in  snch  a  case  is  npon  the  homesteader  to  establiah  any 
exception  in  his  favor:  Keiih  v.  Hindman,  svpro.  A  aomewhat  similar  doc- 
trine is  held  in  other  states:  0/tver  y.  Swowdaa,  18  Fla.  823;  S.  C,  43  Am. 
Rep.  338;  SaraJuu  v.  Fetdont  5  Kan.  592.  That  the  character  of  a  rorsl 
homestead  is  not  changed  by  extending  the  limits  of  a  town  over  it  without 
some  act  on  the  part  of  the  corporation,  see  Taylor  y.  BauhMn^  67  Am.  Dec. 
642,  and  note;  FMty  v.  Dietrkk,  12  Iowa,  516;  MeDaniA  y.  Maet^  47  LL 
500.  But  where  a  rnral  homestead  does  become  urban  by  being  divided  into 
lots,  lots  retained  for  purpoees  of  sale  and  speculation  form  no  part  of  the 
homestead:  Clark  y.  NoUm,  38  Tez.  416. 

The  distinction  between  these  two  olssses  of  homsatsada  ia  ia^wrtant  only 
wfaera  thers  is  a  difflsrence  in  the  statntoty  yalnation,  or  in  the  nods  «C  eatl- 
Btttiag  the  esla&t  or  yahia. 


ESxiUB  V.  Mathewb. 

[19  Tbias»  800.] 

WxaKVHi  ov  Mnn>  mm  vor  IvoiAPAoraAXB  Pabsht  ibooi  Omrnaov* 
*  mo,  if  he  be  not  wm  compm  mairtr,  but  it  may  be  a  material  dronm^ 
stsaoe  in  establishing  an  inf erenoe  of  nn&ir  praotaoe  or  imposition. 
Dbd  ov  Out  Bziootid  bt  Aoed  Wokait  ov  Wsak  ob  iMwon.!  Uhdbb* 
nairsiHO,  conveying  her  whols  property  to  csie  of  her  ehildron,  most  ba 
set  arfda  if  thars  ia  evidenoe  that  any  uiarspieasiitatioB  or  impoaitloo 
was  piaotioad  vpoB  her. 

Mr  BsnuHuneanov  id  Aqbd  abb  TuBBCifiiB  Wokav  Rjlbuutuwi 
Dbbd  of  gift  of  her  whole  pivparty  to  a  daaghtv»  made  aA  the  tioM  by 
te  danghtsrli  husband  in  her  prssioa,  that  the  pmpsi^  woold  aol 
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be  takieii  oat  of  th«  mother's  poMenaion  daring  her  lif e»  Is  a  nuhterial  dr- 
oamstanoe  in  determining  whether  the  deed  vna  prooared  by  imad  or 
impoaition,  where  the  daoghter  and  her  hosband  rae  to  reooyer  the  prop- 
erty ivom  the  mother;  and  it  is  error  to  ezdade  consideration  of  it  from 
the  Jnry. 
IiarBVOTioN  WiTHDaAwma  Qitbstion  ov  Fraud  or  PBoainmia  "Dan 
IBOM  Imbioilk  woman  from  the  jary,  and  leaving  them  to  detenniBe 
solely  the  qaestion  of  mental  eapaoity,  is  error  if  there  is  any  eridenos 
of  frand  or  imposition,  even  thoagh  it  appears  from  other  parts  of  the 
ohaige  that  the  coart  did  not  intend  to  take  the  entire  eonnderstion  ef 
the  qaestion  of  tend  from  the  jary,  anlesi  the  error  is  dearly  and 
.  pletely  oorreoted  by  the  ohaige  as  a  whole. 


AvraUi  from  a  judgment  for  the  plaintiffii  in  an  action  to 
lecoTer  certain  slaveB.  The  action  was  brought  by  Mathews 
and  wife  against  Mrs.  Ellis  and  her  son,  on  whose  farm  she 
liyed.  The  slaTcs  were  claimed  under  a  deed  of  gift  of  them 
executed  to  Mrs.  Mathews  by  Mrs.  Ellis,  her  mother.  The  de- 
fense was  that  the  deed  was  procured  by  fraudulently  taking 
advantage  of  the  grantor's  age  and  mental  and  bodily  infirmi- 
ties. It  appeared  that  at  the  time  of  the  execution  of  the  deed 
Mrs.  Ellis  was  sereniy-fiye  or  eighty  years  of  age,  and  in  feeble 
healthy  and  that  the  deed  embraced  her  whole  property.  The 
eyidence  for  the  defendants  tended  to  show,  also,  that  she  was  at 
the  time  imbecile  to  such  a  degree  as  to  be  incapable  of  trans- 
acting business,  though  this  was  contradicted  by  the  plaintiffiB* 
witnesses.  One  of  the  defendants'  witnesses,  a  subscribing 
witness  to  the  deed,  testified  that  both  the  plaintiffs  were  pres- 
ent at  the  execution  of  the  deed;  that  when  the  deed  was 
explained  by  the  witness  to  Mrs.  EUis  to  haye  the  efEact  to  take 
the  slayes  from  her  control  immediately,  she  declared  she  would 
not  sign  any  instrument  which  would  depriye  her  of  the  con- 
trol of  the  properly  during  her  life,  and  that  the  plaintiff 
Mathews,  in  his  wife's  presence,  said  to  Mrs.  Ellis  that  they  did 
not  intend  to  take  the  property  from  her  control  and  possession 
during  her  life,  and  she  then  consented  to  sign  the  deed.  There 
was  eyidence  as  to  Mrs.  Ellis's  mental  and  physical  condition 
for  seyeral  years  after  the  deed  was  executed,  and  also  as  to 
other  matters  which  it  is  unnecessary  to  state.  The  charge  of 
the  court,  after  stating  the  efiect  of  the  deed  if  yalid,  and  that 
it  was  contested  by  the  defendants  as  haying  been  obtained  by 
fraud  and  imposition,  when  the  grantor's  mind  was  so  impaired 
by  age,  disease,  and  infirmities  Uiat  she  was  incapable  of  con- 
tracting, continued  as  follows:  ''  Some  of  the  witnesses  haye 
spoken  of  conyersation  between  the  parties  to  the  deed  of  gift. 
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lending  to  show  that  Vis.  EUie  made  a  Terbal  reeervation  of  a 
life  estate  to  herself  in  the  negroes;  this  joa  wiU  wholly 
exclude  from  your  consideration,  as  no  such  claim  is  set  up  by 
Mrs.  Ellis  in  her  answer.  And  the  only  question  for  your  con<* 
■ideration  is  this:  Was  Mrs.  Ellis,  at  the  time  of  the  making 
of  this  deed  of  gift,  of  sound  mind,  and  capable  of  making  a 
binding  contract?  and  if  not,  did  she,  by  her  sabseqnent  acts 
and  conduct,  ratify  and  confirm  this  deed  of  gift  to  her 
daughter?  If  you  conclude  that  the  execution  of  this  deed  of 
gift  was  her  free  and  Toluntary  act,  that  she  was  of  sound  mind 
when  she  executed  it,  capable  of  making  a  contract,  and  unin- 
fluenced by  any  fraud  or  deceit  by  the  plaintijOTs,  then  you  should 
find  for  the  plaintiflh.  Or  if  you  beUere  Mrs.  Ellis  was  labor- 
ing under  such  mental  imbedliiy  at  the  time  of  the  execution 
of  the  deed  of  gift  as  to  render  her  incapable  of  making  a  Talid 
oontract,  or  if  at  the  time  of  its  execution  she  was  OTcrreached 
by  the  deceit  or  fraud  of  the  plaintiffs,  and  that  subsequently^ 
when  she  was  of  sound  mind,  and  when  she  was  not  acting 
under  the  influence  of  fraud  or  deceit,  she  freely  and  fully  bj 
her  acts  recognised  the  right  of  the  plaintiffs  under  that  deed, 
then  you  should  find  for  the  plaintiffs."  After  referring  to  the 
evidence  of  an  alleged  subsequent  ratification,  the  charge  con- 
tinued: "But  if  you  believe  that  her  mind  was  so  infirm  and 
unsound  at  the  time  of  the  execution  of  the  deed  of  gift  as  to 
disqualify  her  from  understanding  what  she  was  doing,  or  tbat 
the  plaintiffs  overreached  her  by  fraud  and  deceit,  and  that  aha 
did  not  afterwards,  by  her  acts  or  otherwise,  ratify  the  deed  of 
gift,  then  you  should  find  for  the  defendants."  The  defendanta 
excepted,  and  after  verdict  and  judgment  against  them,  appealed. 

Yoakum  and  Taylor,  for  the  appellants. 
B.  A.  Beeves,  for  the  appellees. 

By  Court,  Wheeleb,  J.  If  the  plaintifb  induced  old  Mrs. 
Ellis  to  sign  the  deed  of  gift  by  declaring  that  they  did  not  in- 
tend to  take  the  slaves  out  of  her  possession  during  her  life, 
thus  causing  her  to  believe  that  she  was  not  to  be  deprived  of 
their  service,  and  they  intended  the  contrary,  can  it  be  doubted 
that  it  was  a  deceit?  If  it  was  upon  the  faith  of  this  represen- 
tation that  she  executed  the  deed,  and  but  for  this  she  would 
not  have  signed  it,  must  it  not  bean  act  of  bad  faith  afterwards 
to  violate  the  promise  or  falsify  the  representation  by  dispos* 
sessing  her?  It  cannot  be  said  that  she  ought  not  to  have 
trusted  to  the  representation.     She  had  la  right  to  repose  unre- 
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ienred  confidence  in  those  standing  in  so  near  a  relation. 
Besides,  she  was  old  and  infirm,  and  feeble  in  body  and  mind. 
And  although  the  law  does  not  undertake  to  determine  the 
Taliditj  of  the  acts  and  contracts  of  men  by  the  greater  or  less 
strength  of  their  understanding,  and  mere  weakness  of  mind 
deep  not  incapacitate  a  party  if  he  be  not  turn  compos  meiUu^ 
jet  weakness  of  understanding  may  be  a  material  circumstance 
in  establishing  an  inference  of  unfair  practice  or  imposition.  It 
gives  additional  force  to  circumstances  leading  to  the  inference 
tuat  a  deed  has  been  obtained  by  fraud  or  imposition,  or  undue 
inliuence;  for,  says  Judge  Story,  **  although  a  contract  made  by 
a  man  of  sound  mind  and  fair  understanding  may  not  be  set 
aside  merely  from  its  being  a  rash,  improyident,  or  hard  bar* 
gain,  yet  if  the  same  contract  be  made  with  a  person  of  weak 
understanding,  there  does  arise  a  .uitnral  inference  that  it  was 
obtained  by  fraud,  or  circumyention,  or  undue  influence:" 
Story's  Eq.  Jur. ,  sec.  239.  And  it  is  immaterial  from  what  cause 
such  weakness  arises,  whether  it  be  from  temporaiy  illness,  con- 
stitutional despondency,  general  mental  imbecility,  or  the  nat- 
ural incapacity  of  early  infancy,  or  the  infirmity  of  extreme  old 
age:  Id.  234,  286;  2  Kent's  Com.  451. 

When  a  person,  circumstanced  as  the  donor  in  this  case  was, 
makes  a  deed  or  does  an  act  by  which  she  deprives  herself  of  all 
her  property,  and  even  of  a  servant  to  wait  upon  her,  and  renders 
herself  wholly  dependent  on  others  for  support  and  every  com- 
fort, it  can  but  be  regarded  as  improvident;  and  when  to  that 
is  added  mental  weakness  and  imbecility,  it  naturally  awakens 
attention  and  scrutiny  into  the  means  which  have  caused  the  act, 
and  gives  force  to  every  unfavorable  appearance  in  the  case;  and 
if  there  is  evidence  that  any  misrepresentation  or  imposition  has 
been  practiced  upon  a  mind  so  enfeebled,  it  would  certainly 
warrant  the  setting  aside  the  deed  on  the  ground  of  fraud,  aris- 
ing from  imposition  and  undue  confidence  or  influence.  The 
evidence  upon  this  point  was  certainly  entitled  to  its  weight 
with  the  jury  in  deciding  upon  the  issue  of  fraud.  But  they 
were  instructed  by  the  court  wholly  to  disregard  what  the  wit- 
ness had  said  of  ''a  conversation  between  the  parties  to  the  deed 
of  gift,  tending  to  show  that  Mrs.  Ellis  made  a  verbal  reservation 
of  a  life  estate  to  herself  in  the  negroes,"  as  no  such  claim  was 
set  up  by  Mrs.  Ellis  in  her  answer.  The  evidence  was  not  in- 
tended to  establish  the  creation  of  a  life  estate  by  parol,  but  to 
show  that  Mrs.  Ellis  had  made  the  deed  under  the  belief  and 
expectation  that  she  would  not  be  deprived  of  tbi  use  of  the 
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properly  duxing  her  life,  indnoed  hj  the  deolazatioiiB  and  prom- 
ise of  tiie  doneefly  and  thus  to  sustain  the  defense  that  it  was 
obtained  by  deceit  and  imposition;  and  in  this  Tiew,  the  eridenoe 
^as  proper  to  be  taken  into  consideration  hy  the  jniy  and  gi^en 
the  full  weight  to  which,  in  their  opinion,  it  was  entitled;  and  it 
was  error  to  ezdnde  it. 

Again:  the  conrt  instmoted  the  jniy  that  the  only  question 
for  their  consideration  was  this:  ''  Was  Mrs.  Ellis,  at  the  time 
of  maldng  this  deed  of  gift,  of  sound  mind,  and  capable  of 
making  a  binding  contract?  and  if  not,  did  she,  by  her  subse- 
quent acts  and  conduct,  ratify  and  confirm  this  deed  of  gift  to 
her  daughter  ?  *'  This  was  Tirtnally  withdrawing  from  the  juiy 
the  consideration  of  the  question  of  imposition  or  fraud,  and 
confining  them  to  the  single  question  of  her  capacity  to  contract, 
or  her  ratification  subsequently  of  her  act.  This  certainly  was 
error.  It  is  evident,  from  other  portions  of  the  charge,  that  the 
court  did  not  intend  wholly  to  exclude  from  the  consideration 
of  the  jury  the  question  of  fraud.  But  such  was  the  manifest 
effBot  of  this  portion  of  the  charge;  and  its  tendency  as  a  whole 
was  to  diirert  their  minds  from  that  inquiry,  and  make  the  case 
turn  mainly  on  the  question  of  mental  incapacity,  or  the  subae« 
quent  conduct  of  the  donor,  supposed  to  amount  to  a  ratification 
of  the  deed.  These  were  legitimate  subjects  of  inquiry;  but 
they  were  not  the  sole  or  the  principal  questions  for  the  consid- 
eration of  the  jury.  If  the  effect  of  this  part  of  the  charge  had 
been  completely  corrected  by  other  instructions,  clearly  and 
distinctly  submitting  to  the  jury  the  question  of  imposition  and 
fraud,  this  error  might  haye  been  obriated.  But  this  was  not 
the  case.  Nor  was  tiiere  anything  in  the  charge  which  was  cal- 
culated to  have  the  effect  of  correcting  the  error  of  baring  with- 
drawn from  the  consideration  of  the  jury  the  representations 
made  to  Mrs.  Ellis,  at  the  time  of  executing  the  deed,  to  the 
effect  that  she  should  have  the  use  of  the  property  during  her 
life.  For  these  reasons,  we  are  of  opinion  that  the  charge  of  the 
court  was  erroneous,  and  calculated  to  mislead.  The  judgment 
is  therefore  reyersed  and  the  cause  remanded. 

Beyersed  and  remanded.     

IMBSQILIT7  AS  OBOtTHp  OF  Bsuxf  AOAnrsT  Dbsd  OB  OiHSE  OosnuoTt  Set 
Hm  T.  NtM,  66  Am.  Dso.  266,  and  osms  and  notos  la  tfab  wriM  lefefnd  to 
la  the  DOta  thflti0fe(k 
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Alexandeb  v.  ELennedt. 

(19  TSZAI,  488.] 
POWESUOK    OV  0ns  Co-HSIB    OB  Co-TBKAVT    IS    POSSSS8IOV    OF  All*  ttS  • 

general  mle. 
Oo*HBiB*8  PoflSEssioif  Bboomes  Advbbsb  TO  Othbb  Go-HflBS  by  acts  or 
deolarations  repelling  the  presampUon  that  the  posaeation  11  in  hit  chas^ 
acter  as  co-heir,  and  clearly  showing  a  daim  of  ezdnsive  rigfa^  ho^  tha 
hostile  intent  of  the  poesession  moat  be  manifeated  by  uioce  nneqiiivoocS 
acta  than  are  neoeeaary  where  there  is  no  priyity  belwebn  lae  partiea. 

OUSTEB  OF  Co-TBNAHTS  MAT  BB  IbVBBBBD  FBOM  UK«>IS^UIi8FI>  PoSBBSIOr 

OF  Anotheb  Go-tenabt  for  a  great  length  id  'ak^  ac<*ompamed  by  no* 
torious  acts  of  exdnsive  ownership. 

Patmbnt  6f  Tabu  bt  Co-hbib  zb  Powwr^ir  pobs  not  Estabubb  Ad- 
vbbsb Chabaotbb  of  the  poaseaston  v:  a^jauut  his  oo-heirs,  when  stand- 
ing alone,  but  is  a  cironmatanoe  vhLfh  with  others  will  show  that  faet. 

Qbb  Go-hbzb  Lbayiko  Common  FzyiKBon  with  Othbb  Co-HsiBa  for  mon 
than  statutory  period,  under  circumstances  excluding  the  presumptiofc 
that  they  intended  to  daiv  adversely,  or,  at  least,  th&t  he  could  hava 
reasonably  supposed  they  bO  Uitended,  will  not  bar  his  right  undar  the 
statute  of  limitationc^  ^.ithough  they  haye  paid  the  taxes  for  tha  whc2e 
period. 

Ebbob  to  revenc  r  judgment  for  the  defendants  in  a  suit  for 
the  partition  oV  certain  slaveB.  The  opinion  sufficiently  states 
the  case. 

MUsr  for  tlce  appellant. 

J.  A  T»  Murray,  for  the  appellees. 

£/  Court,  HEMPHiLLy  0.  J.  This  suit  was  brought  March  14t^ 
l<5l>5,  lor  the  partition  of  certain  slaves  who  had  been  delivered 
by  the  defendants,  Kennedy  and  vnfe,  to  their  daughter,  after 
her  intermarriage  with  Alexander,  the  plaintiff.  The  statement 
of  facts,  after  reciting  the  delivery  of  the  slaves  as  above,  and 
t^eir  value,  continues  to  the  effect  that  the  negroes  were  taken 
by  Mrs.  Alexander  to  her  home,  and  after  remaining  there  vrith 
her  and  her  husband  about  two  years,  owing  to  Mrs.  Alexander's 
liealth,  she  and  her  husband  returned  vnth  the  negroes  to  de- 
fendants, where  Mrs.  Alexander  died  in  June,  1851,  vnthout 
children.  Mr.  Alexander  left  the  property  in  possession  of  de- 
fendants, and  they  have  paid  taxes  on  them  ever  since,  claiming 
them  as  their  own.  The  defendants  pleaded  the  statute  of  limi« 
tations. 

The  court  charged,  in  effect,  that  if  the  slaves  remained  in 
possession  of  defendants  after  the  death  of  their  daughter,  with 
the  admission  on  their  part  of  the  interest  of  the  plaintiff,  the 
statute  of  limitations  would  not  begin  to  run  until  after  a  de- 
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manr!  and  refasal  to  deliver;  but  if  the  jury  beliered  that  thej 
had  posseBsion  for  more  than  two  years  preyious  to  the  institution 
of  this  suit,  claiming  the  title  and  exercising  public  and  notori- 
ous acts  of  ownership  oyer  them,  their  title  is  complete,  and  the 
|ni7  must  £nd  for  defendants.  The  jury  found  for  defendants, 
and  the  plaintiff  has  brought  up  the  cause  by  writ  of  error. 

Mrs.  Alexander  having  died  without  children,  her  husband 
was  entitled  to  one  half  of  the  slaves,  and  the  defendants,  as 
father  and  mother,  to  the  other  half,  in  equal  portions.  By  the 
statute  of  distribution,  the  plaintiff  and  the  defendants  weie  co- 
|iarceners;  and  the  question  is,  whether  the  possession  of  defend- 
ants  was  so  adverse  to  the  plaintiff,  he  being  a  co-heir,  as  to 
support  the  plea  of  limitation.  No  question  has  been  raised  as 
to  whether  there  should  not  have  been  administration  on  this 
estate,  and  whether  co-distributees  could  hold  adversely  to  each 
other  until  after  the  close  of  administration.  Admitting  that 
there  was  no  necessity  to  administer  (there  being  perhaps  no 
debts,  or  the  debts  being  paid),  and  that  the  rights  of  the  parties, 
as  heirs,  could  not  be  disturbed  or  superseded  by  a  paramount 
claim  under  administration,  it  would  seem  that  the  proof  in  this 
case  was  not  sufficient  to  authorize  a  verdict  for  defendants. 

That  the  possession  of  one  co-heir  or  co-tenant  is  the  posses- 
cdon  of  the  other  co-heirs,  and  is  taken  in  trust  for  their  benefit, 
is  an  elementary  and  indisputable  principle  of  law.  But  this 
possession  may  become  adverse  to  the  other  heirs  by  acts  or 
declarations  repelling  the  presumption  that  the  possession  is  in 
the  character  of  a  co-heir,  and  which  show  clearly  a  claim  of 
exclusive  right.  One  tenant  in  common  may  disseise,  or  hold 
adversely  to  another  tenant  in  common;  but  the  hostile  intent 
of  the  possession  should  be  manifested  by  acts  of  a  more  un- 
equivocal character  than  would  be  necessary  in  ordinary  cases, 
where  there  is  no  privity  of  estate  between  the  claimants  to  the 
property. 

The  difference,  says  Judge  Story,  between  the  two  cases  is, 
ihat  acts  which,  if  done  by  a  stranger,  would  per  ae  he  a  dis- 
seisin, are,  in  the  case  of  tenancies  in  common,  susceptible  of 
explanation  consistently  with  the  real  title.  Acts  of  ownership 
in  tenancies  in  common  are  not  necessarily  acts  of  disseisin.  It 
depends  on  the  intent  with  which  they  are  done,  and  their  noto- 
riety. The  law  does  not  presume  that  one  tenant  in  common 
intends  to  oust  another.  The  fact  must  be  notorious,  and  the 
intent  must  be  established  by  proof:  PrescoU  v.  Nevera,  4 
Uason,  826-331;  see  Corwin  v.  Davidson,  9  Cow.  24. 
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In  PennsylTania  it  has  been  held  that«  to  proye  a  tenant  in 
common  has  claimed  the  whole  excIoaiTel  j,  it  is  not  neoeesaiy  to 
show  that  he  has  made  an  ezpiess  declaration  to  that  effect. 
This  was  stated  in  Lodge  y.  PaUerson,  8  Watts,  74  [27  Am.  Dec. 
835].  It  was  said  that  the  hostile  intent  mnst  be  manifested  bj 
ontward  acts  of  an  unequiyocal  kind;  that  to  constitate  a  dis- 
seisin, it  neyer  was  held  that  notice  should  be  sent  to  the  dis- 
seisee, or  that  it  mnst  be  proyed  that  he  had  knowledge  of  the 
entry  and  ouster  committed  on  his  land. 

In  the  subsequent  case  of  Hart  t.  Oregg,  10  Watts,  185,  it 
was  ruled,  in  effect,  that  the  mere  entiy  of  a  co-heir  into  land  of 
the  ancestor  claiming  it  all,  and  taking  the  rents  and  profits  for 
twenfy-one  years  (the  term  of  limitation  in  Pennsylyania),  is  no 
disseisin  of  the  other  heirs;  there  must  be  some  plain,  decisiye, 
unequiyocal  act  on  the  part  of  the  heir  so  entering,  amounting 
to  an  adyerse  and  wrongful  possession  in  himself,  and  a  dis- 
seisin of  the  others.  In  this  case,  there  was  eyidence  of  facts 
within  the  twenfy-one  years  which  amounted  to  a  recognition 
of  the  rights  of  the  other  co-heirs. 

In  a  succeeding  case,  Law  y.  PaUerwn,^  1  Watts  &  S.  184,  the 
effect  of  taking  possession  by  one  of  the  co-heirs,  and  reoeiying 
the  profits  for  his  own  benefit  during  twenty-one  years,  the  term 
of  limitation,  is  learnedly  discussed.  It  is  said  that  to  proye  a 
tenant  in  common  has  claimed  the  whole  exclusiyely  needs  not 
his  express  declaration  to  that  effect;  for  it  may  be  shown  as 
clearly  from  his  acts  as  from  his  words.  For  this  purpose,  it 
will  be  sufficient  to  show  that  he  took  possession  of  iiie  whole 
of  the  land,  as  if  it  had  been  his  own  exdusiyely;  that  he  was 
in  the  sole  and  uninterrupted  possession  for  more  than  the  time 
of  limitation;  that  he  receiyed  the  rents  and  profits  without  ao* 
counting  to  his  co-heirs  for  any  part  thereof,  and  without  any 
demand  haying  been  made  by  them  for  such  accounting,  or  eyi- 
dence of  his  haying  acknowledged  the  claims  of  his  co-tenants. 

It  seems  that  the  notion  once  entertained  in  regard  to  what 
was  necessary  to  constitute  an  actual  ouster  by  a  tenant  in  com- 
mon has  giyen  way,  and  that  an  undisturbed  and  quiet  posses- 
sion for  a  certain  length  of  time  is  sufficient  ground  for  the  jury 
to  proye  an  actual  ouster:  MUUken  y.  Brovm^  10  Serg.  &  B. 
188.  In  Pennsylyania  such  quiet  possession  and  exdusiye  claim 
of  the  whole  for  the  period  of  limitation  is  eyidence  from  which 
the  jury  may  presume  an  actual  ouster:  See  la^t  cases  cited. 

In  Doe  y.  Prosser^  Cowp.  217,  it  was  said  that  the  possession 
of  one  tenant  in  common,  eo  nomine  as  tenant  in  common,  can- 
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not  bar  his  oompanion,  because  such  possession  is  not  adTerse 
to  liis  right,  bat  in  support  of  the  common  title,  and  by  paying 
him  his  share,  he  acknowledges  him  to  be  his  co-tenant.  Nor, 
indeed,  is  a  refusal  to  pay  of  itself  sufficient  irithout  denying 
his  title.  But  if  upon  demand  of  his  co-tenant  of  his  moiety 
the  other  denies  to  pay,  and  denies  his  title,  and  continues  in 
possession,  such  possession  is  adverse.  But  in  the  report  of 
this  case  by  Lord  Mansfield,  on  the  rule  to  show  cause  why  a 
new  trial  diould  not  be  granted,  it  is  shown  that  there  was  no 
express  denial  of  plaintiff's  title  by  defendant,  or  refusal  to  pay 
him  a  ahare  of  the  rents  and  profits.  Nothing  appeared  except 
that  one  tenant  in  common  had  been  in  possession  for  thirfy- 
six  years,  without  claim  or  demand  under  the  other  tenant  in 
common;  that  no  actual  ouster  was  proved.  The  court  in« 
strucied  the  jury  that  they  were  warnuited,  from  the  mere  length 
of  time,  to  presume  that  the  i>osse8sion  was  adTerae.  His  lord- 
ship continued  to  be  of  the  same  opinion,  that  some  ambignily 
had  arisen  from  the  tenn  '*  actual  ouster,"  as  if  it  meant  some 
act  accompanied  with  real  force,  and  as  if  turning  out  bj  the 
shoulders  were  neoessaiy.  But  that  was  not  so.  A  man  may 
come  in  bj  rightful  possession^  and  yet  hold  oyer  adyersely  with- 
out title.  If  he  does,  such  holding  oyer,  under  dronmstances, 
would  be  equiyalent  to  an  actual  ouster:  Angell  on  Limitations, 
460. 

In  the  aboye  case,  the  co-tenant  had  held  for  sixteen  years 
longer  than  the  term  of  limitation  under  the  statute  of  21 
James  I.  The  current  of  authorities  is  in  support  of  the  doc- 
trine as  laid  down  in  the  above  case  of  Doe  y.  Proner,  Oowp. 
217;  yis.,  that  mere  possession  of  a  tenant  inconmion  for  a 
great  length  of  time  would  be  evidence  on  which  a  jury  may 
presume  an  actual  ouster:  Parker  y.  Proprietors  etc,^  8  Met.  100 
[87  Am.  Dec.  121];  Jack»m  v.  WhUbeck,  6  Oow.  682;  Ohamhen 
V.  Pleak,  6  Dana,  482  [82  Am.  Dec.  78].  In  Pennsylvania  it 
seems  well  established  from  the  cases  cited  that  the  sole,  undis- 
turbed possession  of  one  tenant  in  common,  receiving  the  rents 
and  profits  for  himself,  vnthout  recognition  of  the  claim  of  his 
co-tenants,  will  be  evidence  from  which  an  ouster  may  be  pre- 
sumed. In  the  case  of  Law  v.  PaUersoriy  1  Watts  k  8.  184, 
in  which  this  rule  was  distinctly  affirmed,  the  acts  of  owners) up 
by  the  tenant  in  common  in  possession  were  very  unequivocal; 
such  as,  for  instance,  leasing  the  land  in  his  own  name  and  re- 
ceiving the  rents  for  twenty-three  years,  without  any  claim  by 
the  other  tenant  in  common,  erecting  a  dwelling-house  and 
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other  improTementSy  paying  the  tazesy  and  even  paying  the  pur- 
chase money  for  the  land. 

If  the  mere  poBsession  by  a  co-heir  or  co-tenant,  with  the  ex- 
ercise of  notorious  acts  of  exclnsive  ownership  for  the  period  of 
limitation,  be  a  circumstance  from  which  ouster  may  be  pre- 
sumed, the  inference  of  adverse  possession  and  ouster  is  very 
strong  against  the  plaintiff  in  this  case  from  the  fact  that  nearly 
twice  the  statutory  term  of  limitation  had  intervened  prior  to 
the  bringing  of  suit.  But  in  this  case,  the  evidence  of  exclusive 
claim  is  not  satisfactory.  The  suit  proceeds  on  the  supposition 
that  the  slaves  had  been  the  property  of  the  vrafe.  In  conse- 
quence of  her  ill  health,  she  and  husband  returned  with  the  ne- 
groes to  her  father's  house,  where  she  died.  The  negroes  were  in 
the  possession  and  under  the  control  of  the  husband  during  the 
life  of  the  vrife,  and  at  her  death,  he  being  already  in  posses- 
sion, being  also  a  co-heir  vrith  defendants  and  entitled  to  ad- 
ministration, was  the  better  entitled  to  remain  in  possession. 
But  it  is  said  he  left  them  in  possession  of  defendants.  If  this 
means  that  he  abandoned  the  possession,  he  was,  of  course,  pre- 
cluded at  the  end  of  the  two  years.  But  if  it  mean  that  he, 
having  the  best  right,  or  even  an  equal  right,  left  them  with  his 
co-heirs — and  this  is  the  more  rational  interpretation  of  the  lan- 
guage— ^it  seems  that  there  was  a  superadded  confidence  and  trust 
reposed,  in  addition  to  that  arising  by  operation  of  law  from  the 
capacity  of  defendants  as  co-heirs. 

Again:  the  acts  of  ownership  of  the  co-heir,  viz.,  those 
which  show  the  possession  to  be  in  an  exclusive  right,  must  be 
very  unequivocal.  Here  there  is  positively  evidence  of  no  act 
except  the  payment  of  taxes  upon  the  slaves,  claiming  them  as 
their  own.  This  is  not  sufficient.  It  is  a  circumstance  which, 
vdth  others,  will  show  the  possession  adverse.  But  the  mere 
fact  that  one  co-heir  pays  the  taxes  will  not  ripen  by  length 
of  time  into  title  to  the  property.  If  there  had  been  evidence 
to  authorize  the  charge  of  the  court,  which  was  upon  the  pre- 
sumption that  there  had  been  public  and  notorious  acts  of  own- 
ership on  the  part  of  the  defendants,  the  judgment  must  have 
been  sustained.  But  there  seems  to  have  been  no  other  act  ex- 
cept the  payment  of  taxes;  and  if  the  property  was  left  by 
plaintiff  wiUi  defendants,  under  circumstances  (as  seems  prob- 
able from  the  language  of  the  statement  of  facts)  which  would 
exclude  the  presumption  that  the  defendants  intended  to  claim 
exclusively,  or  at  least,  that  the  plaintiff  could  have  reasonably 
imagined  that  they  wouTd  set  up  such  pretension,  then  certainly 


1857.]  Wheeleb  v.  HoLua  86S 

the  eridenoe  iras  not  rafficient  to  wanaat  the  farj  in  finding 
their  yerdiot. 

To  prevent  misappirehenaion,  it  may  be  obeerred  thai  there  are 
many  acta  hj  a  tenant  in  oommon  which  will  immediately  give 
etaaaenej  to  the  statnte  of  limiti^tiona;  a8»  for  instance,  a  par- 
ehaaer  from  a  tenant  in  oommon  entering  under  a  recorded  deed, 
or  notorionaly  claiming  the  whole  of  the  property,  and  other 
acts  so  hostile  and  repugnant  to  the  claim  of  other  co-heirs  as 
to  show  the  possession  to  be  not  as  co-herr,  bat  in  an  adverse 
right:  Cryer  t.  Andrews,  11  Tex.  170;  Portu  t.  EiU,  8  Id.  273. 

Upon  the  whole,  fhoogh  the  neglect  of  the  plaintiff  to  claim  an 
account  and  division  for  nearly  four  years  is  a  presumption  of 
abandonment  of  his  rights,  yet  as  the  property  was  left  by  him 
with  those  who  might  in  a  certain  sense  be  regarded  as  standing 
in  the  relation  of  parents,  and  there  being  no  evidence  of  any 
such  acts  of  ownership  as  would  by  reasonable  diligence  apprise 
him  of  there  being  an  adverse  claim,  and  as  the  defendants  did 
not  take  the  possession,  but  they  came  into  it  by  the  voluntary 
act  of  plaintiff,  reposing,  as  we  must  suppose,  a  high  degree  of 
trust  and  confidence  in  their  fidelity,  and  just  regard  to  his 
rights,  we  must  hold  the  verdict  unwananted  by  the  evidence; 
and  the  judgment  is  therefore  reversed  and  cause  remanded. 

Beversed  and  remanded. 


rosB—KMT  or  TivAHv  Of  Coioiov,  wBiv  Avfusi  «o  Oo-oirAais,  Avn 
Wmnr  vov:  See  PM^pt  v.  Cfngg^  86  Am.  Dm.  158;  HaH  v.  Gregg,  Id.  106} 
Wa$aon  v.  Gregg,  Id.  176;  Grqfm  ▼.  ToUmkam,  87  Id.  472;  Parker  y.  Ptp- 
frkiore.  Id.  121 ;  Boifos  v.  HamOUm,  Id.  600;  RAeha^ik  v.  JMertiom  88  Id 
148;  CWeni  V.  ifoion,  48  Id.  282;  MerMikY.  Andrt9.i6U.tMi  Bmmum 
r.Jamee,  Id.  286;  Jam*  Y.WeaOienlbee,  61  Id.  668;  Tkamfuon  v.  Mawh/kmeg, 
62  Id.  176;  Marcgr.  SUme,  64  Id.  786;  Timmg  v.  Adatne,  68  Id.  164;  Peek 
V.  ChrpmUer,  66  Id.  477;  Gceeom  v.  DamaldeM,  68  Id.  7^  and  noteik  To 
ttie  point  thfti  the  poMeMkm  of  one  oo-heir  innree  prima  /aek  to  the  benefit 
of  ell;  tbet  he  oennot  avail  himaelf  of  the  atatote  of  Umitetione  aa  egainat  hie 
eo-heixBy  nnlaaa  hie  poaaoaaton  ia  openly  advefae,  and  that  mareeeta  of  owner* 
ehiparenot  enffidenti  the  prindpal  oaae  ia  dted  in  Whcf  v.  iVrfw,  28  Tex. 
008. 
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Oioanov  nr  SzAniaiiT  or  Faoib  oh  Aftsal  or  iMrosxAar  Dooamn^ 
leaving  it  nnoeriain  what  the  evidenoe  waa  below,  wiU  not  prednde  a 
reviaion  of  the  judgment,  where  the  opinion  ol  the  appeUste  ooort  pio* 
oeeda  on  gronnda  which  render  the  miming  OTidenoe  ImmateriaL 

iooonnoN  to  PsBSONALrr  is  Govnunm  bt  Law  or  Bomanji  of  the 
owner  at  the  time  of  hia  death. 
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OviBDiAir  MAT  Changs  Waxd*h  Domicilx  bt  Absoohdiiio  to  Dbhufd 
GEBDXTOBly  leaving  hia  guarduuuhip  anaetUed,  he  being  the  atep-ftttfaer 
of  the  ward,  and  the  ward  being  a  member  of  hit  familyy  if  there  is  no 
fntnd  as  againrt  the  ward. 

Appeal  from  a  jadgment  for  the  plaintiff  in  an  action  to  re* 
eoTer  certain  slayes.  It  appeared  that  the  slaves  were  formerly 
the  property  of  one  Elizabeth  Hamilton,  who  died  intestate, 
under  age,  and  unmarriedy  in  Arkansas.  She  formerly  resided 
in  Mississippi,  with  her  mother  and  her  step-father,  one  Watson, 
who  was  her  guardian.  Watson  removed  with  his  family,  in- 
dading  his  ward,  from  Mississippi  to  Texas.  There  was  evi- 
dence tending  to  show  that  he  left  Mississippi  to  avoid  paying 
liis  debts.  It  seems,  also,  to  have  been  proved  that  he  left  his 
guardianship  accounts  unsettled.  A  record  of  the  probate  court 
of  the  proper  county,  being  his  inventoiy  as  guardian,  was  in- 
troduced in  evidence  below,  but  was  omitted  from  the  statement 
on  appeaL  A  few  years  after  settling  in  Texas,  Watson  removed 
to  Arkansas  to  escape  the  payment  of  his  debts.  His  ward 
died  there,  and  his  wife,  the  mother  of  his  ward,  died  a  few 
years  afterwards,  either  in  Texas  or  Arkansas.  Watson  retomed 
to  Texas,  and  sold  the  slaves  in  question  to  the  defendant 
The  plaintiff  claimed  them  as  guardian  of  the  half-brotber  and 
sisters  of  Elizabeth,  the  children  of  Watson.  The  question  was, 
whether  the  laws  of  Mississippi  or  those  of  ArkansaB  should 
govern  the  succession  of  the  property  in  question.  If  the 
former  governed,  the  plaintiff  must  recover;  if  the  latter,  the 
defendant  must  recover.  The  case  turned  upon  the  question 
whether  the  guardian  could  effect  a  change  of  domicile  of  the 
ward  by  leaving  Mississippi  as  he  did.  The  charge  of  the  court 
was  in  favor  of  the  plaintiff.  The  purport  of  it  is  sufGleiently 
stated  in  the  opinion.  The  plaintiff  having  recovered  judgment, 
the  defendant  appealed. 

O.  M.  BoberUf  for  the  appellant. 

Henderson  and  Jonea,  for  the  appellee. 

By  Court,  Wheelxb,  J.  It  is  objected,  on  behalf  of  the  ap- 
pellee, that  the  appellant  is  not  entitled  to  a  revision  of  the 
judgment  on  the  merits,  because  the  statement  of  facts  is  imper- 
fect. It  however  appears  by  the  statement  of  facts  what  the 
missing  document  was;  and  in  the  view  we  entertain  of  the 
main  question  in  the  case,  nothing  which  it  could  contain — ^being 
but  an  inventory  rendered  to  the  court  in  Mississippi  by  the 
defendant's  vendor  as  guardian— could  iK>S8ibly  have  any  infla- 
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enoe  upon  fhe  decision  of  the  case.  If  it  were  nncertain  what 
the  evidence  was,  aod  we  could  not  certainly  know  that  its  pres* 
ence  in  the  statement  of  facts  would  not  affect  onr  opinion  of 
the  case,  the  objection  would  be  entitled  to  weight.  But  as  our 
opinion  proceeds  on  grounds  which  render  the  eyidenoe  imma- 
terial, giving  the  appellee  the  benefit  of  eyerything  it  can  be 
supposed  to  contain,  we  do  not  think  its  loss  should  deprive  the 
appellant  of  the  right  to  have  the  judgment  revised. 

The  main  question  in  the  case  is,  whether  the  removal  of 
Watson  and  wife,  with  his  ward,  Elizabeth  Hamilton,  from 
Mississippi  to  Texas,  and  hence  to  Arkansas,  effected  a  change  of 
the  domicile  of  the  ward;  for  it  is  not  questioned,  and  is  undeni- 
able, that  the  law  of  her  domicile  at  the  time  of  her  death  must 
regulate  the  suooesdon  to  her  personal  property.  Judge  Story, 
in  his  Conflict  of  Laws,  has  examined  the  authorities  on  the 
question  whether  a  guardian  has  the  power  to  change  the  domi- 
cile of  his  ward  from  one  countiy  to  another,  so  as  to  change  the 
rule  of  succession  to  his  personal  properly  in  case  of  his  death, 
at  some  length;  and  from  his  citations,  it  appears  that,  while 
there  is  a  difference  of  opinion  among  foreign  jurists,  the  weight 
of  authority  is  in  &vor  of  thiB  power,  if  the  change  was  without 
fraud.  There  certainly  is  a  great  weight  of  authority  in  favor  of 
such  a  power  in  the  parent;  though  some  foreign  jurists  take  a 
distinction  between  the  case  of  a  change  of  domicile  by  a  parent 
and  by  a  guardian,  and  while  they  admit  the  right  in  the  former, 
deny  it  to  the  latter:  Story's  Confl.  L.,  sees.  505-^507,  and  notes. 
''  The  same  question,"  says  Judge  Story, ''  has  occurred  in  Eng- 
land; and  it  was  on  that  occasion  held  that  a  guardian  may 
change  the  domicile  of  his  ward  so  as  to  affect  the  right  of  suc- 
cession, if  it  is  done  hcnafide  and  without  fraud:''  Id.,  sec.  606. 
The  case  referred  to  i9  Podnger  v.  TVightman^  8  Meriv.  67,  decided 
by  Sir  William  Grant.  The  case  was  one  of  the  first  impression, 
it  seems,  at  that  time,  in  England.  It  was  argued  with  great 
learning  by  Sir  Samuel  Bomilly  and  Mr.  Swanston  in  favor  of 
the  power  of  the  guardian,  who  was  the  mother,  a  widow,  act 
ing  sui  juris  and  for  her  children;  and  her  power  of  effecting  a 
change  of  domicile  was  sustained.  From  the  ojiinion  of  the  mastez 
of  the  rolls,  however,  it  may  be  plainly  inferred  that  if  it  had  ap- 
peared that  it  was  with  a  fraudulent  view  to  the  succession  of  her 
children  and  wards  that  the  guardian  had  changed  her  abode,  the 
decision  in  that  case  would  have  been  different.  (See  this  case 
vsbrred  to  by  Lord  Campbell  in  the  house  of  lords  in  Johnstone 
T.  BeatUs,  10  01.  &  Fin.  188;  and  see  the  opinion  of  Lord  Cotten* 


3GG  WuEELER  V.  HoLLia.  [Tcxasi 

ham,  to  {he  e£Eect  that  an  infant  may  be  taken  out  of  the  limits 
of  the  jurisdiction  by  permission  of  the  court  of  chancery:  Id. 
106y  same  case.)  Judge  Stoiy  says  the  doctrine  of  the  case  of 
Potinger  v.  Wightman^  8  Meriv.  67,  has  been  recognized  as  the 
true  doctrine  in  America.  Neyertheless,  he  questions  the  power 
of  the  guardian:  Story's  Confl.  L.»  sec.  606,  and  notes. 

It  is  to  be  regretted  that  the  question  is  left  by  the  authorities 
in  so  mnch  doubt  and  uncertainty.  The  opinions  of  American 
courts,  as  far  as  we  have  seen,  appear  to  favor  the  power  of  the 
guardian,  though  the  cases  are  not  precisely  in  point  to  the  pres- 
ent: Holyoke  y.  Haakina,  5  Pick.  20  [16  Am.  Dec.  372];  CuUs  y. 
Haakina,  9  Mass.  643;  Ouier  v.  (/Daniel,  1  Binn.  349,  in  note;  Up- 
ton  y.  florthbridge^  16  Mass.  239.  We  will  conclude  our  exami- 
nation of  authorities  by  reference  to  the  opinion  of  Chief  Justios 
Gibson  in  School  Diredora  y .  James,  2  Watts  &  S.  668  [37  Am.  Dec. 
626].  He  considers  the  civilians  equally  divided  upon  the  ques- 
tion whether  a  guardian  or  tutor  stands  in  the  place  of  a  parent, 
and  has  the  same  power  as  a  father  or  mother,  sui  juris,  to  change 
the  domicile  of  a  child;  and  concludes  that  the  English  and 
American  authorities  support  the  affirmative,  and  would  be  amply 
sufficient  to  tarn  the  scale  of  authority,  "were  it  not  for  the 
powerful  doubt  thrown  in  on  the  other  side  by  Mr.  Justice 
Story."  He  thinks  there  are  grounds  for  this  doubt,  and  rea- 
sons thus:  ''No  infant  who  has  a  parent  «ui  juris  can  in  the 
nature  of  things  have  a  separate  domicile.  This  springs  from 
the  status  of  marriage,  which  gives  rise  to  the  institutions  of 
families,  the  foundation  of  all  the  domestic  happiness  and  virtue 
in  the  world.  The  nurture  and  education  of  the  ofispring  make 
it  indispenable  that  they  be  brought  up  in  the  bosom  and  aa 
a  part  of  their  parents'  &mily;  without  which  the  father  could 
not  perform  the  duties  he  owes  them,  or  receive  from  them 
the  service  that  belongs  to  him.  In  every  community,  there- 
fore, they  are  .an  integral  part  of  the  domestic  economy;  and 
the  family  continues  for  a  time  to  have  a  local  habitation  and  a 
name  after  its  surviving  parent's  death.  The  parent's  domicile, 
therefore,  is  consequently  and  unavoidably  the  domicile  of  the 
child.  But  a  ward  is  not  naturally  or  necessarily  a  part  of  hia 
guardian's  family;  and  though  the  guardian  may  appoint  the 
place  of  the  ward's  residence,  it  may  be  and  usually  is  a  place 
distinct  from  his  own.  When  an  infant  has  no  parent,  the  law 
remits  him  to  his  domicile  of  origin,  or  to  the  last  domicile  of  hia 
surviving  parent;  and  why  should  this  natural  and  wholesome 
relation  be  disturbed  by  the  coming  in  of  a  guardian,  when  a 
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chaDge  of  the  infanf  g  domicile  is  not  necessary  to  the  aooom- 
plishment  of  any  one  purpose  of  the  guardianship?"  But  waiv- 
ing the  decision  of  the  questioUi  and  granting  the  guardian  may, 
for  some  purposes,  change  the  ward's  domicile,  the  judge  says, 
applying  the  law  to  the  case  then  before  the  court:  "  Yet  if  he 
may  not  exercise  the  power  purposely  to  disappoint  those  who 
would  take  the  property  by  a  particular  rule  of  succession  (and 
nearly  all  agree  that  even  a  parent  cannot),  how  can  he  be 
allowed  to  exercise  it  so  as  obviously  and  unavoidably  to  injure 
the  ward  himself?"  And  it  was  on  the  ground  here  suggested 
that  the  decision  turned. 

Where  an  infant  has  no  parent — the  ease  supposed  by  the 
judge — ^there  may  be  much  force  in  the  reasoning;  and  there 
certainly  is  great  justice  in  the  sentiment  and  force  in  the  argu- 
ment in  support  of  the  authority  of  the  parent.  But  may  not 
the  same  reasoning  be  applied,  and  with  equal  propriety  and 
force,  to  support  the  right  of  the  surviving  mother  who  has 
married  the  second  time,  eifpecially  where  the  nurture  and  edu- 
cation of  a  daughter  is  concerned?  Should  her  marrying  again 
depriye  her  of  the  right  to  have  the  custody,  care,  and  super- 
vision of  the  education  of  her  infant  children,  or  them  of  ma- 
ternal sustenance  and  protection  ?  Is  it  the  less  indispensable 
(in  the  very  appropriate  language  of  the  learned  judge)  that 
the  infant  children,  daughters  especially,  be  brought  up  in  the 
bosom  and  as  part  of  the  family  of  which  the  mother  is  one 
of  the  united  head,  vrithout  which  she  could  not  perform  the 
duty  she  owes  them,  or  receive  from  them  the  homage  to  which 
she  is  entitled?  Maternal  care  and  instruction  are  not  the 
less  her  duty  and  their  right  in  consequence  of  her  second 
marriage.  They  are  no  less  a  part  of  the  domestic  economy, 
and  equally  entitled  to  membership  in  her  family.  There  can 
be  no  reason  why  her  domicile,  the  domicile  of  her  choice, 
should  not  be  theirs,  if  she  and  her  husband  unite  in  making  it 
such.  When  an  infant  has  no  parent,  the  law,  it  is  true,  remits 
him  to  his  domicile  of  origin,  or  to  the  last  domicile  of  his  parent. 
But  when  he  has  a  surriving  mother,  it  is  difficult  to  perceive 
the  justice  or  propriety  there  would  be  in  not  permitting  her  to 
make  her  domicile  that  of  her  children.  It  may  be  different  to 
some  extent  in  European  society,  but  in  the  society  of  this 
country,  the  habits  and  sentiments  of  our  people,  our  ideas  of 
domestic  economy,  would  be  opposed  to  denying  the  mother, 
upon  her  second  marriage,  the  custody  of  her  infant  children. 
In  older  communities,  it  may  not  be  unusual  for  children  who 
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have  parents  to  have  others  appointed  their  guardians;  and  then 
it  may  be  tml/  said  that  the  ward  is  not  natorallj  or  necessarily 
a  part  of  the  guardian's  family;  and  so  it  may  be  said  where  the 
ward  has  no  parent.  But  in  this  oonntry,  it  cannot  be  said,  I 
apprehend,  in  general,  where  the  ward  has  a  mother  whose  hus- 
band is  the  guardian  of  her  child.  There  may  be  cogent  reasons 
why,  for  the  benefit  of  her  ward,  the  mother  may  wish  to  change 
her  abode  and  that  of  her  ward.  Immigration  here  from  our 
older  sister  states  is  the  natural  order  of  things;  and  mothers, 
who  haTe  married  a  second  time  may  have  as  good  reasons 
for  changing  the  domicile  of  their  children  for  their  mutual 
advantage  as  others.  If  they,  or  their  husbands,  are  the  guar- 
dians of  their  children,  it  is  difficult  to  assign  any  reason  in 
support  of  the  right  of  parents  to  change  the  domicile  of  their 
children  which  would  not  apply  to  them,  where  for  the  mutual 
advantage  of  both  parties  they  desired  the  change.  It  is  ad- 
mitted that  a  widow,  sui  juria^  may  change  the  domicile  of  hei 
children,  she  being  their  guardian.  If  she  should  marry  after 
aiaking  the  change  of  domicile,  the  law  would  not  remit  the 
children  to  her  former  domicile.  Then  why  should  their  domi- 
cile be  unalterably  fixed  by  the  fact  of  her  marriage,  when  she 
may  many  with  a  view  to  the  same  change  of  her  place  of 
abode  which  she  would  have  e£Eected  had  she  remained  a  vridow  ? 
There  may  be  more  reason  to  deny  the  right  of  a  guardian  to 
change  the  domicile  of  his  ward  in  governments  which  deny 
the  right  and  power  of  expatriation,  and  the  obligation  of  alle- 
giance is  held  to  be  perpetual,  than  in  this  country,  where  the 
right  of  expatriation  is  admitted.  There  doubtless  is  good  rea- 
son and  sound  policy  in  requiring  that  the  change  be  made 
bonajide  and  without  fraud;  and  holding  the  change  ineffectual, 
where  the  guardian  should  change  the  domicile  of  a  child  who 
was  sick,  with  no  other  apparent  object  than  that  of  removing 
him  from  a  place  in  which,  according  to  the  law  of  succession, 
the  guardian  would  not  sucoeed  to  the  child's  estate,  to  another 
place  which  admitted  the  guardian  to  such  succession.  Such  a 
removal  may  be  justly  deemed  a  fraud  upon  those  who  would 
have  succeeded,  if  no  removal  had  taken  place.  So  if  the  re- 
moval be  purposely  to  the  detriment  of  the  interest  of  the  ward, 
or  to  enable  the  guardian  to  incumber  or  convert  to  his  own 
use  the  property  of  his  ward,  it  may  be  deemed  fraudulent  as 
to  the  ward  himself,  and  may  justly  be  held  not  to  effect  a 
change  of  his  domicile.  And  to  this  effect,  the  case  of  the 
School  DirecUra  v.  James.  2  Watts  &  S.  672  [87  Am.  Dec.  625], 
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ill  which  the  opinion  of  Chief  Justice  Oibson  (from  which  I 
I iuve  quoted  at  so  much  length)  ivas  delivered,  is  a  strong  au- 
thority. The  court  maintain  decidedly  that  whatever  may  be 
the  power  of  the  guardian  over  the  person  and  property  of  the 
ward,  he  cannot  exercise  it  so  as  to  injure  the  ward  himself. 
The  yeiy  Pud  and  purpose  of  his  office  is  proteotiony  and  there 
is  no  imaginable  case,  the  court  say,  in  which  the  law  makes  it 
an  instrument  of  injury  by  implication.  Where  the  guardian 
acts  fairly  and  within  the  scope  of  his  authority,  the  ward  must 
bear  the  consequences,  because  he  must  bear  those  risks  that 
are  incident  to  the  management  of  his  affairs;  but  that  is  a  differ- 
ent thing  from  burdening  him  with  a  loss  as  a  legal  consequence 
of  the  relation.  And  accordingly  it  was  held,  in  a  suit  free  from 
fraud,  that  the  guardian  could  not  change  the  domicile,  so  as 
to  subject  i!he  property  of  the  ward  to  liability  for  taxation  in 
the  domicile  of  the  guardian.  If  the  law  will  not  permit  the 
office  of  guardian  to  become  the  instrument  of  injury  by  any 
possible  legal  consequence  or  implication,  much  less  will  it  bv 
the  intentionally  wrongful,  fraudulent,  or  unauthorized  act  of 
the  guardian.  He  can  acquire  no  right  by  such  fraudulent  oi 
unauthorized  act. 

But  the  charge  of  the  court  made  the  removal  of  the  guardian 
from  the  state  of  Mississippi  to  avoid  the  payment  of  his  own 
debts,  coupled  with  the  fact  of  his  failure  to  settle  his  guardiau- 
f$hip  with  the  probate  court  before  his  removal,  such  a  fraud, 
per  86,  as  to  prevent  a  change  of  the  domicile  of  his  ward.  And 
the  effect  of  this  charge  cannot  be  said  to  have  been  el]';u;ed  by 
the  instruction  given  at  the  instance  of  the  defendant,  with  tbo 
subjoined  qualification.  The  jury  were  still  left  at  liberty  to 
find  that  there  was  no  change  of  domic lo  in  contemplation  of 
law,  if  the  guardian  left  Mississippi  to  avoid  the  payment  of  his 
^ebts,  and  without  settling  with  the  probate  court;  or  if  there 
were  •*  other  facts  going  to  show  a  wrongful  intent,"  without 
being  informed  in  what  the  wrongful  intent  must  consist,  other- 
wise than  as  they  might  deduce  it  from  the  preceding  portions 
of  the  charge,  which,  taken  altogether,  was  not  quite  consistent. 
The  jury  would  very  naturally  infer  from  the  charge  that  if  the 
guardian  had  acted  in  fraud  of  his  own  creditors,  in  effecting  a 
change  of  domicile,  they  might  find  that  the  domicile  of  the 
ward  was  not  changed  by  the  removal,  although  the  conduct  of 
the  guardian  may  not  have  been  fraudulent  as  to  those  entitled 
to  succeed  to  the  property  of  the  ward  in  cfuse  of  her  death,  or 

iiaudulent  or  injurious  in  relation  to  the  ward  herself.    As 
AM.DM.T01..LZX-M 
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there  was  evidenoe  from  which  the  infeienoe  might  be  veiy 
readily  drawn  that  the  guardian  had  acted  fraodnlentl j  as  to  his 
creditors,  the  charge  of  the  court  in  this  respect  was  calculated 
to  mislead.  Its  tendency  as  a  whole,  we  think,  was  to  mislead 
upon  this  point;  and  for  that  reason  it  must  be  held  to  be  erro- 
neous. The  failure  to  account,  as  guardian,  to  the  court  in 
MissisBippi,  was  a  circumstance  which  might  be  looked  to  in 
connection  with  others  to  ascertain  the  purpose  of  the  guardian; 
so  might  his  after  management  and  dealing  with  the  property  of 
his  ward;  but  his  failure  to  give  an  account  in  Mississippi  uf  hia 
guardianship  cannot  be  deemed  condusiye  evidence  of  a  change 
of  domicile  purposely  to  defraud  those  entitled  to  the  succes- 
sion, or  that  in  its  consequences  it  was  intentionally  or  necee- 
sarily  injurious  to  the  ward  herself.  Although  it  may  be  true 
that  the  guardian  left  Mississippi  to  avoid  the  payment  of  his 
debts,  that  could  not  be  otherwise  mat.ftrial  than  as  showing 
that  the  primary  object  he  had  in  view  was  not  the  benefit  of  his 
ward.  It  does  not  follow  that  there  was  an  intention  to  defraud 
her,  or  those  who  might  succeed  to  her  rights  of  property,  or 
that  the  removal  was  injurious  to  her.  That  fact,  and  the  cir- 
cumstance of  the  failure  of  the  guardian  to  account,  were  not 
sufficient,  in  themselves,  to  prevent  a  change  of  the  ward's  dom- 
icile; yet  the  charge  of  the  court  was  calculated  to  induce  that 
belief  on  the  part  of  the  jury;  and  as  it  may  have  been  the  cause 
of  their  verdict,  the  judgment  must  be  reversed  and  the  cause 
remanded. 
Reversed  and  remanded. 

RoBSBTS,  J.,  did  not  sit  in  this  case. 


SnooissioN  TO  Pkbsonaltt  is  Govzbned  bt  Law  of  Dbojuoiit's  Domz- 
ciLX  AT  Dkath:  McGoUom  v.  Smithy  33  Am.  Deo.  147;  ChwriUon  v.  Rkkardt^M 
Eh^r,  Id.  563;  QoodaU  ▼.  MarshaU,  35  Id.  472;  Vroom  ▼.  Van  Hone,  42  Id. 
94;  Lawrence  ▼.  KiUridge,  56  Id.  385;  HainUm  ▼.  HaJknUm,  61  Id.  630,  and 
notes  thereta 

Guardian's  Ck>NTBOL  ovxb  Domioilb  of  Wabd:  See  School  Directon  v. 
Jame»,  Zl  Am.  Dec.  525;  Hitstand  v.  Kuns,  46  Id.  481;  OrimmeU  ▼.  Wither- 
ington,  63  Id.  66,  and  notes.  The  principal  case  is  cited  npon  the  point  ■•  to 
changing  the  domicile  of  a  minor  to  change  the  law  of  snccession  as  to  hit 
proper^,  in  Trammdly.  TramnmeUf  20  Tex.  417. 
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SlLYAN  V.   GOFFEB. 

[90TJDUii,4.] 
FOBOXD  EUBOUTIOK  IB  VOID,  AND  No  TiTLX  QAX  BB  AOQUIBBD  Uin>IS  It  bj 

an  innocent  parchaaer  without  notice. 
[Hsmnonoir  Whioh  Pbbgludes  Jubt  vbom  Ikquxbiho  nrro  Fact  of 
FoBOKD  Exicunov  is  Erboksoub.  Proof  that  defendant  had  knowl- 
edge of  or  was  concerned  in  the  oommiBaion  of  the  forgery  makes  no 
difference.  A  forged  execntion  is  abaolately  void,  and  not  merely  Toid« 
able. 

The  facts  are  stated  in  the  opinion. 

Chandler  and  ISimer,  for  the  appellant. 
8.  Ibrd^  for  the  appellee. 

By  Conrt,  Hemphill,  C.  J.  This  was  a  suit  to  recover  town 
lots,  which  the  defendant,  Co£Eee,  claimed  under  a  sheriff's  sale 
upon  an  execation  issned  on  a  judgment  rendered  by  a  jnstice 
of  the  peace. 

The  case  was  before  this  conrt  at  a  preyions  term,  sub  nom. 
Coffee  T.  Silvan,  15  Tex.  364,  and  having  been  remanded,  the 
paintiff  by  amendment  charged  that  the  execution  was  a  forgery. 

He  attempted  to  support  this  by  evidence,  and  asked  an  in- 
Btmction  to  the  effect  that  if  the  jury  from  the  evidence  believed 
the  execution  to  be  a  forgery,  and  not  issued  by  the  justice  or 
his  authority,  they  should  find  for  the  plaintiff.  This  was  given 
with  the  qualification,  *'  that  if  defendant  was  concerned  in  the 
perpetration  of  such  forgery,  or  had  notice  of  the  same  when  he 
purchased." 

This  is  believed  to  be  erroneous.  The  question  was  not  of 
an  irregularity  which  would  make  the  execution  voidable,  but 
which  would  not  affect  a  purchaser  unless  it  had  taken  place  with 
his  knowledge  or  participation;  but  was  in  relation  to  a  fact 
which  would  make  the  execution  absolutely  void. 

If  the  execution  were  forged,  it  was  void,  and  no  title  could  be 
acquired  under  it  by  the  purchaser. 

The  evidence  was  conflicting,  or  threw  some  degree  of  doubt 
over  the  point  at  issue,  though  very  possibly  the  jury  would 
without  the  instruction  have  found  for  the  defendant,  believing, 
as  they  might  have  done  from  the  evidence,  that  the  execution 
was  not  forged. 

But  the  instruction  had  the  effect  of  precluding  the  jury  from 
inquiring  into  the  fact  of  forgery,  unless  it  were  also  proved 
that  the  defendant  had  knowledge  of  or  was  concerned  in  the 
commission  of  the  forgery. 


372  Shepherd  v.  Cassidat.  [Texas, 

This  was  an  error  of  such  character  as  to  require  the  reversal 
of  the  judgment,  and  it  is  accordingly  reversed  and  the  cause 
remanded. 

Eeversed  and  remanded.     

Sale  or  Land  under  Void  Execution  is  Void:  Walker  v.  Mar^hcdl,  4d 
Am.  Deo.  502.  But  an  iiregaUr  execntion  ii  not  void,  but  voidable  only: 
Sydnor  v,  Roberie^  65  Id.  84,  and  note  thereto  95.  And  a  parchaser  at  sale  under 
a  voidable  execution  will  be  protected:  Mitchell  v.  EoanB^  37  Id»  169;  Ingram 
v.  Belkf  47  Id.  691.  A  sale  under  execution  which  ia  voidable  only,  but  not 
void,  is  valid,  even  when  made  to  a  purchaser  with  notice  of  the  iaet,  where 
there  is  no  fraud:  Mciee  v.  DuUon,  52  Id.  610. 


Shepherd  v.  Cassidat. 

[90  Telab,  M.] 

Old  Domioiu  cannot  be  Fobfeited  without  oonoliisive  proof  that  a  new 

one  has  been  acquired. 
If  Old  Homestead  can  be  Lost  without  proof  that  a  new  od6  baa  been 

gained,  the  circumstances  to  show  abandonment  mnst  be  most  clear  and 

decisive. 
Homestead  cannot  be  Lost  bt  Mere  Absbnob  of  the  party  or  family  in. 

tended  to  be  benefited. 
Right  to  Homestead  Exemption  cannot  be  Rbqabdbd  ab  Fobfeited, 

except  by  clear  intention  of  total  abandonment. 
Intention  to  Abandon  Homestead  mat  be  Changed  any  time  before  a 

new  one  is  acquired;  and  however  such  change  is  made  known,  it  will  be 

effectual  to  protect  homestead  rights. 
Continuous  Abandonment  of  Homestead,  up  to  the  time  that  some  oppos- 
ing right  has,  by  sale,  become  vested  in  other  partie8»  mnst  be  shown  in 

order  that  it  may  be  declared  forfeited. 

Suit  to  recover  a  house  and  lot,  alleged  to  be  a  homestead. 
The  opinion  states  the  facts. 

G,  C,  and  A.  D.  McOinnis^  for  the  appellant. 

GampbeU  and  Smi^,  for  the  appellee. 

By  Court,  Hemphill,  0.  J.  The  object  of  the  present  suit  is 
to  recover  a  lot  of  land  in  the  town  of  Bastrop,  claimed  by  the 
plaintiff,  IVIargaret  Cassiday,  as  her  homestead,  and  damages  for 
its  detention.  The  defendant,  James  W.  Shepherd,  claims  that 
the  plaintiff  had  abandoned  her  homestead,  and  that  he  pur- 
chased the  lot  at  sheriff's  sale. 

The  plaintiff  left  Bastrop  on  or  about  April,  1855,  and  the  lot 
was  sold  in  October  of  the  same  year,  the  plaintiff  in  the  mean 
time  living  with  her  children  in  Austin,  where  she  has  evex 
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flinoe  continued  to  live,  but  has  acquired  no  homestead.  There 
was  proof  of  declarations  of  her  intentions  as  to  retaining^  or 
abandoning  her  homestead.  The  judgment  was  for  the  plain* 
tiff,  and  the  defendant  appealed. 

The  question  of  abandonment  of  homestead,  or  by  what  acts 
and  circumstances  a  person  who  has  a  homestead  forfeits  his 
right  to  the  exemption  before  or  without  acquiring  a  new  home- 
stead, presents  great  difficulty  in  its  adjudication.  The  rules  in 
relation  to  domicile,  the  abandonment  of  the  old  and  the  acqui* 
sition  of  a  new  domicile,  are  not  (if  it  be  admitted  that  mere 
abandonment  will  forfeit  the  homestead  right)  altogether  ap- 
plicable. For  it  is  a  maxim  that  every  man  must  have  a  domi- 
cile somewhere,  and  also  that  he  can  have  but  one;  that  his 
existing  domicile  continues  until  he  can  acquire  another;  and 
that  by  acquiring  a  new  domicile  he  relinquishes  his  former  one. 
The  more  correct  principle,  says  Judge  Story,  is  that  the  origi- 
nal domicile  is  not  gone  until  a  new  one  is  actually  acquired 
facto  et  animo:  Story's  Confl.  L.,  sec.  47;  Jennison  v.  Hapgood, 
10  Pick.  77;  Thorndyhe  v.  CUy  of  Boston,  1  Met.  242;  Sears  v. 
Ciiy  of  Boston,  Id.  250. 

If  we  admit  that  an  old  homestead  may,  in  opposition  to  this 
rule  with  regard  to  the  change  of  domicile,  be  abandoned  before 
the  acquisition  of  a  new  one,  it  can  only  be  on  the  most  clear 
and  conclusive  facts  of  abandonment  of  the  homestead  with  an 
intention  not  to  return.  An  old  domicile  cannot  be  forfeited 
without  conclusive  proof  that  a  new  one  has  been  acquired.  If 
an  old  homestead  can  be  lost  without  proof  that  a  new  one  has 
been  gained,  certainly  the  circumstances  to  show  abandonment 
must  be  most  clear  and  decisive. 

We  do  not  intend  to  assert  the  proposition  that  the  old  home- 
stead remains  until  a  new  one  is  gained.  This  would,  perhaps, 
too  much  embarrass  and  obscure  the  condition  and  rights  of  prop- 
erty to  receive  judicial  sanction,  there  being  no  law  or  statute  to 
that  effect.  But  while  this  is  admitted,  we  must  remember  the 
wise  and  beneficent  purposes  of  the  homestead  exemption :  that 
it  was  intended  to  secure  the  peace,  repose,  independence,  and 
subsistence  of  citizens  and  families;  that  it  was  placed  beyond  the 
reach  of  creditors,  an  asylum  upon  which  they  might  gaze,  but 
which  they  could  neither  enter  nor  disturb;  a  right  so  strongly 
secured,  founded  upon  such  high  public  policy,  cannot  be  lost 
by  the  mere  absence  of  the  party  or  family  intended  to  be  bene- 
fited. The  homestead  is  not  to  be  regarded  as  a  species  of 
prison  bounds,  which  the  owner  cannot  pass  over  without  paina 
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and  penalties.  His  neoeflsitiefl  or  circumstances  may  frequentiy 
require  him  to  leave  his  homestead  for  a  greater  or  less  period 
of  time.  He  may  leave  on  visits  of  business  or  pleasure;  for 
the  education  of  his  children;  or  to  acquire  in  some  more  favor- 
able location  means  to  improve  his  homestead;  or  for  the  sub* 
sistence  of  his  family;  or  he  may  intend  to  abandon,  provided 
he  can  sell.  But  let  him  leave  for  "what  purpose  he  may,  or  be 
his  intentions  what  they  may,  provided  they  are  not  those  of 
total  relinquishment  or  abandonment,  his  right  to  the  exemp- 
tion cannot  be  regarded  as  forfeited.  And  if  he  did  intend  on 
leaving  to  abandon,  this  may  be  changed  by  him  up  to  the  time 
that  he  acquires  a  new  homestead.  He  may  show  this  change 
by  the  resumption  of  his  residence,  or  it  may  be  made  known 
in  other  modes;  and  however  it  may  be  made  knovm  or  ascer- 
tained, it  will  be  effectual  to  protect  his  right;  for  if  the  place 
be  in  fact  his  homestead,  it  cannot  be  exposed  to  forced  sale. 
Frauds  will  not  be  permitted;  but  the  right  to  the  homestead 
cannot  be  forfeited  unless  by  a  party's  showing  a  continuous 
abandonment  up  to  the  time  that  some  opposing  right  by  sale 
has  vested  legally  in  other  parties. 

The  law  of  the  case  was  fully  expounded  to  the  jury.  There 
was  no  error  in  the  charge,  at  least  none  of  which  the  appellant  { 

could  complain.  We  are  satisfied  with  the  finding  of  the  juiy. 
They  were  acquainted  with  the  parties,  and  were  the  judges  of 
the  weight  to  be  given  to  the  petulant  observations  of  this  old 
lady,  made,  some  of  them  at  least,  when  she  was  in  veiy  bad 
humor.  They  found,  and  we  think  properly,  that  she  had  not 
abandoned  her  homestead,  and  the  judgment  is  affirmed. 

Judgment  affirmed.  

Old  Domioilb  is  Betaikbd  until  New  0ns  is  AcQumxD:  RingqM  t. 
Barley,  59  Am.  Dea  107>  ftnd  note  113,  and  cases  there  collected;  IJowry  t. 
Bradley,  39  Id.  142,  and  note. 

Abandonment  or  Homestead:  See  Frarddinv,  Cqfee,  ante,  p.  292;  Stewati 
V.  Machey,  67  Am.  Deo.  609;  Taylor  v.  Baulware,  Id.  642;  Wattera  ▼.  People, 
65  Id.  730;  and  note  to  Taylor  v,  Hargous,  60  Id.  610,  where  the  subject  is 
discussed  at  length. 

Tms  PRINCIPAL  0A8B  IS  CITED  in  HomJbUn  v.  Wameeke,  31  Tex.  94,  to  the 
point  that  mere  absence  from  a  homestead  without  acquiring  a  new  one  will 
not  constitute  an  abandonment  so  as  to  give  a  court  jurisdiction  to  order  the 
forced  sale  of  it.  In  McMillan  v.  Warner,  38  Id.  413,  to  the  point  that  ■ 
homestead  may  be  abandoned  without  the  acquisition  of  a  new  one;  and  in 
WooifMY.BiekeU,4l  Id.  362,  to  the  point  that  intention  to  abandon  a  home* 
stead  may  be  changed  up  to  the  time  a  new  one  is  acquired. 
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Hopkins  t;.  Ufshdb. 

YountTAxr  Sdbkbxftiok  to  Dokatb  Gash  ob  Pbopkbti  to  Vvcst  09 
Gbuxcb  aa  tnuton  of  the  tempoiml  afiaira  of  the  cbnroh  for  the  ereotion 
of  »  chnreh  boilding,  and  deliyered  to  one  of  add  ▼wtry,  ripoia  into  an 
enforeeable  contract  aa  soon  aa  the  tnuteee  are  pennitted  to  inoor  legal 
liabilities  and  expense  upon  the  faith  of  it. 

AifT  CuoHK  IN  AcTiux  MAY  BK  AifiUGNED  IN  TsxAS,  and  Boit  broagbt 
thereon  by  an  equitable  holder. 

8l7B8CBIPTIOH  FOB  PuBPOSK  UP  EbSCTINO  ChUBGH  BuILDINO  MAT  BE  AS- 
SIGNED by  the  Testryft  payment  therefor;  and  the  contractor  who  nnder- 
takes  to  boild  the  charch,  and  to  whom  the  sobscriptioii  Las  been 
assigned,  may  sustain  an  action  therefor  in  his  own  name. 

Coubt  of  Equitt  has  Powbb  to  Bmvobob  Subbgbiptiov  ior  Chabitablb 
PUBPOSH  by  virtae  of  its  geneiml  jurisdiotioiiy  independent  of  a  statute. 

Tee  facts  are  stated  in  the  opinioii. 

R,  T.  Brownrigg,  for  the  appellant. 
West,  for  the  appellee. 

By  Court,  BoBKBTSy  J.  Appellant  reooTered  a  jadgmeni 
against  appellee  for  fifty  dollars,  in  a  suit  before  a  justice  of  the 
peace.  It  was  carried  into  the  district  court  by  certiorari,  and 
the  cause,  having  been  submitted  to  the  judge,  was  decided 
against  appellant.  From  this  decision  the  appeal  was  taken  to 
this  court,  and  the  question  now  is.  Did  the  court  decide  cor- 
rectly in  determining  that  the  facts  adduced  on  the  trial  did  not 
show  a  good  cause  of  action  in  plaintiff  below? 

The  statement  of  facts  shows  that  Upshur  signed  a  subscrip- 
tion, which  reads  as  follows: 

"Austin,  March  17,  1861. 

**  We,  the  undersigned,  agree  to  donate  the  cash  or  property 
set  opposite  our  names  for  the  purpose  of  erecting  a  Protestant 
Episcopal  church  in  the  city  of  Austin.    [Among  others] 
H.  L.  Upshur cash $60." 

It  is  contended  by  Upshur  that  Hopkins  cannot  make  this 
instrument  the  foundation  of  a  cause  of  action  against  him, 
because:  1.  It  is  wanting  in  proper  parties,  to  wit,  a  payee;  2.  It 
is  wanting  in  mutuality,  if  there  were  payees  to  it;  3.  It  is 
wanting  in  a  Talid  oonsideratiou. 

Standing  by  itself,  isolated  from  the  attendant  and  subsequent 
transactions  in  relation  to  it,  it  would  clearly  be  liable  to  these 
objections.  It  does  not  bear  upon  its  face  all  the  qualities  of  a 
good  cause  of  action,  as  does  a  promissory  note  in  ordinaiy  f  onn : 
The  facts,  as  shown  in  the  record,  were  that  this  subscription 
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Ava»  mode  to  George  J.  Durham  as  one  of  the  vestiy  of  the  Episco- 
pal church  of  the  city  of  Austin;  that  the  vestry  consists  of  per- 
sons who  have  charge  of  and  are  trustees  for  the  teoipoiul  affiura 
of  the  church ;  that  after  this  subscription  and  others  were  made» 
and  upon  the  faith  and  credit  of  them,  the  vestry  contiTicted 
with  Hopkins  and  one  Sidegast  to  build  the  church,  who  gave 
bond  for  the  performance  of  the  contract;  that  they,  the  con- 
tractors, in  consideration  of  this  and  other  like  subscriptions, 
undertook  the  contract,  and  did  build  the  church;  that  after  the 
contract  was  made,  and  before  suit  was  through  t,  the  vestry 
transferred  the  subscriptions  over  to  the  contractors,  after  which 
Sidegast  transferred  all  his  interest  in  the  contract  to  Hopkins, 
who  completed  the  work  according  to  contract,  and  which  was 
satisfactorily  received  by  the  vestry. 

Do  these  circumstances,  in  connection  with  the  instrument, 
defeat  the  objections  above  referred  to,  and  justify  the  suit? 
We  think  so. 

First,  as  to  the  want  of  payees.  The  men  who  constitute  the 
"  vestry  "  were  originally  the  payees.  They  were  not  named  in 
the  instrument,  but  the  witness  Durham  says  that  "  it  was  made 
to  him  as  one  of  the  vestry  of  the  Episcopal  church."  They 
were  the  persons  intended  to  receive  the  donations  for  the  pur- 
poses set  forth,  and  it  was  delivered  to  one  of  them  for  all.  A 
consideration  is  as  essential  to  the  validity  of  a  contract  as 
proper  parties.  It  would  not  be  contended  that  a  consideration 
could  not  be  averred  and  proved,  although  it  was  neglected  to 
be  stated  in  the  face  of  the  contract.  Why  not  the  same  of  a 
payee,  if  one  really  existed,  though  omitted  by  inadvertence  or 
other  cause?  It  has  been  settled  that  a  bona  fide  holder  of  a 
bill  of  exchange,  in  which  a  blank  was  left  for  the  name  of  the 
payee,  may  insert  his  own  name,  and  bring  suit  on  it.  So  also 
may  a  suit  be  brought  on  a  note  or  bill  payable  "  to  bearer,** 
wiUiout  the  name  of  any  person  appearing  in  it  as  payee:  OloBe 
V.  Fields,  2  Tex.  232.  Such  bills,  though  defective  in  form, 
constituted  a  part  of  a  real  transaction,  which  was  allowed  to 
be  developed  by  adducing  that  which  does  not  appear  upon 
their  face. 

In  the  case  of  Dickson  v.  Montgomery,  1  Swan,  848,  the  tes* 
iator,  in  making  an  endowment,  misnamed  the  college,  and 
also  the  party  intended  to  take  the  bequest,  and  by  proof  it  was 
shown  what  institution  of  learning  and  what  party  were  meant 
to  be  designated.  It  was  there  said  *'  that  where  the  name  or 
description  of  a  legatee  is  erroneous,  and  there  is  no  reasonable 
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doubt  as  to  the  person  who  was  intended  to  be  named  or  de- 
Bcribed,  the  mistake  will  not  disappoint  the  beqnest.  The  true 
intention  of  the  testator  may  be  ascertained,  and  the  error  cor- 
rected." If,  then,  an  error  in  the  instrument  may  be  corrected 
by  proof  of  the  real  facts,  so  with  equal  propriety  it  may  be 
shown  who  the  parties  are  that  were  intended  in  this  transac- 
tion. 

The  leading  case  relied  on  in  opposition  to  this  view  is  the 
case  of  Phillips  Academy  v.  Davia,  11  Mass.  113  [6  Am.  Dec. 
162].  In  that,  a  subscription  was  signed  by  about  sixty  per- 
sons to  raise  means  to  build  an  academy;  and  afterwards,  by 
an  act  of  incorporation,  trustees  for  the  academy  were  created, 
who  brought  the  suit  against  Davis,  a  subscriber.  The  suit 
failed,  because  there  was  no  payee  in  existence  at  the  time  of 
the  subscription  who  could  take  or  sue,  and  there  was  no  privity 
of  conti'act  between  the  subscriber  and  trustees.  The  points  of 
difference  between  that  case  and  this  are,  firsts  the  subscription 
in  that  was  made  in  favor  of  no  particular  persons,  nor  was  it 
delivered  to  any  person;  in  this,  it  was  delivered,  and  there 
were  persons  intended  to  receive  the  donation.  That  case  was 
an  action  of  assumptil  founded  on  the  subscription  in  a  com- 
mon-law state,  where  the  plaintiff  must  show  a  legal  title  in 
hiiuself  to  maintain  his  suit,  which  he  could  not  do.  This  case 
is  brought  in  a  court  exercising  full  equity  powers  to  act  upon 
the  subscription,  and  proof  of  surrounding  circumstances  show- 
ing fully  the  real  transaction;  and  where,  too,  the  doctrine  is 
fully  recognized  that  any  chose  in  action  may  be  assigned  and 
suit  brought  UiA'eou  by  an  equitable  holder:  Devine  v.  Martin^ 
15  Tex.  25.  The  subscription,  then,  having  been  made  and 
delivered  to  the  vestry,  by  them,  for  a  valuable  consideration, 
assigned  to  Hopkins  and  Sidegast,  and  by  Sidegast  to  Hopkins, 
the  latter  has  a  right  to  sue,  so  far  as  it  depends  upon  a  mere 
question  of  parties  to  the  contract. 

The  other  two  objections — of  want  of  mutuality  and  of  con- 
sideration— may  be  presented  together 

At  the  time  Upshur  made  and  delivered  the  subscription  to 
Durham,  it  is  true  that  the  vestry  did  not  and  had  not  bound 
themselves  to  build  the  church;  and  it  is  also  true  that  there 
was  no  consideration  then  executed.  It  may  well  be  admitted 
that  there  was  at  that  time  no  cause  of  action  against  Upshur. 
When  and  by  what  acts,  then,  did  it  accrue?  The  answer  is, 
When  the  vestry  assumed  liabilities  and  incurred  expenses  in 
building  the  church,  upon  the  faith  of  the  subscription. 
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In  Amhera  Academy  v.  Cowls,  6  Pick.  433  [17  Am.  Dec.  387], 
Parker,  G.  J.,  ruled  that  if,  by  means  of  a  solemn  promise  to 
I>ay,  the  body  to  whom  the  promisor  had  pledged  his  word 
should  encounter  expense,  or  assume  legal  liabilities,  this  was  a 
sufficient  consideration  to  support  such  a  promise. 

It  is  not  necessary  that  a  consideration  should  eadst  at  the 
time  of  subscription,  which  is  in  the  nature  of  a  proposition,  and 
the  performance  of  the  work  is  the  acceptance  of  the  proposi- 
tion, and  also  the  consideration  which  supports  it,  as  a  valid, 
binding  proposal:  Barnes  v.  Ferine,  9  Barb.  202.  ''The  gen- 
eral principle  is,  that  voluntary  agreements  and  promises,  how- 
ever reasonable  the  expectation  from  them  of  gifts  or  disburse- 
ments, even  to  public  uses,  when  made  without  consideration, 
are  not  to  be  enforced  as  contracts;  but  where  it  is  a  proposal 
upon  a  consideration  afterwards  performed,  this  may  import  a 
sufficient  consideration:'*  Phillips  Academy  v.  Davis,  11  Mass. 
117  [6  Am.  Deo.  162].  Nor  is  it  necessary  that  there  should 
be  a  party,  payee  at  ilie  time  of  the  subscription,  with  a  corpo- 
rate capacity  or  otherwise,  capable  of  receiving,  suing,  or  biud- 
iug  himself  to  a  performance,  so  as  to  secure  mutuality  then 
iu  the  contract.  A  case  in  point,  where  the  payee  did  not  biud 
himself,  but  services  were  performed  afterwards,  is  First  Edir 
gious  Society  of  WhUestoton  v.  Stone,  7  Johns.  113. 

In  the  case  of  Thompson  v.  Page,  1  Met.  565,  there  was  no 
payee  in  existence  at  the  time  of  the  subscription.  That  was  a 
subscription  by  an  association  of  persons  to  aid  in  the  building 
of  a  meeting-house.  Payment  was  to  be  made  to  a  treasurer  to 
be  selected  by  a  majority  of  the  associates,  at  A  meeting  to  be 
held  for  that  purpose.  A  person  was  afterwards  chosen  treas- 
urer, who  brought  and  maintained  a  suit  for  a  sum  subscribed 
ou  the  list.  See  also  Oeorge  v.  Harris,  4  N.  H.  533  [17  Am. 
Dec.  446];  and  Ives  v.  Stirling,  6  Met.  310.  Justice  Story  lays 
down  the  rule  that  "  when  a  charity  is  definite  in  its  objects, 
aud  lawful  in  its  creation,  and  it  is  to  be  executed  and  regulated 
by  trustees,  whether  they  are  private  individuals  or  corporations, 
(hen  the  administration  properly- belongs  to  such  trustees:" 
2  Story's  Eq.  Jur.,  sec.  1191. 

It  is  further  contended  by  appellee  that  he  revoked  this  vol- 
untary agreement  by  refusing  to  pay  it. 

Under  the  principles  heretofore  announced,  it  may  be  that  he 
could  have  done  so  at  any  time  before  any  legal  liabilities  or 
expense  had  been  incurred  on  the  faith  of  his  promise;  but  cer- 
tainly not  afterwards:  AmktirM  Academy  v.  Cowls,  6  Pick.  433 
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[17  Am.  Dec.  887];  Barnes  ▼.  Ferine,  9  Barb.  202.  The  facts  of 
this  case,  however,  do  not  sustain  this  position;  for  after  the 
church  had  been  contracted  for,  and  during  the  time  the  foun- 
dation was  being  laid,  he  was  called  on  by  one  of  the  building 
oontractors  for  the  amount  subscribed  by  him,  and  he  refused 
to  pay  it.  The  ground  of  his  refusal  was  not  in  the  nature  of  a 
retraction,  but  that  he  had  never  signed  the  subscription.  And 
be  then  agreed  that  if  his  name  could  be  shown  on  it  in  his 
own  handwriting,  he  would  pay  it.  The  statement  of  facts 
■hows  that  it  was  there,  and  in  his  own  handwriting.  This  was 
not  a  retraction;  and  if  it  had  been,  it  was  not  made  in  time  to 
avail  him. 

The  result  of  the  preceding  views  is,  that  the  subscription  was 
a  voluntary  agreement  to  donate  to  the  vestry,  as  trustees  of  the 
temporal  affidrs  of  the  church,  for  the  erection  of  a  church  build- 
ing, matured  into  an  enforceable  contract  by  Upshur  having  per- 
mitted the  trustees  to  incur  legal  liabilities,  and  encounter  ex- 
pense, upon  the  faith  of  it. 

Another  objection  to  this  suit  is  taken,  which  strikes  at  its 
foundation;  that  is,  that  a  court  of  equity  has  no  power  in  this 
state  to  uphold  and  enforce  such  a  trust  for  a  charity.  It  is 
contended  that  this  jurisdiction  was  given  to  the  court  in  Eng- 
land by  statute;  and  there  being  no  such  statute  here,  the  power 
is  wanting:  See  case  cited  by  appellee,  Oreen  v.  Allen,  5  Humph. 
170.  We  think  the  contrary  is  settled  by  the  weight  of  author- 
ity, and  that  a  court  of  equity  has  such  power  by  virtue  of  its 
general  jurisdiction,  independent  of  a  statute.  This  is  fully 
shown  in  a  case  decided  by  the  supreme  court  of  the  United 
States:  Vtdal  v.  Fhiladelphia,  2  How.  127;  see  also  2  Story's  Eq. 
Jur.,  sec.  1191;  and  Dickson  v.  Montgovnery,  1  Swan,  348. 

We  are  of  opinion,  therefore,  that  the  facts  of  this  case  entitle 
Hopkins,  the  plaintfif  below,  to  sue  for  and  recover  the  amount 
subscribed  by  Upshur. 

The  judgment  of  the  district  court  is  reversed,  and  judgment 
rendered  for  plaintiff  below,  as  it  should  have  been  done  by  the 
district  court. 

Reversed  and  reformed. 

AcnoNS  UPON  SuBSCBipnoNS. — ^Reoovery  may  be  had  upon  snbBcriptioD 
after  work  has  been  done  and  debts  contracted  upon  faith  of  the  subscrip- 
tions: See  note  to  Phippa  ▼.  Jonea,  59  Am.  Dec  713,  discussing  the  sub}rot; 
Ba^ord  V.  Brwm,  38  Id.  281;  OaWa  Bx'r  v.  Swam,  60  Id   311;  Commi»^lof: 
tn  of  LwcoM  Co.  ▼.  riunt^  67  Id.  303. 
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Validity  or  Subscription  ab  Contract:  State  TVeamirrr  ▼.  CVom,  31 
Am.  Dec.  026;  Cumberlemd  Valley  B.  R,  Co.  t.  Baab^  36  Id.  132;  GaW*  ExW 
V.  .Strain,  60  Id.  311;  CommissUmen  of  Lucas  Co.  v.  Hunt,  67  Id.  303. 

Right  of  Assigkbr  ov  Chosb  in  Action  to  Sce:  MeKet  t.  Jwdd^  64 
Am.  Dec.  515,  and  collected  cases  in  note  thereto  517. 

JCRISDICnON    OYKR    ChaRITABLB    UsES    AND    TRUBTB    ExDRS   IN    CoUBXt 

OF  CuANCERT,  independently  of  the  statute  of  charitable  nses,  43  FHimheth: 
Hrf.  Prot.  Dutch  Church  v.  JUoU^  32  Am.  Dec.  613;  Urme^s  Ex'n  v.  Wooden, 
69  Id.  615;  Shields  v.  JoUy,  42  Id.  349. 

Thb  principal  case  was  cited  in  McCrimmiM  ▼.  Cooper^  27  Tex.  115,  to 
the  point  that  it  is  now  a  well-settled  principle  in  the  oonrta  of  Texas  thai 
payment  of  a  voluntary  subscription,  on  the  faith  of  which  expense  has 
Incurred,  or  legal  liabilities  assumed,  may  be  enforced. 


Dawson  v.  Milleb's  ADimoBrBATOB. 

pO  Txzjui,  171.] 

New  Remedt  Given  bt  Statute  for  failure  of  a  bidder  to  comply  with 
the  terms  of  a  probate  sale  is  cumulative,  and  does  not  take  away  the 
common-law  remedy,  or  remedy  by  suit,  to  compel  specific  perfonnanoe. 

Sales  by  Auctioneers,  Sheriffs,  or  Administrators  are  within  Stat- 
ute OF  Frauds,  and  the  auctioneer  may  be  regarded  as  the  agent  of  both 
vendor  and  purchaser,  with  authority  to  sign  for  them  equally  in  sales 
of  real  or  personal  property. 

Contract  Relating  to  Real  Pbopertt  need  not  be  alleged  to  be  in  writ- 
ing.   That  is  a  matter  of  proof  upon  the  triaL 

Sfeoifio  performance.  Dread  Dawson,  administrator  of  the 
estate  of  Elizabeth  Sessions,  sold  certain  hinds  at  public  auc- 
tion, and  W.  D.  Miller  and  S.  A.  Johnson  were  the  successful 
bidders.  He  then  tendered  them  a  deed,  but  they  failed  to 
comply  with  the  conditions  of  the  sale.  Plaintiff  then  brought 
suit  to  compel  specific  performance,  and  garnished  defendants' 
property.  Miller  died  pending  the  suit,  and  his  administrator 
was  made  a  party  in  his  stead.  Defendants  answered  by  gen- 
eral demurrer,  and  moved  to  quash  the  attachment.  The  mo- 
tion was  sustained  and  the  suit  dismissed.    Plaintiff  appealed. 

Barziza^  for  the  appellant. 

Lewis  and  Davis^  for  the  appellees. 

By  Court,  Wheeleb,  J.  It  is  not  perceived  on  what  ground 
the  court  quashed  the  attachment.  None  is  suggested  in  argu- 
ment, and  the  causes  assigned  in  the  motion  to  quash  appear 
not  to  have  been  well  taken.  The  judgment  in  that  regard 
must  therefore  be  deemed  erroneous. 
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In  support  of  the  judgment  dismissing  the  petitioD,  two 
grounds  are  suggested:  1.  That  the  statute  gives  another  rem- 
edy; 2.  That  the  contract  was  void  under  the  statute  of  frauds. 

In  respect  to  the  first  ground,  it  will  suffice  to  say  that  we  re- 
gard the  remedy  given  by  the  statute.  Hart.  Dig.,  art  1176,  as 
merely  cumulative,  and  not  as  intended  to  take  away  the  oom- 
mon*law  remedy,  or  the  remedy  by  suit  to  compel  spedfio  per- 
formance of  the  contract. 

In  respect  to  the  remaining  ground  suggested,  it  is  to  be  ob- 
served that  the  petition  alleges  a  contract  of  sale  and  purchase; 
and  whatever  doubts  may  have  been  formerly  entertained,  it  is 
now  well  settled  that  sales  by  auctioneers,  sheriffs,  and  masters 
in  chancery  (and  the  doctrine  applies  equally  to  administrators' 
sales)  are  within  the  provisions  of  the  statute  of  frauds,  and 
that  the  auctioneer  may  be  regarded  as  the  agent  of  both  vendor 
and  purchaser,  with  authority  to  sign  for  them  equally  in  sales 
of  real  and  personal  property:  2  Parsons  on  Cont.  292,  note  e; 
3  Kenf  8  Com.  689,  640;  Brock  v.  Jones,  8  Tex.  78.  It  is  not 
averred  that  the  contract  of  sale  was  in  writing;  but  it  has  been 
held  that  this  averment  is  not  necessary:  James  v.  Fukrud,  5  Id. 
612  [66  Am.  Dec.  743].  That  will  be  matter  of  proof  upon  the 
triaL  It  was  sufficient  to  allege  a  contract.  If  the  plaintiii'  shall 
fail  to  prove,  upon  the  trial,  that  it  was  in  writing,  he  must  fail 
in  his  action:  Brock  v.  Jones,  supra.  But  the  failure  to  aver  that 
it  was  in  writing  was  not  a  ground  for  sustaining  the  demurrer. 
The  judgment  is  reversed  and  the  cause  remanded, 

Beversed  and  remanded.     

Wbbi  Sxatotobt  Bemedt  is  to  in  Dbemsd  Cumulativx:  See  People  v. 
Oraiyertiftf  66  Am.  Dec  831,  and  note  332.  When  it  is  to  be  deemed  ezcln* 
nve:  See  Trog  v.  CheMn  S.  B.  Co.,  66  Id.  177;  BcuaeU  v.  CarUton,  64  Id. 
606;  and  note  to  Aldrieh  v.  CheMre  S.  R.  Co,,  63  Id.  215,  where  other  caoee 
are  collected. 

AuonoN  Sales  asm  mans  Siatutx  or  Frauds;  but  the  auctioneer  it 
agent  for  both  parties,  and  his  memorandun  in  writing  is  sufficient  to  take 
V  the  case  out  of  the  statute:  Pike  ▼.  ^o^  61  Am.  Dec.  248;  Craig  v.  Ood' 
froy^  54  Id.  2299,  and  note,  where  prior  cases  are  collected. 

Alleoatiov  that  AoBxncMNT  IB  nr  WBiniro  is  nnneceasary,  under  the 
statute  of  frauds,  in  a  petition  in  a  snit  conceniing  lands:  Jaimes  ▼.  Fukrod, 
65  Am.  Dec  743. 

Thx  PBUfOiPAL  OAsa  IS  oiTin  in  Bqfinan  ▼.  Ctwtrighi,  H  Tex.  200,  and 
in  JUkr  V.  Bowtar,  41  Id.  223,  to  the  point  that  the  aatfaority  of  an  agnt  Is 
•e&  land  need  not  be  in  writing. 


B82  Wood  v.  Cuambebs.  [Texaa, 


Wood  v.  Chambers. 

pO  TWUM,  347.] 

Calling  Mnms  or  Jubt  to  Pabticulab  Pabxs  ot  Evidkncx  ii  objeetioB- 
able  as  giving  Bach  parti  undue  prominenoe,  but  where  it  ia  done  at  tha 
reqnert  of  one  party^  and  the  same  favor  ia  afterwarda,  by  reqneai,  or* 
tended  to  the  other  party,  it  will  not  be  oonsidered  safficient  error  to 
warraot  a  reverMil  of  the  judgment. 

Valuablx  Consibebation  will  not  ov  iTSEur  Bbndxb  Convxtanob 
Valid  nnder  the  statute  of  fnuida.    It  moat  also  be  honaJUU, 

PUBCHASEB    SeABCHINO    BbOOBDS    ShOW8    InTBNT    TO  GST  GoOD  TtTLB  tO 

the  land,  but  does  not  show  that  he  did  not  know  he  waa  enabling  the 

vendor  to  defraud  his  creditors. 
Effect  of  Ebbokbous  Instbugtions  mat  bb  Rsmotbd  by  other  portiona  ol 

the  charge,  and  if  upon  the  whole  the  charge  Is  not  unfavorable  to  the 

appealing  party,  judgment  will  not  be  reversed. 
Oontxtancb  or   Homestbad  fob  Valuable  Conbidebation  cannot  ba 

deemed  a  conveyance  to  defraud  creditors,  from  whose  olaima  there  ia  • 

permanent  enduring  exemption. 

Tbebpabs  to  try  title.  Charles  Bailey  owned  four  hundred 
acres  of  land,  two  hundred  acres  of  which  was  his  homestead. 
In  June,  1849,  suits  were  commenced  against  him.  In  October 
he  conveyed  the  two  hundred  acres  not  subject  to  the  homestead 
to  his  son  James  Bailey,  for  a  consideration  of  eight  hundred 
dollars.  In  February,  1851,  James  conveyed  said  tract  to  de* 
fendant  Chambers  for  a  consideration  of  one  thousand  five  hun« 
dred  dollars,  and  Charles  Bailey  and  wife  conveyed  the  home- 
stead on  the  same  day  to  the  same  party  for  a  consideration  of 
two  thousand  dollars.  In  April  and  October,  1851,  judgments 
were  obtained  against  Charles  Bailey;  the  whole  of  the  land  waa 
sold  under  execution,  and  plaintiff  Wood  became  the  purchaser. 
He  alleges  that  the  conveyances  made  by  Bailey  and  his  son 
were  made  to  hinder,  delay,  and  defraud  creditors,  and  that  de- 
fendant Chambers  had  notice,  and  this  was  the  issue  tried. 
Defendant  requested,  among  others,  the  following  instructions: 
'*  7.  That  the  payment  of  a  valuable  and  adequate  consideration 
for  the  land  is  a  circumstance  that  the  jury  should  consider  i:« 
determining  the  good  faith  and  fair  dealing  of  the  purchaser;  8. 
That  the  defendants  causing  an  investigation  to  be  made  as  to 
the  right  of  the  Baileys  to  convey  a  good  title  is  another  circum- 
stance for  the  jury  to  consider  in  determining  the  good  faith 
and  fair  dealing  of  the  defendant  in  the  transaction."  Yerdici 
and  judgment  for  defendant.  New  trial  denied  and  plaintitf 
appealed. 
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O.  W.  HorUm  and  J.  E.  Shepard,  for  the  appellant. 

N,  Holland^  for  the  appellee. 

By  Court,  Wheeleb,  J.  The  seventh  and  eighth  instmctiona 
complained  of  are  objectionable  as  calling  the  minds  of  the  joiy 
to  particular  parts  of  the  eyidence,  and  giving  those  parts  undue 
prominence,  instead  of  leaving  the  question  of  intention  to  be 
decided  by  them  in  view  of  all  the  circumstances  of  the  case. 
The  example  of  this  objectionable  mode  of  asking  charges, 
however,  had  been  set  by  the  plaintiff  in  tbe  instructions  asked 
by  him.  His  instructions,  repeating  in  detail  portions  of  the 
evidence,  having  been  given,  it  was  natural  that  the  defendant 
should  seek  to  countervail  their  effect  by  bringing  prominently 
to  view  other  portions,  which  he  deemed  favorable  to  himself. 

But  a  graver  objection  to  these  charges  is  their  tendency  to 
confound  ideas  which  ought  to  be  kept  distinct.  To  render  a 
conveyance  valid  under  the  statute  of  frauds,  Hart.  Dig.,  art. 
1152,  it  is  not  enough  that  it  is  for  a  valuable  consideration. 
It  must  also  be  bona  fide;  for  if  it  in  fact  be  made  to  defraud 
or  defeat  creditors,  it  will  be  void  although  there  may  be  a  val- 
uable and  an  adequate  consideration:  EdringUm  v.  Sogers^  16 
Tex.  188;  1  Story's  Eq.  Jur.,  sec.  369.  In  the  seventh  charge 
this  principle  is  lost  sight  of.  Because  an  adequate  consideration 
was  paid,  it  does  not  follow  that  the  purchaser  did  not  know 
that  his  vendor  made  the  conveyance  to  defeat  and  defraud  his 
creditors.  So  of  the  eighth  instruction,  the  examination  in  the 
clerk's  office  to  see  if  there  was  any  lien  or  incumbrance  upon 
the  land  proves  that  the  defendant  intended  to  get  a  good  and 
indefeasible  title;  but  not  that  he  did  not  know  that  he  would 
thereby  enable  his  vendor  to  defraud  his  creditors.  That  is  a 
non  nequilur.  The  question  was  one  of  good  faith,  depending 
upon  actual  knowledge  and  intention  on  the  part  of  the  defend-, 
ant  and  his  vendor;  and  that  question  the  juxy  were  to  decide 
upon  a  view  of  all  the  evidence  before  them.  If  they  had  not 
been  so  informed  distinctly  in  other  portions  of  the  charge, 
and  the  objectionable  instructions  stood  alone,  unexplained 
by  other  instructions,  they  would  certainly  require  a  reversal 
of  the  judgment.  But  the  true  questions  for  the  jury  to  decide, 
and  the  evidence  upon  which  they  must  decide,  were  clearly  and 
distinctly  presented,  and  in  their  application  expressly  to  the 
facts  of  the  case,  in  the  instructions  given  at  the  instance  of  tbe 
plaintiff.  These  instructions  were  so  clear,  express,  and  posi- 
tive, and  were  enforced  in  bo  many  forms  of  expression,  that  it 
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18  scarcely  possible  their  effect  could  ha^e  been  impaired,  or 
that  the  jury  were  misled  by  the  instniotions  complained  of. 
Any  injurious  effect  which  the  latter  might  have  had,  standing 
alone,  must  have  been  effectually  countervailed  by  the  former. 
And  we  have  heretofore  decided  that  it  is  not  sufficient  to  reyerse 
a  judgment  that  the  charge  to  the  jury  embraces  erroneous 
propositions,  if  their  effect  is  removed  by  other  portions  of  the 
charge,  and  upon  the  whole  the  chaige  was  not  un&Torable  to 
the  party  seeking  the  reverspl:  Mercer  ▼.  JSoQ,  2  Tex.  284;  as  in 
the  present  case,  we  do  not  deem  that  it  \mk 

As  to  the  two  hundred  acres  which  are  within  the  homestead 
exemption,  it  is  clear  the  plaintiff  can  have  no  right  of  action. 
The  English  doctrine,  it  is  said,  is  that  in  order  to  make  even 
a  voluntary  conveyance  void  as  to  creditors,  existing  or  subse- 
quent, it  is  indispensable  that  it  should  transfer  property  which 
would  be  liable  to  be  taken  in  execution  for  the  payment  of 
debts:  1  Story's  Eq.  Jur.,  sec.  367.  Clearly  the  conveyance  of 
the  homestead  for  a  valuable  consideration  cannot  be  deemed  a 
conveyance  to  defraud  creditors  from  whose  claims  there  is  a 
peiTDanent,  enduring  exemption,  placed  beyond  the  power  even 
of  the  legislative  authority.  And  as  to  the  other  two  hundred 
Acres,  we  are  of  opinion  the  verdict  of  the  jury  was  uninfluenced 
by  any  error  in  the  charge  of  the  court;  and  the  question  being 
one  of  fact  peculiarly  within  the  province  of  the  jury,  that  their 
verdict  was  not  so  contrary  to  evidence  as  to  warrant  the  reversal 
of  the  judgment  on  that  ground.  On  the  whole,  we  are  of  opin- 
ion, therefore,  that  it  be  affirmed. 

Judgment  affirmed.  

Full  Considbration  roa  Fbauddlent  Conveyanck  is  not  sutiiciotit  to 
validate  a  deed  unless  accompanied  by  good  faith  on  the  part  of  the  veuilee: 
Roger9  ▼.  Evans,  56  Am.  Dec  537,  and  note  540;  Clark  v.  Dejtew,  G4  M.  717; 
(essup  V.  Johnson,  67  Id.  243. 

Instructions  Erroneous  in  Onb  Point,  but  Gollbotivelt  Correct,  and 
properly  expounding  the  law  as  a  whole,  are  not  ground  for  reversal,  and  the 
Instructions  are  to  be  taken  as  a  whole:  Terry  v.  Buffington,  56  Am.  Dec.  423; 
Williams  v.  Vanmeter,  41  Id.  644.  Erroneous  instructions  are  not  cured  by 
the  fact  that  correct  instructions  accompany  them:  Hickman  v.  Oriffin,  34 
Id.  124;  but  if  the  erroneous  instructions  could  not  have  worked  an  injury  nor 
misled  the  jury,  judgment  will  not  be  reversed  on  account  of  their  being 
given:  Nicholson  v.  New  York  etc  R,  R,  Co.^  56  Id.  390;  MePheraon  v.  Mo- 
Pherson^  53  Id.  416;  Johnson  v.  Evans,  50  Id.  669;  Zaehary  v.  Paee^  47  Id. 
744;  Armstrong  v.  TaU,  42  Id.  656;  and  People  v.  Ounningham,  43  Id.  709, 
flote  718,  where  prior  cases  are  collected. 

Thb  pbincipal  qasb  18  CITED  In  Cox  V.  Shropeshirtt  25  Tex.  124,  and 
Jiartd  V.  SomerOf  26  Id.  559,  to  the  point  that  to  render  a  conveyance  void 
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as  to  creditors,  it  Ib  iodispenaable  tlifti  it  should  transfer  property  liable  to  bs 
taken  in  execution  for  the  payment  of  debts;  in  Lipin  v,  Le  Oier»e,  48  Id.  140^ 
as  a  precedent  for  the  practice  of  selling  in  execution  land  fraudulently  con- 
veyed  away,  and  of  the  purchaser  bringing  suit  to  set  aside  the  oonv^eyanos 
and  recoTcr  the  land;  and  in  Hardy  ▼.  Broaddua,  35  Id.  685,  to  the  point 
that  a  Umafidt  purchaser  will  be  protected  in  the  property  purobased  otod 
against  creditors. 


LooKBiDGE  V.  Baldwin 

[20  Texas,  90S.] 

District  Court  uas  Jctrisdiction  to  Recover  from  Bidder,  who  fails  to 
comply  with  tlie  terms  of  an  cxccntion  sale,  twenty  per  cent  on  the  value 
of  the  property  bid  off  by  him,  although  the  amount  to  be  recovered  is  le.mi 
than  one  hundred  dollars. 

Sals  undir  Writ  ot  Venditioni  Exponas  is  Sale  "bt  Virtue  or  Exs- 
ouTiox,"  within  a  statute  providing  "that  if  any  person  shall  bid  ofT 
property  at  any  sale  made  by  virtue  of  an  execution,  and  ihall  fail  to 
comply  with  the  terms  of  the  same,  he  shall  be  liable,"  etc. 

Error  in  Istroducino  Secoitdart  Eyidsnob  is  Corrected  and  Over 
COME  by  the  subsequent  introduction  of  primary  evidence  to  the  same 
point. 

Purchaser  at  Execution  Sale  must  Comply  or  manifest  readiness  tovcom* 
ply  with  the  terms  of  the  sale  before  he  can  expect  a  deed  to  be  given  or 
even  tendered  to  him. 

Statute  ot  Frauds  has  No  Appliqation  to  Eniobobmsnt  ov  Penalty 
for  not  completing  the  contract  of  sale  of  land  agreed  upon,  by  making  a 
bid  at  an  execution  sale. 

Motion  to  recover  penalty.  Certain  laud  sold  by  the  Bheriil 
under  a  writ  of  venditioni  exporuis  was  bid  in  by  defendant.  He 
flailed  to  pay  the  price  bid,  and  the  property  was  again  exposed 
for  sale.  He  bid  it  in  again,  but  did  not  immediately  pay  the 
money,  and  the  sheriff  again  advertised  it  for  sale,  but  defendant 
paid  the  amount  bid,  and  received  a  deed  before  the  day  of  sale. 
Plaintiff  asked  for  damages  on  both  sales.  The  court  gave  judg- 
ment for  the  amount  of  penalty  on  the  first  bid,  and  defendant 
appealed. 

Stewart  and  MiUs,  for  the  appellant. 
Parker  and  Nichola,  for  the  appellees. 

By  Oourt,  Bobxbis,  J.  This  is  a  motion  in  the  district  court 
against  a  bidder  at  a  sheriff's  sales  of  land  under  a  writ  of  ven- 
ditioni exponas,  to  recover  seventy-five  dollars  and  forty  cents, 
being  twenty  per  cent  on  the  amount  of  his  two  bids,  on  account 
of  his  having  failed  to  comply  with  the  terms  of  the  sales  accord- 
ing  to  his  bids. 

Am.  Dao.  Vol.  XJO— 9S 
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The  court  rendered  a  judgment  for  forty-seTen  dollars,  thai 
being  twenty  per  cent  on  the  amount  of  ttie  first  bid«  It  will 
be  unnecessary  to  consider  the  questions  arising  on  the  second. 

Lockridge,  the  defendant,  objected  to  this  motion:  1.  That 
the  district  court  had  no  jurisdiction,  the  amount  sought  to  be 
recovered  being  under  one  hundred  dollars;  and  2.  That  the 
sale,  having  been  made  under  a  writ  of  venditioni  exponatf,  was 
not  a  sale  "by  virtue  of  an  execution,"  and  that  therefore  the 
statute  giving  this  remedy  does  not  apply  to  a  bid  at  such  sale. 

1.  The  statute  under  which  this  motion  is  made  reads  as  fol- 
lows: "That  if  any  person  shall  bid  off  properly  at  any  sale 
made  by  virtue  of  an  execution,  and  shall  fail  to  comply  with 
the  terms  of  the  same,  he  shall  be  liable  to  pay  to  the  plaintiff 
or  plaintiffs  in  execution  twenty  per  cent  on  the  value  of  the 
property  so  bid  off,  besides  costs,  to  be  recovered  before  the 
court  whence  the  execution  issued,  by  motion,  three  days'  pre- 
vious notice  being  given  to  him  or  her  that  said  motion  will  be 
made:"  Hart.  Dig.,  art.  1338. 

By  becoming  the  highest  bidder  at  the  sale,  the  defendant 
made  himself  a  participant  in  and  about  the  suit  of  Baldwin^ 
Starr,  S  Co.  v.  Bussell  el  al.,  the  judgment  in  which  was  being 
executed  by  the  process  of  the  court.  If  he  had  complied  with 
the  terms  of  the  sale,  he  would  have  been  giving  aid  to  its  exe- 
cution; but  as  he  failed  to  comply,  he  was  thwarting  the  course 
of  the  law  in  its  administration  of  justice  between  the  parties. 
His  act  is  in  the  nature  of  a  contempt  to  the  court  by  the  ob- 
struction of  its  process.  If  the  court  had  not  the  right  to  com- 
pel respect  for  its  process  of  execution  by  the  enforcement  of 
some  such  penalty,  it  might  often  be  powerless,  and  would  fail 
to  execute  its  own  judgments,  by  an  endless  succession  of  bids 
not  complied  with  by  the  bidders.  Courts  of  general  jurisdic- 
tion have  an  inherent  power  of  self-protection  by  punishing  acts 
done  in  contempt  of  their  process:  4  Bla.  Com.  285.  This  act 
was  passed  to  regulate  and  give  direction  to  this  power;  and  it 
gave  to  the  plaintiff  the  right  to  make  the  motion  to  enforce  the 
penalty,  because  his  interest,  being  directly  affected  by  such  act, 
would  be  a  strong  incentive  to  induce  him  to  move  against 
any  one  who  should  thus  endeavor  to  trifle  with  the  process  of 
the  court. 

2.  To  maintain  this  motion,  the  sale  must  have  been  by  virtue 
of  an  execution.  Execution  is  defined  to  be  the  act  of  carrying 
into  effect  the  final  judgment  of  a  court.  The  writ  which 
authorizes  the  officer  so  to  carry  into  effect  such  judgment  is 
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also  called  an  execation:  1  Bout.  Law  Diet.  495.  Venditioni 
exponas  is  "a  writ  of  execution,  directed  to  the  sheriff,  com* 
manding  him  to  sell  goods  or  chattels,  and  in  some  states  lands, 
which  he  has  taken  in  execution  by  Tirtue  of  a  Jieri  facias,  and 
which  remain  unsold: "  2  Id.  621. 

In  Tidd's  Practice  it  is  said  that  "  if  the  sheriff  return  (on  a 
Jieri  facias)  that  he  has  taken  goods  which  remain  in  his  hands 
for  the  want  of  buyers,  the  plaintiff  may  sue  out  a  writ  of 
venditioni  exponas,  reciting  the  former  writ  and  return,  and 
commanding  the  sheriff  to  expose  the  goods  to  sale,  and  hare 
the  moneys  arising  therefrom  in  court  at  the  return  of  it;  or  if 
goods  are  not  taken  to  the  Talue  of  the  whole,  the  plaintiff 
may  have  a  vendiiioni  exponas  for  part,  and  a  fieri  facias  for  the 
residue,  in  the  same  writ:"  2  Tidd's  Pr.  1020. 

It  will  be  seen  that  the  writ  issued  in  this  case  answers  exactly 
the  description  of  a  vendiiioni  exponas  as  defined  by  these  authors. 
The  question  is,  whether  such  a  writ  is  contemplated  by  the  use 
of  the  word  "  execution  *'  found  in  this  statute.  At  the  first  or- 
ganization of  the  district  courts  by  the  republic  of  Texas,  it  was 
enacted  that  "  it  shall  be  the  duty  of  the  judge  of  any  court  to 
cause  the  judgment,  sentence,  or  decree  of  the  court  to  be  earned 
into  execution  agreeably  to  law:"  Hart.  Dig.,  art.  1268.  In 
1839  a  general  execution  law  was  passed,  giving  the  form  of  the 
writ,  corresponding  to  the  common-law  writ  of  fieri  facias,  ex- 
cept that  it  included  lands  as  well  as  goods  and  chattels:  Id., 
arts.  1271-1287.  This  act  was  repealed  by  the  act  of  1840,  and 
another  general  act  passed,  in  which  the  form  was  omitted,  and 
no  directions  given  as  to  {he  form  of  the  writ:  Id.,  arts.  1288- 
1310.  This  was  after  the  adoption  of  the  common  law,  Id., 
art.  127,  which  was  by  act  of  January  20,  1840.  One  year 
after  the  adoption  of  the  common  law  an  act  was  passed  ex- 
empting slaves  from  ''forced  sales,  by  virtue  of  any  writ  of 
venditioni  exponas,  f/sri  facias,  or  execution  of  any  kind,"  etc. : 
Id. ,  art.  1322.  This  act  was  repealed  during  the  same  year,  and 
it  is  only  cited  for  the  purpose  of  showing  that  the  legis- 
lativo  authority  had  recognized  venditioni  exponas  as  one  of  the 
writs  of  execution.  It  is  quite  reasonable  that,  upon  the  adop- 
tion of  the  common  law,  the  courts  and  their  ofiGicers  should  at 
once  adopt  the  writs  known  and  used  in  common-law  countries, 
so  far  as  they  were  in  accordance  with  our  own  statutes.  And 
it  may  well  be  presumed  from  this  act  that  this  writ  had  thus 
come  into  practice.  There  was  not  then,  nor  is  there  yet,  any 
statute  contravening  its  use. 
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After  this  statutory  recognition  of  this  writ,  an  act  was  passed^ 
styled  ''An  act  to  reduce  into  one  and  amend  the  several  acta 
concerning  executions,"  which  is  still  in  force.  This  does  not 
give  any  form  or  name  of  an  execution,  and  it  is  fair  to  presume 
that  such  writs  were  intended  to  be  used  as  were  then  in  oae, 
and  recognized  by  former  laws. 

A  writ  of  execution  is  the  embodied  power  of  the  court  in 
the  shape  of  a  command  to  a  ministerial  officer,  respecting  the 
rights  of  the  parties  to  the  judgment,  and  imposing  upon  the 
officer  certain  duties  and  liabilities  prescribed  by  law.  The 
writ  must  assume  a  shape  with  reference  to  those  rights,  duties, 
and  liabilities  thus  prescribed.  For  instance,  we  cannot  adopt 
the  form  of  fieri  facial  strictly  because  it  is  the  right  of  the 
plaintiff  to  have  the  defendant's  land  sold  if  necessary,  and  it 
is  the  duty  of  the  sheriff  to  levy  on  it  in  the  enforcement  of  a 
judgment,  upon  the  contingency  and  in  the  manner  prescribed 
by  law:  Hart.  Dig.,  art.  1327.  So,  too,  the  writ  of  levari  facias 
is  not  applicable  for  the  same  reason.  The  writ  of  capias  ad 
salufadendum  cannot  be  taken  out,  because  our  constitution  has 
abolished  imprisonment  for  debt,  and  the  plaintiff  has  no  right 
to  take  the  body  in  satisfaction:  Bill  of  Bights,  Id.,  p.  52,  seo. 
15.  The  law,  then,  giving  the  plaintiff  the  right  to  have  the 
defendant's  lands,  as  well  as  his  goods  and  chattels,  sold  abso- 
lutely, makes  the  writ  ot  fieri  facias  most  applicable,  and  requires 
but  a  slight  addition  for  its  adoption.  Nor  does  that  change 
(extending  it  to  the  sale  of  lands)  materially  alter  the  principles 
of  law  attaching  to  it  as  a  process  of  execution. 

The  writ  of  venditioni  exponas  ariles  out  of,  and  is  partly  de- 
pendent upon  and  auxiliary  to,  the  writ  of  fieri  facias.  It  but 
embodies  the  rights  of  the  parties  and  the  duties  of  the  officer, 
after  an  execution  has  been  returned  with  a  levy  on  property  in- 
dorsed on  it.  It  had  its  origin,  as  is  very  probable,  in  the  exi- 
gencies of  the  sheriff's  duties  and  liabilities.  For  if  the  sheriff 
levied  on  property  by  virtue  of  a  fieri  facias,  and  the  return 
day  arrived  before  he  had  sold  the  same,  he  had  the  power,  and 
it  was  his  duty,  to  sell  it  after  that  day:  Tidd's  Pr.  1021;  Ham- 
xUon  V.  Ward,  4  Tex.  356.  If  the  sheriff  did  not  return  ttie 
writ  at  return  day,  he  was  liable  to  a  rule  or  to  a  suit:  Tidd's 
Pr.  1017-1019;  Hart.  Dig.,  art.  1287;  if  it  were  doubtful 
whether  he  had  levied  on  property  sufficient  to  satisfy  the  judg- 
ment, it  was  hazardous  for  him  to  retain  thd  execution.  That 
difficulty  was  obviated  by  his  returning  HtLQ  fieri  facioM^  with  his 
levy  indorsed  on  it,  with  an  excuse  for  not  selling,  and  then  the 
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plaintiff  cotdd  take  out  an  order  of  sale  to  sell  the  property 
thns  leTied  on  for  his  benefit,  and  this  was  the  writ  of  vendi" 
Honi  exponas^  which  could  be  issued  singly,  as  in  this  case,  or 
in  conjunction  with  another  writ  of  fieri  facias:  Tidd's  Pr.  1020. 

Upon  principle,  we  can  see  no  objection  to  this  as  a  writ  of 
execution,  and  deem  it  to  be  lawful. 

The  most  usual  practice,  perhaps,  is  to  issue  another  execution, 
and  indorse  on  it  the  IcTies  returned  by  the  sheriff  on  the  for- 
mer writ;  and  we  do  not  say  that  this  is  not  the  correct,  and 
perhaps  the  best,  practice. 

An  exception  is  taken  by  the  appellant  that  the  court  erred  in 
admitting  the  judgment  and  preyious  executions  to  be  read  in 
evidence.  Without  deciding  that  this  CTidence  was  necessary, 
it  was  but  introductory  in  its  character  to  show  the  foundation 
upon  which  the  writ  of  venditioni  exponas  was  predicated,  and 
could  not  possibly  prejudice  the  appellant's  cause. 

The  plaintiff  read  in  evidence  the  return  of  the  sheriff  on  the 
writ  of  venditioni  expoTias^  to  show  that  the  defendant  had  bid 
off  the  land,  and  had  failed  to  comply  with  his  bid;  to  which 
defendant  excepted  as  being  secondary  evidence.  It  is  a  sufficient 
answer  to  this  objection,  without  discussing  its  merits,  that  the 
deputy  sheriff,  who  made  the  return,  was  immediately  placed  on 
the  stand,  and  testified  to  all  the  facts  pertaining  to  the  sale,  as 
stated  in  the  return.  And  if  it  be  admitted  that  the  return  was 
secondary  evidence,  the  defect  was  supplied  and  supplanted  at 
once  by  what,  in  the  objection,  was  admitted  to*  be  the  beat 
« vidence. 

It  is  contended  that  the  defendant  was  released  from  his  bid 
by  the  fact  that  the  sheriff  did  not  tender  him  a  deed  on  the  day 
of  sale.  The  statement  of  facts  shows  that  two  days  after  the 
sale  the  sheriff  tendered  a  deed,  and  demanded  a  compliance  with 
the  sale.  By  the  statute,  it  is  provided  "  that  when  a  sale  has 
been  made  and  the  terms  thereof  complied  with,  the  sheriff  shall 
execute  and  deliver  to  the  purchaser  a  conveyance,"  etc. ;  and 
also  '*  that  when  the  terms  of  the  sale  shall  not  be  complied 
with  by  the  bidder,  the  sheriff  shall  proceed  to  sell  the  property 
again  on  the  same  day,  if  there  be  sufiSicient  time;  but  if  not,  he 
shall  readvertise  the  same  for  the  next  succeeding  regular  sale 
day:"  Hart.  Dig.,  arts.  1346, 1339.  It  does  not  appear  why 
the  sheriff  did  not  again  sell  the  property  on  the  same  day;  and 
in  the  absence  of  all  testimony  on  that  subject,  it  may  be  pre- 
sumed that  the  sheriff  did  his  duty  under  the  circumstances. 
It  may  be,  under  a  proper  construction  of  these  two  clauses, 
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that  either  parly  would  hare  a  right  to  insist  npon  the  sale  being 
concluded,  at  least  bj  some  written  memorandum,  and  bj  pay- 
ment of  the  purchase  money  on  the  day  of  sale,  or  at  least  as 
soon  as  practicable.  But  it  is  for  the  purchaser  to  take  the  first 
step,  by  complying,  or  manifesting  a  readiness  to  comply,  with 
the  terms  of  the  sale  before  he  can  expect  the  deed  to  be  given  or 
even  tendered  to  him.  And  if  he  does  not  do  so  on  the  day  of 
sole,  no  good  reason  is  seen  why  the  purchaser  would  be  released 
from  his  bid  by  his  own  failure  for  two  days  to  take  the  initia* 
tive  towards  closing  the  contract,  and  by  his  entire  refusal  then 
to  comply  when  a  deed  was  tendered  to  him  by  the  sheriffs 

The  objection  that  there  was  no  memorandum  in  writing 
made  to  bind  the  contract  of  sale  is  equally  untenable.  This  is 
not  a  proceeding  to  enforce  a  contract  for  the  sale  of  land,  but 
to  enforce  a  penalty  for  not  completing  the  contract  of  sale 
agreed  upon  by  the  making  of  the  bid:  Hart.  Dig.,  art.  1451; 
Jamea  t.  Fulcrod,  5  Tex.  512  [55  Am.  Dec.  743]. 

We  are  satisfied  that  this  is  a  proper  case  for  the  exercise  of 
this  remedy,  so  necessary  to  protect  the  rights  of  litigants,  and 
BO  necessary  to  sustain  the  majesty  of  the  law.  Judgment  is 
affirmed. 

Judgment  affirmed.  

Circuit  Ck)UBT  has  Jubisdiction  to  Watch  oykbl  Bxsoutioh  or  ns 
Decrees,  and  to  regulate  all  proceedings  under  them  until  the  case  Is  finally 
disposed  of:  ToaUy  y.  Oridley,  41  Am.  Dec.  628. 

Impropeb  Admission  or  Record  Coft  or  Instrument  is  Cured  by  the 
subsequent  production  of  the  original:  If  art  v.  Gregg,  36  Am.  Deo.  166;  and 
where  a  party  whose  declarations  were  improperly  introduced  in  evidence 
afterwards  tiUces  the  stand  and  testifies  in  exact  accordance  with  the  decla- 
rations, it  was  held  that  the  court  cannot  say  that  their  admission  resulted 
unfavorably  to  the  appellant:  Innis  ▼.  Steamer  Senator,  54  Am.  Dec  305, 
and  note. 

Failure  or  Purchaser  at  Execxttion  Sale  to  Make  or  Otteb 
Fatment  within  the  time  agreed  is  a  default  upon  his  contract  for  which  ha 
is  liable:  Cqfman  v.  Hampton,  37  Am.  Dec.  511;  and  the  sheriff  or  plaxntifl 
may  sue  for  breach  of  contract:  Eobinaon  y.  Churth,  41  Id.  47. 

The  principal  case  is  cited  in  Toung  ▼.  SmUk,  23  Tex.  599,  600;  BoT' 
den  V.  TiUman,  39  Id.  272;  Borden  v.  McRae,  46  Id.  400;  and  Segvin  t.  Ma- 
varkk,  24  Id.  532,  to  the  point  that  a  venditioni  eaeponag  is  a  writ  of  ezeootioa 
known  to  the  law,  and  will  confer  authority  npon  an  officer  to  sell  land. 
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Vandeyeb's  Adminibtbatobs  v.  Feesicah. 

[20  Teus.  833.] 

SaiT  90  Cakobl  Bxsd  Alleged  to  be  nr  Tbust  Dead  not  be  brought  in  the 

eomity  in  which  the  land  is  eitnated. 
Suit  to  Trace  Tbuct  fbom  Land  to  Monet  thxongh  an  estate  in  iifooew 

of  adminietration  is  not  a  suit  npon  a  chum,  reqnirsd  to  be  presented  to 

the  administrator  for  allowance. 
Glaoi  to  bk  Subbooatsd  to  B1QBT8  or  Admzhistbaior  AOADrav  Iv- 

voosNT  PuBCHABEB  of  land  held  in  tmst  by  the  deceased,  but  sold  bj 

the  administrator  on  credit,  is  not  a  daim  required  to  be  prassnted  to  the 

administrator  for  allowanoe. 
Want  or  Ck>Nsn)XBATioH  roR  Deed  b  Btidihob  or  Trobt  itw.A«Ptm»  b^ 

tween  the  parties. 
PosBEssiov  or  Laitd  bt  Obavtobs  atkeb  Ck>NyBTAiiaB  is  a  strong  oonobo* 

ratiTe  circumstance  to  establish  a  tmst  relation  between  grantor  and 

grantee. 
Pathbrt  or  PuBOHASE  MoHET  AS  EviiiEvcB  or  Tbubt  is  an  afllrmathre 

fact^  and  must  be  establidied  by  higher  testimony  than  prod  of  dsdh^ 

rations  of  the  deceased  alleged  trustee. 
KoN-PATiczBT  or  PiJBOHASB  MoNEY  AS  Eyidenob  or  Tbvst  is  a  segatiTS 

fact,  and  the  admissions  of  the  deceased  alleged  trustee  become  appropri- 
ate evidence,  and  when  sustained  by  conoborating  cironmstances,  comply 

with  the  rules  of  evidence. 
Allegation  that  Conybtanob  was  to  DsfBAUD,  Hinder,  axd  Dblat 

CBBDnoBS,  made  as  a  defense  by  a  grantee  against  a  grantor,  who  seeks 

to  have  the  deed  declared  a  trust,  should  be  supported  by  evidence  that 

there  wers  creditors  at  the  time  of  the  conveyance. 
Sale  or  Hombotbad  Premises,  not  Liable  roR  Dbbtb,  cannot  be  regaided 

as  evidence  of  intent  to  defraud,  hinder,  or  delay  creditors. 
Gbbtui  que  Trvbt  mat  be  Subrogated  to  Bights  or  Administratob, 

where  land  held  in  trust  by  a  deceased  trustee  has  been  sold  on  credit  by 

the  administrator.    The  notes  tsken  in  payment  will  be  canceled,  and 

the  money  will  be  ordered  to  be  paid  by  the  innocent  porohasers  to  the 

eestal  quBtrwiL 

Suit  to  cancel  deed.  Freeman  and  wife  executed  a  deed  for 
certain  land  to  YandeTcr,  alleged  to  be  in  tmst.  Yanderer 
died,  and  his  administrator  sold  the  land  to  Myrick  and  Mayes, 
who  gaye  their  notes  for  the  purchase  money,  but  paid  no  part 
of  it.  Freeman  brought  suit  to  have  the  deeds  to  Myrick  and 
Mayes  canceled,  or  if  that  could  not  be  done,  then  to  be  subro- 
gated to  the  rights  of  the  administrator,  haye  the  notes  can- 
celed, and  the  money  to  become  due  on  them  paid  to  him.  The 
court  gave  judgment  for  plaintiff,  and  granted  the  latter  prayer. 
It  appeared  that  Myrick  and  Mayes  were  "  innocent  purchasers 
without  notioe"  of  plaintiflfo'  daim.  The  adminisfapatars  ap- 
pealed* 
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Chandler  and  Turner  ^  for  the  appellants. 
Fixk  and  Sowers^  for  the  appellees. 

By  Court,  Bobebts,  J.  This  is  a  suit  to  set  aside  and  oanoel  a 
deed  executed  by  Freeman  and  wife  for  certain  land  to  Yande- 
Ter,  alleged  to  be  in  trust  for  a  purpose,  which  was  not  accom- 
plished; or  if  the  land  had  been  sold  to  an  innocent  purchaser, 
then  to  reach  the  purchase  money  by  a  direct  reoorezy  from  the 
purchaser. 

Under  the  latter  altematiTey  Freeman  and  wife  recoyered  a 
judgment,  which  is  brought  here  for  revision  on  appeal. 

It  is  objected  to  this  proceeding,  that  as  a  suit  for  land  it  is 
wrongly  prosecuted  in  Burnett  county,  the  land  being  situated 
in  Gillespie  county;  and  as  a  suit  for  money  it  must  fail,  because 
the  claim  was  not  presented  to  the  administrators.  These  ob- 
jections presuppose  a  state  of  case  that  does  not  exist.  For  the 
suit  is  not  for  the  recoveiy  of  the  land,  or  for  the  reooTexy  of  a 
claim  against  the  estate  of  Yandever,  but  it  is  to  quiet  the  title 
by  a  cancellation  of  the  deed  if  practicable,  or  to  trace  a  trust 
from  land  to  money  through  the  estate,  which  it  is  competent 
for  a  court  of  equity  to  do.  That  the  deed  was  made  in  trust 
for  some  purpose  is  fully  established.  All  the  witnesses,  four 
in  number,  state  that  Yanderer  said  he  had  given  no  considera- 
tion for  the  deed.  The  witnesses  to  the  deed  state  that  no  con- 
sideration passed  from  Yandever  to  Freeman  and  wife.  The 
pleadings  of  defendants  show  or  take  for  granted  that  Freeman 
and  wife  continued  in  possession  of  the  land,  and  pray  a  writ  of 
possession  to  be  awarded  to  defendants  at  the  termination  of  the 
suit;  which  is  a  strong  corroborative  circumstance  to  establish  the 
trust.  In  Mead  v.  Bandolph,  8  Tex.  191,  which  is  very  analogous 
to  this,  it  was  held  that  one  witness  with  strong  corroborating 
circumstances  could  establish  such  a  trust,  although  the  trustee 
was  dead.  This,  as  well  as  Mead  v.  Banpolph,  supra,  is  distin- 
guishable from  the  case  of  NeiU  v.  Keese,  5  Id.  23  [61  Am.  Dec. 
746],  and  other  like  cases,  in  this,  that  in  those  the  payment  of 
the  purchase  money  is  an  afibmative  fact,  upon  which  the  trust 
sought  to  be  set  up  is  based;  and  therefore  it  must  be  estab- 
lished by  other  and  higher  testimony  than  by  proof  of  the  dec- 
larations of  the  deceased  trustee.  In  this  case  the  non-payment 
of  the  purchase  money  by  Yandever,  upon  which  complainants 
seek  to  base  the  trust,  is  a  negative  fact,  not  susceptible  of  direct 
proof  9  if  their  allegation  be  true.  It  can  only  be  proved  by 
establishing  droumstances  corroborative  of  and  consistent  with 
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the  tmfh  of  their  allegatioii;  and  in  this  point  of  Tiew  the  ad- 
missions of  the  deceased  trustee,  well  established,  become  ap- 
propriate, and  fzjqnently  the  principal,  testimonj,  to  establish 
the  negative  fact.  When,  however,  the  admission  is  not  only 
weU  established,  but  amply  sustained  by  a  strong  corroborating 
circumstance,  as  in  this  case,  the  rule  of  evideixce  is  complied 
with:  Mead  t.  Eandolphf  8  Id.  191.  The  point  being  settled 
that  the  deed  was  made  upon  trust  for  some  purpose,  the  im- 
portant question  in  the  case  remains  yet  to  be  determined;  and 
that  is.  Was  the  conveyance  made  to  defraud,  hinder,  or  delay 
creditors? 

A.  O.  Cooley,  who  seems  to  be  an  intelligent  and  impartial 
witness,  states  that  he  was  called  on  by  Yandever  on  two  occa- 
sions, and  for  the  purpose  of  enlisting  his  aid  if  necessaiy,  he 
was  put  in  possession  of  all  the  facts  by  Yandever  as  to  the  con- 
sideration and  objects  of  the  conveyance.  This  witness  shows 
that  the  object  of  the  deed  was  to  enable  Yandever  to  effect  a 
sale  or  other  disposition  of  the  property  for  Freeman  and  wife. 
He  further  states  that  he  heard  Yandever  say  that "  he  was  con- 
vinced that  a  pariy  here  were  making  eveiy  effort  to  crush  Free- 
man's family,  by  getting  up  and  urging  unjust  claims  against  him 
[Freeman]  and  attaching  Mrs.  Freeman's  property  for  them; 
that  he  knew  this  property  was  bought  by  her  when  she  was 
Mrs.  Holden,  before  her  marriage  with  Freeman;  but  that  it  was 
better  for  her  to  sell  it,  and  avoid  expense  and  annoyance  in  de- 
fending it  from  claims  against  Freeman."  Several  of  the  other 
witnesses  state  that  they  heard  Yandever  say  **  that  the  deed 
was  made  for  the  purpose  of  securing  Mr.  Freeman  from  having 
his  property  taken  for  some  illegal  debt."  These  remarks,  thus 
detailed  by  these  other  witnesses,  were  isolated  from  any  con- 
necting circumstances,  and  are  entirely  consistent  with  the  ver- 
sion of  the  matter  given  by  Cooley,  when  taken  in  connection 
with  his  testimony.  That  conclusion  is  strengthened  by  the  fact 
that  the  evidence  does  not  show  that  there  were  any  debts  against 
Freeman,  or  that  he  was  ever  in  any  way  involved  either  in  debt 
or  in  litigation,  even  up  to  the  time  of  the  trial;  and  also  by  the 
fact  that  as  Freeman  and  wife  were  in  possession  of  the  land,  it 
was  most  probably  their  homestead,  and  would  not  have  been 
liable  for  the  debts.  And  again,  whenever  debts  are  spoken  of, 
they  are  represented  as  unjust  claims,  in  anticipation  to  be  pre- 
ferred against  Freeman,  and  no  real  creditors  are  shown  to  have 
ever  existed. 

All  this  testimony  considered  together  is  capable  of  the  con* 
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Btruction  that  there  reallj  were  and  have  been  no  oreditors,  or 
that  this  property  was  not  liable  for  Freeman's  debts;  and  that 
the  deed  was  made  in  trust  for  the  sale  of  the  land.  Phantom 
fears  may  haye  entered  into  their  motives  in  wishing  a  sale  to 
avoi')  the  perplexities,  as  they  imagined,  of  standing  upon  their 
Ijgal  rights;  bat  that  it  was  not  done  to  defraud  creditors.  In 
some  such  light  must  the  court  below  hare  viewed  the  case. 
Having  been  determined  in  favor  of  appellees,  it  is  sufficient,  so 
far  as  the  action  of  this  court  is  concerned,  that  the  testimony, 
regarded  in  its  strongest  light  for  appellants,  presents  conflict- 
ing tendencies,  of  a  character  which  would  forbid  the  reversal 
of  that  determination,  on  the  &cts.  The  judgment  is  affirmed. 
Judgment  affirmed.  

PaB8BS8iON  AS  Pbima  Faois  Bvidsncx  or  TiTui:  See  Plume  v.  Sewmtd^ 
60  Am.  Deo.  600,  note  601,  where  the  sabjeot  ia  diacoBied  at  length. 

Ck)NVSTANOB  TO  Dbfraud,  Hindsb,  aud  Dslat  Crkditobs  ie  binding  on 
the  parties,  and  neither  oan  set  up  against  others  the  fraud  on  the  creditors: 
Nichoh  ▼.  PaUen^  36  Am.  Deo.  713;  BriU  v.  Ayldl^  62  Id.  282;  and  SmUh  v. 
Orim^  67  Id.  400,  and  notes,  where  other  oaees  in  this  series  are  coUeoted. 
And  even  creditors,  in  order  to  attack  a  sale  on  the  ground  of  fraud,  must 
prove  their  debts. and  pursue  their  claims  to  judgment  and  execution  at  law: 
Meux  V.  Anthony,  62  Id.  274,  and  cases  collected  in  notes;  Miller  v.  Miller^ 
30  Id.  607;  8a^ford  MJg.  Co.  v.  Wiggin,  40  Id.  108. 

The  principal  case  is  oitxd  in  Ldmberg  v.  ^t&erstem,  61  Tez.  462,  to 
ihe  point  that  a  suit  to  cancel  a  deed,  alleged  to  be  in  trust  only,  may  be 
brought  in  the  county  where  the  defendant  resides,  iwto^  of  the  oounty 
where  the  land  is  situated. 
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-  rdO  Texas.  389.] 
liAin)    PUROHASXD  WITH    COMMUNITT    FUNDS  18    PrKSOMABLT    Ck>iaiUinTT 

Property,  though  the  deed  is  taken  in  the  name  of  the  wife. 
Presumption  that  Land  is  Commcnity  Propertt,  though  stsnding  in  tlM 
wife's  name,  may  be  overcome  by  proof  that  the  husband,  in  having  the 
property  put  in  her  name,  intcDcled  to  donate  it  to  her. 

Ck>NVETANCX    TO  WiPB  OF    LaNDS    PURCHASED  WITH    FUNDB    Of    HUEBAHB 

is  prima  facie  a  gift  from  the  latter  to  the  former;  but  the  premrnp* 
tion  may  be  rebutted  by  proof  that  the  purchase  was  for  his  own 

benefit. 

PbBSCMPTION    THAT    DeED    TO    HuSBAND    18    CONVETANCE    TO   OOMinTNlTT 

is  muck  stronger  than  when  the  deed  is  to  the  wife. 

CONYBTANCB    FROM    UUSBAND    TO    WiFB  U    NOT    FraUD  OD    partisa   Subi^ 

quently  beooming  his  creditors. 
SxransiONS  or  Smith  v.  Strahan,  16  Tex.  823,  explained  and  modified. 
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Obauhgkt  Johnbok  and  his  wife  Emily  purchased  land  from 
the  state  of  Texas  in  1846.  The  patent  was  taken  in  the  name 
of  the  wife.  In  1852  Emily  died,  leaving  Beveral  children. 
About  1850  Chauncey  Johnson  became  heavily  indebted,  and 
after  his  wife  died  the  land  was  sold  under  execution,  and 
Higgins  became  the  assignee  of  the  purchaser.  The  heirs  of 
Emily  claimed  the  property,  and  Higgins  brought  suit  against 
fbem.  The  judge  charged  that  where  property  is  purchased 
with  the  funds  of  the  community,  and  the  title  is  taken  in  the 
name  of  the  wife,  the  presumption  is  that  such  property  becomes 
part  of  the  community,  but  that  the  husband  could  donate 
property  to  the  wife;  and  if  such  was  the  intention  of  Chauncey 
Johnson  in  taking  the  patent  in  his  wife's  name,  it  would 
amount  to  a  gift  to  her,  and  the  land  become  her  separate  prop- 
erty.   The  jury  found  for  the  defendants,  and  plaintiff  appealed. 

(7.  W.  Janes^  and  Oldham  and  WhUe,  for  the  appellant. 
Hancock  and  Wefiy  for  the  appellees. 

By  Court,  Hexfbill,  0.  J.  But  one  question  is  presented  in 
this  case,  viz. :  Was  the  land  in  controversy  a  portion  of  the  com- 
mumty  estate  of  Chauncey  Johnson  ?  orwas  it  the  separate  prop- 
erty of  Emily,  his  wife?  The  certificate  was  conveyed  and  the 
patent  issued  to  the  wife;  but  the  purchase  being  made  by  tb9 
husband,  with  community  funds,  and  it  being  the  prima  facie 
presumption  that  a  purchase,  though  in  the  name  of  the  wife,  is 
a  portion  of  the  common  property,  the  question  is,  whether  the 
declarations  of  the  husband  at  the  time  of  the  purchase  are  such 
as  to  repel  this  presumption  and  amount  to  a  gift  to  the  wife. 

If  there  were  no  such  estate  as  that  of  community  between 
husband  and  wife,  the  mere  act  of  the  husband  taking  a  con^^ 
ye^BucB  in  the  name  of  the  wife  would,  on  principles  of  equity, 
be  deemed  prima  fade  an  advancement  to  the  wife;  and  under 
our  laws  recognizing  the  rights  of  community,  the  presumption 
has  been  allowed  in  cases  where  the  conveyance  is  to  the  wife, 
the  purchase  being  made  with  the  separate  funds  of  the  husband : 
BmiOi  V.  Btrahan,  16  Tex.  814  [67  Am.  Dec.  622]. 

Where  the  purchase  money  is  advanced  by  one  person  but 
conveyance  taken  in  the  name  of  another,  it  becomes  a  question 
of  intention  whether  the  purchase  is  for  the  benefit  of  the 
giantee  in  the  deed,  or  of  the  person  who  advanced  the  money. 

The  general  rule  is,  that  a  trust  results  for  the  benefit  of  him 
who  advanced  the  money:  Dyer  v.  Dyer^  2  Cox  C.  C.  92;  S.  C, 
1  Lead.  Cas.  Eq.  188.    This  is  the  prima  facie  presumption. 
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But  there  are  exceptions  to  the  rule  as  well  established  as  the 
rule  itself.  For  where  the  conveyance  is  in  the  name  of  the 
wife  or  of  a  child,  tiie  prima  facie  presumption  is  that  the  pur- 
chase is  an  advancement  for  the  wife  or  child,  rebutting  the  in- 
ference of  trust  for  the  husband  or  parent,  which  would  ha\e 
resulted  to  them  had  the  deed  been  taken  in  the  name  of  a 
stranger:  2  Stoiy,  1204;  Hill  on  Trustees,  135.  All  of  these 
presumptions  may  be  rebutted  by  parol  evidence.  The  legal 
effect  of  deeds,  as  a  general  rule,  is  to  vest  the  property  in  the 
grantee.  And  when  this  effect  is  varied  by  parol  evidence- 
when  it  is  shown  that  the'  deed  is  not  the  true  expression  of  the 
intention  of  the  parties,  and  that  this  may  be  inferred  from  cir- 
cumstances outside  of  the  deed — the  intention  is  a  fact  to  be 
established  by  proof;  and  presumptions  of  such  inteption,  not 
being  conclusive,  may,  on  general  principles,  be  rebutted  by  evi- 
dence to  the  contrary. 

A  conveyance  to  the  wife  of  lands  purchased  with  the  funds 
of  the  husband  is  prima  facie  a  gift  from  the  latter  to  the  former; 
but  the  presumption  may  be  rebutted  by  proof  that  the  pur- 
chase was  for  his  own  benefit. 

Having  glanced  at  the  general  rules  with  reference  to  the 
rights  of  parties,  where  the  purchase  is  made  by  one  but  con- 
veyance is  in  the  name  of  another,  let  us  examine  the  question 
more  immediately  presented  for  decision. 

There  is  no  doubt  that  where  a  purchase  is  made  with  com- 
munity funds  a  mere  direction  by  the  husband  to  the  vendor  to 
execute  the  conveyance  to  the  wife  will  not  operate  a  change  of 
estate,  or  convert  community  into  the  wife's  separate  property. 
The  acquisitions  of  the  joint  or  separate  labor  or  industry  of  the 
partners  become  common  property;  and  as  a  general  rule,  de- 
ducible  from  our  former  laws,  property  purchased  during  the 
marriage,  whether  the  conveyance  be  in  the  name  of  the  husband 
or  the  wife,  or  in  the  names  of  both,  is  prima  facie  presumed  to 
belong  to  the  community.  This,  however,  is  but  a  presumption, 
and  may  be  rebutted  by  proof  that  the  separate  funds  of  either 
partner  were  employed  in  making  the  purchase;  and  if  so,  the 
property  belongs  to  the  one  whose  funds  were  employed  in  the 
acquisition;  and  provided  also  that  the  husband,  in  purchasing 
with  his  own  means,  takes  the  deed  in  his  own  name;  for  if  this 
be  in  the  name  of  the  wife,  the  presumption  will  be  that  the 
property  was  intended  for  her,  and  not  for  himself.  It  will  be 
perceived  that  a  wide  door  is  opened  for  the  admission  of  parol 
evidence  to  explain  and  modify  deeds  taken  under  this  sjstem 
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during  marriage.  In  fact,  a  deed  of  purchase  taken  in  the  name 
of  the  husband  or  of  the  wife  has  a  twofold  aspect  or  character. 
It  may  be  a  conTeyanoe  of  separate  or  it  may  be  a  oonTeyance 
of  common  propca1y»  though,  as  a  general  rule,  the  purchase 
belongs  to  the  community;  and  therefore  arises  the  presumption 
that  though  the  deed,  upon  its  face,  conTeys  a  separate  right  to 
the  husband  or  wife,  yet  the  conTeyanoe  is  in  fact  for  the  benefit 
of  the  community.  The  presumption  that  the  deed  to  the  husband 
is  a  conveyance  to  the  community  is,  under  ordinary  droum- 
stances,  much  more  strong  than  when  the  deed  is  to  the  wife. 
The  husband  has  the  actiye  dominion  and  control  over  the  com- 
mon property.  He  can  alienate,  exchange,  or  dispose  of  it 
without  the  consent  of  his  partner  in  matrimony;  and  his  acts, 
if  not  done  with  a  fraudulent  intent  to  her  injury,  will  be  good. 
He  sells  and  purchases  in  his  own  name.  Oonyeyances  are 
rarely  taken  by  the  husband  in  the  joint  name  of  himself  and 
wife,  or  in  her  name  alone;  and  therefore,  when  made  in  the 
name  of  the  wife,  by  the  direction  of  the  husband,  the  presump- 
tion that  the  property  belongs  to  the  common  gains  has  not  the 
force  attached  to  it  when  arising  upon  a  deed  to  the  husband  in 
his  own  name. 

A  deed  to  the  wife  is  ordinarily  but  a  deed  to  the  conmiunity ; 
yet  as  she  may  possess  separate  property,  a  conTcyance  of  such 
property  must  be  to  her  and  in  her  own  name.  We  have  seen  that 
a  mere  direction  by  the  husband,  when  purchasing  with  common 
funds,  to  conTey  to  the  wife  would  not  Test  in  her  any  separate 
interest.  But  in  this  case  there  was  more  than  a  mere  order  to 
couTey  to  the  wife.  The  eTidenoe  showed  to  the  satisfaction  of 
the  jury,  and  we  think  pretty  clearly,  that  the  husband  intended 
to  make  to  her  a  gift  of  the  certificate.  He  was  apprehensiTe 
of  trouble  from  old  debts  in  New  York,  and,  as  he  said,  he 
wanted  his  Trife  to  haTc  something  for  the  benefit  of  the  family, 
and  therefore  the  assignment  to  her  of  the  certificate,  and  not 
to  himself.  If  the  purchase  had  been  with  his  own  money,  the 
conveyance  to  the  wife  would  of  itself  haTC  been  presumptiTe 
cTidence  of  a  gift  If  made  with  community  funds,  will  not 
the  deed,  under  the  direction  of  the  husband  and  with  the 
aTowed  intention  of  a  gift,  operate  in  the  same  way  to  couTey 
the  property  to  her  in  her  separate  right  f 

Is  not,  in  both  oases,  the  only  question  that  of  the  intention  ol 
the  husband?  In  the  former,  the  law  prima  facie  presumes  the 
intent  to  teror  the  wife.  In  the  latter,  the  prima  faaie  presump- 
tion is  for  the  community;  but  this  is  rebutted  hj  the  express 
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deolanationB  of  intention  by  the  husband  to  make  provision  for 
the  wife;  and  it  is  manifest  that  to  secure  this  object  he  took 
the  deed  in  her  separate  name.  Is  there  anything  in  the  fiaci 
that  this  was  community  property  which  would  disable  the 
husband  from  converting  it  by  donation  into  the  sex>arate  prop- 
erty of  his  partner  in  marriage  ?  He  had  the  control  and  dis- 
position of  the  common  property.  He  could  sell  without  the 
consent  of  his  conjugal  partner^  and  could  doubtless,  as  under 
our  former  laws,  make  such  moderate  donations  to  strangers  as 
would  not  operate  a  fraud  upon  the  wife.  She  has  also  domin- 
ion in  the  property,  but  during  the  life  of  the  husband,  it  is  not 
vi  actu,  but  in  habUu.    It  is  passive. 

A  husband  vested  with  such  enlarged  control,  even  to  the 
power  of  donation  in  a  limited  degree  to  strangers,  has  certainly 
authority  to  transfer  the  whole  interest  in  an  article  of  commu- 
nity properly  to  the  wife,  as  her  separate,  exclusive  estate,  she 
having  already  a  passive  though  undoubted  right  to  a  moieiy  of 
the  property. 

Whether  a  transfer  of  the  whole  of  the  community  property 
to  the  wife,  veith  a  view  of  fixing  upon  it  the  character  of  sepa- 
rate property,  would  be  sanctioned,  can  be  determined  when  the 
question  arises.  By  sustaining  the  gift  in  this  case,  the  order, 
arrangement,  and  control  of  property  under  the  marriage  rela- 
tion is  not  materially  changed.  The  husband  is  still  the  head 
of  the  community,  vrith  his  power  of  disposition  unabridged, 
except  as  to  this  land  which  he  has  placed  beyond  his  control, 
and  secured  to  his  vrife  against  the  accidents  of  his  debts  or 
misfortunes. 

The  debts  which  are  pressing  the  property  were  contracted 
long  after  the  donation  to  the  wife,  and  it  cannot  be  set  up  that 
the  conveyance  was  in  fraud  of  their  rights. 

It  is  not  without  some  hesitation  that  the  oourt  has  attained 
the  conclusion  which  it  has  reached  in  this  case.  We  cannot  be 
insensible  to  the  fact  that  the  admission  of  parol  evidence  to 
establish  the  intention  of  gift  by  the  husband  must  offer  facili- 
ties and  temptations  to  fraud  and  perjury.  This  has  been 
lamented  by  judges  and  courts;  but  such  evidence  has  always 
been  admitted  in  equity  to  enforce  resulting  trusts,  and  provis- 
ions for  wives  and  children,  which  are  exceptions  to  such  trusts; 
and  in  this  state  such  evidence  is  also  admissible  to  establish 
parol  trusts,  as  these  are  not  prohibited  by  law;  and  in  addition 
to  these,  we  must,  under  our  system  of  marital  property,  resort 
to  such  evidence  frequently  to  ascertain  whether  conveyances 
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Test  the  property  in  the  conimunityy  or  in  the  partner  named  in 
such  conveyances.  On  principle,  it  is  not  perceived  why  parol 
evidence  may  not  be  invoked  to  show  the  intention  of  the  hus- 
band in  having  the  deed  of  purchase  veith  the  common  funds 
made  to  the  wife;  and  if  he  intended  a  donation,  why  his  inten- 
tion should  not  have  effect  in  the  same  way,  and  to  the  extent 
that  his  intention  would  be  enforced  provided  the  purchase  had 
been  made  with  his  own  funds;  and  particularly  in  a  case  where 
by  the  donation  only  a  very  moderate  provision  is  secured  to  the 
wife. 

There  are  some  expressions  in  the  opinion  in  8miih  v.  Strahan, 
16  Tex.  328  [67  Am.  Dec.  622],  as  to  the  effect  of  purchase  in 
in  the  name  of  the  wife  veith  community  funds,  which  might 
lead,  perhaps,  to  some  misapprehension.  That  question  was  not 
before  the  court,  and  the  remarks  on  that  subject  maybe  treated 
as  dicta.  In  contrasting  the  effect  of  a  deed  in  the  name  of  the 
wife  when  the  purchase  was  with  common  funds,  with  that  of 
deed  when  the  purchase  was  with  the  separate  funds  of  the  hus- 
band, it  was  intimated  that  the  motives  for  taking  the  deed  in 
the  name  of  the  wife  in  the  former  case  could  not  affect  the 
I^^  operation  of  the  deed,  as  the  community  character  of  the 
properly  would  not  be  changed.  This  was  intended  to  refer, 
perhaps,  to  cases  where  the  motives  of  the  husband  were  not 
divulged.  But  if  the  rule  went  further,  and  intended  to  estab- 
lish as  a  principle  that  in  all  cases  a  purchase  with  communiiy 
money  (though  the  deed  be  in  the  name  of  the  wife),  and  irre- 
spective of  the  declared  motives  of  thus  taking  the  deed,  should 
be  for  the  community,  it  must  be  regarded  as  modified  by  the 
rules  and  principles  expressed  in  this  opinion.  There  is  no 
error  in  the  judgment,  and  it  is  affirmed. 

Judgment  affirmed. 

Propebtv  Purchassd  dubino  Mabriaoe  IB  Pribuiibd  to  Belorc!  ve 
Couuvvm,  whether  the  conveyonoe  be  made  to  the  hatband  or  wife  sepa- 
rately, or  to  them  jointly.  ThU  presumption  is  very  cogent,  and  can  only  be 
repelled  by  clear  and  conclusive  proof:  HuUon  v.  Curlt  68  Am.  Deo.  110^ 
and  note  112;  Lave  v.  Robertaon,  56  Id.  41,  and  note  45. 

VOLUNTART  Ck)NVETANOK  FOB    BBNEFFr  OF  WlFE  AKD  CHILDREN,   if  fair 

at  the  time,  will  be  good  against  sabseqnent  creditors  of  the  person  making 
the  deed:  Hester  v.  Wilkinson,  44  Am.  Deo.  303;  Warren  y.  Broum^  58  Id. 
101,  and  note  19S. 

The  principle  case  is  cited  in  Dunham  v.  ChcUhamt  21  Tex.  245;  8U>r§ 
Y.  MarnhaU,  24  Id.  307,  308;  Smith  v.  Stahan,  25  Id.  112;  MiteheU  v.  Marr, 
28  Id.  331;  Coohe  v.  Bremcmd,  27  Id.  460;  Smith  v.  Bouqu/eiy  Id.  513;  Twih» 
V.  Caarr^  39  Id.  102;  Johnson  v.  Burford,  Id.  249;  Pelers  t.  OltmenU,  46  Id. 
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124,  125;  Baldridye  v.  ScoU,  48  Id.  189;  Veramendi  t.  ffutchma.  Id.  550; 
J/all  V.  Hall,  52  Id.  299;  and  McCormick  y,  McNeil,  53  Id.  22.  to  the  point 
that  where  land  is  purchased  with  commnnity  funds  and  the  deed  is  taken 
in  the  name  of  the  wife,  the  presumption  is  that  the  land  is  community  prop- 
erty; but  such  presumption  may  be  rebutted  by  proof  that  it  was  the  hua- 
band*8  intention  to  make  the  land  the  separate  property  of  the  wife.  In 
such  cases  the  transaction  operates  as  a  gift  from  the  husband  to  the  wifeu 
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[90  TazAS,  466.] 
Action  or  Debt  on  Judombht  is  properly  brought  in  the  ooan^  wkan  tlw 

defendant  resides. 
LsvT  UPON  Land  is  not  SATiSTAcmoN  ow  Judqmbnt. 
Void  Sals  ow  Land  undxr  ExxcnnoN  is  not  a  satisfaction  of  the  Jnd^ 

ment,  where  purchased  by  the  judgment  creditor,  and  afterwards  leoofT- 

ered  back  by  the  judgment  debtor. 
Judgment  is  not  Attxctbd  bt  Exxoution  Salk  tsat  Pabbbb  No  TmM, 

and  after  such  a  sale  may  be  the  subject  of  an  action  of  debt»  without  a 

scire  /aciaa  to  revive  it. 
Judgment  Bxabs  Eight  fkb  Cent  Intebest,  regardless  of  the  rats  on  the 

original  indebtedness. 

Smith  recoTered  judgment  against  Townsend,  leried  on  land 
belonging  to  him,  and  sold  it  at  sheriff's  sale.  Smith  bid  the 
land  in  for  one  thousand  one  hundred  and  eleven  dollars. 
Townsend  then  brought  suit  in  the  United  States  district  court, 
and  recovered  back  the  land;  whereupon  Smith  brought  this 
suit  against  Townsend  on  the  judgment  previously  obtained, 
and  claimed  ten  per  cent  interest,  the  rate  on  the  original  in- 
debtedness, though  the  judgment  did  not  express  the  rate  of 
iuterest  it  should  bear.  Judgment  for  plaintiff,  and  defendant 
appealed. 

Hamilton  and  Chandler,  for  the  appellant. 
Alexander,  for  the  appellee. 

By  Court,  Wheeleb,  J.  This  being  in  effect  an  action  of 
debt  on  a  judgment,  and  not  a  proceeding  by  scire  fadoB  to 
revive,  the  suit  was  rightly  brought  in  the  county  of  the  defend- 
ant's residence. 

A  levy  upon  land  is  no  satisfaction  of  the  judgment.  Nor 
does  the  sale  and  purchase  of  the  land  by  the  judgment  creditor 
operate  a  satisfaction  of  the  judgment,  if  by  reason  of  any  sub- 
stantial defects  in  the  execution  or  proceedings  thereon  no  title 
passed  to  the  purchaser.  If  the  title  to  the  land  was  not  affected 
bx  the  sale,  the  consequence  is  that  the  judgment  debtor  is  the 
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owner  of  bi8  estate,  as  before,  and  the  judgment  lemaina  in 
force,  unaffected  by  anything  done  under  the  execution.  This 
seems  clear  upon  principle,  and  is  well  settled  by  authority  in 
point:  Jhte  t.  Andenon^  9  Mass.  92,  96;  Ladd  t.  BlurU^  4  Id. 
402;  Oooch  t.  AOdnB^  14  Id.  878.  In  the  present  case,  then,  it 
is  dear  there  was  no  satisfaction  of  the  judgment;  for  the  de* 
f endant  has  actually  sued  for  and  recovered  back  the  land  hj 
the  judgment  of  a  court  of  competent  jurisdiction.  It  is  thus 
condusiTely  established  that  the  plaintiff  acquired  no  title  by 
his  purchase,  but  the  title  remained  in  the  dcdCendant,  as  before 
the  sale,  and  consequently  the  judgment  remains  in  full  force, 
unaffected  by  the  sale.  Surely  it  does  not  lie  with  the  defend- 
ant now  to  say  that  the  judgment  was  satisfied  by  the  sale  under 
the  execution,  when  by  reason  of  its  nullity  he  has  recoTered 
back  the  land.  Clearly,  a  proceeding  which  was  Toid,  and  con- 
ferred no  right,  cannot  operate  a  satisfaction  of  the  judgment; 
and  it  is  not  for  the  defendant  to  say  the  proceeding  was  not 
Toid,  when  he  has  so  treated  it  in  asserting  and  maintaining  his 
title  to  the  land* 

The  judgment  not  having  been  satisfied,  the  present  action 
was  well  lm>ught  to  reyiye  it. 

The  computation  of  interest  at  ten  per  cent  was  error,  for 
which  the  judgment  must  be  reyersed  and  the  JKroper  ji 
here  rendered. 

Beyersed  and  reformed. 


Aonov  ov  DxBT  Lns  vpov  Judomsrt  Avna  Xxnur  THnsuimsB, 
WHXBi  Wbit  is  Void,  whether  for  defects  appsreot  upon  its  faoe^  or  for  de- 
fects of  a  character  to  be  hrought  out  only  upon  proof;  nor  does  it  vary  the 
role  that  poeeeesion  hae  been  taken  under  the  extent,  of  which  there  haa  beea 
no  onater:  Brnnham  t.  Objbi,  28  Am.  Deo.  888,  and  note  888. 

Lsvr  cm  Lakb  m  mot  SAnsvAonoN  of  Judombit,  and  jadgoMBt  Ilea 
oo^tinnee  unbroken:  TrapnaU  t.  Riehardrnm^  68  Am.  Deo.  888^  aad  acta  ta 
aame  800,  diecainng  the  matter  at  length. 

SATISFAOnON  ov   JVDQMXHTS  AVD    BZIOOTIONS   BY   LSTT   OV   BlAL   OA 

PiBSOHAi.  Pbopsbxt:  See  extended  note  to  2VafMia0T.  Bkkardtom,  tA  Am» 
Dec  350-888. 

Imtkbisv  is  Allowid  urov  All  Judgmbus  dbteined  in  Toxaar  JMqr  t. 
CarcUi»a%  60  Am.  Deo.  179. 

TsB  FBiwoiPAL  OASB  IS  omD  itt  AoNe  T.  DameB,  26  Tax.  Sop.  486,  to  the 
point  that  where  defendant  reooven  ba<&  land  aold  in  axeontion,  the  right  ol 
the  plaJntiif  to  have  refunded  to  him  the  mon^  he  had  paid  la  perfect;  la 
H^XObmmr  t.  Jhrnglau,  46  Tex.  406,  to  the  pohit  that  where  a  daCandaatS 
pwiperty  la  taken  under  attachment,  he  la  entitled  to  a  credit  lor  it  If  not  v^ 
tamed  to  him,  even  thoogh  It  fall  into  the  handa  of  third  partleai  and  la  Omh 
mumgh  t.  Petenom^  47  Id.  205»  to  the  point  that  a  levy  on  laad  is  aot  a 
faetlon  of  the  Jad|pnent,  nnleee  followed  by  a  valid  aala. 
An.  nno.  Toil.  Lace— M 
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Payne's  Adminibtbatob  v.  PAnOL 


[39  YnMOHT,  172.] 

B^ooYiBT  IK  Ejxctmkht  bt  Exboutor  or  Admihibtbatob  AaAiBBT  Hxm 
OB  DiviBXBS  is  ooncliiBiTe  agfdnst  them  in  a  nibieqQeDt  action  of  e]«ei> 
ment  for  the  premiaes  by  an  administrator  de  bonu  mm^  when  the  do- 
f  endanta  show  no  right  to  the  premiaea  acquired  anbaeqinent  to  the  m* 
dition  of  that  jodgment. 

HnBSHiP  MUfRT  Bi  AvixBiiATiyBLT  Showh  BT  Thobb  Glaim  ino  a8  Suob,  and 
will  not  be  inferred  from  the  fact  that  they  are  brothers  or  siaterB  of  the 
decedent. 

EjBOTMEirr  by  Hunt,  the  administrator  de  bonis  non  of  Albert 
G.  Payne,  deceased,  for  premises  devised  by  him  to  his  brother, 
Aaron  H.  Payne,  who  was  also  appointed  his  execator,  and  to 
the  defendants  Lucy  Payne  and  Mahala  Payne,  his  sisters. 
Verdict  for  the  plaintiff,  and  exceptions  by  the  defendants. 
The  opinion  states  the  case. 

Jldis  and  Burt,  for  the  defendants. 

H.  B.  Bearddey  and  O.  Q.  Hunt,  for  the  plaintiff. 

By  Court,  Isham,  J.  The  premises  described  in  the  declara- 
tion were  devised  by  the  testator  to  Aaron  H.  Fftyne,  Lucy 
Payne,  and  Mahala  Payne,  his  brother  and  sisters,  on  conoi- 
tion  that  they  gave  to  their  parents,  Samuel  Payne  and  wife,  a 
comfortable  support  during  their  natural  lives.  On  the  decease 
of  the  testator,  the  devisees  were  seised  of  the  premises  as  ten- 
ants in  common,  subject,  however,  to  have  their  title  defeated 
by  the  non-performance  of  the  condition  mentioned  in  the  will, 
llie  &cts  are  found  in  the  case  that  the  defendants  are  in  pos- 
session of  the  premises,  and  that  Aaron  H.  Payne,  the  execuiof 
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named  in  the  will,  has  been  remoTed^  and  the  plaintiff  appointed 
administrator  inth  the  will  annexed,  in  his  place.  On  trial 
of  the  case,  before  the  juiy,  the  plaintiff  gave  in  evidence  the 
record  of  a  judgment  in  favor  of  Aaron  H.  Payne,  as  executor, 
against  the  defendants,  in  an  action  of  ejectment  for  the  recov- 
ery of  these  premises.  That  judgment  was  recovered  long  after 
the  defendants  had  obtained  their  title  under  the  will;  for  the 
will  was  proved  in  1889,  and  the  judgment  was  recovered  in 
1846.  The  estate  of  Albert  Q.  Payne  l^  that  judgment  ob- 
tained the  legal  title  and  right  of  possession  to  these  premises, 
as  against  the  defendants;  for  it  was  only  on  proof  of  such  legal 
title  and  right  of  possession  in  the  estate  that  the  executor  could 
have  recovered  in  that  action.  The  object  of  the  action  of  eject- 
ment in  this  state  is  not  merely  to  recover  the  possession  of  liuids, 
but  to  settle  the  title  and  establish  the  right  of  property,  and 
the  judgment  when  recovered  is,  as  between  the  parties,  con- 
clusive evidence  of  that  title:  Marvin  v.  Dennison,  20  Yt.  663. 
Upon  that  evidence  the  plaintiff,  as  the  administrator  de  b(mi» 
non  of  that  estate,  has,  prima  facie  at  least,  the  right  to  recover 
in  this  action;  for  under  our  statute  he  succeeds  to  the  rights  of 
the  former  executor,  and  can  recover  in  an  action  of  ejectment 
the  premises  wrongfully  withheld  from  the  estate. 

It  is  quite  obvious,  upon  the  facts  stated  in  the  exceptions, 
that  the  defendants  cannot  justify  their  possession  of  the  prem- 
ises as  devisees  under  the  will.  The  judgment  recovered  by  the 
former  executor  against  these  defendants  will  defeat  their  title  afl 
such  devisees.  It  is  evident  that  as  such  devisees  they  had  neither 
the  title  nor  right  of  possession  as  against  the  estate,  for  if  they 
had  either,  that  judgment  could  not  have  been  recovered.  If 
that  judgment  was  obtained  for  the  non-performance  of  the 
condition  mentioned  in  the  will,  it  will  always  conclude  their 
rights  as  devisees,  whatever  may  be  their  remedy  in  equity. 
The  question,  therefore,  on  whom  rested  the  burden  of  proof  to 
sbow  that  those  conditions  were  or  were  not  performed,  does 
not  arise  in  the  case,  as  the  right  of  the  defendants  to  the 
premises  was  determined  against  them  by  that  judgment.  As 
devisees,  therefore,  after  the  rendition  of  that  judgment,  the 
defendants  had  no  right  to  the  possession  of  the  premises. 

It  is  contended,  howevet,  that  this  administrator  has  no  right 
to  recover  these  premises  of  those  who  are  in  possession  as  heirs, 
and  who,  on  a  distribution  of  the  estate,  are  entitled  to  them, 
unless  the  premises  are  wanted  for  the  payment  of  debts.  We 
have  no  occasion  to  consider  that  question  in  this  case,  as  we 
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perceive  nothing  in  tlie  exceptions  which  requires  the  applica- 
tion of  that  principle.  There  is  nothing  stated  in  the  case 
showing  that  the  defendants  are  in  fact  the  heirs  at  law  of 
Albert  G.  Payne.  We  do  gather  from  the  case  that  the  testator 
and  the  devisees  were  brother  and  sisters,  but  it  is  only  in  one 
e  vent  tliat  they  become  the  legal  heirs  of  the  testator.  That  &et 
is  not  stated  in  the  case,  and  it  is  one  that  must  affirmatively  ap- 
pear before  they  can  be  clothed  with  that  right.  But  if  the 
fact  appeared  in  the  case,  the  difficulty  is  not  removed.  The 
recovery  by  the  former  executor  establishes  the  right  of  the 
plaintiff,  as  administrator,  to  the  possession  of  the  premises. 
The  same  matters  which  gave  the  former  executor  a  right  to  re- 
cover the  premises  will  give  the  same  right  to  the  present  admin- 
istrator, as  no  attempt  has  been  made  to  show  a  right  to  the 
premises  acquired  subsequent  to  the  rendition  of  that  judg- 
ment. If  the  premises  were  not  wanted  by  the  former  executor 
for  any  other  purpose  but  to  distribute  the  same  to  the  heirs, 
their  possession  of  the  premises  would  probably  have  been  a 
defense  to  the  action.  The  fact  that  a  recovery  was  had  is  evi- 
dence that  the  executor  had  to  the  possession  of  the  premises, 
as  against  the  defendants,  for  some  legal  purpose.  The  judg- 
ment is  evidence  of  the  same  right  in  behalf  of  the  plaintiff  as  the 
administrator  on  that  estate.  Upon  the  facts  stated  in  this  case, 
therefore,  we  think  the  plaintiff  is  entitied  to  recover  in  this 
action. 

The  judgment  of  the  county  court  is  affirmed. 

JuDOMSirrs  abb  CbNCLUSivs  AGAINST  Pabtibs  A2n>  Pbivies:  DeMek  y. 
MigcUt,  68  Am.  Dec.  584,  and  oases  cited  in  the  note  686;  7%)ma9on  y.  Odum, 
Id.  169,  note  164;  LiUleUm  v.  Richardaon,  66  Id.  759.  So  of  a  judgment  in 
ejectment:  Htnoard  v.  Kennedy,  89  Id.  907;  Brcwn  v.  Taylor,  37  Id.  618b 
It  is  conclusive  of  title  upon  parties  and  privies:  Parki  v.  Moon,  Id.  589; 
see  Drexel  v.  Man,  44  Id.  195. 

Hbibship  must  bs  Pbovbd  other  than  by  redtals  in  a  deed  of  xeoeni 
date,  in  order  to  furnish  a  foundation  for  title  to  land:  PoUtt  v.  WaMmm^ 
Zl  Am.  Dec.  615. 


HuNTooN  V.  Dow. 

[W  VXBXOXT,  216.] 
NOTBS  PaTABLB  to  PABTNEBSmP  TBAKaFBBBKD  BT  PaBXHEB  ZM  PaTMEZTI 

or  iNDrvTDUAL  Debt  cannot  be  reached  by  firm  creditors  on  trustee  pio* 
cess  against  the  transferee;  but  if  there  was  fraud  in  the  transaction^  a 
bill  in  equity  is  the  proper  remedy. 

l^BAXaFER  BT  PaRTNEB  OF  NOTES  Du?!    PABTNEBSmP  IK   PaTKBHT  OB  Im- 

DiviDUAL  Debt,  at  a  time  when  the  insolvency  of  the  partnership  waa 
not  known,  does  not  indicate  fraud. 
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Tbubtbe  procesB  against  Jeremiali  Dow  as  trustee  of  DaTid  B. 
Jones  and  Lncins  Dow,  who  had  been  partners  under  the  firm 
name  of  Jones  &  Dow.  The  firm  had  dissolved  partnership, 
and  at  the  time  of  their  dissolution  were  indebted  to  the  alleged 
trustee,  who  was  the  father  of  Lucius  Dow,  and  also  his  indi« 
Tidual  creditor.  Soon  after  the  dissolution  Lucius  Dow,  who 
was  settling  up  the  partnership  business,  indorsed  to  the  trustee 
several  promissory  notes  payable  to  the  firm,  which  were  to  be  ap- 
plied, and  were  applied,  upon  the  debts  due  him  from  the  firm, 
and  from  Lucius  Dow  individually.  Jones,  when  informed  of 
the  transaction,  offered  no  objection,  though  he  afterwards 
made  the  general  claim  that  the  partnership  property  should 
pay  the  partnership  debts.  He  had,  however,  shorUy  before, 
with  consent  of  Dow,  applied  to  his  own  use  notes  of  the  firm 
to  a  larger  amount  than  those  appropriated  by  Dow  to  the  pay- 
ment of  his  individual  indebtedness  to  his  father;  and  Dow 
took  these  notes  as  an  ofBset  to  those  taken  by  Jones,  and 
charged  them  to  himself  upon  the  firm  books.  He  indorsed 
them  to  himself  in  the  firm  name,  and  then  to  the  trustee  in 
his  own  name.  The  firm  was  insolvent  at  this  time,  but  was 
not  generally  so  considered  until  some  time  afterwards.  The 
amount  realised  by  the  trustee  on  the  notes,  which  amounted  to 
about  three  hundred  and  sixty  dollars,  exceeded  his  claim 
against  the  firm  by  a  litUe  over  eighteen  dollars.  The  county 
court  held  the  trustee  not  chargeable,  and  the  plaintiff  ex« 
cepted. 

E.  Edfferton,  for  the  plaintilfl 

E.  Fighertjun.^  for  the  trustee. 

By  Oourt^  Bedfixld,  G.  J.  Li  regard  to  the  liability  of  the 
trustee,  it  was  held  in  Barker  v.  Estyf  19  Yt.  181,  that  he  could 
only  be  held  liable  for  such  credits  as  he  held  of  the  principal 
debtor  in  a  fiduciary  relation,  and  which  were  intrusted  to  him 
by  way  of  contract,  express  or  implied,  to  restore  the  same  to 
the  principal  debtor. 

Now,  there  is  no  possible  ground  of  claiming  any  such  liabil- 
ity here.  The  claim  in  argument  is  put  upon  the  ground,  if  we 
correctly  understand  the  counsel,  that  it  was  a  virtual  fraud  in 
the  trustee  to  accept  of  these  partnership  notes  upon  his  indi- 
vidual debt  But  it  seems  to  us  the  evidence  of  any  such  fraud 
is  slight  indeed.  It  certainly  was  not  known  at  the  time  the 
trustee  took  the  notes  that  the  partnership  was  insolvent.  And 
all  but  about  eighteen  dollars  of  the  money  collected  by  the 
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trustee  has  gone  to  liquidate  what  were  originally  aud  equitably 
the  2)artuership  liabilities;  and  in  regard  to  that,  there  is  not  the 
Bligbtest  ground  of  claim  that  any  fraud  was  intended  or  com- 
mitted. And  the  idea  that  the  eighteen  dollars  was  applied  to 
individual  debts  in  bad  faith  is  highly  improbable. 

But  if  the  proof  of  fraud  were  more  satisfactory,  we  do  not 
think  the  fraud  could  be  reached  by  the  creditors  in  this  mode. 
It  should  be  done  by  some  proceeding  which  would  settle  the 
whole  matter  as  to  all  concerned.  This  could  only  be  done  in 
a  court  of  equity. 

The  legal  title  to  the  notes  passed  by  the  indorsements  to  the 
trustee.  And  this,  being  a  species  of  property  passing  from 
hand  to  hand  by  delivery,  cannot  be  pursued  and  recalled 
except  in  a  court  of  equity,  even  if  a  trust  could  be  attached  to 
it;  so  that  upon  both  grounds  we  think  the  trustee  is  not  liable 
here. 

Judgment  affirmed.  ^ 

Garnishment  Reachss  only  Lboal  Riqhts  ov  Dkfendant:  Boby  v. 
LaJbuxan,  56  Am.  Dec.  237.  The  garnishee  must  have  in  hU  ponession 
'* property,  effects,  or  credits*'  of  the  defendant,  or  be  indebted  to  him: 
Smith  V.  Davis,  60  Id.  390;  Carwm  y.  Allen,  54  Id.  148. 

Existing  Partneusuip  may  Make  Bona  Fide  Distribution  of  partner- 
ship funds  among  its  members,  or  change  thorn  from  joint  to  separate  estate: 
Allen  V.  Center  Valley  Co.,  54  Am.  Dec.  333.  But  a  trausfer  of  partnership 
property  in  satisfaction  of  an  individual  debt  after  the  failure  of  the  firm  is 
fraudulent  and  void  as  to  firm  creditors:  Tale  v.  YcUe^  33  Id.  393;  see  Ood- 
dard  v.  Hapgood,  60  Id.  272. 


MoDaniels  v.  Bank  of  Rutland. 

[20  Vebmoitt,  280.] 

Aoceftanob  of  Amount  Offered  Operates  as  Satisfaction  of  Debt 
when  the  sum  in  controversy  is  unliquidated,  and  the  party  ofiering  at- 
taches to  his  offer  the  condition  that  the  sum,  if  taken  at  all,  must  be 
received  in  full  satisfaction  of  the  debt,  even  thoagh  the  party  receiving 
the  money  in  so  doing  declares  that  he  will  receive  it  only  in  part  pay- 
ment; and  this  is  the  rule  in  equity  as  well  as  at  law,  nnless  there  exists 
some  special  equitable  ground  of  relief  therefrom. 

Offer  of  Certain  Sum  in  Satisfaction  of  Ukuquidatxd  Claim  does 
not  operate  as  a  legal  tender  if  refused. 

Surprise  is  not  Ground  for  Relief  in  Bquitt  mrLBn  AcPOOMPAinxD 
with  Fraud. 

lONO&ANOB  OF  FaCTS,  OV  WiUCH  JoVOaANOB  PABffT  WAE  AWABI^  dow  DOl 

oonstitnte  a  mistake  of  facts. 
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Kquitt  will  not  R£LI£vb  on  Obound  or  loNORANCK  or  Pacts  wbioh  th« 
party  oould  havo  ascertained  by  the  exercise  of  due  diligence. 

Equity  will  not  Kelievs  rBOM  Act  Done  under  Mistake  or  Law  and 
advice  of  counsel,  unless  there  is  some  additional  ground  for  equitable 
relief. 

Bill  bj  McDaniels  against  the  president,  directors,  and  com- 
pany of  the  Bank  of  Butland,  praying  that  the  defendants  be 
decreed  to  pay  tbe  amount  due  on  certain  notes,  or  in  default 
thereof  be  foreclosed  of  tbeir  equity  of  redemption  of  premises 
mortgaged  to  secure  the  notes.  The  notes  and  the  mortgage  se- 
curing them  were  held  by  the  plaintiff,  and  had  been  executed  by 
one  Reed,  who  had  quitclaimed  the  mortgaged  premises  to  the 
defendants.  Before  the  execution  of  this  deed  by  Reed  he  and 
the  complainant  had  had  some  transactions  concerning  the  pay- 
ment of  the  principal  and  interest,  and  the  indorsements  upon 
the  notes  showed  that  the  whole  amount  of  interest  had  been 
paid  upon  them  uj)  to  the  twent^'-sixth  of  April,  183G,  and  ou 
one  of  them  up  to  the  twenty-sixth  of  April,  1839,  though,  the 
bill  alleged,  no  part  of  the  interest  was  paid  which  accrued  be- 
fore the  twenty-sixth  of  April,  1835,  and  therefore  this  interest 
was  due  when  the  defendants  took  the  ]Dremise8;  and  the  bill 
explained  at  length  the  agreements  between  Beed  and  the  com- 
plainant, and  the  mistake  in  the  indorsements  of  interest.  An 
answer  was  filed  and  traversed,  and  testimony  introduced.  The 
court  dismissed  the  bill,  and  the  complainant  appealed.  The 
case  is  in  other  respects  sufficiently  stated  in  the  opinion. 

W.  H.  Smith  and  E,  JEJdgerton,  for  the  orator. 

8,  H.  Hodges  and  O.  L.  WiUiams,  for  the  defendants. 

By  Court,  Ishah,  J.  The  question  in  this  case  arises,  whether 
the  mortgage  deed  upon  which  this  bill  of  foreclosure  is  brough' 
has  in  fact  been  discharged  by  payment  of  the  debt  to  the  plain- 
tiff.  If  it  has  been  discharged  in  that  manner,  the  bill  was  prop- 
erly dismissed  by  the  chancellor;  otherwise  the  plaintiff  is  entitled 
to  a  decree  of  foreclosure.  In  the  case  of  MoDaniela  v.  Lapham, 
21  Yt.  222,  it  was  held  that  at  law  this  mortgage  debt  had  been 
paid,  and  that  the  plaintiff  had  no  lien  on  the  mortgaged  prem- 
uea  which  would  enable  him  to  sustain  the  action  of  ejectment. 
The  &ctB  as  they  appeared  in  that  case  are  substantially  the 
same  as  they  now  exist;  so  that  the  inquiry  arises,  whether  the 
principles  gOTeming  the  case  are  the  same  in  equity  as  at  law. 
It  is  admitted  that  on  the  tenth  of  April,  1847,  Henry  G.  Lap* 
bam,  as  the  agent  of  the  Bank  of  Butland,  offered  to  the  plain- 
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tiff  at  Bennington  the  sum  of  one  thousand  eight  hundzed  and 
BeTentj-five  dollars,  in  full  satisfaction  of  the  amount  due  on 
this  mortgage  debt.  The  plaintiff,  it  appears,  refused  to  receive 
the  money  on  those  terms,  and  stated  that  as  he  had  not  the 
mortgaged  notes  with  him,  he  did  not  know,  nor  had  he  the 
means  of  ascertaining,  the  amount  due  on  them;  but  offered  to 
receive  the  money  and  apply  it  on  the  debt,  and  if  it  was  too 
much  he  would  repay  the  surplus,  but  if  not  enough  they  must 
pay  the  balance.  It  is  conceded  that  Mr.  Lapham  refused  to  de- 
liver the  money  on  those  conditions,  and  that  he  then  read  to  the 
plaintiff  the  written  instructions  which  he  had  received  from  the 
bank,  and  repeatedly  informed  him  that  he  could  offer  the  money 
on  no  other  terms  than  those  expressed  in  that  letter,  and  that 
if  he  received  the  money  he  must  accept  it  on  those  conditions, 
and  those  only.  The  plaintiff  took  the  money  from  the  table, 
still  asserting  that  it  should  be  applied  on  the  debt  to  that  ex- 
tent only,  and  under  the  advice  of  his  counsel  that  the  balance 
of  his  debt  could  be  recovered  if  the  money  was  not  sufiBcient  to 
pay  it.  It  is  now  claimed  that  the  sum  of  five  hundred  and 
ninety-two  dollars  and  fifty-eight  cents  is  still  due  on  that  debt 
after  the  application  of  that  money,  and  among  the  exhibits  is  a 
computation  of  the  notes,  payments,  and  credits  made  by  Isaac 
McDaniels,  showing  that  balance  as  still  due.  The  defendants  in 
their  answers  deny  that  that  balance  or  any  other  is  due  on  those 
notes,  and  insist  that  the  sum  paid  is  equal  to  the  amount  due 
on  them;  and  that  the  acceptance  of  it  in  any  event  is  a  discharge 
of  that  mortgage.  In  looking  at  the  exhibit  making  that  bal- 
ance, we  perceive  that  interest  has  been  cast  on  the  several  notes 
of  three  himdred  dollars  each  from  the  twenty-sixth  of  April, 
1880,  when  on  the  back  of  the  notes  there  is  a  regular  indorse- 
ment of  the  interest  to  the  twenty-sixth  of  April,  1836,  and  on 
one  of  them  to  April  26, 1839.  The  explanation  of  this  matter  as 
made  in  the  bill  is  denied  by  the  bank  in  their  answer;  and  they 
state  that  assurances  were  given  to  them  that  the  interest  on 
those  notes  had  been  paid  agreeable  to  the  indorsements,  at  the 
time  they  took  a  deed  of  the  land,  and  agreed  to  advance  the 
money  to  pay  off  the  plaintiff's  incumbrance.  This  matter  in 
controversy  involves  a  sum  nearly  equal  to  the  amount  now 
claimed  as  the  balance  due  on  those  notes.  The  notes  were  also 
subject  to  a  deduction  for  payments  made  by  the  maker,  and 
particularly  for  rents  and  profits  arising  from  the  use  and  occu- 
pation of  a  portion  of  these  mortgaged  premises  by  the  plaintiff. 
k  statement  of  these  matters  is  made  in  that  exhibit.     It  is  un- 
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necessaiy  in  this  case  to  examine  the  merits  of  those  claimB,  or 
the  correctness  of  the  exhibit  and  bahince  as  there  stated.  It 
is  sufficient  that  when  the  money  was  offered  a  controTersy  ex- 
isted in  relation  to  those  matters;  that  the  claims  were  of  an  un- 
liquidated and  uncertain  character,  and  were  proper  matters  for 
judicial  inyestigation,  as  well  as  of  compromise  and  adjustment. 
Under  those  circumstances,  the  rule  at  law  was  determined  in 
the  case  of  MoDaniela  v.  Lapham,  21  Yt.  222,  that  **  when  a  party 
makes  an  offer  of  a  certain  sum  to  settle  a  claim,  when  the  sum 
in  controYcrsy  is  open  and  unliquidated,  and  he  attaches  to  his 
offer  the  condition  that  the  sum,  if  taken  at  all,  must  be  reoeiTed 
in  full  satisfaction  of  the  claim  in  dispute,  and  the  party  receiyes 
the  money,  he  takes  it  subject  to  the  condition  attached  to  it, 
and  it  will  operate  as  an  accord  and  satisfaction,  even  though 
the  party  at  the  time  of  receiying  the  money  declares  that  he 
will  not  receiye  it  in  that  manner,  but  only  in  part  payment  of 
his  debt  as  far  as  it  goes."  The  mere  act  of  receiying  the  money 
is  an  agreement  to  accept  the  same  on  the  conditions  upon  which 
it  was  offered.  The  same  doctrine  had  been  preyioudy  held  in 
the  case  of  McOlynn  y.  Billings,  16  Id.  829,  and  was  subse- 
quently recognized  in  the  case  of  Coley.  Champlain  Transportation 
Co.,  26  Id.  87.  On  this  subject  the  rale  in  equity  is  the  same 
as  at  law,  and  must  necessarily  goyem  this  case,  unless  some 
special  matter  exists  which  renders  it  inequitable  to  giye  it  that 
effect,  and  which  entitles  the  party  to  relief  from  the  operation  of 
that  rule. 

As  grounds  for  such  relief,  it  is  stated  in  the  bill  that  the 
plaintiff  had  been  defrauded  by  the  defendants,  and  that  the 
oonyeyance  to  the  Bank  of  Rutknd  was  made  for  that  purpose, 
and  without  consideration;  that  in  offering  the  mopey  to  the 
plaintiff  at  Bennington,  they  designedly  and  in  fact  did  take  an 
undue  adyantage  of  his  situation  and  of  his  absence  from  his 
home  and  his  papers;  that  he  was  surprised,  and  in  accepting  the 
money  he  acted  without  due  deliberation,  and  under  a  mistake 
both  of  the  facts  in  the  case  and  of  the  law.  If  the  facts  stated 
are  sustained  by  proof,  we  haye  no  doubt  as  to  the  power  and 
duty  of  the  court  to  grant  the  relief  prayed  for  in  the  bill. 
In  relation  to  the  charge  of  fraud  and  conspiracy,  the  case  seems 
entirely  destitute  of  any  eyidence  to  sustain  it.  When  the 
money  was  offered,  there  were  no  false  representations  made  to 
the  plaintiff  by  the  defendants,  or  any  one  acting  in  their  behalf; 
neither  was  there  any  confidential  relation  existing  between  the 
parties  from  which  tJbere  could  arise  any  breach  of  confidence  or 
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trust.  The  bill  contains  no  charges  of  that  kind;  and  yet  most 
of  the  authorities  read  at  the  hearing  of  this  case  have  their  appli- 
cation to  cases  of  that  character.  So  far  as  the  Bank  of  Rutland 
are  concerned,  the  conveyance  of  these  premises  was  made  to  thera 
for  the  purpose  of  securing  a  debt  due  to  them  from  the  mort- 
gagor; and  their  offer  to  the  plaintiiT  of  the  amount  which  they 
regarded  due  on  that  mortgage  debt  was  made  in  order  to  dis- 
charge an  obligation  which  they  had  assumed  upon  themselves, 
and  for  the  purpose  of  perfecting  their  own  security.  We  see 
nothing  on  the  part  of  the  defendants  in  this  particular  but  the 
exercise  of  legal  and  equitable  rights  in  order  to  bring  to  a  final 
termination  a  matter  which  had  long  been  the  subject  of  legal  con- 
troversy. The  case  is  equally  destitute  of  any  evidence  showing 
that  any  advantage  was  designed  or  in  fact  taken  of  the  plaintiff, 
by  making  that  offer  of  the  money  at  Bennington  rather  than  at 
Danby.  No  advantage  could  arise  from  that  circumstance.  The 
plaintiff  had  the  right  to  accept  or  refuse  the  money.  If  it  had 
not  been  accepted,  the  offer  would  not  have  had  the  effect  of  a 
legal  tender,  as  the  conditions  annexed  to  it,  and  the  unliqui- 
dated character  of  the  claim,  would  prevent  that  result.  It 
would  not  have  affected  the  plaintiff's  lien  on  the  mortgaged 
premises,  nor  his  right  of  subsequent  accruing  interest.  The 
plaintiff  was  not  called  upon  to  act  under  any  possible  forfeiture 
of  rights,  or  any  legal  consequences  of  that  character  attending 
the  result.  He  was  not  placed  in  any  alternative  of  that  char- 
acter. He  had  only  to  refuse  the  money,  and  his  rights  would 
have  remained  the  same  as  if  the  offer  of  the  money  had  not 
been  made.  So  far  as  the  bill  charges  fraud  in  fact,  and  that  an 
undue  advantage  was  taken  of  the  plaintiff  in  that  transaction, 
the  case  seems  wholly  destitute  of  proof  to  sustain  it.  The  case 
is  also  equally  destitute  of  substantial  reasons  for  relief  on  the 
ground  of  surprise.  The  plaintiff  has  not  made  that  specifically 
the  subject  of  complaint  in  the  bill;  but  where  that  cause  exists, 
relief  may  possibly  be  granted  under  the  charge  of  actual  fraud. 
In  the  Earl  of  Bath  and  Montague's  Case,  3  Gh.  Cas.  56,  the  lord- 
keeper  observed  that  '*  the  word  '  surprise'  is  a  word  of  general 
signification,  so  general  and  so  uncertain  that  it  is  impossible  to 
fix  it.  A  man  is  surprised  in  whatever  is  not  done  with  so  much 
judgment  as  it  ought  to  be.  But  those  who  use  that  word  mean 
such  surprise  as  is  accompanied  with  fraud  and  circumvention. 
Such  a  surprise  may  be  good  ground  to  set  aside  a  deed  in  equity, 
and  hath  been  so  in  all  times.  But  any  other  surprise,"  observes 
be,  '^  never  was,  and  I  hope  never  will  be."    Such  was  the  em- 
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phatic  language  of  Lord  Somers  on  that  subjecty  and  of  that 
opinion  was  Lord  Holt,  Chief  Justice  Trebj,  and  Baron  Powell: 
1  Story's  Eq.  Jur.,  sec.  251;  1  Ponbl.,  b.  1,  o.  2,  sec.  28;  1 
Madd.  Gh.  212.  This  case  is  not  brought  within  the  application 
of  that  rule;  and  we  think  relief  should  not  be  granted  for  that 
matter  in  cases  which  that  rule  does  not  embrace.  The  plaintiff, 
when  he  accepted  that  money,  had  his  own  time  for  deliberation; 
lie  adyised  with  his  friends,  and  consulted  with  counsel,  who, 
as  it  is  stated,  advised  him  not  to  receive  the  money  if  the 
security  was  good;  and,  what  is  more  decisive  in  the  case,  the 
plaintiff  has  not  given  up  an  undisputed  right,  or  one  which  was 
not  a  litigated  matter.  Upon  these  grounds,  therefore,  we  think 
the  bill  cannot  be  sustained. 

The  more  importemt  question  in  the  case  arises  whether  the 
plaintiff  is  not  entitled  to  relief  on  the  ground  that  the  money 
was  accepted  under  a  mistake  of  fact  and  law.  When  the 
money  was  received,  the  plaintiff  probably  supposed  he  could 
recover  the  balance  of  his  debt  if  the  money  offered  was  insuffi- 
cient to  pay  it,  and  that  his  security  on  the  mortgaged  premises 
would  be  preserved  for  that  purpose.  His  counsel  so  advised 
him.  It  cannot  be  said,  however,  that  he  acted  under  any  mis- 
take of  fact  in  the  case.  He  was  ignorant  as  to  the  balance  due 
on  that  mortgage  debt;  he  so  represented  himself  at  the  time 
the  money  was  offered.  The  money  was  taken  with  the  full  con- 
sciousness of  the  want  of  that  information.  But,  as  it  was  ob- 
served by  Lord  Loughborough,  and  by  Chancellor  Kent  in 
Penny  v.  MarHn^  4  Johns.  Ch.  667,  "  ignorance  is  not  mis- 
take;"  Canal  Bank  v.  Bank  of  Albany,  1  Hill  (N.  T.),  287,  "a 
mistake  of  fact  is  an  error  of  opinion."  The  plaintiff  had  made 
no  estimate  of  the  amount  due  on  those  mortgaged  notes,  de- 
rived from  a  computation  of  the  same,  and  which  computation 
proved  to  be  erroneous.  If  an  estimate  of  the  amount  due 
had  been  formed  under  those  circumstances,  it  might  be  said 
that  the  plaintiff  acted  under  a  mistake  of  facl  It  is  true, 
<x>urts  of  equity  will  grant  relief  for  ignorance  as  well  as 
for  a  mistake  of  fact;  but  the  principles  on  which  relief  is 
{granted  in  those  cases  are  vezy  different.  When  the  party 
has  acted  in  ignorance  of  facts  merely,  courts  of  equity 
will  never  afford  relief  where  actual  knowledge  could  have 
"been  obtained  by  the  exercise  of  due  diligence  and  inquiry. 
That  was  the  vezy  point  determined  in  the  case  of  Penny  v. 
J&Wm,  4  Johns.  Oh.  667.  Justice  Story  has  also  observed,  1 
ISq.  Jur.,  see.  146,  and  note«  that  "  it  is  not  snffieieni  that  the 
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fact  is  material;  but  it  must  be  such  that  he  could  not  by  rea« 
souable  diligence  get  knowledge  of  when  he  was  fiist  put  upon 
inquiry.  For  if  by  such  reasonable  diligence  he  could  haTC  ob- 
tained knowledge  of  the  fact,  equity  will  not  relieve  him,  since 
that  would  be  to  encourage  culpable  negligence."  In  relation 
to  the  amount  due  on  these  notes,  the  plaintiff  had  as  great,  and 
even  greater  means  of  knowledge  than  the  defendants.  The 
notes  were  under  his  control,  and  subject  to  his  order;  and  he 
must  have  known  with  greater  certainty  the  amount  which  had 
been  paid  ux>on  them.  With  reasonable  diligence  and  on  in- 
quiry, he  could  have  ascertained  the  amount  which  he  considered 
due  on  those  notes,  and  if  he  assumed  to  receive  the  money  on 
the  offer  that  if  accepted  it  must  be  in  full  satis&ction  of  the 
mortgage  debt,  he  is  bound  by  the  conditions  imposed.  Under 
such  circumstances,  there  is  no  mistake  or  ignorance  of  fact 
from  which  equity  will  relieve,  even  if  upon  a  subsequent  com- 
putation a  larger  sum  is  claimed. 

The  plaintiff,  however,  in  accepting  the  money,  was  not  aware 
that  he  would  legally  be  bound  by  the  conditions  under  which 
the  money  was  offered,  or  that  in  its  effect  it  would  operate  as 
a  satisfaction  of  the  mortgage  debt.  His  mistake  in  this  par- 
ticular was  purely  one  of  law,  and  disconnected,  as  we  have 
seen,  from  any  fraud,  undue  advantage,  surprise,  mistake,  or 
ignorance  of  fact,  or  any  other  consideration  which  equity  ordi- 
narily regards  as  a  just  foundation  for  relief.  The  general  rule 
on  the  subject  of  relief  for  a  mistake  in  a  matter  of  law  is  given 
in  Fonbl.,  b.  1,  c.  2,  sec.  7,  and  note,  **  that  ignorance  of  the  law 
will  furnish  no  excuse  for  any  person;  it  will  not  affect  agree- 
ments nor  excuse  from  the  legal  consequences  of  particular 
acts;"  and  Justice  Story  has  remarked,  1  Eq.  Jur.,  sec.  Ill, 
that  in  that  rule  '*  he  is  fully  borne  out  by  the  authorities."  It 
is  quite  obvious,  however,  that  there  are  many  cases  in  which  a 
party  has  been  relieved  from  the  consequences  of  acts  which 
have  arisen  from  an  ignorance  of  the  law.  It  would  seem  that 
those  cases  were  decided  upon  particular  circumstances  involved 
in  them,  rather  than  upon  the  application  of  general  equitable 
rules.  As  observed  by  Justice  Story,  1  Eq.  Jur.,  sees.  137, 
138,  *Hhe  real  exceptions  are  veiy  few,  and  generally  stand 
upon  some  very  urgent  pressure  of  circumstances.  The  rule 
itself  is  relaxed  in  cases  where  there  is  a  total  ignorance  of  title 
founded  on  a  plain  and  settled  rule  of  law,  and  in  cases  of  im- 
position, misrepresentation,  undue  influence,  misplaced  confi- 
dence, and  surprise;  but  it  may  be  safely  affirmed,  as  a  well- 
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established  doctrine,  that  a  mere  mistake  of  law,  unattended 
with  any  such  special  circumstances  as  have  been  above  sug- 
gesied,  will  furnish  no  ground  for  the  interposition  of  a  court  of 
equity;  and  the  present  disposition  of  courts  is  to  narrow,  rather 
than  to  enlarge,  the  operation  of  exceptions."  Without  exam- 
ining the  various  cases  on  this  subject  to  which  we  were 
referred,  it  is  sufficient  to  refer  to  the  case  of  Bunt  t.  Bans' 
maniere,  1  Pet.  16,  where  the  party  acted  under  a  mistake 
of  law,  and  under  the  advice  of  counsel;  and  yet  the  court 
refused  relief.  In  the  case  of  Bank  of  Dhiied  States  v.  Dan- 
ielsy  12  Id.  32,  this  subject  and  the  authorities  were  fully 
examined,  and  in  that  case  the  court  observed:  "That  mere 
mistakes  of  law  are  not  remediable  is  well  established  in  ffimt 
V.  Bousmaniere,  supra;  and  we  can  only  repeat  what  was  then 
said,  that  whatever  exceptions  there  may  be  to  the  rule,  they 
will  be  found  few  in  number,  and  to  have  something  peculiar  in 
their  character,  and  to  involve  other  elements  of  decision." 
Those  cases  are  regarded  as  having  settled  the  doctrine  in  the 
courts  of  the  United  States.  In  England,  in  the  case  of  Stewart 
V.  Steioart^  6  Gl.  &  Fin.  964,  Lord  Gottenham  has  recently  criti- 
cally examined  the  authorities  on  this  subject  and  came  to  the 
same  conclusion,  and  his  opinion  was  subsequently  confirmed 
by  the  house  of  lords.  In  the  case  of  Pettes  v.  Bank  of  White- 
h€Ul,  17  Yt.  444,  the  same  doctrine  was  sustained  in  this  state, 
and  relief  in  equity  was  refused  where  a  party  acted  under  a 
mistake  in  law,  and  upon  the  advice  of  counsel.  There  is  noth- 
ing in  this  case  that  takes  it  from  the  operation  of  this  general 
rule;  and  unless  we  disregard  the  general  current  of  both  Eng- 
lish and  American  cases,  we  think  the  plaintiff  is  bound  by  the 
act  of  receiving  the  money  to  the  conditions  upon  which  it  was 
offered,  and  that  in  equity,  as  well  as  at  law,  the  mortgaged 
debt  must  be  regarded  as  compromised  and  discharged. 
The  decree  of  the  chancellor  is  affirmed,  with  costs. 


AocoBB  ANi>  SATistAonoK:  Boae  V.  HaU,  88  Am.  Deo.  402;  Jane§  v.  Per- 
hn$f  64  IcL  136,  and  note  treating  this  subjeot  138-143;  satisfaction  of  un- 
liquidated demands:  Id.  140,  141.  The  principal  case  is  cited  in  Calkins  v. 
Statej  13  Wis.  395,  to  the  point  that  the  offer  and  acceptance  of  a  sum  less 
than  the  amornt  due  constitutes  a  complete  bar  in  all  cases  where  there  ex- 
ists a  b<ma  fidt  controversy  as  to  the  liability  or  the  amount  due,  or  where 
the  claims  are  of  an  unliquidated  or  uncertain  character,  and  proper  matters 
for  judicial  investigation  as  well  as  compromise  and  adjustment. 

MttiAKs  or  Law,  when  Equity  Relixvbs  aoadist:  Pienon  v.  ^rm- 
drang^  63  Am.  Dec.  440,  and  cases  cited  in  the  note  450;  Dicker»onY,  Ripley 
Comntif,  Id.  373,  and  note  380.    There  must  be  additional  equitable  ground 
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of  relief:  DiU  y.  Shahan,  60  Id.  640;  C%amp2w  y.  Laytm,  31  Id.  382;  Slal^ 
y.  Beigart,  39  Id.  628;  Juzan  y.  ToulnUn,  44  Id.  448,  and  cases  cited  in  the 
notes  thereto;  but  see  StcUe  y.  Paup,  56  Id.  303;  Champlin  v.  Layiin^  wprcu 
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Kkowledos  and  no  fraud  appeajra,  is  no  ground  for  equitable  relief:  Bx^mH- 
mm  y.  Smiiihy  60  Am.  Deo.  234;  BeU  y.  Mtken^  56  Id.  329.  and  note. 


Gabbett  V,  Patohin. 

Statuti  Exsmptino  from  Execution  '*  Such  Suitable  Toous  as  mat  bb 
Nboessaby  for  Upholding  Life"  exempts  not  only  the  shoe-making 
tools  of  one  whose  principal  occupation  was  shoe-making,  but  who  alaa 
carried  on  farming,  and  lived  isolated,  and  did  his  own  repairing  of  farm- 
ing implements,  but  also  such  farming  tools  as  are  used  by  hand,  and  the 
simple  tools  necessary  for  the  repairing  of  farming  implements. 

"Nbobssart,"  in  Statute  Exempting  *'SnoH  Suitable  Tools  as  matu 
Necessary  for  Upholding  Life,"  includes  such  convenient  or  useful 
tools  as  a  man  procures  for  his  personal  use,  unless  extravagant;  and 
tools  aggregating  ten  dollars  in  value  are  not  extravagant. 

"Tools,"  in  Statute  Exempting  **Such  Suitable  Tools  as  may  vm 
Neoessary  for  Upholding  Life,"  includes  such  farming  implements 
as  are  used  by  hand,  but  not  such  as  are  used  by  means  of  oxen  or  horses^ 
such  as  carts,  plows,  etc. 

Tkespabs.  The  defendant  attached  an  iron  shovely  spade, 
dung-fork,  three  pitchforks,  a  scythe  and  snath,  a  potato-hook» 
hog-hook,  common  ax,  broad-ax,  adz,  hatchet,  and  five  augera 
belonging  to  the  plaintiff,  and  comprising  everything  of  this 
kind  that  he  owned.  These  tools  amounted  in  value  to  ten  dol- 
lars and  thirty  cents.  The  plaintiff's  principal  occupation  or 
trade  was  shoe-making,  but  he  lived  rather  isolated,  and  did  hia 
own  repairing  of  sleds,  ox-yokes,  etc.  The  question  involved 
was  whether  the  tools  were  exempt  from  attachment.  Counsel 
for  the  defendant  contended  inter  alia  that  only  the  plaintiff's 
shoe-making  kit  was  exempt.  Judgment  for  the  plaintiff  for  the 
value  of  the  tools  attached,  and  exceptions  by  the  defendant. 

J,  L.  Stark,  for  the  defendant. 

A.  B.  Qardner  and  U.  M.  Bobinaon,  for  the  plaintiff. 

By  Court,  Bedfield,  C.  J.  The  question  here  is,  whether  cer- 
tain farming  tools,  as  pitchforks,  iron  shovel,  potato-hook, 
scythe  and  snath,  spade,  dung-fork,  and  common  ax,  and  cer- 
tain other  tools,  as  adz,  hatchet,  broad-ax,  angers,  are  exempt 
from  attachment. 
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The  statute  is,  that ''  such  suitable  appaiel,  bedding,  tools, 
etc.,  as  may  be  necessaiy  for  upholding  life,"  shall  be  exempt 
from  attachment  and  levy  of  execution.  The  term  "  necessary  " 
in  this  connection  has  been  construed  to  mean  conyenient  or 
useful,  and  that  has  been  deemed  convenient  or  useful  which 
a  man  procures  for  his  own  personal  use,  unless  extravaganL 
And  ten  dollars  in  all  for  tools  of  this  character  could  not  be 
esteemed  such,  if  they  are  of  the  character  to  which  the  statute 
refers. 

The  word  '*  tools  "  in  this  statute  has  long  been  held  to  extend 
to  such  farming  tools  as  are  used  by  hand,  and  to  include  hoes, 
axes,  pitchforks,  shovels,  spades,  scythes,  snaths,  cradles,  dung- 
forks,  and  other  tools  of  that  character.  But  it  is  not  to  in- 
clude machinery,  or  implements  used  by  oxen  and  horses,  aa 
carts,  plows,  harrows,  mowers  and  reapers,  etc.  We  think  this 
is  the  sound  and  reasonable  construction  of  the  statute. 

And  we  see  no  reason  why  one  who  carries  on  farming  to  any 
extent,  as  this  plaintiff  did,  should  not  have  an  adz,  broad-ax, 
augers,  and  such  simple  mechanic  tools  exempt  from  attach- 
ment as  are  indispensable  for  repairing  farming  implements, 
and  which  he  procures  for  his  own  use,  and  which  he  in  fact  uses 
as  much  as  a  mechanic.  He  is  or  may  be  compelled  to  perform 
such  mechanical  work  in  order  to  get  along  with  his  ordinary 
farming  operations,  and  if  so,  he  must  have  the  tools,  and 
should  hold  them  exempt  from  levy  of  execution. 

Judgment  affirmed.  

**  Tools,"  in  Exemption  Statute,  Includes  What:  WkUeomb  v.  Beid^ 
66  Am.  Dec.  579;  note  to  KiOmm  v.  Denting,  21  Id.  545;  Montague  v.  JOch- 
ardson^  63  Id.  173,  note  176;  Healy  .v.  BcUeman,  60  Id.  94,  and  note  96,  ool« 
lecting  other  cases;  see  Quigley  v.  Oorham,  63  Id.  I39l 

''Kbcbssary,"  Mbanino  of,  in  Exsmption  Statutx:  McmitMgue  v.  Jiieh» 
ardUan^  63  Am.  Dea  173. 


Lyman  v.  Edoebton. 

[29  VxBacoKT,  SOS.] 

Neolect  or  Town  Clebk  to  Index  Record  Furnishes  No  Cause  of 
Action,  under  a  statute  makiug  the  town  liable  for  damages  accming 
to  any  person  from  the  neglect  of  the  town  clerk,  unless  it  is  the  cause 
of  the  alleged  injury,  which  must  not  result  from  the  plaintiff's  want  of 
diligence;  therefore  it  gives  no  right  of  action  to  one  who  never  examined 
the  records,  and  was  therefore  not  misled  by  the  omission. 

False  Bepsesentations  of  Town  Clerk  as  to  Records  in  his  Office 
will  not  give  right  of  action  against  town,  under  a  statute  making  tht 
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town  lUble  for  thfi  neglect  of  the  town  derk;  but  to  hold  the  town 

for  a  defect  in  the  records,  the  plamti£P  must  either  examine  the  records, 

or  prove  a  refusal  of  the  derk  to  permit  him  to  do  so  upon  reqaest 

BxousE  FOB  Making  Rbqubst  is  not  Pboyabli  vmEA  Aluhultxon  oi 
Refusal  of  Town  Cucbk  to  show  records  upon  request. 

BiQUBbT  TO  Town  Cucbk  to  Show  Rboobds  is  hot  Pbovkd  by  testimoay 
that  the  plaintiff  asked  the  clerk  if  there  was  any  olaim  upon  the  prop- 
erty, and  that  he  made  the  inquiry  to  avoid  an  examination  of  the  rec- 
ords. 

Statbmxnts  of  Town  Clkbk  bbspbotino  Rboobds  in  ku  Ovfiob  abb 
NOT  Official  Aots,  and  if  false,  the  town  is  not  liable  for  the  injniy  ao- 
oming  therefrom,  under  a  statute  making  the  town  liable  lor  the  negleot 
or  default  of  the  town  derk. 

Nbolbct  of  Town  Glxbk,  wbbzhxb  Fbaudulbnt  ob  not,  to  BncLOBi 
BxnrxNOB  of  Incumbbanob  upon  premises  to  purdiaasir  is  not  an  offi- 
cial neglect  for  which  the  town  is  liable  by  statute. 

AonoH  on  the  case  against  Edgerton,  town  derk,  and  the 
towns  of  Windsor  and  West  Windsor.  Verdict  for  the  plain- 
tiff. Motion  in  airest  of  judgment  oyemiled,  and  judgment  for 
the  plaintiff.    The  defendant  excepted.    The  opinion  states  the 


Waahbum  and  Marsh,  and  W.  Courier,  for  the  defendants. 
E.  Huichinsan,  and  Converse  and  Barrett,  for  the  plaintiff. 

By  Gourty  Isham,  J.  The  questions  in  this  case  arise  upon  a 
motion  in  arrest  of  judgment  for  the  insufficiency  of  the  decla- 
ration, and  upon  exceptions  allowed  upon  the  trial  of  the  case 
before  the  jury.  The  second  count,  on  a  former  hearing  of  the 
case,  was  adjudged  sufficient  upon  general  demun-er,  and  is 
now  regarded  as  sufficient  upon  this  motion  in  arrest.  If  the 
plaintiff  is  entitied  to  an  affirmance  of  the  judgment  on  the 
second  count,  the  motion  in  arrest  is  obviated;  but  if  other- 
wise, the  questions  in  the  case  arise  on  that  motion,  whether 
the  facts  stated  in  either  of  the  other  counts  are  suffident  to 
sustain  the  action. 

The  action  is  brought  on  that  provision  of  the  statute  which 
renders  towns  liable  for  damages  which  have  accrued  to  any 
person  by  reason  of  the  neglect  or  default  of  their  town  clerk. 
It  appears  from  the  case  that  Edgerton  was  town  clerk  of 
Windsor,  previous  to  its  division  by  an  act  of  the  legislature, 
during  the  year  1836,  and  until  March,  1839.  In  Februaiy, 
1839,  Edgerton  and  his  wife  conveyed  to  the  plaintiff  the  prem- 
ises referred  to  in  the  declaration  by  warranty  deed.  The  same 
premises,  it  also  appears,  were  included  in  a  mortgage  deed 
previously  executed  by  them  to  George  and  Edward  Curtis, 
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which  was  recorded  at  length  upon  the  town  records;  but  no 
index  was  made  to  that  record  until  long  after  the  sale  of  the 
premises  to  the  plaintiff.  The  complaint  in  the  second  count 
13  that  Edgerton  neglected,  while  town  clerk,  to  make  an  index 
to  the  record  of  that  mortgage,  and  that  he  also,  after  a  request 
b^d  been  made,  neglected  to  show  the  record  of  it,  or  to  dis- 
close to  the  plaintiff  its  existence.  In  the  case  of  Curtis  v.  Ly- 
man, 24  Yt.  338,  it  was  held  that  this  mortgage  deed  was  suffi- 
<  ientlj  recorded  to  protect  the  title  of  the  mortgagees,  and  that 
the  plaintiff  was  charged  with  constructive  notice  of  its  exist- 
ence, although  in  fact  he  had  no  actual  knowledge  of  it  until 
lung  after  his  purchase  of  the  premises.  In  the  cases  of  Hunter 
¥.  Windsor^  Id.  327,  and  Lyman  v.  Windsor^  Id.  680,  it  was  hcM 
that  it  was  the  official  duty  of  the  town  clerk  to  provide  an  in- 
dex to  that  record,  and  to  keep  the  same  for  inspection  and 
use;  and  th&t,  on  request  being  made  for  that  purpose,  it  was 
his  duty  also  to  submit  the  books  of  record  in  his  office,  and  the 
index  belonging  to  them,  to  the  plaintiff's  examination;  and  that 
for  any  neglect  in  these  particulars  the  towns  were  responsible. 
But  to  sustain  an  action  of  this  character,  it  must  appear  that 
the  neglect  of  the  town-clerk  was  the  cause  o(  the  injuiy,  and 
that  the  want  of  such  an  index,  or  his  neglect  to  submit  tho 
records  of  his  office  to  the  plaintiff's  examination,  is  the  reason 
why  actual  knowledge  of  the  existence  of  the  mortgage  was  not 
obtained.  There  is  no  ground  of  complaint  for  any  neglect  of 
official  duty  by  the  town-clerk  when  that  neglect  in  no  way  con- 
tributed to  the  injury  which  the  plaintiff  has  sustained.  The 
principle  applies  to  this  case  as  well  as  to  others,  that  the 
injury  must  not  result  from  the  plaintiff's  negligence  or  want  of 
proper  diligence.  In  relation  to  the  neglect  of  the  town-clerk 
to  make  an  index  to  that  mortgage  deed,  the  court  properly 
charged  the  jury  that  "as  the  plaintiff  never  examined  the 
records,  and  was  not  misled  by  that  omission,  they  might  dis- 
miss that  from  the  case,  and  in  their  deliberations  treat  the  case 
the  same  as  if  the  index  had  been  duly  made."  The  plaintiff 
having  taken  no  exceptions  to  that  charge,  that  rule  must  be 
regarded  as  binding.  The  declaration  contains  no  averment, 
nor  was  there  any  pretense  that  an  examination  of  the  records 
was  made  or  attempted.  It  cannot  be  said,  therefore,  that  the 
want  of  an  index  was  the  reason  why  the  plaintiff  did  not  ob- 
tain actual  knowledge  that  such  a  mortgage  had  been  given. 
For  that  reason,  the  plaintiff  can  make  no  claim  for  that  n^leoi 
of  official  duly. 

Ax.  Dbo.  Vox-  LXX— 07 
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In  relation  to  the  neglect  of  Edgerton  to  sabmit  to  the  phdn- 
tiff 's  examination  the  records  in  his  office,  it  may  be  obseryed 
that  such  a  request  is  averred  in  this  count;  and  if  there  had 
been  any  testimony  proving  that  averment,  the  plaintiff  would 
have  been  entitled  to  recover  in  this  action.  It  does  not  appear 
from  the  case  that  the  question  whether  a  request  was  made  to 
examine  the  records  was  a  matter  submitted  to  the  jury.  The 
case,  on  all  the  counts,  was  wade  to  rest  on  the  false  representa- 
tions of  Edgerton  that  the  premises  were  free  from  incum- 
brances; for  the  court  instructed  the  jury  that  if  the  plaintiff 
omitted  to  make  that  examination  of  the  records  in  consequence 
of  the  false  information  given  by  Edgerton,  the  want  of  such  an 
examination  would  not  preclude  the  phdntiff  from  a  recovery. 
The  effect  of  that  charge  is,  that  if  those  representations  were 
made  by  Edgerton,  it  will  dispense  with  the  neoeasily  of  proving 
an  examination  of  the  records  or  of  making  any  request  for 
that  purpose.  But  we  think.that  doctrine  cannot  be  sustained. 
So  far  as  the  towns  of  Windsor  and  West  Windsor  are  con- 
cerned, no  act  of  Edgerton  will  excuse  the  plaintiff  from  using 
those  facilities  or  complying  with  those  requirements  for  which 
express  provisions  are  made  by  statute;  and  particularly  it  is 
necessary  in  this  case  to  prove  such  a  request,  as  such  is  the 
averment  in  this  count.  It  is  not  competent  to  prove  an  excuse 
for  not  making  such  a  request  under  an  averment  that  an  actual 
request  was  made. 

But  if  we  were  to  regard  that  question  as  submitted  to  the  jury, 
and  as  now  properly  before  us,  the  difficulty  in  the  case  is  not 
avoided,  as  we  think  there  is  no  evidence  stated  in  the  case 
tending  to  prove  that  for  the  examination  of  the  town  records  a 
request  was  ever  made  by  the  plaintiff  previous  to  his  purchase 
of  the  premises.  It  is  insisted  that  the  case  shows  that  such  a 
request  was  made,  and  that  the  observation  made  by  the  plain- 
tiff to  Edgerton  during  the  examination  of  the  premises,  that 
''you  are  town  clerk,  and  can  tell  me — is  there  any  claim  upon 
this  property  ?  "  is  evidence  tending  to  prove  that  fact.  But  we 
do  not  feel  at  liberty  to  put  that  construction  upon  that  inquiry. 
It  was  obviously  not  so  intended  by  the  plaintiff,  nor  could  it 
have  been  so  understood  by  Edgerton.  The  testimony  of  the 
plaintiff,  given  on  the  trial  of  this  case  before  the  jury,  which  is 
detailed  in  the  exceptions,  has,  we  think,  put  this  matter  at 
rest.  He  says  that  "  he  did  not  go  to  the  office  at  all,"  that  "  he 
should  have  considered  it  an  imposition  upon  Edgerton  had  he 
proposed  going  there  to  examine  the  records*  and  that  he  made 


March,  1857.]  Lyman  v.  Edgsstoh.  419 

the  inqtiiiy  of  him  whether  there  was  any  daim  upon  the  prop- 
erty to  prevent  going  to  look  in  the  town  olerh's  office.  The 
plidntiff  did  not  consider  that  he  had  made  each  a  leqaest,  and 
that  the  request  had  been  denied;  and  we  should  not  regard  that 
language  as  evidence  of  a  fact  which  the  plaintiff  himself  dis- 
claims. It  is  an  obyions  case,  in  which  not  only  a  request,  but 
an  actual  examination  of  the  records,  was  dispensed  with,  in  the 
confidence  placed  by  the  plaintiff  in  the  representations  of  Edger- 
ton  that  the  premises  were  free  from  incumbrances.  It  is  true 
that  the  plaintiff  has  been  injured  in  having  been  compelled  to 
pay  the  Ourtis  mortgage;  but  that  injury  did  not  accrue  from  the 
neglect  of  the  town  clerk  to  make  an  index  to  that  mortgage 
deed,  nor  upon  request  from  the  neglect  of  the  town  clerk  to 
produce  the  records  in  his  office  for  examination.  On  this 
count  in  the  declaration,  therefore,  we  think  the  plaintiff  can- 
not recover,  as  he  has  fiuled  to  prove  its  material  averments. 

The  questions  on  the  motion  in  arrest  of  judgment  arise 
upon  the  first,  third,  and  fourth  counts.  We  are  to  regard  the 
facts  stated  in  eaoh  of  these  counts  as  having  been  found  by  the 
jury  on  competent  testimony.  The  third  count,  in  common 
wiUi  all  the  others,  contains  the  averment  that  Edgerton  neg- 
lected to  make  an  index  to  the  record  of  the  Curtis  mortgage. 
It  is  then  stated  that,  with  a  view  to  mislead  the  plaintiff,  and 
thereby  prevent  him  from  making  an  examination  of  the  records 
in  his  office,  he  represented  that  the  premises  were  free  from  all 
incumbrances,  except  a  lease  to  Dunbar  and  White;  and  that, 
in  consequence  of  that  representation,  the  plaintiff  was  induced 
to  and  did  purchase  the  premises  without  any  further  examina- 
tion or  inquiry.  There  is  no  averment  in  this  count  that  there 
was  any  request  by  the  plaintiff,  or  refusal  by  the  town  clerk,  to 
submit  the  records  in  his  office  to  the  plaintiff's  inspection. 
The  fact  that  no  such  examination  was  made  or  requested  places 
the  plaintiff  in  the  same  situation  he  would  occupy  if  the  Curtis 
mortgage  had  been  recorded  and  an  index  to  it  duly  made. 
The  only  inquiry,  therefore,  on  this  coimt  arises  whether  the 
towns  of  Windsor  and  West  Windsor  are  liable  to  the  plaintiff 
in  this  action  for  those  false  representations  of  the  town  clerk, 
when  in  reliance  upon  them  no  examination  of  the  records  was 
made,  in  consequence  of  which  his  injury  has  been  sustained. 

The  statute  provides  that  towns  shall  be  liable  to  make  good 
all  damages  which  shall  accrue  by  reason  of  the  neglect  or  de- 
fault of  any  town  clerk,  etc.  To  ascertain  whether  there  has 
been  any  such  neglect  or  default,  it  becomes  material  to  asoer- 
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tain  tlie  duties  which  are  imposed  upon  the  town  clerk  by  law; 
for  it  is  only  for  the  neglect  to  perform  official  duties^  or  such 
as  the  statute  requires,  that  towns  are  liable:  Ealhatoay  t. 
Goodrich,  5  Vt.  G6;  Davis  v.  Clements^  2  N.  H.  390;  People  v. 
Schuyler^  5  Barb.  168.  The  statute,  Slade's  Comp.  414,  pro- 
Tides  that  town  clerks  shall  provide  books  with  an  index  for 
registering  deeds  and  other  evidences  respecting  titles  to  lauds^ 
and  also  for  recording  the  proceedings  of  town  meetings  and 
such  other  acts  and  things  as  are  by  law  required  to  be  recorded; 
and  it  is  made  his  duty  to  record  all  such  matters,  to  furnish 
copies  of  the  same  duly  attested  by  him,  and  on  proper  request 
to  show  the  records  and  files  in  his  office.  These  are  the  spe- 
cific duties  enumerated  by  statute,  so  far  as  they  are  material  to 
be  now  considered.  It  will  be  observed  that  the  powers  and 
duties  of  the  town  clerk  are  confined  to  making  truthful  records 
of  all  matters  left  with  him  which  by  law  are  to  be  recorded,  to 
duly  exemplify  copies  of  the  same,  and  to  keep  and  preserve 
them  for  public  use  and  inspection. 

The  intention  of  the  legislature  and  the  policy  of  the  act  are 
obvious.  It  was  their  intention  to  provide  a  feasible  method, 
which  should  be  certain,  and  as  solemn  in  its  character  as  record 
evidence,  by  which  all  persons  who  are  or  may  be  interested  in 
the  title  of  real  estate  may  ascertain  its  true  condition  and  the 
incumbrances  resting  upon  it.  These  records  alone,  so  far  as 
the  liability  of  towns  is  concerned,  are  made  the  organs  of  in- 
formation in  relation  to  such  titles;  and  purchasers,  as  well  as 
those  who  are  making  advances  upon  its  security,  are  bound  to 
consult  those  records  for  their  information,  and  not  the  man  who, 
for  the  time  being,  holds  the  office  of  town  clerk.  It  is  the  man- 
ner in  which  those  records  are  kept  and  preserved  which  deter- 
mines and  measures  the  liability  of  towns.  If  for  the  protection 
and  security  of  towns  and  persons  interested  the  law  has  pro- 
vided certain  facilities,  in  the  use  of  wnich  actual  knowledge 
of  the  title  to  real  estate  and  its  incumbrances  may  be  obtained, 
it  is  reasonable  to  require  that  those  facilities  shall  be  used  for 
that  purpose,  and  that  no  liability  shall  rest  upon  the  town  if 
the  party  injured  has  neglected  to  improve  them,  or  has  relied 
for  his  security  upon  the  covenants  in  his  deed,  or  the  repr^ 
sentations  of  the  town  clerk,  or  upon  any  source  of  information 
other  than  those  records.  If  the  plaintiff  in  this  case  had  ex- 
amined the  records,  and  for  the  want  of  an  index  had  fiiiled  in 
obtaining  actual  knowledge  of  the  existence  of  the  Curtis  mort- 
gage, or  if  he  had  been  refused  the  examination  of  them,  tht 
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town  would  haTe  been  clearly  liable.  Theie  would  then  have 
been  a  neglect  of  official  dnty — a  neglect  of  dttties  the  perform- 
ance of  which  was  required  by  law.  Bat  in  no  case  are  the 
Btatements  and  representationa  of  a  town  derk  regarded  as 
official  acts  for  which  towns  are  liaUe,  nor  are  th^  regarded  as 
any  e^idenoe  of  what  does  or  does  not  appear  upon  the  records 
of  the  town. 

In  the  case  of  HiU  y.  Bellows,  16  Yt.  727,  it  was  held  that  a 
certificate  of  a  town  derk  that  a  person  had  not  conveyed  land 
is  not  evidence  of  that  fact.  Williams,  0.  J.,  obeerred:  '*  The 
certificate  of  the  town  clerk  is  evidence  of  what  is  on  record, 
but  he  is  not  a  certifying  officer  as  to  what  does  not  api>ear  of 
>ecord.''  The  certificate  was  not  evidence  in  that  case,  because 
it  was  not  an  official  act;  and  if  not  an  official  act,  it  is  not  a 
matter  for  which  in  any  way  towns  can  be  made  liable.  The 
intent  with  which  saoh  certificates  or  statements  are  made  does 
not  affect  the  case.  A  frandolent  intent  will  not  render  an  act 
official  which  otherwise  would  not  be  so.  In  Oabes  v.  BUI,  14 
Pick.  448,  it  was  observed  that  "  recording  officers  may  make 
and  verify  cojiies  of  their  records,  and  in  doing  so  act  under  the 
obligation  of  their  oath  of  office.  Of  the  verity  of  such  copies, 
their  certificates  are  evidence.  But  it  is  no  part  of  their  duly 
to  certify  facts,  nor  can  their  certificates  be  received  as  evidence 
of  such  facts.''  If  their  certificates  are  not  official  acts,  much 
less  will  be  their  verbal  representations.  In  1  Gxeenl.  Ev.,  see. 
498,  it  is  said:  '*  If  the  person  was  bound  to  record  the  fact,  then 
the  proper  evidence  is  a  copy  of  the  record  duly  authenticated. 
But  as  to  matters  which  he  is  not  bound  to  record,  his  certificate, 
being  extra-official,  is  merely  the  statement  of  a  private  person, 
and  will,  therefore,  be  rejected:"  Jackson  v.  WUer,  6  Oow.  751; 
Wolfe  V.  Washburn,  Id.  261;  Garier  v.  Blokes,  1  Mau.  &  Sel.  699. 
The  statute  does  not  make  it  the  duty  of  town  clerks  to  answer 
such  interrogatories,  nor  are  they,  so  far  as  the  liability  of  towns 
is  concerned,  authorized  to  make  any  such  representations  or 
statements;  it  is  no  part  of  their  official  duty.  They  must 
therefore  be  regarded  as  the  statements  or  representations  of  a 
private  person,  and  for  which  towns  are  not  responsible.  We 
think  the  &cts  stated  in  this  count  are  insuffident  to  sustain 
this  action. 

The  first  and  fourth  counts  are,  for  the  reasons  which  have 
been  stated  in  connection  with  the  third  count,  regarded  insuffi- 
dent. *  The  first  count  contains  the  averment  that  Edgerton 
neglected  to  disclose  to  the  plaintiff  the  existence  of  a  mortgage 
previous  to  the  purchase  of  the  premises;  and  that  is  the  grava* 
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men  of  the  count  The  fourth  count  is  similar  to  the  first,  with 
the  additional  allegation  that  the  neglect  to  make  that  disclosure 
was  with  a  fraudulent  intent.  If  the  representations  of  the 
town  clerk  cannot  be  regarded  as  official  acts,  his  neglect  to  dis- 
close facts  within  his  knowledge  cannot  be  regarded  as  such. 
The  difficulty  in  sustaining  these  countn  arises  from  the  consid- 
eration that  towns  are  liable  only  for  some  neglect  or  default  in 
keeping  the  town  records,  and  not  for  any  representations  of 
the  town  clerk,  nor  for  his  neglect  to  disclose  facts  within  his 
personal  knowledge.  If  the  town  clerk  has  made  such  repre- 
sentations, or  has  neglected  to  make  such  disclosures,  th^  are 
personal  considerations,  the  same  as  if  done  by  any  private 
individual;  and  for  such  matters  towns  are  not  responsible. 
Whether  an  action  could  be  sustained  against  Edgerton  for 
these  statements,  or  for  a  fraudulent  neglect  to  disdoee  the  exist- 
ence of  that  mortgage,  is  not  a  question  arising  in  the  case. 
It  is  sufficient  to  observe  that  the  statute  has  imposed  no  such 
liability  on  towns.  The  fact  that  Edgerton  was  both  grantor 
of  the  premises  and  town  clerk  we  have  not  regarded  as  of  any 
importance  in  the  case,  or  as  in  any  way  affecting  the  l^gal 
principles  involved  in  it.  If  that  circumstance  has  any  effect,  it 
should  have  led  the  plaintiff  to  place  less  confidence  in  such 
representations,  and  to  the  exercise  of  greater  diligence  in  the 
examination  of  the  records,  and  in  the  use  of  all  those  facilities 
which  the  law  has  provided  for  his  securiiy  as  well  as  for  the 
security  of  towns. 

The  result  is,  that  the  judgment  of  the  counly  court  must  be 
reversed,  and  a  new  trial  granted. 

Towns,  Countibs,  or  Munigifal  OoBPoaA.Tioys  abb  not  Liaalb  iob 
KoN-nfiASANCB,  MiSFBASAKCB,  OR  Malfbasancb  of  their  offioen  respeotiiig 
their  legal  duties:  LariUtard  v.  Toum  of  Monroe,  62  Am.  Deo.  120,  and  note 
124;  see  note  to  WaOaee  v.  OUy  qf  JfiMceKme,  61  Id.  188;  Deane  v.  Am- 
dolph,  132  Mam.  477. 


Babnabd  t;.  Whepflb. 

l»  VfeBMCnZ,  401.] 

TiTLB  ov  Pbrboh  ukdbb  Whok  Both  Pabxhb  Claim  bbbd  no*  bb 
Pboved. 

BiQBT  to  Pew  cak  bb  Transfbbbhd  onlt  nr  liAHNBB  Pbovidbd  iob 
Transfbb  of  Rbaltt. 

Lew  op  Exegotion  ttfon  Pew  as  Bxaltt  Tbafbtbbs  Title  as  sgiunat  a 
prior  aaeignment  of  a  certificate  of  ownership  thereof,  record^  by^  the 
clerk  of  the  society  occupying  the  church,  in  accordance  with  the  by-lawi 
of  the  society,  which  provided  for  a  transfer  of  pews  in  this  wav* 


llaich,  1857.]  Babnabd  v.  Whifpl&  42d 

Ejxomnr  for  a  pew  in  a  meeting-honae.  The  plaintiff 
ahowed  that  one  Williama  had  purchased  the  pew,  and  that  an 
execution  in  favor  of  the  plaintiff  and  against  Williams  had 
been  duly  levied  thereon  as  real  estate  belonging  to  Williams. 
It  was  admitted  that  the  defendant  was  in  possession  when  this 
action  was  commenced.  The  defendant  introduced  a  by-law  of 
the  congregational  sociely  which  occupied  the  church.  The 
by-law  provided  that  the  clerk  of  the  society  give  to  each  pur- 
chaser of  pews  a  certificate  of  ownership;  that  this  certificate 
should  be  recorded,  and  when  any  owner  of  a  pew  should  trans- 
fer it,  the  purchaser  should  return  the  transfer  and  take  a  new 
certificate,  which  should  be  in  like  manner  recorded.  The  de- 
fendant then  introduced  a  certificate  of  ownership  issued  to 
Williams,  and  by  him  before  the  plaintiff's  levy  assigned  to  the 
defendant,  and  by  the  latter  left  with  the  clerk  of  the  society  for 
record,  and  for  the  issuance  of  a  new  certificate  to  him.  The 
jury,  under  the  instructions  given,  found  for  the  defendant. 
The  plaintiff  excepted. 

J.  Wardf  for  the  plaintiff. 

8.  W.  Porter  and  J.  F.  Deane^  for  the  defendants. 

By  Court,  Ishau ,  J.  As  the  plaintiff  and  defendants  daim 
title  under  Luke  Williams,  they  are  not  permitted  to  deny  his 
title  to  the  pew  mentioned  in  the  declaration.  As  between  these 
parties,  the  title  of  Luke  Williams  need  not  be  shown;  and  the 
party  will  prevail  in  this  action  who  has  the  better  right  from 
him:  Brooks  v.  Chaplin,  3  Yt.  281  [23  Am.  Dec.  209].  The  doc- 
trine seems  now  well  settled  that  the  right  to  a  pew  in  a  meet- 
ing-house is  to  be  regarded  as  real  estate.  At  common  law,  such 
a  right  is  an  incorporeal  hereditament.  The  freehold  of  the 
church  is  in  the  parson  for  the  time  being.  In  this  country  the 
title  generally  depends  on  statutes  enacted  to  regulate  this  kind 
of  property.  In  some  instances  the  right  is  declared  to  be  an 
interest  in  real  estate,  and  in  others  an  interest  in  personal 
property.  In  1  Greenleaf 's  Cruise  on  Beal  Property,  44,  it  is 
observed,  that  "  it  follows,  in  the  absence  of  any  statute  provis- 
ions, that  this  kind  of  property  is  to  be  considered  as  real  estate 
in  all  cases  arising  under  the  statutes  of  frauds,  or  of  convey- 
ances, or  of  descents  and  distributions.  The  right  is  held  subject 
to  that  of  the  proprietors  to  repair  and  alter  the  edifice  for  the 
purpose  of  more  convenient  worship."  The  same  doctrine  is 
sustained  in  8  Eenf  s  Com.  489;  Bates  v.  SparreU,  IQ  Mass.  828; 
BcgpHai  Ohuroh  ofShaca  v.  Bigelow,  16  Wend.  28.    In  the  case 
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of  Kellogg  y.  DiokinBm,  18  Yt.  266,  it  was  observed  that  "  the 
right  to  a  pew  was  unqnestioned  in  this  state,  and  that  the 
property  therein  is  considered  as  partaking  of  the  character  of 
real  estate."  The  same  doctrine  was  held  in  Hodges  ▼.  Oreen, 
28  Id.  868.  In  all  these  cases  it  was  held  that  while  the  house 
remains,  the  pew-holder  may  maintain  ejectment,  case,  or  tres- 
pass, according  to  the  circnmstances,  if  he  be  disturbed  in  his 
right. 

The  assignment  of  the  certificate  by  Williams  to  Whipple  of 
his  right  to  the  pew  transferred  no  legal  title.  That  right  could 
be  transferred  only  in  the  manner  provided  for  the  transfer  of 
real  estate.  It  possibly  might  be  regarded  as  a  contract  of  pur- 
chase, which  a  court  of  equity  would  decree  to  be  specifically 
performed  by  the  execution  of  a  valid  conveyance,  not  only  as 
against  Williams,  but  his  attaching  creditors  having  notice  of 
that  contract.  The  fact  that  the  defendant  was  in  actual  pos- 
session of  the  premises  is  a  circumstance  which  has  been  fre« 
quently  held  to  be  sufficient  notice  to  third  persons  of  the  con- 
tract and  claim  under  which  the  possession  is  held.  But  the 
claim  is  merely  equitable,  and  which  courts  of  equity  alone  can 
protect.  The  plaintiff,  by  the  levy  of  his  execution,  has  acquired 
the  legal  title,  and  at  law  the  legal  title  must  prevail  over  the 
equitable  interest. 

The  judgment  of  the  counfy  court  is  reversed. ' 


TiTLH  OF  Pkbson  UN dxr  Whom  Both  Pabtiss  Claim  nsxd  kot  bb 
teovsD:  MiUer  ▼.  SurU,  65  Am.  Deo.  692,  and  caaes  dted  in  the  note  002, 

Katubb  of  Fbopxbtt  IK  Pkws:  See  Sheuo  v.  Bevertdget  38  Am.  Deo.  610, 
and  note  617.  The  right  to  a  pew  is  real  estate  in  all  cases  arising  under  the 
statute  of  frauds  or  of  conveyances,  or  of  descents  and  distributions,  and  the 
owner  may  maintain  trespass  quart  dautum/rtgit:  0*Heary,  Dt  Ooeikrkmdf 
88  Vt  007,  citing  the  principal 
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[20  VXBKOIIT,  421.] 

Tbustebs  OpZBATiira  Railboad  for  Bbnbrt  of  Bondholdbss  abb  Pib- 
80NALLT  LiABLS  to  owucrs  of  freight  and  to  passengers,  to  the  same  ex- 
tent IS  the  company  would  be  if  operating  the  road,  and  in  the  same  way 
lessees  or  mere  intruders  who  operate  the  road  are  liable. 

SbLUNQ    THBOUaH-TICKBT  OVEB    CONNBOTINO    LiNES   TO  PaSSBHOBBS    doei 

not  render  carrier  liable  for  carriage  of  passengers  beyond  his  own 
line;  but  he  is  liable  for  the  through  transportation  of  freight  and  bag 
gige,  §mMe, 
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Gakriebs  of  Pabsbnoxbs  abb  Bouitd  to  EzBBons  UniOCT  Gabb;  bat 

they  are  oot  liable  for  aaoh  perils  aa  oocnr  wholly  without  their  agency» 
nnleaa  there  ia  Bome  want  of  care  in  escaping  from  the  oonsegnencea  of 
anch  perils. 

Gabbieb  of  Passknobbs  is  his  Owh  Cabs  oybb  CoirNBonoro  Lorn  la 
liable  aa  a  passenger  carrier  thronghoat  the  route. 

Gaxbibb  ov  PASSBiraBBS  IM  HIS  OwR  Cabs  ovbr  Coxnbotivo  Lxhbs  is 
not  liable  for  an  injury  occurring  while  the  cars  are  upon  a  connecting 
line,  and  caused  without  his  fault  by  the  negligence  or  misconduct  of  the 
operatiyes  of  the  connecting  line,  over  whom  he  has  no  control,  unless 
the  connecting  roads  constitute  a  general  partnership,  or  are  consolidated 
in  their  interests. 

Action  on  the  case  for  damages  for  injuries  received  by  plain- 
tiff as  a  passenger,  against  Smith  and  others,  who  were  trustees 
of  the  first-mortgage  bonds  of  the  Vermont  Oentral  Bailroad 
Company,  and  when  the  company  failed  to  pay  the  interest  on 
the  bonds,  took  possession  of  and  operated  the  road.  While 
operating  the  road,  they  had  an  agreement  with  the  Northern 
New  Hampshire  Eailroad  Company,  and  with  other  companies 
having  connecting  lines  between  Vermont  and  Boston,  under 
which  the  freight  received  by  the  Vermont  Oentral  was  to  be 
carried  through  to  Boston  in  their  own  cars  over  the  connecting 
roads,  and  a  division  of  the  freightage  was  to  be  made  between 
them.  When  the  cars  of  the  Vermont  Oentral  were  upon  the 
track  of  the  Northern  New  Hampshire,  the  latter  company  fur- 
nished engines  and  engineers.  It  was  the  custom  of  the  Ver- 
mont Central  to  carry  cattle  over  the  connecting  lines,  to  receive 
the  full  freightage,  and  to  give  way-bills  or  bills  of  lading,  and 
when  a  full  car-load  of  cattle  was  sent,  to  carry  the  owner  or 
some  other  person  to  care  for  the  cattle  without  additional 
charge,  and  accompanying  each  cattle  train  was  a  saloon-car  for 
the  use  of  such  persons.  The  plaintiff  had  loaded  a  car-load  of 
cattle,  had  paid  the  freightage  thereon,  and  received  a  way-bill 
to  Medford,  Massachusetts,  and  was  in  the  saloon-car  of  the 
cattle  train  when  it  stopped  at  a  station  on  the  Northern  New 
Hampshire  road.  While  waiting  here  for  a  passenger  train  to 
pass,  a  freight  train  of  the  Northern  New  Hampshire  road  was 
carelessly  run  into  the  rear  end  of  the  cattle  train,  striking  the 
•saloon-car  in  which  was  the  plaintiff,  who  was  seriously  injured 
by  the  collision.  The  court  charged  that  the  defendants  were 
liable.  Verdict  for  the  plaintiff,  and  exceptions  by  the  de- 
fendants. 

J.  P.  Kidder,  and  Peck  and  Colby,  for  the  defendants. 
W.  Hebard,  for  the  plaintiff. 


426  Spraoub  v.  Smith.  [Yennontk 

By  Court,  Bediikld,  0.  J.  1.  The  defendants  are  iroBteeB  for 
the  benefit  of  certain  bondholders  of  the  Yermont  Central  rail- 
road, and  as  such,  assignees  of  the  company.  The  first  question 
made  in  the  case  is,  whether  the  defendants  are  personally  liable 
upon  the  contracts  made  by  the  operatives  upon  the  road,  or  for 
their  negligence  or  misconduct  while  thqr  continue  to  operate 
the  road  and  reoeiye  freight  and  pay  for  canying  passengers,  for 
the  benefit  of  the  cestui^  qojB  truMt. 

It  is  well  settled  in  practice  and  by  repeated  decisions  that  the 
lessees  of  railroads  are  liable  to  the  same  extent  as  the  lessors 
would  have  been,  while  they  continue  to  operate  the  road. 
Indeed,  there  can  be  no  question,  we  think,  that  a  mere  intruder 
into  the  franchiae  of  a  railway  corporation,  who  should  continue 
to  use  it  for  his  own  benefit,  would  be  liable  to  passengers, 
and  the  owners  of  freight  who  should  employ  him,  to  the  same 
extent  precisely  as  the  company  itself,  while  continuing  the  same 
business.  Any  other  view  of  the  liability  of  such  intruder  would 
be  to  allow  him  to  allege  his  own  wrong  in  his  defense.  And  we 
can  see  no  reason  why  the  defendants  are  not  liable  to  the  same 
extentas  the  company  would  have  beea,  and  upon  similar  grounds 
to  those  upon  which  lessees  or  any  others  exercising  the  fran- 
chise of  the  company  for  the  time  must  be;  that  is,  that  they  are 
the  ostensible  parties  who  appear  to  the  public  to  be  exercising 
the  franchise  of  the  company.  It  would  be  perplexing  in  the 
extreme  to  require  strangers  suffering  injury  through  the  neg- 
ligence of  operatives  under  the  defendants'  control  to  look 
beyond  the  party  exercising  euch  control.  The  party  having 
this  independent  control  is  in  general  liable  for  the  acts  of  those 
under  such  control,  whether  of  contract  or  tort. 

2.  As  the  defendants  were  interested  in  the  transportation  of 
the  freight,  and  took  pay  and  gave  tickets  through,  they  are 
prima  faci^  liable  for  the  delivery  at  the  point  of  destination. 

But  in  regard  to  carrying  passengers  the  rule  is  different,  we 
apprehend.  These  through-tickets,  in  the  form  of  coupons  for 
each  successive  company,  which  are  purchased  of  the  first  com- 
pany, import  no  contract,  ordinarily,  to  carry  the  passenger  be- 
yond the  line  of  the  road  of  the  first  compaqy,  so  far  at  least  as 
they  are  concerned.  The  baggage  of  passengers  may  come  under 
the  same  rule  in  regard  to  conveying  beyond  the  first  company's 
line  which  freight  does,  as  the  same  general  liability  exists.  But 
through-passenger  tickets  are  to  be  regarded  as  distinct  tickets 
for  each  road,  and  unless  the  road  check  baggage  through,  it  is 
questionable,  perhaps,  how  far  they  are  liable  for  losses  beyond 
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their  own  limits  And  the  contract  between  the  companies  which 
ccimnionlj  exists  in  regard  to  the  diTision  of  the  price  of  the. 
tlirough-ticket  constitutes  no  such  partnership,  probably,  as  will 
render  each  company  liable  for  the  whole  route.  The  first  com- 
pany is.  In  such  case,  looked  upon  as  the  agent  of  the  other 
uoropanies  for  selling  their  tickets,  and  the  contract  requires  no 
different  construction  from  one  where  the  tickets  of  one  com- 
pany are  sold  at  the  stations  of  other  companies:  Hood  v.  New 
York  d  N.  H.  R.  B,  Co.,  22  Conn.  1;  S.  0.,  Id.  502;  EUsworih 
Y.  Tmii,  26  Ala.  733  [62  Am.  Dec.  749J. 

And  in  the  present  case  there  seems  to  have  been  no  ground 
to  question  that  the  extent  of  the  defendants'  contract  would 
oblige  them  to  carry  the  freight  through  as  common  carriers, 
which  will  make  them  liable  for  all  injuries  not  caused  by  in- 
evitable accident  or  the  public  enemy. 

And  in  regard  to  the  carrying  the  plaintiff  as  a  passenger 
upon  the  freight  train,  in  the  saloon-car  provided  for  that  pur- 
pose, the  contract  for  carrying  will  extend  throughout  the 
route,  the  same  as  that  in  regard  to  freight.  The  defendants 
throughout  the  route,  and  of  course  at  the  point  where  the  in- 
jury occurred,  owed,  by  virtue  of  their  contract,  to  the  plaintiff, 
the  ordinary  protection  which  is  required  of  common  carriers  of 
passengers.  But  this  is  not  the  same  as  that  which  common 
carriers  of  freight  stipulate  for.  All  that  common  carriers  of 
passengers  stipulate  for,  in  the  common  case  of  carrying  passen- 
gers, is  to  exercise  the  utmost  care  that  no  injury  befall  those 
who  intrust  themselves  to  their  custody.  This  does  not  include 
such  perils  as  occur  wholly  without  the  agency  of  the  carrier, 
unless  there  is  some  want  of  care  in  escaping  from  the  conse- 
quences of  such  perils:  Camden  A  Amboy  B.  B.  Co.  v.  Burke, 
13  Wend.  611  [28  Am.  Dec.  488]. 

We  do  not  perceive  that  this  rule  of  liability  could  make  the  car- 
rier of  passengers  liable  for  the  act  of  a  party  over  whom  he  had  no 
control.  If  the  act  causing  the  injury  were  that  of  a  servant  or  op- 
erative employed  upon  the  train  carrying  the  plaintiff,  although 
such  operative  were  furnished  and  paid  by  another  company, 
as  the  engineer  in  the  present  case,  the  carrier  is  undoubtedly 
liable.  So,  too,  if  the  injury  is  caused  by  the  misconduct  of 
other  servwts  of  the  same  canier  who  is  carrying  the  plaintiff 
while  operating  other  trains,  the  carrier  is  liable.  But  he  can- 
not be  regarded  as  liable,  we  think,  for  all  the  acts  of  all  the 
operatives  of  the  companies  over  whose  roads  he  carries  the 
plaintiff,  unless  some  connection  between  the  roads  of  a  char- 
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aoter  similar  to  that  of  general  partnershipy  or  the  consolidation 
of  their  interests  in  the  carrying  business  is  shown,  which  wa9 
not  done  in  the  present  case. 

It  would  not  be  pretended  that  a  carrier  of  passengers  hj 
coach  is  liable  for  a  mere  tort  committed  upon  such  passengers 
in  the  course  of  the  transit,  as  by  another  carriage  coming  in 
contact  with  the  carrier's  vehicle,  or  by  an  assault  of  a  stranger. 

It  may  be  true  that  while  the  defendants  were  carrying  the 
plaintiff  upon  their  own  road  they  may  be  liable  for  an  injury  to 
him  by  reason  of  an  intrusion  of  another  carriage  upon  their 
track,  since  the  law  enforces  upon  them  the  duty  of  keeping 
their  track  clear.  But  in  those  cases  where  other  companies 
have  the  right  by  law  to  run  their  carriages  upon  the  track  of 
the  defendant's  road,  by  paying  toll,  as  is  common  in  England, 
and  not  uncommon  in  this  country,  in  point  of  right,  although 
not  done  practically  to  any  great  extent,  it  has  never  beeu  held 
that  one  company  is  liable  to  passengers  carried  by  them  for 
injuries  happening  through  the  fault  of  other  companies  while 
rightfully  upon  i.he  same  track,  and  without  any  fault  on  the 
part  of  the  first  company.  This  principle,  it  seems  to  us,  must 
control  the  present  case.  The  defendants'  contract  only  bound 
them  for  the  skill  and  diligence  of  their  own  operatives,  and 
those  under  their  own  control:  Bridge  v.  Grand  Junction  Ry 
Co.,  3  Mee.  &  W.  244;  RoUnscm  y.  Cone,  22  Vt.  213  [54  Am. 
Dec.  67];  Thoroughgood  v.  Bryan,  8  C.  B.  115. 

The  plaintiff  knew  before  entering  upon  the  defendants'  train 
that  he  would  be  exposed  to  those  perils.  They  are  incident, 
of  course,  to  all  railway  traveling,  and  especially  upon  roads  with 
only  a  single  track.  And  knowing  that  this  train  was  to  be 
carried  over  other  roads,  where  the  defendants  had  no  exclusive 
control,  he  must  have  understood,  or  was  bound  to  understand, 
that  the  common  contract  for  canying  passengers  would  not 
indemnify  him  against  such  perils.  He  must,  then,  we  think, 
look  to  the  company  having  the  control  of  those  by  whose  neg- 
ligence he  was  injured.  These  persons  were  no  more  under  the 
control  of  the  defendants  than  of  the  plaintiff,  and  there  is  no 
reason  why  the  defendants  should  take  the  risk  of  their  good 
conduct  more  than  that  the  plaintiff  should,  unless  they  so 
stipulated. 

Judgment  reversed  and  case  remanded. 

Liabilities  of  Ck)BCMON  Cakbiers  Selliko-  Tickets  or  contnurtmg  for 
carriage  over  connectiDg  lines:  Carter  v.  PecJb,  67  Am.  Deo.  604,  and  note  flOdi 
FUchbnrg  etc,  R,  Ji,  Co,  v.  Ilaniia,  66  Id.  427,  and  note  430,  431;  Hari  v. 
Rensjwlaer  etc  R,  R.  Co.,  69  Id.  447,  note  450. 
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Passenojsk  Cabrtiwb  abb  Liablb  lOB  Utmobt  Cabb  akd  Skill,  bat  are 
not  insurers  agaiost  accidents:  Oalena  etc  JK.  B,  Co.  t.  Faijf^  63  Am.  Dec. 
123,  note  citing  prior  oases  833;  Fariah  t.  JSagU^  02  Id.  006;  firmk  t.  Coe,  61 
U.  141,  note  146;  OUUnwaterv.  Meuiiaon  ALB.S.  Co.,  Id.  101;  see  note  to 
Heffenunn  t.  WetUmB.  B.  Corp.,  64  Id.  621. 

LB88KB  or  Railroad  Compant  n  Liablb  bob  Failubb  to  Kbbp  ahd 
Roro  Bbll  npon  locomotive  in  oompliaaoe  with  the  statute:  Im^LM  t.  Otd 
CoUm^  B.  B.  Corp.,  67  Am.  Deo.  124,  and  note  128.  But  in  Nelmm  t.  Ver- 
wumi  etc  B.  B.  Co.,  62  Id.  614,  it  is  held  that  a  raOroad  company  is  liable 
for  the  acts  of  its  leaioes;  and  see  note  617. 

RaILBOAB    COKPAJfT    DOBS    BOT    ABSXTMB    DuTT    TO    PABSBBOBBB  OB  Ab- 

othbb  Bailboad  Gokpakt  by  merely  giving  the  ktter  permisdon  to  use  its 
road;  nor,  it  seems,  by  contracting  to  make  its  road  safe  for  snch  passengers. 
The  remedy  of  an  injured  passenger  is  sgainst  the  company  with  whom  he 
contracted:  Murch  y.  Concord  B.  B.  Corp.,  61  Am.  Dec.  631.  Bot  a  railroad 
company  will  be  liable  as  a  passenger  carrier  when  can  of  another  company 
containing  paisongors  are  tnmsferred  to  its  road  attached  to  the  engine,  and 
wholly  committed  to  the  supervision  and  control  of  its  agents  and  conductors: 
Sckopman  v.  Bottonete.  B.  B.  Co.,  56  Id.  41. 

LlABILITIBS    OB    TBT78TBB8,    RXOBIVBBS,    BVO.,    OrBBAUBO    RaILBOAD.— 

Trustees  in  possession  of  a  railroad  under  a  mortgage  are  liable  as  common 
carriers:  Smiih  v.  EaaiamB.  B.,  124  Mass.  167,  citing  the  principal  case.  A 
contract  executed  by  the  trustees  of  the  mortgage  bondholders  of  a  railroad 
company  binds  the  trustees  personally,  and  action  thereon  cannot  be  brought 
against  the  company:  Chqfee  v.  BiUland  B.  B.  Co.,  68  Yt.  840,  citing  the 
principal  case.  Receivers  running  and  managing  a  railroad  are  liable  ascom- 
mon  Mrriers:  Blumenthdl  t.  Bramerd,  88  Id.  408,  citing  the  principal  case. 
A  receiver  of  a  railroad  is  responsible  individually  for  the  careful  and  proper 
management  of  property,  the  management  of  which  he  has  voluntarily  as- 
sumed, and  over  which  the  court  has  no  control,  though  he  is  protected 
where  the  property  is  under  the  control  of  the  court:  Kak^  y.  8mUh,  80  N. 
Y.  47%  473,  citing  the  principal  case.  A  contractor  possessing  and  exercis- 
ing the  power  of  the  railroad  company  over  the  road,  for  the  purpose  of  its 
OQostmotioo,  and  assuming  its  control,  is  primarily  liable  to  the  same  extent 
as  the  railroad  oompany:  Gkmiiier  t.  Aii4fA,  7  Mich.  422,  dtlog  the  principal 


Baztbb  v.  Bubh. 

[99  TBIMOR,  4W.] 

%  SuBEAnr  Tbovbb,  FLAmmv  muss  Show  Tnui  lo  Fmommrr  Oom* 
TBBXBD,  eitber  gsoeral  or  special,  and  a  right  to  the  Immediate 


liBHOB  MAT  RbOOTBB  IB  TbOVBB  VaLUB  OP  GbOFS  OOBVBKfBD  BT 

who  has  not  paid  the  mt,  under  provision  in  leass  that  the  lessor  shah 
have  a  full  lien  mi  the  crops  of  that  year  as  security  for  the  payment  of 
the  rent^  sinoe  this  provision  gives  the  lessor  the  ownership  of  the  crops 
intfl  the  rent  Is  paid. 
Obb  mat  Trabbibb  Titlb  to  Gbofs  hot  chbv  nr  Ean^  and  which  are  to 
be  grown  iq^  the  land;  and  the  property  win  pais  as  soon  as  they  are 
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LnsoB's  TaiM  to  Chops  itndeb  Lkase,  Rbsbbyikq  to  Hik  Lun  upo^i 
Thim  for  Bent,  U  not  Affected  by  his  taking,  at  the  making  of  the 
lease,  the  lessee's  note,  with  a  surety,  for  the  rent,  or  by  his  proeecnting 
an  action  upon  the  note;  and  he  may  sue  in  trover  for  ike  crops. 

Iktakct  or  L]»SEB  Constitutes  No  Defense  to  Tboveb  fob  Cbofs  Con- 
vxsTBD,  brouj^ht  upon  a  provision  in  the  lease  reserving  to  the  lessor  a 
lien  thereon  for  the  rent;  for  his  liability  arises  from  tort,  not  from  a 
breach  of  oontnct. 

Infant's  Continuing  in  Possession  of  Leased  Psbiobss  during  the  year 
after  he  came  of  age  is  a  ratification  of  the  tenancy,  and  renders  obliga- 
tory upon  him  the  provisions  of  the  lease. 


Tboteb  for  the  yalue  of  crops  raised  on  leased  premises, 
brought  by  the  lessor  apon  a  covenant  by  the  lessee  in  the  lease 
to  give  the  lessor  **  a  full  lien  on  the  crops  as  security  for  the 
payment  of  said  rent  of  sixty-seven  dollars  and  fifty  cents." 
The  rent  had  not  been  paid.  The  crops  were  worth  more  than 
the  rent.  The  defendant  showed  that  he  was  a  minor  when  the 
lease  was  made,  and  when  the  plaintiff  demanded  from  him  the 
crops.  At  the  time  of  the  execution  of  the  lease  the  defendant 
gave  his  note  for  the  rent,  signed  by  himself  and  by  his  mother 
as  surety.  The  plaintiff  had  brought  suit  upon  the  note,  and 
had  a  suit  then  pending  for  the  rent  reserved  in  the  lease.  The 
court  directed  a  verdict  for  the  amount  of  the  rent  reserved  in 
the  lease^  and  interest.    The  defendant  excepted. 

Cooper  and  BarUeU,  for  the  defendant. 

t/l  P.  SaHle,  for  the  plaintiff. 

By  Court,  Isham,  J.  The  property  for  which  this  action  is 
brought  is  the  produce  of  a  farm  leased  by  the  plaintiff  to  the 
defendant  for  the  term  of  one  year  from  and  after  the  first  of 
April,  1853.  Its  conversion  by  the  defendant  is  not  disputed. 
The  questions  arise  whether  the  plaintiff  has  that  interest  or 
title  to  the  property  itself  which  will  enable  him  to  sustain  the 
action  of  trover;  and  whether  the  infancy  of  the  defendant 
constitutes  a  defense.  To  sustain  the  action,  the  plaintiff  must 
show  a  title  to  the  property  converted,  either  general  or  special, 
and  his  right  to  the  immediate  possession  of  it.  The  lease  con- 
tains the  provision  that  the  plaintiff  shall  have  a  full  lien  ou 
the  crops  of  that  year  as  security  for  the  payment  of  the  rent  of 
sixty-seven  dollars  and  fifty  cents.  If  this  provision  is  suffi- 
cient to  give  the  plaintiff  a  title  to  the  crops,  there  is  no  doubt 
as  to  his  right  to  recover  to  the  extent  of  his  lien,  as  it  is  conceded 
that  their  value  is  equal  to  the  amount  due  for  rent.  In  the 
case  of  Paria  v.  VaU,  18  Yt.  277,  and  Smiih  y.  AOmB,  Id.  464, 
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Uie  lease  contained  the  proyision  that  the  crops  were  to  be  and 
remain  the  sole  property  of  the  plaintiff  as  a  lien  and  security 
for  the  payment  of  the  rent,  and  for  the  performance  of  all  the 
coyenants  and  stipulations  therein.  There  is  no  difference  in 
principle  between  that  case  and  the  one  under  consideration. 
The  plaintiff  in  that  case  was  to  have  the  sole  property  in  the 
crops  as  a  lien.  It  was  only  to  that  extent  and  for  that  purpose 
his  sole  right  of  property  existed.  In  this  case,  also,  it  is  a 
matter  of  express  proyision  that  the  plaintiff  is  to  haye  a  lien 
for  the  same  purpose.  He  has  to  that  extent  and  for  that  object 
the  sole  ownership.  It  is  a  legal  implication  in  this  case,  what 
was  expressed  in  the  other.  The  parties  obyiously  intended 
that  the  plaintiff  should  be  the  owner  and  haye  the  control  of 
the  crops  until  the  rent  for  that  year  was  paid,  and  in  all  stipula- 
tions of  that  character  the  intention  of  the  parties  should  be 
the  rule  of  construction.  The  doctrine  is  well  settled  that  .a 
party  may  transfer  a  title  to  crops,  though  not  then  in  ene,  and 
which  are  to  be  grown  upon  the  land,  and  the  property  will  pass 
as  soon  as  they  are  grown.  That  was  the  yeiy  point  determined 
in  the  cases  of  Paris  y.  Vail  and  Smith  y.  Jikin»,  aboye  cited. 
The  same  rule  is  sustained  in  England  and  in  other  American 
cases,  and  applies  not  only  to  the  produce  of  land,  but  to 
other  cases  of  contracts  where  the  property  is  not  in  esse  at  the 
time:  OrarUham  y.  Edwley,  14  Yin.  Abr.  72;  Leslie  y.  Oufftrie^ 
1  Bing.  697;  Monkhouse  y.  Edy^  8  Price,  269;  Langton  y.  Hor- 
ton,  1  Hare,  649;  MUchell  y.  Winslaw,  6  Boston  Law  Bep.  347; 
Leiois  y.  Lyman,  22  Pick.  437.  The  principles  and  reasoning 
upon  which  that  doctrine  is  founded  are  fully  considered  by  the 
court  in  the  cases  of  Paris  y.  Vail,  supra,  and  Smith  y.  Aikins, 
supra,  and  to  which,  for  that  purpose,  it  is  only  necessary  to 
Tefer. 

In  the  case  of  Brainard  y.  burton,  5  Yt.  97,  it  was  held  that 
ft  similar  proyision  in  a  lease  was  merely  an  exeoutoiy  contract, 
and  that  the  lessor  acquired  no  general  or  qualified  property  in 
the  crops  before  they  were  grown  and  deliyered  to  him  by  the 
lessee.  That  case,  howeyer,  is  not  now  regarded  as  being  sound 
in  principle,  and  is  yirtually  oyerruled  by  the  cases  of  Paris  y. 
Vail,  supra,  and  Smith  y.  Atkins,  supra. 

The  fact  that  at  the  time  the  lease  was  made  the  plaintiff  took 
the  defendant's  note  with  surety  for  the  rent  has  no  effect  upon 
the  plaintiff's  title  to  this  property.  He  had  a  right  to  take  the 
note,  and  also  the  additional  security  of  a  lien  upon  the  crops 
grown  upon  the  farm,  and  to  pursue  his  legal  remedies  upon 
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each  and  all  of  them  until  satiafaction  for  the  rent  is  obtained. 
It  is  not  a  lien  created  by  law  merely,  but  by  the  act  and  express 
stipulation  of  the  parties. 

The  infancy  of  the  defendant  constitutes  no  defense  to  this 
action.  It  appears  that  he  came  of  age  in  September,  1853,  but 
continued  in  the  occupation  of  the  premises  during  that  year. 
His  conversion  of  this  property  was  a  tortious  act.  His  liability 
in  this  case  does  not  arise  from  any  breach  of  contract,  but  for 
an  unlawful  appropriation  to  his  own  use  of  the  plaintiff's  prop- 
erty. In  such  cases  in^cy  is  no  defense  to  the  action  of  trover 
or  trespass:  Qreen  v.  Sperry,  16  Yt.  892  [42  Am.  Deo.  619].  The 
fact,  also,  that  he  continued  in  possession  of  the  premises  during 
the  year,  and  long  after  he  came  of  age,  is  a  ratification  of  the 
tenancy,  and  renders  obligatory  upon  him  the  provisions  of  the 
lease. 

The  judgment  of  the  oounigr  court  must  be  affirmed. 


Lbask  PaoviDiNa  that  Cbofs  shall  bb  at  CJomtbol  ov  Lrssor  until 
Bold  makes  them  not  snbjeot  to  attachment  for  the  leasee's  debts:  Eadon  v. 
Colbttm,  67  Am.  Deo.  730,  and  note  733.  Where  the  lease  stipalates  that 
the  lessor  is  to  have  the  general  property  in  the  crops,  he  may  maintain  tres- 
pass against  the  lessee  if  he  sells  them:  Oraff  v.  Stevens,  65  Id.  216,  note  210. 
The  lessor  of  land  may  stipulate  in  the  lease  that  the  crops  grown  on  the 
premises  by  the  lessee  shall  remain  the  property  of  the  lessor  until  the  reot 
shall  be  paid;  and  such  provision  is  valid  not  only  between  the  parties,  but 
as  to  third  persons  also;  but  it  was  held  that  the  lessor  must  be  the  absolute 
owner  of  the  premises:  Codfper  v.  CfM^  38  Vt.  101,  citing  the  prinoipal  case. 

Infant  hat  bb  Liablb  in  Tbovxb:  See  Tcwm  v.  WiUy^  56  Am.  Dec  8o; 
Qrun  V.  Sperry,  43L  Id.  510;  note  to  Humphrey  v.  Douglass,  33  Id.  183;  see 
PeopU  V.  KendaU,  37  Id.  240,  note  242. 

To  Maintain  Tbovxb,  Plaintiff  kust  Pbovb  Pbofxbtt  in  Hivsblf  and 
the  right  of  immediate  possession:  Ames  v.  Palmer,  66  Am.  Deo.  271,  note 
274.  Trover  by  owner  of  spedal  interest:  Harher  v.  DemetU,  52  Id.  671|  note 
678  et  seq. 


Cobb  v.  Hall. 

[29  vxaMOMT,  ao.] 

Past  of  Pubohasb  Money  Paid  on  Pabol  Contract  fob  Pubchabb  or 
Land  cannot  be  recovered  when  the  vendor  is  ready  and  willing  to  per- 
form his  part  of  the  contract. 

Abruupstt  to  recover  one  hundred  dollars  paid  by  the  plaintiff 
as  part  of  the  purchase  price  of  real  estate.  The  contract  for 
the  sale  was  oral.  The  defendant  had  prepared  a  deed  aud  liad 
tendered  it  to  the  plaintiff,  and  again  tendered  it  at  the  triaL 
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Y«rclicfe  for  the  drfeiWkwt,  and  cKoeptknui  hf  41m  pliintiir  to  tha 
ebaige  of  the  court. 

O.  C.  and  O.  W.  Oahoon,  for  the  plaintiff. 

T.  BardeU^jun,^  for  iha  defendant. 

By  Coorty  Bbsfiild,  0.  J.  The  parties  in  this  case  both  agree 
that  the  contiact,  being  one  concerning  the  title  of  land,  and  not 
ledaoed  to  writing,  was  within  the  atatate  of  franda.  No  ques- 
tion seems  to  have  been  made  at  the  time,  but  the  one  hundred 
dollars  was  paid  towards  the  agreed  price  of  the  land,  and,  un- 
der the  charge  of  the  court,  the  jury  have  found  that  there  was 
no  failure  to  perform  the  contract  upon  the  other  side  by  giving 
the  deed  as  stipulated,  and  that  no  demand  was  made  of  the 
plaintiff  in  regard  to  executing  his  notes,  or  to  whom  th^ 
should  be  made  payable,  different  from  the  contract.  The  juiy 
must  have  found  this  in  order  to  haye  given  a  verdict  for  the 
defendant  under  the  charge. 

The  only  question  remaining  in  the  case,  then,  is,  whether  the 
party  paying  part  of  the  purchase  money  of  an  estate,  when  the 
contract  is  within  the  statute  of  frauds,  may,  at  his  election,  and 
while  the  other  party  is  ready  and  willing  to  perform  on  his 
part,  recover  it  back. 

This  we  understand  to  be  in  conflict  with  all  the  decisions 
upon  the  subject:  Shaw  v.  Shaw^  6  Yt.  69;  Smiih  v.  Smith,  14 
Id.  440. 

It  is  the  universal  rule  upon  this  subject  that  the  party  can- 
not recover  in  such  case.  The  statute  does  not  render  the  con- 
tract void,  but  only  provides  that  no  action  shall  be  maintained 
upon  it;  but  for  all  purposes  of  defense  the  contract  is  perfectiy 
valid,  as  has  been  often  decided  in  different  forms  of  action. 
What  is  done  under  the  contract,  and  in  part  performance  of  it, 
is  perfectly  valid;  and  the  payment  of  part  of  the  price  in  money 
is  as  much  part  performance  of  the  contract  as  paying  it  in  la- 
bor, as  in  the  cases  cited  above;  and  it  is  none  the  less  part  per- 
formance because  it  is  not  such  a  part  performance  as  will  in 
equity  take  the  case  out  of  the  statute.  Equity  does  not  regard 
this  such  part  performance  as  to  take  the  case  out  of  the  statute 
because  the  money  at  law  is  full  compensation.  But  we  are  not 
to  infer  from  this  that  the  party  may  always  recover  the  price 
paid.  He  may  recover  it  in  that  class  of  cases  where  equity,  for 
other  reasons,  will  decree  a  conveyance;  that  is,  where  the  other 
party  declines  to  convey.  If  the  other  party  is  ready  and  willing 
to  convey  according  to  the  contract,  as  in  this  case,  there  is  no 
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oooasion  to  go  into  a  court  of  equity,  or  to  bring  an  aotum  for 
the  price. 

But  where  the  other  party  refaaes  to  conyej,  if  poeaeedon  has 
been  taken  under  the  contract,  equity  will  decree  a  oonTqranoe; 
and  if  no  poeeeesion  has  been  taken,  the  party  mayrecoTer  back 
what  he  has  paid.  But  eo  long  as  the  party  agreeing  to  couTey 
is  ready  and  willing  to  perform,  he  is  not  liable  to  any  action, 
either  at  law  or  in  equity,  for  anything  done  under  the  contract. 

Judgment  affirmed.  

Vkmdkb  PATure  Monkt  with  PamLBQa  or  Rirmaie  vo  Ocmplbti 
PuaoHASB  may  reooT«r  the  money  paid  in  OMiMnpftC,  after  eleotion  to  refnae: 
Jokwtfm  V.  Eoam,  60  Am.  Dec  669,  note  072  et  eeq.,  upon  reeoinding  tbe  oon* 
tract.  The  Tendee  ia  entitled  to  the  retun  of  the  porohaee  money,  when 
the  reeciMaon  ia  at  his  instenoe,  and  on  aoconnt  of  the  vendor:  Brpan  ▼• 
Lqflut,  30  Id.  242;  eee  SUtw  ▼.  Stevau^  29  Id.  189. 

The  pkinoipal  oabb  u  citid  to  the  point  that  a  party  to  an  oial  oontraol 
for  the  purohaae  of  land  cannot  refnae  a  conveyttioe,  and  reoover  the  porohaee 
mone^  paid:  Day  v.  WU§tm,  83  Ind.  465.  The  principal  oaae  came  again  be- 
iece  tbia  court,  and  ia  reported  in  88  Vt.  238. 
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ROBEBIS  V,  ROBBBSB. 

pS  Qbatcas,  619.] 

H4TDM  hngaaan  m  Pbopbbtt  about  to  bb  Sold  as  Aooimmi  Iim 
fffghi  to  ^TO  it  offered  for  ■»!«  under  eooh  draomefeHieeB  m  affofd  aa 
opportP«4ty  lor  fair  oompetitioD  MnonicetaU  who  may  be  diapoaed  to  boy. 
Doiih*^  itaii  tho  identity  or  title  of  the  fatiperty  may  prerant  prudent 
■MA  h-^m  luddingy  and  are  therefore  enough  to  Jnatify  any  one  charged 
with  the  dnty  of  making  a  mIo  in  postponing  tho  mIo  nntil  aoeh  doolitft 
mfot  ha  ranoTod  and  tho  danger  of  aacri6oa  avoided. 

OwiiiwaioiiKB'a  Salb  of  Labd  uvdbb  Dbobbb  of  Chamobbt  OouBT'^wiO 
h*  aet  aaidfl  where  made  on  a  day  ao  indameni  that  ptirwtia  intending  to 
hid  for  a  part  of  tho  land  are  deterred  from  attending,  and  where  there 
«iia  bat  one  Udder  preaent  wlio  lived  at  the  plaoe^  witiioat  weighing  tli* 
«arldmwe^  iHiioh  ia  eonllioting,  aa  to  tlie  aniBoiancy  of  the  prke  at  whick 
HwMaold. 

**>^  Bar  KacBHABT,  ov  Obibohob  to  OoMiuiuoKBB'a  Salb  of  LAin»»  ia 
Viiginiat  toaak  that  the  hiddinga  may  be  opened,  by  the  offv  of  a  snb- 
atanMel  advaaca  npon  the  price  reported.  The  conrt  will  consider  the 
obfaotiona  to  the  aale^  and  confirm  or  aet  it  aaide  aa  the  merito  of  thecaao 
may  reqoire. 

Bill  for  aale  of  land  undiflpoaed  of  by  will  of  a  decedent.  A 
Bile  ivBS  decxeedy  and  a  oommiBrnoner  appointed  to  make  the 
Bile.  The  Bale  was  duly  made  by  the  commiaBioner,  and  his  re- 
port rendered  to  the  ooort  To  soeh  report  exoeptiona  were 
taken.    The  remaining  facta  appear  in  the  opinion. 

FaUon^  tot  the  appellant. 
BobiMon,  for  the  appellee. 

By  Ck>nrt,  SainiXLa,  J.  It  ia  the  right  of  e?efy  party  con* 
eecned  in  intereat  in  property,  when  about  to  be  aold  at  public 
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motion,  to  hsTe  it  offered  for  sale  under  sach  drcmmstanoes  aa 
'afford  an  opportunity  for  fair  competition  amongst  all  who  may 
be  disposed  to  buy.  Doubts  about  the  identity  or  title  of  the 
subject  to  be  sold  may  prevent  prudent  men  from  offering  to 
buy,  and  are  therefore  enough  to  justify  any  one  charged  with 
the  duty  of  making  a  sale  in  postponing  the  sale  until  such 
doabts  may  be  removed  and  the  danger  of  sacrifice  be  avoided: 
See  BasseU  v.  Fisher,  11  Gratt.  492;  Ooare  y.  Beyhring,  6  Leigh, 
585;  1  Lomax  Dig.  425.  Without  going  into  an  enumeration  of 
the  many  causes  for  which  public  sales  have  been  set  aside,  yet  we 
see  that  many  of  them  are  founded  on  the  principle  that  fair 
competition  has  been  prevented,  and  sacrifice  may  have  been  in- 
curred to  the  prejudice  of  those  interested.  This  principle  rules 
in  cases  of  sales  by  auctioneers,  executors,  administrators,  trus- 
tees, commissioners,  and  all  others  having  authority  to  sell:  2 
Rob.  Pr.,  old  ed.,  65.  Although  the  irregular  action  of  the  per- 
son making  the  sale  may  not  always  avoid  it,  still  wherever  the 
sale  itself  is  allowed  to  stand,  the  delinquent  in  duty  must  make 
compensation  to  the  party  injured. 

In  the  case  before  us  a  sale  of  land  was  made  by  a  oommis- 
sioner  acting  under  a  decree  of  the  circuit  court  of  Nelson  couniy. 
It  was  the  right  of  the  appellees  as  well  as  of  the  appellant, 
the  parties  interested,  to  have  the  benefit  of  fair  competition. 
Tet  the  sale  was  made  on  the  third  of  December,  1853,  a  day 
which  was  so  inclement,  because  of  rain,  that  several  persons 
who  wished  to  attend  were  prevented  by  the  weather  from  doing 
so.  There  is  a  conflict  of  evidence  on  the  question  whether 
the  inclemency  of  the  day  was  such  as  ought  to  prevent  any  one 
who  might  wish  to  do  so  from  attending.  There  is  no  conflict, 
however,  as  to  the  fact  that  some  persons  did  stay  away  who  had 
intended  to  be  there,  some  of  whom  wished  to  buy  the  land,  or  a 
part  of  it.  There  is,  moreover,  no  conflict  of  evidence  as  to  the 
fact  that  the  appellant  was  the  sole  bidder;  that  the  commis- 
sioner, the  crier,  and  one  other  were  the  only  persons  drawn  to 
the  place  in  expectation  of  a  sale;  that  the  appellant,  who  became 
the  buyer,  and  her  brother  lived  at  the  place.  The  case  be- 
fore us  differs  from  Fairfax  v.  Mus^s  Ex^rs,  4  Munf .  124,  in  this, 
that  in  that  case  there  were  five  bidders  present,  including  the 
plaintiff's  agent  and  the  defendant.  In  our  case,  but  one  bidder 
was  present.  In  our  case,  besides  the  commissioner  and  crier, 
there  was  but  one  other  person  in  attendance  because  of  the  ex- 
pected sale,  and  that  other  had  no  intention  to  buy.  In  the 
of  Fairfax  v.  Muse^s  Eafrs^  mipra^  the  report  states  that 
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a  '  *  considerable  number  "  were  there.  In  our  caee,  persons  who 
wished  to  attend  were  preTented  by  the  weath^  from  doing  so. 
In  the  case  of  Fairfax  y,  Mus^s  Ex^rs,  supra,  it  is  not  shown 
that  any  one  staid  away  because  of  the  cloudy  and  rainy  day 
who  desired  to  be  at  the  place  of  sale.  The  marked  difference 
in  the  facts  of  thecaseSp  in  my  judgment,  requires  a  difference  in 
their  decision.  Seeing  that  tiie  duty  of  the  commissioner  was 
plainly  viohited,  that  the  sale  reported  in  effect  was  one  by 
private  contract,  the  court  should  not  go  into  an  inquiry  upon 
the  conflicting  evidence  whether  the  price  was  a  fair  one. 

It  was  said  in  the  argument  here  that  if  the  sale  under  con- 
sideration could  be  set  aside  at  all,  it  could  only  be  dona 
by  opening  the  biddings  by  the  offer  of  a  substantial  advance 
upon  the  price  reported;  that  this  practice  of  the  English  chan- 
oery  courts  should  be  followed  here  in  cases  Uke  this;  and  thai 
the  exceptions  to  the  commissioner's  report  in  this  case  for  this 
reason  should  be  disregarded.  This  objection,  I  think,  is  not 
well  taken.  The  commissioner  is  the  officer  of  the  court,  and 
acts  under  its  supervision.  His  errors,  when  brought  to  the 
notice  of  the  court,  or  appearing  on  the  face  of  his  proceedings, 
may  be  corrected.  Such  has  hitherto  been  the  practice  in  Vir- 
ginia without  question  as  to  its  propriety;  its  convenience  and 
justice  are  manifest,  and  it  should  not  be  disturbed.  In  FavrfoM 
V.  Mu9^9  Eoifrs,  above  dted,  the  chancery  court  in  a  summary  way 
revised  the  action  of  its  commissioners,  and  confirmed  it;  and 
this  court  upon  appeal  affirmed  the  decision  of  the  chanoeij 
eourt 

I  am  of  opinion  to  affirm  the  decree. 

The  other  judges  concurred  in  the  opinion  of  Sumui,  J, 

Lbh,  J.,  absent. 

Decree  affirmed.  

Judicial  Saus,  wHxir  Sn  abxds:  See  lAUtU  v.  Ziraai^  86  Am.  Deo,  41S| 
^AJiifi  V.  RobcrU,  43  Id.  836. 

OBJBonov  TO  CoMioasiONXB's  Sals  or  Realtt  most  bo  made  in  the  ooart 
of  which  he  is  the  officer,  and  the  ooart  will  consider  the  objectiona,  and  con- 
firm or  let  aside  the  sale,  as  the  merits  of  the  case  indicate;  and  if,  in  snob 
nding,  the  eoort  commits  error,  the  parties  have  a  right  of  appeal:  Ttel  v. 
Taimoeg,  23  Gratt.  698;  KabU  v.  MiuMl,  0  W.  Va.  608,  both  citing  tin 
principal  case.  In  Oaeme  v.  Oullen^  23  Gratt  287,  the  principal  case  is  dis- 
tingiiiibed,  the  former  being  merely  a  oontrovenj  as  to  the  application  d 
Msooeeds  off  a  sale,  and  not  a  contest  as  to  the  fdmeas  of  the  sale. 
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Rambet  t^.  Ramsey's  ExEoxm)B. 

[U  Obatsa*.  684.] 

Kami  aw  Tictator  at  OomcxKOiMDrT  of  Oumoapbio  Will  te  boI  a  anffl- 
dflnt  ■igning  of  the  will,  qdIcm  it  appetn  affinnatiTely  from  Mmethiiig 
on  the  &Me  of  the  peper  that  it  wm  intended  tm  his  ngDatsre*  under  Vir- 
ginia etatnte  which  proridet  that  will  mnet  he  eigned  "  in  eaeh  maBiMr 
m  to  make  it  manifest  that  the  name  ia  intended  «e  a  dgnetan.* 

Pbobatb  of  will.    The  opinion  states  the  Isets. 

BauUtvn,  for  the  appeUants. 
fi.  T.  Danidf  for  the  appellee. 

By  Court,  Daxdsl,  J.  The  fourth  seetion  of  the  ohapter  on 
wills  in  the  code  of  1849,  page  616,  deckres  that ''  no  will  shall 
be  Talid  unless  it  be  in  writing  and  signed  by  the  testator,  or 
.by  some  other  person  in  his  presence  and  by  his  direction,  in 
eooh  manner  ae  to  make  it  manifest  that  the  name  is  intended  as 
•  signature;  and  moreover,  unless  [it]  be  wholly  written  by  the 
testator,  the  signature  shall  be  made  or  [the  will]  acknowledged 
by  him  in  the  presence  of  at  least  two  (competent]  witnesses 
present  at  the  same  time;  and  such  witnesses  shall  subscribe 
the  will  in  the  presence  of  the  testator,  but  no  form  of  attesta- 
tion shall  be  necessary." 

On  comparing  this  section,  as  it  now  stands  in  the  code,  with 
the  corresponding  section  reported  by  the  rerisors  (see  report  of 
reyisors,  page  624),  it  will  be  seen  that  the  legishiture  hsTO 
adopted  the  precise  language  of  the  revisors  in  all  that  rdates 
to  the  manner  in  which  the  signature  of  the  testator  is  to  be 
made— the  only  departures  in  the  section  as  enacted  from  the 
same  as  reported  being  that  in  the  second  chrase  the  rerisorv 
refer  to  the  will  by  the  terms  **  the  instrument,'*  whilst  the 
legislature  use  for  the  same  purpose  the  demonstratiTC  pronoun 
''it;"  that  whilst  the  reyisors  required  that  ''the  signature" 
should  "  be  made  or  acknowledged,"  the  section  as  adopted  de- 
clares that  "  the  signature  shall  be  made  or  the  will  acknowl- 
edged "  in  the  presence,  etc. ;  that  the  legiskture  haTC  inserted 
the  word  **  competent"  before  the  word  '*  witnesses,"  and  have 
substituted  the  words  "  attest  and  subscribe  "  by  the  word  ''sub* 
scribe  "  alone;  and  hare  also  dropped  from  the  section  the  last 
clause  or  sentence  found  in  that  reported  by  the  revisors,  de- 
claring that ''  a  will  so  executed  shall  be  valid  without  any  othet 
publication  thereof." 

It  will  be  further  seen  on  looking  to  the  report  of  the  la- 
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▼iflon,  page  624,  that  in  a  note  to  the  first  olanae  of  the  section 
they  say:  **  This  conforms  to  the  decision  in  WaBer  t.  Watter,  1 
Gratt  454  [42  Am.  Dec.  564],  and  is  thought  to  be  better  than 
an  arbitraiy  mle  requiring  the  signature  at  the  foot  or  end  of 
the  paper." 

In  WaUer  t.  Watter,  mipra,  the  ^prill  ivas  whoUy  in  the  testator's 
handwriting,  and  commenced:  **  In  the  name  of  Gh>d,  amen.  I, 
John  Waller/'  etc.  It  disposed  of  all  the  testator's  property, 
and  was  in  all  respects  formal  and  complete,  with  the  exception 
that  it  concluded,  "  In  witness  whereof,  I  have  hereunto  set  my 

hand  this day  of ,  1841.    Signed  and  acknowledged 

in  the  presence  of; "  and  that  it  was  ncTer  attested  by  witnesses, 
nor  further  signed  by  the  testator.  This  court  reversed  the 
sentence  of  the  superior  court  of  Henry  admitting  the  will  to 
probate.  The  substance  of  the  opinions  of  the  seyeral  members 
of  this  court,  and  of  the  decision,  is  succinctly  and  correctly 
stated  by  Judge  Lomax  in  the  third  volume  of  his  digest  (new 
edition)  at  pages  89,  40.  He  says:  ''  In  the  opinion  delivered 
by  Allen,  J.,  with  the  concurrence  of  Baldwin,  J.,  the  principle 
of  Lemayne  v.  Siardey  [8  Lev.  1],  in  relation  to  olograph  wills 
in  Virginia,  was  much  discussed.  According  to  that  opinion, 
the  finality  of  the  testamentary  intent  must  be  ascertained  from 
the  face  of  the  paper,  and  extrinsic  evidence  is  not  admissible 
cither  to  prove  or  disprove  it  The  signing  of  a  will,  to  be  a 
sufficient  signing  under  the  statute,  must  be  such  as  upon  the 
face,  and  from  the  frame  of  the  instrument,  appears  to  have 
been  intended  to  give  it  authenticity.  It  must  appear  that  the 
name  was  regarded  as  a  signature,  and  that  the  instrument  was 
complete  without  further  signature;  and  the  paper  itself  must 
Bhow  this.  Sftanard,  J.,  expressed  no  opinion,  but  concurred 
with  the  other  judges  in  favor  of  reversing  the  judgment  of  the 
court  below,  which  had  admitted  the  instrument  to  probate  as 
a  will.  Brooke,  J.,  dissented.  Oabell,  P.,  said  that  the  paper 
propounded  as  the  will  of  John  Waller  bore  upon  the  face  of  it 
internal  evidence  that  he  did  not  regard  it  as  a  final  and  con* 
eluded  act.  It  was  manifest  from  the  paper  itself  that  he  in- 
tended something  further  to  be  done;  that  it  should  be  signed 
and  acknowledged  in  the  presence  of  witnesses.  He  did  not, 
therefore,  intend  that  paper,  which  was  not  signed  (by  subscrip- 
tion) and  acknowledged,  to  be  his  will.  To  that  extent  we  may 
suppose  there  was  an  agreement  of  all  the  judges  who  concurred 
in  the  judgment  of  reversal  which  was  rendered." 

The  dilTerence  between  the  opinions  of  judges  Allen  and  Oa- 
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bell  would  Ham  seem  to  be  thai  the  f  ocmer  hdd  no  fidgning  of 
ma  olograph  will  to  be  sai&eiexit  except  when  it  appeared  affirma- 
tifely  npon  the  fftoe  or  from  the  frame  of  the  inatniment  that 
the  signing  was  intended  to  be  a  eigning  to  giye  anthentioity 
to  the  paper;  whilst  the  latter,  without  indicating  whether  he 
oould  or  could  not  go  to  that  extent,  was  of  opinion  that  when 
it  appeared  from  the  face  of  the  pH^er  that  the  testator  intended 
something  further  to  be  done  (which  intention  he  held  was 
made  apparent  in  that  esse  by  the  presence  of  the  in  tetUmo* 
ntitm  danse  and  the  absence  of  any  attestation  by  witnesses 
and  of  any  subscription  or  further  signature  of  his  name  by  the 
testator,  the  paper  ought  not  to  be  regarded  as  a  final  and  con- 
eluded  act.  In  the  opinion  of  the  former,  the  signing  in  the 
body  of  the  instrument  was  from  its  nature  an  equiTOcal  act, 
which  required  to  be  e]q>]ained  by  some  further  cTidenoe,  appar- 
ent on  the  face  of  the  paper,  of  the  testator's  intention  thereby 
to  authenticate  it,  before  it  could  have  that  effect  Whilst  the 
opinion  of  the  latter  went  only  to  the  extent  of  holding  that 
when,  in  such  case,  the  finality  of  the  act  was  negatiyed  by  other 
internal  evidence  that  the  testator  did  not  regard  the  instru- 
ment as  a  concluded  act,  the  signature  in  the  body  of  the  will 
was  not  sufficient.  And  as  Baldwin,  J.,  alone  concurred  in  the 
opinion  of  Allen,  J.,  and  Stanard,  J.,  gave  no  reason  for  concur- 
ring in  the  judgment  rerersing  the  sentence,  admitting  the  will 
to  probate,  whilst  Brooke,  J.,  dissented,  the  decision,  it  must  be 
conceded,  cannot  be  held  as  dedaiing  any  principle  broader  than 
that  announced  in  the  opinion  of  Judge  Cabell.  Still,  when  it 
is  considered  that  the  decision  in  Lemaipw  t.  Stanley,  8  Lev.  1, 
though  generally  followed  in  England  and  in  most  of  the  states 
in  the  Union,  where  the  act  of  29  Car.  n.  has  been  adopted, 
has  been  regarded  by  some  of  the  most  learned  and  eminent 
elementary  writers  and  judges  in  both  countries  as  at  war  with 
the  plain  and  obvious  meaning  of  the  statute,  letting  in  many 
of  the  most  serious  evils  which  it  was  the  design  of  the  statute 
to  avoid;  that  in  order  to  cure  these  evils  and  to  shut  out  all 
doubt  as  to  the  meaning,  office,  and  force  of  the  signature,  it  be- 
came necessary  in  England  so  to  change  the  law  by  legislative 
enactment  as  to  require  that  the  **  will  shall  be  signed  at  the 
foot  or  end  thereof;'*  that  like  enactments  with  the  like 
end  in  view  had  been  passed  in  New  York  and  Penni^lvania; 
that  the  lawupon  the  subject  in  this  state  (at  least  in  respect 
to  olograph  wills)  had  been  left  by  the  cases  of  SMen  v. 
CoaUer,  2  Ya.  Gas.  658,  in  the  genend  courts  and   WaUer 
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T.  WUIer,  1  Gmit  464  [42  Am.  Deo.  664],  in  flue  oowi, 
in  a  most  nneettled  condition;  that  Jadge  Allen,  in  flie  oooxee 
of  his  opinion  in  WaBer  ▼.  WaUeTf  wpra,  adTerled  to  the  recent 
etatntoiy  changee  jnst  mentioned;  that  he  deelaied  himself  in 
favor  of  a  role  reqriiiing  that  the  eignatoie  should  be  so  made 
as  that  upon  the  face  and  from  the  frame  of  the  instmment  it 
should  appear  to  have  been  intended  to  give  authentioity  to  the 
paper,  and  argaed  to  show  that  such  a  rule  was  preferable  to  a 
statute  requiring  the  paper  to  be  signed  at  the  foot  or  end; 
assigiiii^f  asareason  that  the  statute  would  be  inflexible,  whilst 
oases  might  arise  of  a  signing  at  some  other  place,  under  such 
eireumstances  apparent  on  the  fsce  of  the  instrument  as  would 
be  equally  entitled  to  jMroduce  the  belief  that  the  signing  was 
intended  to  authenticate  the  will;  that  the  rsvisors  in  their  note 
already  cited,  whilst  referring  to  the  case  of  WaOer  t.  Waller, 
supra,  also  made  evident  allusion  to  the  provision  of  the  ninth 
section  of  chapter  26, 1  Victoria,  requiring  the  will  to  be  signed 
at  the  foot  or  end,  and  recommended  the  scheme  which  they  re- 
ported as  better  calculated  to  attain  the  end  in  view — ^when  due 
weight  is  given  to  these  considerations,  there  arises,  I  think,  a 
fsir  inference  that  the  legislature,  in  requiring  that  the  will  shall 
be  signed  ''in  suchmanner  as  to  make  it  manifest  that  the  name 
is  intended  as  a  signature,"  designed  not  merely  to  enact  what 
had  been  decided  in  Waller  v.  WaUer,  supra,  but  to  furnish  a 
rule  in  respect  to  tiie  signature,  which,  whilst  it  wocdd  have  all 
the  certainty  of  the  British  statute,  would  yet  let  in  wills,  which, 
though  not  signed  at  the  foot  or  end,  might  be  signed  in  such 
manner  as  to  afford  internal  evidence  of  authenticity  equally 
convincing. 

This  view  is  sustained  by  Judge  Lomax  in  the  recent  edition 
<rf  his  digest.  In  commenting  on  the  section  of  the  code  now 
under  consideration,  he  says:  ''  It  now  requires,  in  addition  to 
what  was  expressed  under  the  former  law,  that  it  shall  be  signed 
in  such  manner  as  to  make  it  manifest  that  the  name  is  intended 
as  a  signature.  •  •  •  .  This  expression  was  probably  inserted  in 
^ifnobatkm  of  the  principle  that  was  decided  (but  in  which 
decision  it  may  seem  that  there  was  not  a  unanimity  of  the 
judges)  in  the  case  before  referred  to,  of  WaUer  v.  Waller,  and 
to  settte,  as  far  as  general  expressions  can  setUe,  the  law 
of  particular  cases,  the  doubts  and  difficulties  in  Sdden  v. 
Ooalier,  and  which  may  often  occur  in  cases  of  olograph  wills. 
The  design  is  probably  the  same  in  effect  as  that  which  the 
"Knglish  statute  requires  when  it  says  that  *  it  shall  be  signed  at 
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{he  foot  or  end  {hereof  by  the  testator/  The  manifeet  intention 
of  the  signature  whererer  placed  being  the  role  of  the  Virginia 
statute;  the  signing  at  the  foot  or  end  being  alone  the  index  of 
the  intention  as  the  role  of  the  English  statute  of  Victoria:"  8 
Lomaz  Dig.,  2d  ed.,  70,  sec.  85.  Whether  in  the  effort  to 
construe  the  words  in  question  we  look  alone  to  their  ordinary 
import  and  the  context,  or  seek  their  interpretation  in  the  state 
of  the  law  existing  at  the  time  when  the  act  was  passed,  and 
shown  to  have  been  brought  to  the  notice  of  the  legislature, 
and  in  the  design  which  we  thence  deduce  to  ha^e  been  con- 
templated by  them,  I  think  there  is  no  serious  diiBcultj  in 
coming  to  the  conclusion  that  the  act  reoogniaeB  no  will  assuffi- 
dently  signed  unless  it  appears  affirmatiTely  from  the  position 
of  the  signature,  as  at  the  foot  or  end,  or  from  some  other  in- 
ternal evidence  equally  convincing,  that  the  testator  designed  by 
the  use  of  the  signature  to  authenticate  the  instrument. 

And  as  in  the  case  under  consideration  the  signing  at  the  top 
alone,  which  from  its  nature  is  an  equivocal  act,  is  aided  by  no 
other  evidence  or  explanation  on  the  face  of  the  paper,  showing 
that  such  signing  was  used  for  the  purpose  of  ratifying  and 
authenticating  the  contents  of  the  instrument,  I  am  of  the 
opinion  that  the  requirements  of  the  act  have  not  been  complied 
with,  and  that  the  dronit  court  erred  in  admitting  the  paper  to 
probate. 

I  think  that  the  sentence  of  the  cireuit  court  should  be  re* 
versed,  and  probate  of  the  paper  refused. 

The  other  judges  concurred  in  the  opinion  of  DimKi,  J. 
Judgment  reversed. 

SiGVATUsa  or  Tbstatok  m urn  Attmam  ibom  Imstbvm sot  IfsiLr  to  han 
been  in  tended  and  regarded  M  a  ilgiiatiire  to  nnder  the  iDstnifl^ 
See  Watter  ▼.  WaOer^  42  Am.  Deo.  664,  and  note571;  nBkABoej  of  rigning 
of  ologimphio  will,  eee  note  to  Lagrawe  v.  Merle,  62  Id.  602,  and  oaaea  cited 
therein,  of  which  the  principal  caw  it  one.  In  JKoff  v.  JKofft  16  Orait.  418, 
the  oonrt,  in  citing  the  principal  caM,  hold  that  the  name  of  a  teitator  at  the 
eommenoement  of  an  ologiaphio  wiU  im  an  eqniTooal  aot|  and  that  it  most 
affirmatipely  appear  from  the  fatoe  of  the  paper  to  baTO  been  iateaded  aa  • 
■ignatore  to  have  that  ofleot. 
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HuHT   t^.   GOMMONWEAI/OL 

[tS  Qbatsa*.  IVT.] 

Of  TbiaIi  worn  LABonnr  ov  BAn  Kotb  or  CntxAur  VAum^  iailnioiioa 
tliat  if  Jaiy  believB  from  eTidcnoe  thftt  thepwrty  loita  notoof  Moh  Tsliie, 
and  tiifti  the  aame  wis  af tenrmrdi  found  in  defendant'i  pnwwiloi^  they 
QOght  to  find  Um  priioner  gailty,  nnleat  his  pcwioMion  of  the  note  ia  az- 
plainedy  is  error. 

Ifnu  POfluuHBiwi  ov  GooM  WmoH  bats  vmms  Lost  is  not  pnma  fade  evi- 
denee  of  guilt*  nor  doss  it*  of  itself,  miss  the  saspieion  of  guilt. 

VknxBE  or  Loct  Goom  wxeb  wot  OoMim  Labobht  simply  becsase  he  re- 
tsins  property  found,  when  he  has  general  means*  by  the  ose  of  proper 
diligence*  to  diaooTer  the  true  owner.  To  oonstitate  the  retention  of  rach 
goods  a  Isroeny*  he  most  have  known  the  owner  at  the  time  of  the  find- 
ing* or  the  goods  mnst  have  been  so  marked  that  he  could  ascertain 
their  owner,  and  mnst  be  appropriated  to  his  own  nse  altlie  time  of  the 
finding*  with  intent  to  take  entire  dominion  orer  them. 

iHnnurmuiT  for  lazoenj  of  bank  note.  The  facts  are  stated  in 
^  opinion. 

WUhB  P.  Booock^  aUorne^^/enerci^  for  the  eommonwealth. 

No  appearance  for  the  prisoner. 

By  Oonrt*  Allsv*  P.  The  prisoner  ivas  indicted  for  stealing 
a  bulk  note  for  the  payment  of  twenty  dollars*  the  property  of 
€hreen  Oore.  The  first  count  charges  the  stealing  of  a  bank 
note  for  the  payment  of  twenty  dollars*  without  farther  descrip- 
tion. The  second  count  charges  the  stealing  of  a  bank  note  on 
the  Bank  of  the  Valley  of  Virginia*  issued  at  Winchester,  in 

Virginia*  dated  the day  of  July*  1858*  for  the  payment  of 

twenty  dollars.  On  the  trial  the  prisoner  excepted  to  three 
instructions  to  the  jury*  given  at  the  instance  of  the  common- 
wealth's attorney. 

By  the  first  the  court  instructed  the  jury  that  if  they  bolieTed 
from  the  evidence  that  Gore  lost  a  bank  note  of  the  value  of 
twenty  dollars*  and  that  the  same  was  afterwards  found  in  the 
possession  of  the  prisoner*  that  then  they  ought  to  find  him 
guilty*  unless  his  possession  of  the  stolen  note  is  explained  by 
testimony. 

There  is  no  statement  of  the  facts  which  the  evidence  offered 
proved  or  tended  to  prove.  But  as  the  instructions  were  given, 
it  must  be  taken  that  they  were  pertinent  to  the  facts  proved* 
or  which  the  evidence  tended  to  prove.  And  if  they  do  not 
poroponnd  the  law  correctly*  the  prisoner  may  avail  himself  of 
the  error*  if  prejudicial  to 
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To  oonstitaite  larceny  of  the  kind  set  out  iu  the  indictment, 
there  mnet  be  a  taking  animo  furandi^  and  against  the  will  of 
the  owner.  At  one  time  it  was  supposed  that  if  the  finder  of 
goods  converts  them  to  his  own  use  with  a  full  knowledge  of 
the  owner,  it  is  not  larceny*  there  being  no  trespass  committed 
in  obtaining poskiession.  Lord  Coke,  8  Inst.  108,  says:  *'  If  one 
lose  his  goods  and  another  finds  them,  though  he  conrert  them 
animo/urandi  to  his  own  use,  yet  it  is  no  larceny,  for  the  first 
taking  is  lawful."  So,  he  says,  "  if  one  find  treaaure-troTe,  or 
waif,  or  stray,  and  convert  them  ui  supra^  it  is  no  larceny,  both 
in  respect  of  the  finding,  and  also  for  that  dominus  rerum  turn 
apparet  idea  cujua  mint  incetium  esi.^  To  the  same  effect  is  1 
Hale  P.  0.  606. 

The  precise  effect  of  these  propositions  of  CSoka  and  Hale  was 
considered  in  the  case  of  Begina  v.  Thurbam,  6  Brit.  Cr.  Gas. 
887;  and  it  was  there  determined  that  if  lost  goods  are  taken 
originally  animo  furandi,  that  is,  with  the  intent  not  to  take  a 
partial  or  temporary  possession,  but  to  usurp  the  entire  domin- 
ion over  them,  but  under  such  circumstances  as  to  warrant  the 
jury  in  finding  that  at  the  time  of  the  appropriation  the  pris- 
oner  really  believed  the  owner  could  neither  find  the  chattel  or 
be  found  himself,  such  appropriation  is  not  larceny.  But  that 
lost  goods,  which  the  taker  justly  believes  to  have  been  lost, 
may  be  taken  and  converted  so  as  to  constitute  the  crime  of 
larceny,  when  the  party  finding  may  be  presumed  to  know  the 
owner  of  them,  or  there  is  any  mark  upon  them,  presumably 
known  by  him,  by  which  the  owner  can  be  ascertained.  This 
case  was  reviewed  and  approved  in  the  subsequent  case  of  Begina 
V.  Preston,  6  Id.  857.  In  the  last  case  it  was  held  that  where  a 
bank  note  is  lost,  and  is  found  by  a  person  who  appropriates  it 
to  his  own  use,  the  jury  are  not  to  be  directed  to  consider  at  what 
time  the  prisoner,  after  taking  it  into  his  possession,  resolved  to 
appropriate  it  to  his  own  use,  but  whether  at  the  time  he  took 
possession  of  it  he  knew,  or  had  the  means  of  knowing,  who  the 
owner  was,  and  took  possession  of  it  with  intent  to  steal  it. 
Jf  the  original  possession  of  it  was  an  innocent  one,  no  subse- 
quent change  of  his  mind,  or  resolution  to  appropriate  it  to  hia 
own  use,  would  amount  to  a  larceny. 

From  these  decisions,  it  appears,  says  the  annotator,  2  Arch- 
hold's  Criminal  Practice  and  Pleading,  Waterman's  ed.,  888, 
that  a  taking  by  finding  in  larceny  may  be  classed  under  three 
heads:  ''1.  Where  upon  the  finding  there  is  no  intention  to 
^propriate  the  thing  found  to  his  own  use,  but,  on  the 
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tnxj,  the  finder  intends  to  lestore  it  to  the  owner  if  he  be 
fonnd»  bat  afterwards  he  disposes  of  it  to  his  own  nse  either 
before  or  eren  after  he  knows  who  the  owner  is,  this  is  not 
laroenjy  beoaose  there  was  no  animus  fwrandi  at  the  time  of 
the  tiJdng;  2.  Where  the  party  finds  goods  that  haTe  been 
aotoaUj  lost,  or  reasonably  supposed  by  him  to  hare  been  lost, 
and  appropriates  them  with  intent  to  take  entire  dominion  oTer 
them,  really  believing  then  that  the  owner  cannot  be  fonnd, 
and  he  afterwards  dispose  of  them  to  his  own  nse,  either  before 
or  even  after  he  knows  who  the  owner  is,  it  is  not  larceny,  becaose 
the  taking,  though  not  exactly  innocent,  was  not  punishable,  and 
couldnotbemadethesubjectof  an  action  of  trespass;  8.  Where 
goods  lost  or  supposed  to  be  lost,  as  aforesaid,  are  found  and 
appropriated  with  the  like  intent,  the  party  at  the  same  time 
knowing  or  reasonably  belieying  that  the  owner  can  be  found, 
this  is  larceny,  whether  the  finder  afterwards  convert  them  to 
his  own  use  or  not. "  Under  these  rules,  it  is  not  enough  that  the 
party  has  general  means  by  the  use  of  proper  diligence  of  die- 
covering  the  owner.  He  must  know  the  owner  at  the  time  of 
the  finding,  or  the  goods  must  have  some  mark  about  them, 
understood  by  him  or  presumably  known  by  him,  by  which  the 
owner  can  be  ascertained. 

Whether  goods  were  actually  lost,  whether  appropriated  by 
the  finder  lucri  caiua^  with  intent  to  take  entire  dominion  over 
them  at  the  time,  whether  at  the  time  he  so  acquires  possession 
he  knew  the  owner,  or  by  some  mark  about  them  presumably 
known  by  him  the  owner  could  be  ascertained,  are  questions  en- 
tirely for  the  jury. 

In  the  application  of  these  rules,  the  judge,  in  the  case  first 
referred  to,  remarks  that  "  questions  of  some  nicety  may  arise, 
but  it  will  generally  be  ascertained  whether  the  person  accused 
had  reasonable  belief  that  the  owner  could  be  found,  by  evi- 
dence of  his  previous  acquaintance  with  the  ownership  of  the 
chattel,  the  place  where  it  is  found,  or  the  nature  of  the  marks 
on  it." 

From  this,  it  appears  that  the  mere  possession  of  goods  which 
had  been  actually  lost  does  not  furnish  any  conclusive  ox  prima 
facie  -ptoot  of  guilt;  of  itself,  it  does  not  raise  the  suspicion  of 
guilt. 

The  most  honest  man  may  be  found  in  possession  of  a  chattel 
proved  to  have  been  actually  lost,  but  holding  it  with  the  inten- 
tion of  restoring  it  to  the  owner;  and  yet,  according  to  the  terms 
of  this  instruction,  the  mere  possession  under  such  ciroum- 
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stanoeB  xtises  the  presumption  of  guilt,  unleBS  ha  can  explain  by 
testimony  how  his  poesession  yna  acquired. 

A  man  finding  a  chattel  actnallj  loat  may  instantly  take  pos- 
session thereof  animo  /urandi;  that  is,  with  the  intent  to  nsorp 
the  entire  dominion  oTer  it»  and  in  pursuance  thereof  does  con- 
vert it  to  his  own  use.  Such  conduct,  in  a  moral  aspect  of  the 
transaction,  may  be  as  dishonest  as  to  steal  it;  for  although  he 
may  not  know  the  owner,  or  there  be  nothing  in  the  circum- 
stances attending  the  place  where  it  is  found,  or  the  marks 
thereon  to  indicate  the  true  owner,  yet  he  must  be  conscious 
that  there  was  an  owner,  and  he  should  use  all  proper  diligence, 
to  trace  him  out.  Yet,  as  the  properly  was  in  fact  lost  and  the 
owner  unknown,  and  no  marks  existing  to  indicate  who  he  is, 
such  a  taking  animo  furandi  and  conyersion  is  not  larceny,  be- 
cause there  was  no  trespass  in  the  taking,  as  the  possession 
acquired  could  not  be  said  to  be  against  the  will  of  the  owner, 
under  the  reason  of  the  rule  given  by  Lord  Ooka,  Quia  dcmm^M 
rerum  rum  apparel  ideo  cujus  wltU  incert^tm  ed. 

The  instruction  under  consideration  dispenses  with  all  proof 
of  the  circumstances  under  which  poesession  of  goods  which 
had  been  lost  was  acquired,  the  fact  of  ownership  known  to  the 
finder  at  the  time,  or  indicated  by  circumstances  attending 
tho  finding  or  by  marks  on  the  property,  and  lays  down  the  law 
to  be  that  proof  of  loss  by  the  owner  and  possession  in  a  third 
person,  whether  the  finder  or  not,  amounts  to  proof  of  guilt, 
unless  the  possession  is  explained.  The  instruction  further- 
more holds  that  those  circumstances  amount  to  gmlt,  without 
reference  to  the  question  of  intent;  and  in  fact,  takes  from  the 
jury  the  consideration  of  the  question  with  what  intent  the  pos- 
sesion was  taken,  the  intent  to  steal  laying  at  the  foundation  of 
the  charge  of  larceny,  and  being  a  question  entirely  for  the  jury. 
The  instruction  furthermore  assumes  in  the  last  dause  that  the 
note  was  stolen,  thus  passing  upon  the  eflfoct  of  the  testimony 
instead  of  leaving  it  to  be  weighed  by  the  jury.  In  all  these 
particulars  the  instruction  was  erroneous,  to  the  prejudice  of 
the  prisoner. 

The  second  instruction,  whether  strictly  ri^t  or  wrong,  de- 
pending on  the  facts  in  evidence,  was  imTnaterial.  If  the  pris- 
oner supposed  there  was  a  variance  between  the  note  alleged  to 
have  been  stolen  and  the  note  described  in  the  second  count, 
he  should  have  moved  to  hare  excluded  it  as  evidence  under 
that  count,  or  to  have  asked  for  an  instruction  applicable  to 
that  eount.    But  there  being  one  count  to  which  the  objeotioD 
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did  not  apply,  and  the  instmction  as  adced  for  and  ghren  apply- 
ing to  both  ooonts,  the  prisoner  oould  nothaxe  been  prejadioed 

I  think  the  oonrt  ened  in  the  first  instruction,  and  for  that 
enor  the  jodgment  should  be  rereraed,  the  Terdiot  set  aside, 
and  the  cause  remanded  for  a  new  triaL 

The  other  judges  concurred  in  the  opinion  of  Aim,  P. 

Judgment  rerersed* 

Pcesnnov  or  Stolen  PBomrr,  Bmcr  as  Etiobiici  of  Labcbst.— 
Luocny  Is  s  erime  nsiuJly  oommittod  in  aeoret,  and  the  sUte,  in  moflt  ouea» 
te  neoMHrily  oompeUed  to  naort  to  drennwiantial  erkkooe  to  «lEMt  a  oon- 
vietton  of  the  thief.  And  Um  pMiMiion  of  the  property  ahortly  after  the 
theft  Ib  the  oiroomitenoe  moot  nmuJly  relied  npon.  The  effoct  of  eneh  pot* 
hae  been  a  matter  for  the  oooaidermtion  of  the  oonrta  on  bmnmeimble 
Aa  a  leading  text- writer  aaya:  *'  The  reported  oaaea  oo  thb  topio 
■re  in  nnmbefa  enormona,  and  are  ezoeptionally  diaoordant;  not  two,  bat 
many  difbriog  Tiewa  and  ahadea  of  opinion  appear  in  them:  **  2  Biahop  Grim. 
Ptoo.»8ded.,  aeo.739.  Conaiderableoonfoaionaatotheatatoof  thelawinthk 
regard  la  oaaaed  by  the  looae  expreaaiona  need  by  ooarta  In  their  dedaiona  on 
the  qneetion.  In  many  caaea  it  la  aaid  that  aoch  poaaeaaion  laiaea  a  "  pr^ 
anmption **  or  "a  ooneloalfe  preanmption "  of  gnilt^  oria  "prima  Jucie  eri* 
danoe  '*  thereof,  leading  to  the  belief  that  aoch  poaaeaaion  raiaea  a  pieenmption 
of  law  aa  to  the  gnilt  of  aooh  party,  and  aome  oonrta  have  even  aodedded.  A 
pfeeomptioo  of  law,  however,  eatabliahea  a  certainty,  and  the  bettor  opinioe 
aeema  to  be  that  each  ia  not  the  effect  of  the  poaaeaaion  of  atolen  property, 
and  that  the  evidence  thereof  ia  a  matter  for  the  oooaideration  of  the  jtuy 
In  the  light  of  each  partioolar  oaae,  and  laiaea  merely  an  Inference  of  the  faol 
of  gnilt  of  each  peraoo.  A  oonrt  may  therefore  properly  inatmet  a  jury  to 
the  effect  that  the  poaaeaaion  by  a  party,  of  atolen  gooda,  ia  a  fact  or  dream- 
atanoe  from  which  hia  complicity  in  the  larceny  may  be  inferred.  Theae 
nilea  are  dedaced  from  the  balk  of  the  dedaiona,  and  are  aoatalned  by  the 
faitor  caaea  and  the  text-writera:  Id.,  aeo.  740;  8  GreenL  Br.,  14th  ed.,  aee. 
81;  Whart^  Grim.  Er.,  9th  ed.,  aeo.  768;  #Mer  ▼.  ^Stale,  40  AhL  717;  Peo- 
ple ▼.  Ohamben,  18GkL  882;  PeopU  ▼.  Ak  Ki,  20  Id.  177;  PecpU  t.  OtoMO- 
wa^,  28  Id.  61;  Peopie  v.  AnUmh,  27  Id.  404;  People  v.  KeUp,  28  Id.  428; 
People  ▼.  ifulMme,  89  Id.  014;  People  ▼.  Sodomdo,  44  Id.  688;  People  v. 
Om,  46  Id.  286;  PeopU  ▼.  OeUp.  49  Id.  681;  PeopU  v.  Bwiep,  00  Id.  74; 
Staie  V.  Rapmond^  40  Goon.  846;  Tmcker  ▼.  Siaie,  67  Oa.  603;  Brown  ▼. 
Aete,  69  Id.  406;  Ckm^fifrt  v.  People,  64  HL  404;  Water  v.  People.  104  Id. 
044;  HaU  ▼.  Slate.  8  Ind.  439;  Claekner  ▼.  State.  88  Id.  412;  Waip  v.  Staie. 
80  Id.  400;  Smatkere  ▼.  State.  40  Id.  447;  Jonee  v.  State.  40  Id.  649;  Howard 
r.  State.  60  Id.  190;  Sadik  v.  State.  68  Id.  840;  State  v.  ArtwUl.  12  Iowa, 
479;  StaU  v.  Browa.  26  Id.  601;  State  v.  Bradp.  27  Id.  120;  Suae  v.  Oeldea. 
49  Id.  48;  State  r.  Heaakme.  60  Id.  186;  Staie  t.  Rickairt.  67  Id.  246;  LewU 
▼.  Staie.  4  Kan.  290;  Siaie  v.  Oamadap.  12  Id.  660;  Staie  v.  IngraJkun.  10  Id. 
14;  StaU  v.  Merrick,  19  Me.  898;  OommomweaUk  ▼.  MiUard.  I  Maaa.  0; 
Oommoaweallh  ▼.  Bell.  102  Id.  103;  CommumweaUk  ▼.  BandaO.  119  Id.  107; 
OaUick  V.  People.  40  Mich.  892;  People  ▼.  Wileom.  80  Id.  468;  Davie  v.  Stwk. 
60  Miaa.  8C;  Fbeter  v.  ^Stole,  62  Id.  006;  State  v.  Gray.  87  Mo.  872;  State  ▼. 
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Oreaom,  2S  Id.  tJ2i  SitUew.  En,  lONer.  379;  State  Y.Hodffe^BO  N.  H.  510; 
Knickerbocker  v.  People^  48  N.  Y.  177;  Stover  ▼.  People,  66  Id.  315;  Gold- 
ttein  V.  Peopkf  82  Id.  231;  Gregory  v.  Rkharde,  8  Jones  L.  410;  Mtmme  ▼. 
iS^oto,  16  Ohio  St.  221;  £ftate  ▼.  BennMy  3  Treadw.  Const.  602;  CuttieY. 
State,  6  Coldw.  9;  Wiieox  r.  State,  3  Heiak.  110;  Tatee  r.  State,  87  Tex.  202| 
McCoy  ▼.  State,  44  Id.  616;  Thomaa  v.  5tofe,  43  Id.  658;  Dreyer  v.  iStote,  11 
Tex.  App.  500;  Faulkner  v.  ^Oife,  15  Id.  115;  Sekmdler  ▼.  State,  Id.  894; 
i'nce  V.  ComnumweaUh,  21  Gratt.  846;  iStoto  ▼.  Beaton,  23  W.  Va.  773; 
Oraivea  T.  State,  12  Wis.  501;  OHUey  t.  Aote,  20  Id.  231;  Heed  r.  State,  26 
Id.  421;  Newbrandt  v.  State,  53  Id.  89;  State  v.  fFeatoiH  25  Am.  Dec  46. 
Many  of  the  cases  under  this  head  are  ohecore  and  onoertain,  aud  expfess  all 
varieties  and  shades  of  opinion  on  the  subject.  Oasee  in  the  same  states, 
even,  appearing  on  conflicting  sidea  of  the  question.  But  it  is  believed  that 
the  above  is  the  rule  most  generally  expressed,  especially  in  the  recent  cases. 
In  Ingalle  v.  State,  48  Wis.  647,  the  court  say:  "The  efibct  of  such  evidence 
was  very  ably  discussed  by  the  late  Chief  Jnstioe  Dixon  in  Oravee  v.  State, 
12  Id.  591;  and  more  recently  by  Justice  Orton  in  StaU  ▼.  SneU,  46  Id.  524; 
the  rule  to  be  derived  from  these  cases,  and  which  is  sustained  by  the  later 
elementary  writers  upon  evidence  in  criminal  cases,  is  that  the  possession  of 
the  stolen  goods  by  the  accused  is  evidence  tending  to  prove  his  guilt,  but  is 
in  no  sense  conclusive  thereof,  nor*  does  it  follow  as  a  conclusion  of  law  that 
the  accused  ia  guilty  if  he  fail  to  explain  his  possession.'* 

The  courts  have  held  that  it  is  error  to  charge  the  jury  that  they  should 
convict  the  accused  upon  mere  proof  of  the  possession  of  stolen  property  re- 
cently after  the  larceny,  without  any  further  proof  than  of  the  fact  of  the 
larceny:  Peopfe  v.  Leviaon,  16  CaL  08;  People  v.  Chambere,  18  Id.  382;  Peo- 
ple V.  Ah  Ki,  20  Id.  177;  State  v.  Hodge,  50  K.  H.  510;  3  OreenL  Ev.,  14th 
ed.,  sec.  31.  So  an  instruction  that  the  prisoner  must  prove  his  possession  to 
be  innocent  to  secure  an  acquittal  has  been  held  erroneous:  People  v.  Noregea, 
48Cal.  123;i5totev.j&m«r«oii,481owa,  172;i9tatev.£ro(^mpra,  the  latter  case 
containing  an  exhaustive  discussion  of  the  law  on  this  point.  The  mere  pos- 
session without  any  further  proof,  it  has  even  been  said,  leaves  a  reasonable 
doubt  on  which  the  party  Ib  entitled  to  an  acquittal:  State  v.  Merrick,  19  Me, 
398.  The  possession  alone,  it  is  held,  in  a  large  number  of  cases,  raises  no 
presumption  either  of  law  or  fact,  which  the  court  may  declare  to  the  jury, 
but  is  only  circumstantial  evidence  of  guilt:  Henderaon  v.  State^  70  Ala.  23; 
People  V.  Levieon,  16  Cal.  98;  People  v.  Chambere,  18  Id.  302;  People  v.  Ah 
Ki,  20  Id.  177;  State  v.  Raymond,  46  Conn.  345;  Cmikwright  v.  People,  35  111. 
204;  Sahlinger  v.  People,  102  Id.  241;  Belote  v.  State,  36  Miss.  96;  Stokee  v. 
State,  58  Id.  677;  State  v.  Hodge,  50  K.  H.  510;  IngaUe  v.  State,  48  Wis.  647; 
see  also  the  dissenting  opinion  of  Henry,  J.,  to  State  v.  Jemdmga,  81  Mo. 
213,  214. 

But  on  the  contrary,  and  to  the  point  that  recent  possession  alone  is  suffi- 
cient to  warrant  a  conviction  in  the  absence  of  evidence  or  circumstances  cal- 
culated to  raise  a  reasonable  doubt,  and  that  the  court  should  so  instruct,  see 
Territory  v.  Casio,  1  Ariz.  485;  Smith  v.  People,  103  DL  82;  State  v.  Adame, 
1  Hayw.  463;  StaU  v.  JenneU,  82  N.  C.  665;  3  Greenl.  Ev.,  14th  ed.,  sec  31, 
and  note;  Barrill  on  Circtmistantial  Evidence,  446.  In  Missouri,  the  presump- 
tion arising  from  such  possession  is  conclusive  unless  rebutted:  State  v.  Kel- 
ley,  73  Mo.  608;  StaU  v.  Balb,  76  Id.  501;  State  v.  JenningB,  81  Id.  185,  Hough 
and  Henry,  JJ.,  dissenting  in  each  case  But  see  the  discussion  on  this  sub- 
ject in  State  v.  Hodge,  60  K.  H.  510,  where  the  court  reviews  the  authoritiea, 
and  holds  that  the  instruction  last  mentioned  should  not  be  given,  baaing  its 
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ra— niiingqp  tlM  groBBd  tInEfc  tiw  >ficlMice  rwrntd  meraly  mi  iufwMW  of  tet, 
and  that  tba  fory  k  the  jiidge  of  «iM  weigat  thomot  In  Ptapfe  t.  iMetiny- 
fo%  09  GaL  886,  it  ia  held  thai  the  determiMtton  of  whother  the  poaaoarioa 
of  otolea  property  la  otrong  ovidenoo,  or  oaly  alight  ovidanee  tandiag  to  abaw 
goilt,  ia  a  mattor  lor  tho  jury  to  paaa  oo,  and  not  for  the  oovt  to  dotermiDe. 
lliat  reoent  poaaeaaion  naezphdnod  warranta  a  atrong  prBOOoiptlan  of  guilt  ia 
■ndoobtad,  hat  that  tho  ooort  ahoold  ao  Inatraot  ia  gonaraUy  hold  to  bo  ono- 
BOona,  it  being  a  vottar  depending  en  tho  iraight  of  o¥idanao»  wiiieh  ahoold 
bo  left  to  the  jury:  See  PeopU  t.  Ak  Bimg^  Id.  400»  opplyiog  the  aamo  ralo 
to  oaaea  of  borghvy. 

The  moro  loot  that  atolen  pwiporiy  wao  foond  in  poaaaarion  of  tho  ooooaod 
■ny  ahroya  bo  given  in  ovidanoe  in  a  proaeootion  lor  Uroeny  agaioat  him, 
bnt  the  atreqgth  of  the  inf erenoe  dependa  on  tho  eiroomatanoea  aorroonding 
aooh  caae:  iMoKon  y.  State,  02  Am.  Deo.  4M;  Staie  t.  Walber,  41  Iowa» 
tl7.  To  raiae  a  atrong  inforenoe  of  goilt*  the  poaaeaaion  of  tho  priaoner  moat 
hoTO  been  perwnal,  recent,  unexplained,  and  involving  a  conaciona  naaartlun 
by  him  of  right  of  property.    Tbeae  matters  will  be  further  treated  of. 

Proof  of  poaaeaaion  of  a  part  of  a  lot  of  gooda  may  be  anbmitted  to  tho  Jvay 
aa  ovidence  of  larceny  of  the  whole  lot:  OommomBealtk  v.  MiUard^  1  Mam. 
6;  CommofMoea^  v.  M(migcmery,  11  Mot.  084.  In  State  v.  Re^nMst  87  N. 
C.  046ft  tho  qneation  whother  recent  pomamion  of  money  ia  evidence  of  larceny 
thereof  waa  ooDsidered,  but  not  decided;  in  CammmmDealth  v.  Montgomarp, 
40  Am.  Dec  227:  State  v.  BueUey,  60  Iowa,  471;  PtofU  v.  QtUy,  40  Oal.  081, 
the  matter  waa  decided,  and  anch  poaaeaaion  held  to  be  evidence,  though  the 
money  waa  not  identified,  if  taken  in  comioctionwith  the  fact  that  before  tlio 
larceny  the  priaoner  had  no  money,  but  that  after  it  he  had  laige  anma^  for 
tho  poaaeaaion  of  which  he  could  give  no  proper  account. 

iVwagaiion  matt  he  Becent* — In  applying  the  rule  that  poaaeaaion  of  atolen 
property  raiaea  an  inference  of  guilt,  *Moe  attention  muat  be  paid  to  tho  cir* 
oumatanoea  by  which  auch  inference  may  bo  weakened  or  atrengthened,  de- 
pending on  the  length  of  time  intervening  between  the  theft  and  tho  finding 
of  tho  gooda  in  the  poeaeaaion  of  the  party  accnaed.  Upon  an  indictment  for 
ateaSing  from  a  dwelUng-honae,  if  the  defendant  were  apprehended  a  few 
yarda  from  the  outer  door  with  the  atolen  gooda  in  hia  poaaeaaion,  it  would 
ndae  n  voty  •trong  inferanoo  of  hia  hnving  atolen  them.  Bat  if  thoy  wato 
found  in  hii  lodginga  aome  time  after  the  larceny,  and  hia  poaiBmion  waa  un- 
accounted for,  on  proof  of  actual  theft  auch  poaaeaaion  would  raiae  a  probable 
inference  of  hia  guilt.  But  if  the  property  waa  not  found  in  hia  poaaeaaion 
till  montha  afterward,  it  would  raise  merely  a  light  preaumption,  and  would 
be  entitled  to  little  or  no  weight: "  State  v.  BighUi,  82  N.  C.  677;  Stale  v.  Jm- 
neO,  83  Id.  665;  Commonwealth  v.  Montgomery,  40  Am.  Dec  227.  A  atrong 
or  probable  inferonce  is  raised  only  in  caae  the  poaaaaaion  ia  ao  reoent  ^bat 
the  poaaoaaor  could  not  well  have  come  by  the  property  othorwiae  than  by 
stealing:  Foeter  v.  State^  52  Miaa.  695;  Oregory  v.  Rkhofda,  8  Jonea  L.  410. 

No  definite  time  after  the  loaa  of  gooda  beforo  poaaaaaion  ahown  in  the  ao- 
cuaed  ia  aettled  on  to  ndae  the  inference  of  guilt.  Tho  queatlon  ia  one  for 
the  Jury:  Jic4/ee  v.  State,  68  Oa.  823;  State  y.  Hodge,  00  K.  H.  0ia 
Where  the  gooda  are  bulky  or  inconvenient  of  tnmamiaaion,  a  greater  lapae 
of  time  ia  allowed  than  if  the  artUdea  were  light  and  eanly  paaaed  from  one 
to  another: /onea  V.  ^Stote,  26  Misa.  247;  .Ames  y.  iSltafe,  80  Id.  643;  &  0.»  64 
Am.  Dec  170;  Doois  v.  State,  60  Miaa.  80.  Where  tho  proof  dimloaing  a 
poaaaaaion  ahowa  it  to  have  had  ita  origin  and  inooptlon  aubaeqoent  to  the 
Uroeny,  it  is  not  aooh  a  poaaeaaion  aa  createa  a  atrong  praaomptioa  of  guilt: 
Am.  Dae  Toi.. 
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Heed  v.  SiiUe^  25  Wit.  421.  But  if  the  party  hmiig  it  oUdms  it  by  pnrchaae 
prior  to  tiM  time  of  the  theft,  he  may  be  ealled  on  to  explain  his  pooaeasion, 
and  there  ia  *  atnmg  inferenoe  of  guilt:  Queem  v.  Jhnona,  2  Cox  C.  C.  270; 
State  ▼.  Adame^  I  Bayw.  463.  The  qneation  aa  to  what  oonatitatea  anch 
''recent**  poaaeaaion  liaa  been  oontinually  before  the  ooorta,  and  the  caaea 
show  varied  inatancea  where  the  property  liaa  been  fonnd  in  the  poaaeaaion  of 
the  aocnaed  after  perioda  of  from  aeveral  honra  to  months  and  yeara;  bat  ne 
definite  time  can  be  fixed,  each  case  depending  on  ita  own  peooliar  circam* 

stanoea:  ^ex  v. ,  2  Car.  k  P.  459;  Bex  v.  Adanu^  3  Id.  600;  Bex  v. 

Fartridife,  7  Id.  551;  Begwa  y.  Harris,  8  Cox  C.  C.  333;  Beghia  ▼.  Hnghee, 
14  Id.  223;  People  v.  Kellp,  28  OaL  423;  PeopU  y.  Swin/ord,  57  Id.  68;  Peo- 
pie  V.  WiUiame,  Id.  106;  People,  v.  Hurley,  60  Id.  75;  State  v.  Raymond,  46 
Conn.  845;  Sloan  y.  Peopie,  47  lU.  77;  Con^foH  y.  People,  54  Id.  404;  Warren 
V.  Slate,  1  G.  Greene,  106;  SuUe  v.  Taylor,  25  Iowa»  273;  StaU  y.  iferrteiv  19 
Me.  398;  PeopU  v.  Widber,  38  Mich.  156;  Belote  v.  State,  36  Miaa.  96;  Staie 
V.  Wolf,  15  Mo.  168;  State  v.  Floyd,  Id.  349;  State  v.  Lange,  59  Id.  418; 
State  V.  Hill,  65  Id.  84;  State  v.  Jofinaon,  1  Winst  L.  238;  StaU  v.  WiUietms, 
9  Ired.  L.  140;  StaU  v.  Jennett,  88  N.  C  665;  StaU  v.  Reymdds,  87  Id.  644; 
StaU  V.  BenneU,  2  Treadw.  Const  602;  Hughee  y.  State,  8  Hnmpk  75;  Perry 
Y.  iStoie,  41  Tex.  485;  Seek  v.  ^tole,  44  Id.  430. 

PoMessiou  mutft  he  Peraonal. — ^The  poaaeaaion  of  atolen  proper^,  to  raiae 
an  inferenoe  of  guilt,  must  be  personal,  and  moat  iuYolve  a  diatinot  and  con- 
adooa  aaaertion  of  property  by  the  defendant:  Bex  v.  Mansfield,  1  Car.  & 
M.  142;  PeopU  v.  Hurley,  60  Cal.  74.  Stolen  gooda  foand  in  an  oothouae 
near  which  the  accused  was  aeen  ahortly  after  the  Uroeny  wiU  not  ol  them- 
aelvea  raiae  an  inference  of  guilt  oa  from  recent  poaaeaaion:  Begimay,  Hmghea, 
14  Cox  C.  C.  225;  Knicberbocker  v.  PeopU,  43  N.  Y.  177.  The  t^propri- 
ation  of  loat  gooda  to  the  finder*a  own  uae,  where  they  bear  ear^marka  which 
would  render  it  an  eaay  task  to  lind  the  owner,  involvea  anch  an  aaaertioo  of 
property  aa  will  render  the  poaaeaaion  of  it  an  eYidenoe  of  guilt:  PeopU  y. 
QeUy,  49  Cal.  581 ;  lia'dey  v.  StaJU,  52  Ind.  462;  but  aee  WaUaer^e  Caee,  28 
Gratt.  976,  citing  the  principal  caae,  and  Commonwealth  v.  Randall,  119  Maaa. 
107.  In  auch  caae  the  concealment  of  the  property  will  render  the  inference 
much  atronger.  Where  one  waa  charged  with  having  obtained  the  property 
of  another  by  threata,  evidence  that  it  waa  found  conoealed  in  the  priaoner^s 
liouae  ia  admiasible  as  going  to  show  that  he  waa  oonacioua  of  having  ob- 
tained it  improperly:  StaU  v.  Bruce,  24  Me.  71.  That  the  inference  of  guilt 
Qiay  be  drawn  from  a  joint  poeaesaiou  with  others,  aee  StaU  v.  Baymond,  46 
Conn.  345;  Hall  v.  Stale,  8  Ind.  4:)0;  TurberilU  v.  State,  42  Id.  490:  PeopU 
V.  irUtem,  43  Mich.  410. 

Exidauation  of  Ponemon, — The  inferenoe  to  be  drawn  from  the  poessa 
sion  of  stolen  goods  is  not  one  of  law,  bet  of  probable  reasoning,  aa  to  which 
the  court  niay  lay  down  logical  teata  for  the  guidance  of  the  jury,  but  can 
impose  uo  p|ositive  biiiding  rule.  It  is  therefore  proper  that  tlie  pHsoner'a 
explanation  of  his  pos8«*88ion  should  also  be  given  for  the  oonsideration  qf 
the  jury.  Where  no  explanation  is  made,  there  may  be  a  reasonable  doubt 
of  guilt,  and  in  such  caae  it  has  been  held  that  small  proof,  and  even  proof  ol 
good  character,  may  outweigh  the  inferenoe:  People  v.  Hurl*^,  60  CaL  74; 
State  V.  Butterfield,  75  Mo.  297;  but  see  StaU  v.  KelUy,  73  Mo.  617;  St4MU  y. 
Merrick,  10  Me.  398.  Though  some  of  the  older  caaes,  depending  on  lawa 
which  prohibited  an  explanation  by  the  priaoner,  hold  otherwise,  it  U  now 
oonceded  that  if  a  prisoner  has  it  within  his  power  to  make  an  explanation 
and  he  fails  to  do  ao,  the  inferenoe  of  guilt  therefrom  ia  strengthened  l»y  hia 
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fmilnre  to  explain:  Bex  y.  Abm,  2  Cos  C.  C  270;  Bex  t.  2XNe|r,  2  Gbr.  h 
Rir.  818;  Jtmee  v.  People,  12  III.  250;  State  t.  ITitufy,  27  Iow»,  126;  i5ihil€  t. 
A>i0,  22  Minn.  71;  SaHoriue  w.  8taU,  24  Mlii.  002;  8UUe  t.  Brinm^  75  Mo. 
317;  DllUm  v.  People,  1  Hon,  670;  Stale  v.  Orowf,  72  N.  C.  482;  Cntiu  ▼. 
Slate,  6  Coldw.  0;  CadM)w  r.  StaU,  15  Tex.  App.  651;  State  v.  ^i«fto/>,  5t 
Vt  318;  Barrill  on  dnrnmetantial  Bvidenoe,  446.  But  by  this  it  is  not 
meant  that  the  priaoner  is  boond  to  prove  hit  innocent  poemrion,  and  that 
the  burden  thereof  la  on  him.  The  general  rale  applies  here  as  well  as  else- 
where, that  a  man  is  innocent  until  he  is  proved  gnilty,  and  the  burden  of 
proTing  his  iKMsession  to  be  unlawful  and  inconsistent  with  innocence  is  on 
the  state.  In  many  cases  it  is  said  that  the  burden  of  proof  shifts,  on  proof 
of  the  larceny  and  of  the  unexpUlned  possession  of  the  stolen  goods.  Th* 
eases  on  this  proposition  are  indistinct  and  discordant,  and  by  many  coart» 
the  doctrine  is  entirely  discarded:  2  Bishop  Crim.  Proo.,  3d  ed.,  742;  see  Conk* 
Wright  v.  People,  35  111.  204;  Iltnderwon  v.  StaU^  70  Ala.  23;  People  ▼.  Levi- 
son,  16  Cal.  08;  Peejife  r.  Chamhen,  18  Id.  382;  PeopU  v.  Ah  Ki,  20  Id.  177; 
StaU  V.  Ba^mimd,  46  Conn.  345;  SahUnger  v.  People,  102  111.  241;  BdoU  ▼. 
StaU,  36  Miss.  06;  Stokee  v.  Slatle,  58  Id.  677;  Slate  t.  Hodge,  50  N.  H.  510; 
IngoBe  v.  State,  48  Wis.  647;  see  also  dissenting  opinion  of  Heniy,  J.,  to  State 
V.  Jenninge,  81  Mo.  213,  214. 

It  is  said  that  the  inference  of  larceny  may  be  rebutted  by  counter-infer- 
ences indicating  that  the  property  was  honestly  obtained:  Orimee  v.  State, 
68  Ind.  103;  Shaebe(ford  ▼.  StaU,  2  Tex.  App.  385;  Dixon  ▼.  State,  Id.  530; 
ifeatk  V.  StaU,  7  Id.  464;  Taghr  v.  State,  Id.  650.  Possession  by  a  letter- 
carrier  of  a  bank  note  some  months  after  it  was  lost  in  the  midl  may  be 
rsasonably  aooonnted  for  by  the  mere  assertion  that  he  found  it:  Bex  v.  SmUh, 
3  F.  ft  F.  123.  So  one  charged  with  stealing  may  offer  evidence  that  he  oh^ 
tsined  possession  of  the  property  by  purchase:  Wag  v.  State,  34  Ind.  400L 
In  some  cases  it  has  been  held  that  if  a  man  gives  a  reasonable  account  of  hi* 
possess! on,  the  burden  of  proof  is  on  the  prosecution  to  show  that  such  account 
is  untrue;  but  that  if  the  account  is  unreasonable,  it  lies  on  the  accused  to 
prove  the  truth  of  his  aoconnt:  Begina  t.  Cfromhuret,  1  Ou>.  ft  Kir.  370^ 
DaoU  V.  State,  50  Miss.  86;  Oareia  v.  State,  26  Tex.  200.  In  Mimoiiri^ 
however.  It  has  been  held  that,  in  the  absence  qf  rebutting  evidence,  a  coo^ 
elusive  presumption  of  guilt  arises  from  possession  of  stolen  property:  Stale 
V.  KeOeg,  73  Mo.  608;  StaU  v.  Babb,  76  Id.  501;  StaU  v.  Jenumge,  81  Id. 
185;  Heniy  and  Hough,  JJ.,  dissenting  in  each  case,  and  in  the  Utter  off 
which  they  say  that  such  poseesaion  affords  no  presumption  either  of  law  or 
fact  which  the  court  may  decUune  to  the  jury,  bat  that  it  is  only  circumstan- 
tial evidence  of  guilt,  and  that  the  prisoner  is  not  bound  to  explain  hia  |ios« 
session,  bat  that  the  harden  is  on  the  state  throughout.  In  rebutting  tlie 
inference  from  evidence  of  reoent  possession  of  stolen  property,  the  priaootr 
may  go  beyond  such  matters  as  tend  merely  to  account  for  the  possession. 
He  may,  if  he  can,  prove  an  eUUn,  and  show  that  at  the  time  of  the  theft  h# 
was  away  from  the  place  m-here  it  occurred:  StaU  v.  Sulneg,  74  Id.  390. 

Other  FaeU,  Taken  in  Connection  with  Poeeeeeiofi  qf  Stolen  Proprrty,  will» 
of  course,  strengthen  or  weaken  the  inference,  as  the  case  may^be.  The  casee 
of  explanation  of  the  possession  at  a  remote  time,  and  of  other  proof  of  honest 
acquisition  of  the  property,  as  having  the  effect  to  weaken  the  inference,  liav# 
already  been  mentioned.  The  declarationa  of  the  accused  at  the  time  of  ar- 
rest or  of  reception  of  the  property  may  be  admitted  to  rebut  the  inference 
of  guilt:  Bex  v.  Abraham,  2  Car.  ft  Kir.  550;  People  v.  Sander,  104  III.  248t 
People  V.  DowUng,  84  N.  Y.  478;  LeggeU  v.  State,  15  Ohio,  283;  StaU  v. 
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IkUeift  63  Vt.  442*  On  the  other  hand*  the  inference  ii  strengthened  if  the 
priBoner*B  explanation  of  hie  poeseeeion  involvee  a  falsely  dispated  identity, 
or  other  fabricated  evidence:  Hex  v.  Dtblty,  2  Car.  k  Kir.  818;  Bex  y,  Evtm^ 
8  Cox  C.  C.  270;  Rtx  v.  BurUm,  Dears.  C.  C.  282;  State  v.  Betmeti,  2 
Treadw.  Const.  692;  Bex  v.  Ormohunl,  1  Car.  &  Kir.  370;  Bex  v.  Wiaon,  26 
L.  J .  M.  C.  45.  So,  '*  if  a  party  have  secreted  the  property;  if  he  deny  that 
it  is  in  his  possession,  and  such  denial  is  discovered  to  be  false;  if  he  cannot 
show  how  he  became  possessed  of  it;  if  he  give  false,  incredible,  or  incon- 
sistent acoonnts  of  the  manner  in  which  he  acquired  it;  if  he  has  disposed  of 
or  attempted  to  dispose  of  it  at  an  unreasonably  low  price;  if  he  has  ab- 
sconded, or  endeavored  to  escape  from  justice;  if  other  stolen  property,  or 
pick-lock  keys,  or  other  instruments  of  crime,  be  found  in  his  possession;  if 
he  was  seen  near  the  spot  at  or  about  the  time  the  act  was  committed;  or  if 
any  article  belonging  to  him  be  found  at  the  place  or  in  the  locality  where 
the  theft  was  committed,  at  or  about  the  time  of  the  commission  of  the 
ofifense;  if  the  impression  of  his  shoes,  or  other  articles  of  apparel,  correspond 
with  the  marks  left  by  the  thieves;  if  he  has  attempted  to  obliterate  from 
the  articles  in  question  marks  of  identity,  or  to  tamper  with  the  parties  or 
officer  of  justice; — these,  and  all  like  circumstances,  are  justly  considered 
as  throwing  light  upon  and  explaining  the  fact  of  possession,  and  render  it 
morally  certain  that  such  possession  can  be  referable  only  to  a  criminal 
origin,  and  cannot  otherwise  be  rationally  accounted  for:  '*  Wills  on  Circum- 
stantial Evidence,  67. 

P08SI8S10N  or  Stolen  Propxbtt  as  Evidencx  in  Casks  or  Othxb 
Crimes. — ^The  possession  of  stolen  property  in  itself  raises  no  inference  of  any 
other  crime  Uum  larceny  of  the  property.  Where  the  chaige  is  burglary,  the 
ufere  possession  of  the  stolen  goods,  unaccompanied  by  other  suspicious  circum- 
stances, is  not  prima  /ode  evidence  of  the  burglary:  Da»i$  v.  People,  1  Park. 
Cr.  447;  People  v.  Ah  Sing,  59  CaL  400;  Bryan  v.  State^  62  Qa.  179;  State 
V.  BeUi,  20  Iowa,  413;  State  v.  Shaffer,  59  lud.  290;  People  v.  Gordon,  40 
Mich.  716;  Stwirt  v.  People,  49  Id.  255;  Frank  v.  SiaU,  39  Miss.  705;  Joma 
▼.  Peop/e,  6  Park.  Cr.  126;  StaU  v.  Graves,  72  N.  C.  482;  Waiktr  v.  Com- 
wumweaUh,  28  Gratt.  969;  ^but  if  the  breaking  is  proved,  it  may  amount  to 
oorroborative  or  collateral  evidence  of  the  crime:  Brown  v.  StaJU,  61  Ga.  311; 
Snuth  V.  State,  62  Id.  663;  Kniekerboeker  v.  People,  67  Barb.  365;  Meihard 
V.  State,  19  Id.  363;  Bruce  v.  StaU,  12  Ohio  SL  146.  In  homicide,  such  evi- 
dence is  admissible  to  trace  to  the  accused  articles  of  property  taken  from  tha 
deceased:  Bex  v.  BurdeU,  4  Bam.  ft  Aid.  1;  Stale  v.  Babb,  76  Ma  601;  Corn^ 
mumweaith  v.  Sturtivanl,  117  Mass.  122;  WUlianu  v.  Commonwealth,  29  Pkk 
St.  102;  Howeer  v.  OommonweaUh,  61  Id.  332. 

The  principal  oass  is  cttbd  to  the  point  that  lost  property  may  be  tha 
iubject  of  larceny,  in  TamnerY,  OommonweaUh,  14  Gratt.  635,  azul  in  WMer^e 
Cam,  28  Id.  976. 
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Weight  v.  Touno. 

{6  W^SOOMUll,  137.] 

Whbbb  Pabtt  to  Contract,  wbosk  Spxcmc  PsBiomicAiROB  n  8ouqht» 
RisiBTB  the  perf ormanoe,  and  inaicto  that  he  it  not  bound  by  the  eon- 
traet,  no  tender  of  the  pnrohase  money  need  bo  made  bofofe  bringing 
anit. 

WwEMM  Momnr  Paid  ibto  Coma  vr  Wat  of  Tutdsb  is  Witbdbawh  under 
an  order  of  the  ooorti  anch  withdrawal  oaonot  affect  the  validity  of  the 
tender. 

Tender  ov  Quitclaim  Drbd,  without  Rklba8I  of  Dowrr  of  Won  of  the 
grantor,  ia  not  a  aafficient  oompUanoe  with  a  oootraot  by  whieh  the  bar- 
gainor agreea  to  convey  the  entire  eatate  in  tiie  land  by  »  good  and  anlB- 
cient  ooBveyance. 

If  Wifb  of  Vsndor  Befusss  to  Releahe  her  Dower  m  Lavd  contracted 
to  be  iold  by  him,  and  the  vendee  is  willing  to  take  sach  title  aa  the  hna- 
band  baa  to  give,  he  may  enforce  the  performance  of  the  contract,  and 
have  an  abatement  of  the  pnrchaae  money  in  compenaation  for  the  right 
of  dower  left  outatanding. 

IVOHOATB  RlQHT  OF  DoWER  OUTBTANDZNO  18  DbFEOT  DT  TlXLE,  aod  aR  in* 

cnmbranoe  opon  the  eatate,  bat  ita  value  ia  anaoeptible  of  aoonrate  oal- 
oalatiQii. 


Afpbal  from  the  Milwaakee  circuit  oonri.  The  fRote  era 
stated  in  the  opinion,  and  in  the  opinion  on  the  former  appeal 
reported  in  65  Am.  Dec.  803. 

Browne  and  Ogden  for  the  appellant. 
Findi  and  Lynde,  for  the  appellee. 

By  Court,  Cols,  J.  After  the  y&cy  full  oonddeiation  bestowed 
upon  tliis  case  when  it  was  before  tiiia  court  at  the  June  term, 
1866»  and  the  opinion  tben  given^  which  is  to  be  found  tub 
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nom.  Toung  t.  Wrighi,  4  Wis.  144  [65  Am.  Deo.  808],  we  do  not 
feel  called  upon  to  enter  at  any  length  upon  a  re-ezamination 
of  questions  then  determined  respecting  the  rights  and  obligi^ 
tions  of  the  parties  to  the  written  contracts  set  forth  in  the  com* 
plainant's  bill.  We  were  then  led  to  the  conclusion,  which 
subsequent  arguipent  and  reflection  have  rather  strengthened 
than  weakened,  that  the  contract  was  a  fair  and  reasonable  one, 
sufficiently  explicit  in  its  terms  to  show  what  land  was  intended 
to  be  sold,  and  such  a  contract  as  should  be  specifically  per- 
formed. We  stated  that  we  could  see  no  peculiar  circumstances 
of  hardship  attending  the  sale  which  ought  to  prerent  a  per- 
f  ormanoeof  the  contract;  that  the  land  appeared  to  have  been  sold 
for  a  fair  price,  and  that  the  fact  that  it  had,  since  the  contract 
nvas  entered  into,  become  more  yaluable,  was  not  a  circumstance 
which  ought  to  prevent  a  decree  for  a  specific  performance.  We 
supposed  that  the  power  of  attorney  authorized  Day  to  make  a  full 
and  unconditional  sale  of  the  land,  and  that  the  written  contract 
of  sale  was  competent  and  adequate  to  bind  the  principal  to 
make  a  good  title  to  the  land.  It  was  undoubtedly  with  this 
understanding  of  the  decision  of  this  court  that  the  circuit  court 
of  Milwaukee  county  entered  the  decree  from  which  the  present 
appeal  is  taken,  directing  and  ordering  that  the  complainant 
should  pay  to  the  clerk  of  that  court,  for  the  use  of  the  defend- 
ant, the  sum  of  eight  thousand  seven  hundred  and  seventy- 
nine  dollars  and  twenty-two  cents  (being  the  amount  due  the  de- 
fendant on  the  contract  for  the  purchase  money  of  the  lands), 
and  that  ihe  defendant,  within  a  given  time,  should  execute  and 
deliver  to  the  clerk,  for  the  complainant,  a  good  and  sufficient 
deed  of  the  premises,  with  the  dower  of  the  wife  released,  and 
that  in  the  event  a  valid  release  of  the  dower  of  the  wife  was  not 
obtained,  the  case  was  to  be  referred  to  a  court  commissioner  to 
take  proof  and  report  the  value  of  the  dower  interest  outstanding. 
It  is  admitted  in  a  stipulation  among  the  papers,  signed  by  the 
counsel  of  the  parties,  that  after  the  decree  was  entered  in  this 
court  the  appellant  executed  and  tendered  to  the  complainant  a 
quitclaim  deed,  properly  acknowledged,  and  that  the  money 
and  note  mentioned  in  the  contract  were  demanded,  but  that 
the  same  were  refused  by  the  complainant  on  the  ground  that 
the  deed  was  not  signed  by  the  wife.  And  it  further  appears 
from  the  record  that  a  decree  pro  conf&ufo  had  been  entered  in 
the  cause  March,  1864,  and  that  in  pursuance  of  the  terms  of  this 
decree  the  sum  of  two  thousand  one  hundred  and  seventy-five 
dollars  was  paid  by  the  complainant  into  the  court  for  the  use 
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of  the  sppellanty  and  that  afterward,  upon  the  appeUant  filing  a 
petition  in  the  cirooit  court  asking  that  the  decree  of  the  circuit 
court  should  be  set  aside,  and  he  be  permitted  to  make  defense 
to  the  suit,  the  circuit  court  ordered  the  decree  pro  covftmso  to 
be  set  aside  upon  the  appellant's  paying  costs;  and  at  the  same 
time  ordered  that  the  complainant  be  permitted  to  withdraw  his 
money  from  the  court.  Some  question  has  been  made  as  to  the 
right  of  the  complainant  to  withdraw  his  money  once  paid  into 
court,  and  it  has  been  contended  that  by  such  withdrawal,  and 
the  subsequent  refusal  to  pay  the  purchase  money  when  de- 
manded, and  to  execute  the  contract,  the  complainant  had  for- 
feited all  rights  under  it,  and  must  in  law.be  held  to  have  discon- 
tinued his  suit.  We  cannot  adopt  this  view  of  the  matter.  We 
do  not  understand  that  a  court  of  equity,  even  in  the  first  in- 
stance, requires  a  tender  of  money  to  be  made  when,  from  the 
facts  and  circumstances  of  the  case,  it  is  apparent  that  a  tender 
would  be  useless,  and  the  receipt  of  the  money  refused  by  the 
opposite  party.  In  this  case  the  appellant  has  from  the  outset 
resisted  a  performance  of  the  contract,  aud  insisted  that  it  was 
not  binding  upon  him.  Any  tender  to  him  while  occupying 
this  ground  of  defense  would  have  been  an  idle  ceremony.  He 
would  have  had  nothing  to  do  with  the  money,  and  would  not 
have  compromised  his  rights  by  receiving  it.  This  must  be 
obvious  to  every  one.  Therefore,  how  could  he  have  been 
prejudiced  by  the  withdrawal  of  the  money  from  court  t 

Again:  it  seems  to  us  there  is  another  very  sufficient  answer 
to  be  given  to  this  objection.  By  the  terms  of  the  order  per- 
mitting the  appellant  to  come  in  with  his  answer,  the  complain- 
ant had  leave  to  withdraw  the  sum  of  money  paid  in.  This  was 
a  part  of  the  order  of  the  court — an  order  which  it  was  entirely 
competent  for  the  court  to  make.  The  appellant  availed  him- 
self of  the  conditions  of  this  order,  and  is  in  good  faith  as 
much  bound  by  the  conditions  which  were  intended  for  the  ben- 
efit of  his  adversary  as  by  those  which  worked  for  his  advan- 
tage. As  to  the  other  points,  we  are  of  the  opinion  that  the 
complainant  was  not  bound  to  accept  the  deed  which  was  ten- 
dered by  the  appellant.  That  was  a  quitclaim  deed,  without 
the  dower  of  the  wife  releaBed,  From  the  first,  as  already  indi- 
cated, we  were  of  the  opinion  that  by  the  contract  the  bar- 
gainor had  agreed  to  convey  the  entire  estate  in  the  land  sold  by 
a  good  and  sufficient  conveyance.  Such  is  our  understanding 
of  this  contract.  The  only  difficulty  we  have  had  in  the  case 
was  whether,  if  the  wife  should  refuse  to  release  her  dower,  and 
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the  Tondee  ahoiild  l>e  ifiUing  to  take  Booh  a  title  as  the  husband 
oould  give,  there  could  be  an  abatemmt  of  the  purchase  money 
in  compensation  for  the  right  of  dower  left  ootsianding.  And 
to  remoYe  our  doubts  upon  thia  point,  a.reargument  oi  SbA  case 
was  ordered.  In  our  investigationa,  we  fell  upon  the  case  of 
Clark  ▼.  Biever,  7  Watta^  109  [32  Am.  Dec  745],  in  which  the 
court  held  that  an  abatement  of  the  purchase  money  under  such 
circumstanoea  could  not  be  made;  but  that  the  bargainee  must 
pay  the  oonaidecation  money,  and  content  himself  with  such  a 
title  as  the  husband  could  give,  or  forego  a  specifio  perfonnanee 
of  the  contract,  and  bring  his  action  at  law  for  damagee.  We 
are  not  prq)aEed  to  adopt  the  doctrine  of  this  decision. 

In  the  notes  to  the  case  of  Seian  y.  Slade^  2  White  A^Tudor'a 
j&j.  Cas.,  pt.  2  (found  in  70  Law  Lilx  23),  the  English  annota- 
tora  stato  the  rule  when  the  purchaser  seeks  a  specific  pezforin- 
anoe  of  the  contract,  and  the  vendor  has  not  the  same  interest 
in  the  estate  as  that  which  he  had  contracted  to  sell,  or  there  is 
some  deficiency  in  the  quantify  of  it,  as  follows:  **  It  may  be 
laid  down  as  a  general  rule,  subject,  however,  to  some  few  ex- 
ceptions, that  a  purchaser  may,  if  he  choose,  compel  a  vendor 
who  has  contracted  to  sell  a  larger  interest  in  an  estate  that  he 
has  to  convey  to  him  soch  interest  as  he  is  entitled  to,  with 
compensation.''  They  then  quote  fiom  the  opinion  of  Lord 
Eldon,  in  the  case  of  MorUock  t.  BMer,  10  Yes.  292,  the  follow- 
ing observation:  *'  If  a  man  having  partial  interests  in  an  estate 
chooses  to  enter  into  a  contract,  r^»eaenting  it  and  agreeing  to 
sell  it  as  his  own,  it  is  not  ccmipetent  to  him  afterward  to  say, 
though  he  has  valuable  interests,  he  has  not  the  entirety,  and 
therefore  the  purchaser  shall  not  have  the  benefit  of  his  con- 
tract. For  the  purpose  oi  this  jurisdiction,  the  person  contract- 
ing under  those  circumstances  is  bound  by  the  assertion  in  his 
contract,  and  if  the  vendee  choose  to  take  as  much  as  he  can 
have,  he  has  a  right  to  that  and  to  an  abatement,  and  the  court 
will  not  hear  the  objection  by  the  vendor  that  the  purchaser 
cannot  have  the  whole."  Lord  Eldon  held,  however,  that  these 
well-settled  pnnciplea  had  no  application  to  the  caaa  then  be- 
fore him,  and  Ukerefore  Mt  the  plaintiff  to  hia  ai^ion  at  law. 
Justice  Btoi^,  in  his  wodc  on  equity  jurisprudeace,  vol.  2,  sec. 
779,  leys  down  the  doctrine  upon  this  subject,  and  says:  '*  The 
general  rule  (for  it  is  not  universal)  in  all  such  cases  is,  that  the 
purchaser,  if  he  chooses,  is  entitled  to  have  the  oontnot  specif- 
ieally  performed  as  far  as  the  vendor  can  perform  it,.and  to  hare 
an  abatement  out  of  the  purohaae  mon^;  or  eompenaation  ioi 
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a&j  defiooMj  in  <he  title»  qwoitfy,  qvality,  d—a iplioe»  iwr  ottwt 
mftlteiB  touching  the  eakate."  Bee  the  cases  xefenvd  to  in  the 
note  to  this  aeotion;  Nekknp  ¥.  Boigaley  1  OoU.  204,  28  Eng. 
Ch.  a03;  Waten  y.  IVmnt,  9  Johns.  465.  The  abore  are  but  a 
few  of  the  many  cases  which  might  be  cited  to  show  that  aven- 
dee  may  enforce  a  perf onnance  ol  a  contiact  hj  compelling  the 
Tendor  to  give  the  best  title  he  can,  and  have  a  just  amount 
of  abatement  from  the  purchase  monej  for  the  deficiency  of 
title,  or  qnantiiy  or  qnality  of  the  estate. 

In  the  present  case,  there  is  nothing  to  show  that  the  wife  is 
unwilling  to  relinquish  her  right  of  dower  in  the  premises,  and 
we  do  not  feel  authorised  from  the  proof  to  pneume  that  to  be 
the  fact.  She  may  be  entirely  willing  to  sign  the  deed  and  re- 
lease her  d^wer,  upon  being  requested  so  to  do  by  the  husband; 
but  if  she  should  refuse  to  release  her  dower,  we  are  unable  to 
see  any  good  or  satisfactory  reason  for  denying  the  complainant 
a  proper  compensation  for  the  right  of  dower  left  outstanding. 
What  argument  can  be  adTanced  to  show  that  an  abatement  or 
equi^ent  should  not  be  made  in  this  case,  which  would  not  be 
equally  cogent  and  weighfy  in  any  case  where  the  Tcndor'a  inter- 
est is  less  than  what  he  professed  to  sell  t  Dart  on  Vendors,  601. 
There  can  be  no  doubt  but  the  title  of  the  Tendee  is  defective, 
while  the  inchoate  right  of  dower  is  left  outetanding.  If  the 
wife  should  survive  the  husband,  the  vendee's  title  might  be 
partially  defeated  by  her  taking  a  lib  estate  in  one  third  of  the 
premises.  In  the  case  of  Shearer  v.  Banger^  22  Pick.  447,  it 
was  held  that  an  inchoate  or  contingent  right  of  dower  was  an 
existing  incumbrance  amounting  to  a  breach  of  the  covenant, 
which  extends  to  all  adverse  claims  ^*  and  liens  on  the  estete 
conveyed,  whereby  the  same  may  be  defeated  in  whole  or  in 
part,  whether  the  claims  or  liens  be  uncertain  and  contingent 
or  otherwise:"  Bawle  on  Covenanted  136  ei  8eq.,and  cases 
cited  by  him.  We  therefore  conclude  that  in  the  present  case 
the  vendee  can  enforce  a  performance  of  the  contract,  and  take 
•  such  a  title  as  the  vendor  can  give,  and  have  an  abatement  of 
the  purchase  money  for  the  right  of  dower  l^t  outstanding. 
Some  question  has  been  made  as  to  whether  the  value  of  this 
dower  interest  could  be  aoeorately  calculated.  There  can  be  no 
dilBonlty,  however,  in  ascertaining  what  this  reversionary  inter- 
est is  worth.  In  Davis  &  Peck's  Mathematical  Dictionary,  and 
fay  Cyclopedia  of  Mathematical  Science^  pp.  501,  502,  formulas 
are  given,  by  which  the  preeent  value  of  an  annuity  can  be  cal- 
eulated,  which  is  to  commence  at  the  death  of  one  individual 
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and  tennixiate  at  the  death  of  another.    In  Emerson's 
laniee,  pp.  96»  97,  can  be  found  a  like  formuLi.    The  interest 
of  the  wife  in  the  estate  sold  being  susceptible  of  calculation, 
we  see  no  hardship  in  deducting  the  value  thereof  from  the  pur- 
chase money,  if  she  is  unwilling  to  relinquish  her  dower, 
llie  decree  of  the  circuit  court  is  a£Srmed,  with  costs. 


Tkndsb,  whbn  kot  Nbcbssart  BifoaB  AonoM  loa  Spicifio  Pebpobm- 
▲kcb:  See  Young  ▼.  J}anieUt  63  Am.  Deo.  477,  note  486,  where  other  ceaee 
are  collected.  A  party  to  a  contract  ia  relieved  from  Viakuig  a  tender  when 
the  other  party  reeiata  performance,  and  claims  that  he  ia  not  bound  by  the 
contract:  J*oUar  v.  Tagfftui^  54  Wie.  401,  citing  the  principal  caee.  Want 
of  tender  before  aoit  brought  doee  not  defeat  the  action,  bat  only  goea  to  the 
qnestion  of  coets:  Boyd  v.  Beandin^  Id.  202,  alao  citing  the  principal  case. 

WuBN  Court  will  Compel  Husband  toQiyb  Ikbbiikity  AOAimT  Witb's 
Right  of  Dowbb:  See  Young  v.  Poat/,  64  Am.  Dec  460,  note  460,  where 
other  caaea  are  collected.  The  inability  of  a  vendor  of  land  to  convey  his 
wife*a  inchoate  right  of  dower  ie  no  impediment  to  specific  performanoe,  If 
the  vendee  is  willing  to  take  aach  conveyance  aa  the  vendor  can  give:  Oramd 
V.  Sckwambf  S3  Wis.  878,  citing  the  principal  case. 

Deed  Gk)OD  in  Fobm  onlt  is  not  SuFnaENT  Compliance  with  Covenant 
to  make  a  good  and  perfect  deed:  See  Feenuier  v.  Alay^  53  Am.  Dec  83, 
note  85,  where  other  caaea  are  collected;  Smith  v.  Bntbif,  57  Id.  207.  A  ten- 
der of  the  vendor'a  own  deed,  without  procuring  hia  wife'a  relinqniahment  of 
dower,  is  not  a  satiifaetion  of  hia  covenant  to  make  the  vendee  a  good  and 
pej'fect  deed:  Ortenvood  v.  Ligon,  48  Id.  775.  An  agreement  to  ezeeate  a 
good  and  sufficient  deed  of  real  estate  impliea  a  conveyance  not  only  good  in 
point  of  form,  but  one  which  carriea  with  it  a  good  and  sufficient  title  to  the 
land:  BtUeman  v.  Johnaou^  10  Wis.  3,  citing  the  principal  case. 

The  pBiNdPAL  CASE  IB  AL80  ciTBD  m  MoHim  V.  Jferritt,  57  Ind.  41,  to  the 
point  that  apeeific  performance  may  be  decreed  aa  to  a  part^  and  an  abata> 
ment  or  oompenaatioB  for  the  deficiency. 


Blakohabd  t;.  MoDouoal. 

[6  Wnoonni,  107.) 

If  EBB  Patmbiit  op  Pobtion  OP  PuBCBAHE  MoNET,  UBaooompanlod  by  any 
other  aet,  is  not  sufficient  to  take  a  parol  agreement  for  the  aale  of  land 
out  of  the  atatute  of  frauda. 

DsuvEBT  OP  Possession  bt  Vebdob  to  Vbndeb  and  Cobtinuatiob 
THEBEOP  by  the  latter,  together  with  the  payment  of  a  oooaaderabla  part 
of  the  purchase  money,  will  take  a  parol  agreement  for  the  sale  of  lan^ 
out  of  the  statute  of  frauds,  provided  the  posMision  be  taken  and  con 
tinned  under  tiie  contract. 

Wbbbb  Vendee  is  in  Possession  as  Tenant  op  Vbndob  at  the  time  ol 
the  making  of  a  parol  agreement  for  the  sale  of  land,  the  possession  will 
be  referable  to  hia  tenanoy,  and  not  to  the  contract,  unless  it  is  shown 
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that  whan  the  oo&timet  wm  made  it  was  specially  agreed  that  tfaenoe- 
iarth  the  tenancy  ahoiild  oeaae  and  the  poaaeeeionafaoald  be  deemed  to  be 
under  the  contract. 
T!iB]f8  or  Parol  Coktbact  por  Sals  or  Land  must  br  Ikdubitablt  Eb- 
tabusurI),  and  mast  be  free  from  all  doubt  or  ambiguity,  in  order  to 
Justify  a  court  of  equity  in  enforcing  its  specific  performance. 

Bill  for  specific  performance  of  a  parol  agreement  for  the  pius 
ehaae  of  a  lot  of  land.    The  opinion  atates  the  case. 

Buder,  BuUriok^  and  CoUriU,  for  the  appellant. 
J.  J7.  Paine  and  8cn^  for  the  respondent. 

By  Court,  SurrH,  J.  This  is  a  suit  brought  by  the  appellant 
to  enforce  the  specific  performance  of  a  parol  contract  for  the 
conTeyanoe  of  land. 

It  is  belieyed  that  this  court  has  gone  as  far  to  enforce  spe- 
cifically the  perfonnance  of  contracts,  but  no  further  than  the 
authorities  will  justify,  or  sound  principles  of  equitable  jurispru- 
dence required;  and  we  are  not  inclined  to  dispute  the  position 
that  part  perfonmuice  of  a  parol  contract  for  the  purchase  of 
lands,  accompanied  by  deliyery  of  possession,  is  sufiicient  to  take 
the  case  out  of  the  statute  of  frauds.  Were  that  the  only  ques- 
^  tion  here,  we  should  have  little  difficulty  in  arriving  at  a  satisfac- 
tory conclusion. 

It  is  claimed  by  the  plaintiff,  and  so  alleged  in  his  bill  of  com- 
plaint, that  in  September,  1866,  being  then  in  possession  of  lot 
15  in  block  68  in  the  seventh  ward  of  the  city  of  Milwaukee  as 
a  tenant  under  the  defendant,  who  was  the  owner  thereof  in  fee, 
be  entered  into  a  contract  with  the  defendant  for  the  purchase 
of  the  same,  for  the  sum  of  three  thousand  dollars;  fifty  dollars 
to  be  paid  down,  four  hundred  and  fifty  dollars  at  the  time  of 
making  the  deed,  and  the  remainder  in  three  equal  installments, 
with  interest  at  the  rate  of  eight  per  cent  per  annum;  that  fifty 
dollars  was  paid  down  at  the  time  of  making  the  contract;  that 
the  plaintiff  remained  in  possession  thenceforth  under  his  con- 
tract of  purchase;  that  he  bad  made  a  tender  of  the  four  hun- 
dred and  fifty  dollars,  and  a  mortgage  to  secure  the  remainder 
of  the  purchase  money,  and  demanded  a  deed,  which  was  re- 
fused. 

The  defendimt,  in  his  answer,  denies  all  these  material  allega- 
tions fully  and  unequivocally.  The  case  was  brought  to  issue, 
and  was  heard  at  the  September  term,  1867,  of  the  Milwaukee 
circuit  court,  upon  testimony  taken  in  open  court,  which  is 
duly  reported.  The  court  below  dismissed  the  bill,  and  the 
plaintiff  appealed. 
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The  01117  ^vttitiona  inYolved  in  the  ewe  are  of  ^i.  Tbeie  ia 
DO  dispute  as  to  the  law  by  which  the  rights  of  the  parties  are 
to  be  determined,  the  facts  beting  ascertained. 

On  the  part  of  the  plaintiff,  two  witnesses  (Loomis  and  Bier- 
bach)  testified  to  the  making  of  the  contract,  substantially  as 
alleged  in  the  complainant's  bill;  and  two  other  witnesses  testi* 
ficd  to  admissions  of  the  defendant  corroboxatiTe  of  ilie  con- 
tract, as  testified  to  bj  the  other  two. 

We  will  for  a  moment  examine  the  ease  as  it  is  presented  hj 
the  evidence  for  the  plaintiff.  This  evidence  shows  that  in 
September,  1855,  the  plaintiff  was  in  possession  of  the  lot  in 
question,  as  a  tenant  of  the  defendant,  under  a  lease  from  him; 
that  in  September,  1855,  he  made  a  parol  agreement  for  the 
purchase  of  the  premises  for  three  thousand  dollars,  of  which 
fifty  dollars  was  to  be  paid  down,  four  hundred  and  fifty  dollars 
to  be  paid  on  delivery  of  the  deed,  and  the  remainder  in  install- 
ments; and  that  the  plaintiff  was  to  retain  possession  as  a  pur- 
chaser, and  not  as  a  tenant;  that  in  February^  1857,  the  defend- 
ant having  brought  suit  to  recover  possession  of  the  premises, 
the  plaintiff  made  a  tender  of  four  hundred  and  fifty  dollars, 
and  a  mortgage  to  secure  the  remainder  of  the  purchase  money, 
and  demanded  the  execution  of  a  deed  of  the  premises,  which 
was  refused. 

It  should  be  remarked  in  the  first  place  that  the  mere  pay- 
ment of  a. portion  of  the  purchase  money, unaccompanied  by 
any  other  act,  is  not  8u£S.cient  to  take  the  case  out  of  the  statute. 
But  where  possession  is  delivered  and  continued^  upon  the  pay- 
ment of  a  considerable  part  of  the  purchase  money,  it  will  take 
the  case  out  of  the  statute  of  frauds;  for  the  reason  that  it  would 
perpetrate  a  fraud  upon  the  vendee  to  accept  a  portion  of  the 
contract  price  from  him,  induce  him  to  remove  his  household 
goods  upon  the  premises,  or  otherwise  incur  trouble  or  expense, 
and  perhaps  improve  the  same,  and  then  to  repudiate  the  contract 
because  it  was  not  in  writing.  The  object  of  the  statute  was  to 
prevent  frauds  and  perjuries,  not  to  encourage  them.  Henoe  the 
delivery  of  possession,  in  addition  to  the  payment  of  a  portion 
of  the  purchase  money,  has  been  held  to  be  essential  to  a  claim 
for  specific  performance,  and  for  obvious  reasons.  In  this  ease, 
however,  the  complainant  was  in  possession  as  a  tenant  owing 
fealty  to  the  defendant  aa  his  landlord,  and  the  legal  presump- 
tion is  that  such  relation  continued;  and  the  possession  of  the 
plaintiff  in  this  case  is  referable  to  the  tenancy,  and  not  to  the 
purchase.    In  discussing  this  subject  in  hie  worik  on  equity 
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jorispradenoe,  Mr.  Jnstioe  Stoiy,  after  showing  that  part  pay- 
ment was  not  sofBcient  to  take  the  case  oat  of  the  statute,  pro- 
ceeds to  consider  the  effect  of  possession.  Section  763,  he  says: 
"  In  like  manner,  where  possession  of  the  land  contracted  for 
will  not  be  deemed  a  part  performance,  if  it  be  obtained  wrong- 
fully by  the  Tendee,  or  if  it  be  wholly  independent  of  the  con- 
tract. So,  if  the  Tendee  be  a  tenant  in  possession,  under  the 
Tendor,  for  his  possession  is  properly  referable  to  his  tenancy, 
and  not  to  the  contract:"  Stoiy's  Eq.  Jnr.,  sec.  763,  and  cases 
there  cited. 

In  this  case  testimony  is  produced  on  the  part  of  the  plaintiff 
to  obviate  this  presumption  of  the  continuance  of  the  possession 
by  tenancy  and  of  fealty  on  the  part  of  the  tenant.  The  wit- 
nesses Loomis  and  Bierbach  testify  that  in  September,  1855, 
when  the  contract  of  purchase  is  alleged  to  have  been  made, 
that  it  was  then  agreed  and  understood  that  the  plaintiff  should 
thereafter  hold  possession  as  a  purchaser,  and  not  as  a  tenant. 
If  these  facts  were  all  undisputed,  perhaps  the  payment  of  the 
money,  the  termination  of  the  tenancy,  and  conceding  posses- 
sion as  a  purchaser,  would  take  the  case  out  of  the  statute. 

The  next  question  which  presents  itself,  and  which  is  in  fact 
the  most  important  one  involved  in  the  case,  is  whether  the 
contract  is  so  clearly  and  unequivocally  proved,  established  so 
clearly  and  free  from  doubt,  as  to  justify  a  court  of  equity  in 
enforcing  specific  i)erformance.  Formerly,  it  is  said,  the  court 
would  make  a  contract  for  the  parties,  ex  cequo  et  bono^  out  of 
their  transactions;  but  such  is  not  the  rule  now.  The  doctrine 
which  governs  courts  of  equity  in  cases  of  this  kind,  without  a 
dissenting  opinion  in  recent  times,  is  laid  down  in  Story's 
Equity  Jurisprudence,  sec.  764,  and  the  numerous  cases  there 
cited.  He  says:  "  But  in  order  to  take  a  case  out  of  the  statute 
upon  the  ground  of  part  performance  of  a  parol  contract,  it  ia 
not  only  indispensable  that  the  acts  should  be  clear  and  definite, 
and  referable  exclusively  to  the  contract,  but  the  contract 
should  also  be  established  by  competent  proofs  to  bo  clear,  defi- 
nite, and  unequivocal  in  all  its  terms.  If  the  terms  are  uncertain 
or  ambiguous,  or  not  made  out  by  satisfactory  proof,  a  specific 
performance  will  not  (as,  indeed,  upon  principle  it  should  not) 
be  decreed.  The  reason  would  seem  obvious  enough;  for  a 
court  of  equity  ought  not  to  act  upon  conjectures,  and  one  of 
the  most  important  objects  of  the  statute  was  to  prevent  the  in- 
troduction of  loose  and  indeterminate  proofs  of  what  ought  to 
be  established  by  solemn,  written  contracts." 
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Upon  fheBe  principles,  vre  must  asoertain  and  determine  the 
right  of  the  complainant  to  a  specific  peif  ormanoe  of  the  al- 
leged contract  under  the  proof  submitted. 

We  do  not  propose  to  enter  into  an  elaborate  analysis  of  the 
eyidence  produced  at  the  hearing,  but  it  will  be  su£Bcient  to 
refer  to  some  of  its  leading  features.  It  will  be  remembered 
that  this  is  a  parol  contract  outlawed  by  the  statute,  and  only 
to  be  relieved  by  such  clear  and  definite  acts,  referable  exclu- 
sively to  a  contract  showing  part  performance  and  possession, 
but  the  contract  itself  must  be  indubitably  established  in  clear 
and  unequivocal  terms. 

How  nearly  does  the  evidence  in  the  case  come  up  to  these 
requirements?  The  witnesses  Loomis  and  Bierbach  say  they 
were  present  at  the  shop  of  Blanchard  in  September,  1855, 
when  a  conversation  occurred  between  the  plaintiff  and  defend- 
ant, in  which  the  plaintiff  bought  of  the  defendant  the  lot  in 
dispute  for  three  thousand  dollars,  of  which  sum  fifty  dollara 
was  paid  down,  four  hundred  and  fifty  dollars  to  be  paid  when 
the  deed  should  be  delivered,  and  the  remainder  in  installments. 
Two  other  witnesses  testified  to  the  admission  of  the  defendant 
that  he  had  sold  the  lot  to  the  plaintiff.  Another  witness, 
Higgins,  also  testified  that  the  defendant  in  the  latter  part 
of  1855  told  him  that  he  supposed  he  had  sold  the  lot.  Loomis 
and  Bierbach  also  testified  that  it  w^s  stated  at  the  time  of  the 
contract  that  the  plaintiff  was  to  retain  possession  as  a  pur- 
chaser, and  not  as  a  tenant,  as  he  had  heretofore  been.  These 
items  of  evidence  are  here  presented,  that  they  may  appear  in 
connection^ith  the  facts  proved  on  the  part  of  the  defense. 
To  make  the  case  of  the  plaintiff  complete,  it  may  be  again 
stated  that  he  caused  a  tender  of  four  hundred  and  fifty  dollars, 
together  with  a  mortgage  for  the  balance  of  the  purchase  money, 
to  be  made  in  February,  1855,  and  demanded  a  deed,  which  was 
refused. 

On  the  part  of  the  defendant,  it  was  proved  that  in  March, 
1855,  the  plaintiff  desired  Mr.  Edwin  Palmer  to  join  him  in  the 
purchasing  of  this  lot,  and  that  conversations  in  relation  to  that 
object  occurred  from  time  to  time  up  to  the  winter  following. 
Palmer  called  with  Blanchard  about  the  first  of  September  oa 
the  defendant  to  purchase  the  lot,  but  they  could  not  purchafte 
it.  Plaintiff  never  pretended  to  have  bought  the  lot.  Horteu- 
sius  Paine  testified  that  in  the  spring  of  1856  the  defendant  and 
Blanchard  came  to  the  office  of  Paine  &  Sous,  attorneys,  when 
the  defendant  said  he  had  brought  the  plaintiff  in  again,  and 
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ihat  be  had  agreed  again  to  leave  the  lot  The  plaintiff  aaid  he 
would  go  out  in  a  few  dajB,  that  his  family  was  sicky  and  that 
he  was  poor  and  not  able  to  pay  the  rent,  and  that  he  would 
leave  ha  soon  as  he  could  get  a  place  to  go  to.  Nothing  was 
said  about  his  buying  the  lot. 

Another  witness,  Walter  S.  Hunn,  testified  that  in  December. 
1855,  or  January,  1856,  Blanchard  said  he  had  talked  of  buy- 
ing the  lot,  but  had  not  bought  it;  that  Grant  stood  in  the  way. 
Witnesa  was  going  to  take  the  lot  from  plaintiff,  but  the  deed 
was  to  come  from  defendant.  Plaintiff  was  to  have  three  hun- 
dred dollars  for  buying  the  lot  for  the  witness. 

As  late  as  the  winter  of  1867  the  plaintiff  told  the  witnees  Mc- 
Neal  more  than  ten  times  that  Grant  had  prevented  his  making 
an  excellent  trade  with  the  defendant  for  this  lot. 

And  another  fact  appears  by  the  testimony  of  Loomis,  that 
no  step  was  taken  by  the  plaintiff  to  pursue  his  parol  contract 
to  a  written  consummation  until  February,  1867,  after  the  de- 
fendant had  commenced  his  action  to  recover  possession. 

I  am  free  bo  admit  that  I  am  unable  to  reconcile  this  conflict- 
ing evidence  witli  the  perfect  truth  and  honesty  of  the  parties 
and  witnesses.  If  the  witnesses  for  the  defendant  are  to  bo  be- 
lieved, the  conduct  of  the  plaintiff  is  utterly  inconsistent  with, 
nay,  wholly  repugnant  to,  that  of  a  purchaser  of  the  estate  in 
possession  under  purchase,  or  contract  of  purchase.  His  fre- 
quent admission  of  the  continued  relation  of  landlord  and 
tenant  long  after  the  alleged  contract  of  purchase,  his  repeated 
declaratipn  that  he  had  not  made  the  purchase,  and  could  not, 
that  Grant  stood  in  the  way,  and  as  late  as  1867,  that  Grant 
prevented  his  making  the  purchase,  and  on  the  payment  of  only 
fifty  dollars  alleged  to  be  of  the  purchase  money  in  September, 
1855,  at  the^snme  time  he  was  in  possession  asa  tenant,  whethei 
owing  rent  or  not  at  the  time  does  not  appear,  and  with  such 
small  payment  upon  a  contract  resting  wholly  in«parol — quietly 
resting  until  February,  1857,  when  the  defendimt  commenced 
proceedings  against  him  as  a  tenant  holding  over; — all  these 
facts  and  circumstances  tend  to  throw  very  great  doubt  over  the 
truth  of  the  all^;ed  contract. 

It  is  not  proposed  to  enter  into  any  consideration  of  the  im- 
peaching testimony.  Considering  it  equally  balanced,  we  find 
witnesses  whom  we  would  be  unwilling  to  discredit  testifying  to 
facts  and  circumstances  inconsistent  with  each  other.  As  we 
have  already  said,  this  is  not  a  case  of  preponderance  of  ovi- 
dance.  If  the  material  fact,  viz.,  the  making  of  the  contract  or 
its  essential  terms,  are  left  in  doubt,  a  court  of  equity  cannot. 
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apon  mere  prepandenmee  of  evidence,  deezee  spedfie  perform- 
anoe.  I  frankly  confess  that  were  this  an  issue  at  oommon  Liw, 
and  I  a  juror  to  try  upon  the  evidence  here  submitted,  I  should 
have  rezy  great  doubt  as  to  the  Terdict  to  be  rendered,  as  to  the 
making  of  the  contract  set  out  in  the  bill  of  complaint.  This 
being  the  case,  the  evidence  conflicting,  unsatisfactory,  and  in- 
conclusive as  to  the  making  of  the  contract  or  its  terms,  a  spe- 
cific  perfonnance  cannot  be  ordered. 

It  is  claimed  that  the  admissions  and  conduct  of  the  complain- 
ant may  be  explained  on  the  hypothesis  that  he  was  not  ac- 
quainted vdth  the  extent  of  his  rights  in  equity.  This  may  be 
so;  but  if  it  were  so,  we  would  still  be  left  to  conjecture  as  to 
the  fact  of  the  contract  and  its  terms.  But  it  would  seem  from 
the  extreme,  if  not  extraordinary,  caution  which  was  used, 
according  to  the  testimony  of  Loomis  and  Bierbach,  to  desig- 
nate a  new  and  distinctive  character  of  the  complainant's  pos« 
session,  changing  it  from  that  of  a  tenant  to  that  of  a  purchaser, 
that  the  complainant  was  not  ignorant  of  the  principles  upon 
which  his  rights  would  be  adjudicated. 

At  all  events,  we  think  that  the  testimony  is  so  conflicting  and 
so  doubtful  that  we  cannot  order  a  specific  performance  of  the 
alleged  contract.  We  say  "  the  alleged  contract,"  because  our 
doubt  is,  whether  the  contract  was  in  truth  and  in  fact  fully  made 
and  settled  upon  between  the  parties.  We  do  not  wish  to  be 
understood  as  discrediting  the  witnesses  on  either  side.  It  is 
easy  to  misunderstand,  and  easy  to  misinterpret,  when  matters 
rest  wholly  in  words.  But  the  conduct  of  the  parties,  their  ac- 
tions after  the  alleged  purchase,  the  one  dunning  for  rent,  the 
other  pleading  his  poverty  and  sickness  of  his  family  in  excuse 
for  non-payment;  the  one  prosecuting  for  recoYeiy  of  possession, 
the  other  craving  time,  speaking  of  sickness  in  his  family,  prom- 
ising to  leave  when  he  could  find  another  place; — ^these  actions  of 
the  parties  sp^ak  in  a  language  more  indicative  of  the  real  inten- 
tions and  relations  of  the  respective  parties,  and  of  the  true  con- 
dition of  things,  than  any  formal  rehearsal  of  a  contract  could 
do;  and  yet,  when  these  transactions  leave  the  making  of  the 
contract  uncertain  and  its  terms  doubtful,  specific  performance 
must  be  denied,  for  nothing  specific  is  conclusively  proved. 
The  parties  must  be  left  to  their  remedy  at  law,  if  any  they  have. 
Such  is  this  case,  and  therefore  we  must  affirm  the  judgment  of 
the  court  below  dismissing  the  complainant's  bill  with  costs: 
See  Hazleton  v.  Putnam^  3  Ohand.  117  [64  Am.  Deo.  158],  and 
numerous  cases  there  cited. 

Judgment  affirmed,  with  costa. 
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AHOB:  See  JaknMm  v.  BubbeU,  66  Am.  Deo.  773,  note  783,.  where  other  cases 
Me  eollected;  i^oiiJUii  t.  Simpttm,  67  Id.  068,  note  671;  Kerektval  t.  Dot^^ 
91  Wisw  49;  Sdtmdmff  t.  Kriead,  45  Id.  327,  both  cHing  the  principel  ease. 

Whbbb  It  woitlp  bb  Fraud  cson  Obb  of  Pabtub  to  Pabol  Com- 
1BAO  for  the  other  side  not  to  falfiU  it»  its  speoifio  performaiiQe  will  be  ear 
forced:  Wynn  t.  GarloMd,  68  Am.  Deo.  IdO,  note  201,  where  other  cases  ars 
collected;  Johnson  v.  JJubbeU,  66  Id.  773,  note  783;  Fiaker  t.  Mooikk,  13 
Wis.  324;  Ingles  v.  PaUerson,  36  Id.  377,  both  dting  the  principal  case. 

Pabt  Payment  on  Pabol  Contbaot  tob  Salb  ov  Lands  does  not  take 
tJie  case  oat  of  the  statate  of  frauds:  See  BaUMm  v.  Pabnar^  61  Am.  Dec  743, 
note  745;  ChKSQWtr  v.  /Vy,  55  Id.  578»  note  581,  where  other  cases  are  col- 
lected. The  mere  payment  of  the  parchase  money,  without  any  other  act, 
is  not  sufficient  to  conatitate  part  performance  to  take  the  cass  oat  of  the 
statate  of  frauds.  But  where  possession  is  delivered  and  continued  upon  the 
payment  of  a  considerable  part  of  the  parchase  money,  it  will  be  safficieDt 
to  take  the  case  out  of  the  statute:  Brtmdeis  v.  NeusUuUl^  13  Wis.  152, 
citing  the  principal  case.  The  partial  payment  of  the  consideration  will  not 
entitle  a  party  to  a  specific  performance  of  a  parol  contract  for  the  convey- 
ance of  real  estate:  JJom  v.  Ludingion,  32  Id.  77,  citing  the  principal  case. 

PoesEssioN  AS  EviDENOB  OF  Pabt  Pbbtormanob  TO  Takb  Casb  out  op 
Statutb  OB  Frauds:  See  ParriU  v.  McKinief^  58  Abi.  Deo.  212;  Bcmkm  v. 
Sknpaon,  57  Id.  668,  note  671,  where  other  casss  ars  coUseted;  Qomgwer  v. 
/Vy,  55  Id.  578;  Ktrr  v.  Day,  53  Id.  526,  note  532;  Hoen  v.  8knmims,  52 
Id.  291,  note  294;  Ofbom  v.  Phdps^  48  Id.  133;  Dugam  v.  OiUings,  43  Id. 
806;  Baring  v.  PHree^  40  Id.  534;  Pvgh  v.  Oood,  87  Id.  534,  note  541.  The 
pnesessioB  of  lands  by  the  i^aintiff  wfll  not  take  the  ease  out  of  the  statute  of 
fraodsy  unless  it  is  exdusively  refoEabls  to  the  coaiaMt:  KwA  v.  Barveift  Id 
Wik  100,  ctting  the  principal  case. 

Thb  fribcipal  oasb  is  dTED  in  Lawmar  t.  WmMim^  50  Wis.  202,  te 
the  point  that  a  written  instrument  will  not  be  oanoeled  or  rescinded  on  the 
groond  of  fraud,  except  upon  clear  proofs. 


Dexsbb  v.  Ooul 


[•  Wmoomoi.  S1«.] 
RABi  BB  Boons  AsMSBrATU  MAT  BB  Susibinbd  wr  PBoov  op  Abt 

Un«AWfux«  IvTBBnEBBNCR  With  or  exercise  ef  sots  of  owBenhip  ew 

property,  to  the  exclusion  of  the  owner.     It  is  not  necessary  to  prove 

actual  forcible  dispossession  of  the  property,  in  order  to  maintain  the 

action. 
Wbonoful  Intent  d  not  Nboessabt  to  Conbiitutb  TkispAfls;  it  is  suf- 

flcieot  if  the  act  ii  done  without  a  JustiSable  caiaa»cr  pwrposei  though  iti 

be  done  aeddemkally  or  by  mistake. 
Wbosb  thbbs  bi  Somb  Evidbnob  to  8uff<»t  Vbrdiot  ob  JuRT,  the 

^ourt  shonld  not  leverse  the  Judgment  becaoBs  the  proof  ia  nott  in  ita 

opinion^  sufficient  to  justify  the  finding  of  the  jury. 

TBBBPAfls  for  taldxig  and  driyi^g  awaj  a  nnmber  of  sheep  W 
longing  to  the  pbdntifiL    jQie  oanae  nas  tried  before  a  jnstaoe  o< 

Am.  Daa  Yol.  LZX-M 
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the  peace  and  a  juiy.  The  evidence  showed  that  the  defendant^ 
a  butcher  at  Hilwaukee,  was  driving  some  sheep  to  the  city  to 
be  slaughtered,  when  they  became  mixed  with  a  small  flock  of 
sheep  belonging  to  the  plaintiff,  which  were  running  at  large 
on  Uie  highway.  The  juiy  foond  that  some  four  of  plaintiff's 
sheep  were  driven  by  the  defendant  to  Milwaukee,  and  there 
slaughtered  by  him  in  his  business,  and  gave  a  verdict  for  the 
plaintiff.  The  cause  was  removed  to  the  county  court  by  oeriio- 
rari,  and  that  court  reversed  the  judgment  of  the  justice.  To 
reverse  the  latter  judgment  this  writ  of  error  is  brought. 

James  H.  Paine  and  Son^  for  the  plaintiff  in  error. 
Builer,  Butirick^  and  CoUrill,  for  the  defendant  in  error. 

By  Court,  Cols,  J.  We  have  no  doubt  but  the  action 
of  trespass  would  lie  in  this  case.  In  driving  off  the  sheep  the 
defendant  in  error  without  doubt  unlawfully  interfered  with 
the  property  of  Dexter;  and  it  has  been  frequently  decided  that, 
to  maintain  trespass  de  bonis  asportoHs^  it  was  not  necessary  to 
prove  actual,  forcible  dispossession  of  properly,  but  that  evi- 
dence of  any  unlawful  interference  with  or  exercise  of  acts  of 
ownership  over  properly,  to  the  exclusion  of  the  owner,  would 
sustain  the  action:  CHbbs  v.  Chase,  10  Mass.  128;  MUUty,  Baker ^ 
I  Met.  27;  PhiUips  v.  HaU,  8  Wend.  610  [24  Am.  Dec.  108); 
Morgan  v.  Variek,  Id.  687;  Wintringham  v.  La/roy,  7  Cow.  735; 
Reynolds  v.  ShiUer,  5  Id.  325;  1  Ch.  PL,  11th  Am.  ed.,  170,  and 
cases  cited  in  the  notes.  Neither  is  it  necessary  to  prove  that 
the  act  was  done  with  a  wrongful  intent,  it  being  sufficient  if  it 
was  without  a  justifiable  cause  or  purpose,  though  it  were  done 
accidentally  or  by  mistake:  2  Greenl.  Ev.,  sec.  622;  OuiUe  v. 
SuHin,  19  Johns.  381  [10  Am.  Dec.  234].  There  is  nothing  in- 
consistent with  these  authorities  in  the  cose  of  Parker  v.  Wtdrod, 
13  Wend.  296,  cited  upon  the  brief  of  the  counsel  for  the  de- 
fendant in  error. 

Upon  the  other  point  in  the  case,  we  think  there  was  some 
evidence  to  support  the  verdict  of  the  jury,  and  therefore  the 
judgment  of  the  justice  should  not  be  reversed  because  the  proof 
was  insufficient.  It  was  the  province  of  the  jury  to  weigh  the 
evidence,  and  determine  what  facts  were  established  by  it;  and 
the  county  court  ought  not  to  reverse  the  judgment  because>the 
proof  was  not  sufficient  in  its  opinion  to  justify  the  finding  of 
the  jury.  The  judgment  of  the  county  court  is  therefore  re> 
?ersed,  and  the  judgment  of  the  justice  affirmed. 
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Wbovgful  iHmrr  nixd  not  bb  Pbotkd  ik  Ordbk  to  Ootttfrmrm 
Trespass:  See  HtmU/ey  v.  Qnfflcrd,  48  Am.  Deo.  643;  NtW9om  ▼.  AwUrwim^ 
37  I(L  40G,  note  407t  where  other  cases  are  oollectod. 

AxT  Unlawful  Imterfxbbkcs  with  Pbopkbtt  ov  AKonuoi  is  Tbi»- 
pass:  See  Rami  v.  Sbv^/eiit,  S9  Am.  Deo.  G25;  HageUtmY.  fTseife,  49  Wis.  064^ 
eiting  the  iiriiidpsl  esse. 


GOICBBB    V.    HaQKBTT. 


(0  Wtaoonn.  sa-l 

lOOBPTAIlOB    BT    LaKDLORD    OF    RXOT    FBOM    TUfAUT    AoaBVIHO    A 

FoBFEiTOKB  openlss  ss  m  waiFer  of  the  bresoh  of  the  oooditaon  of 


FoBOiBLi  detainer  brought  on  acooant  of  an  alleged  breach 
of  the  condition  of  a  lease  by  catting  timber.  The  opinion 
Utates  the  facts. 

L.  Wyman,  for  the  phuntiff  in  error. 

By  Ck>nrt,  Oolb,  J.  The  rule  aeems  to  be  well  settled  that  the 
aooeptanoe  of  rent  by  the  landlord  from  the  tenant,  accruing  due 
after  the  forfeiture,  will  operate  as  a  waiyer  of  the  breach  com- 
plained of:  See  2  Piatt  on  Leases,  468;  Taylor's  Land.  &  Ten., 
sec.  497 ;  Jadeson  ▼.  Atten,  3  Cow.  329;  BUecher  v.  Smiik,  13  Wend. 
630;  Prindle  v.  Jiuferscm,  19  Id.  891;  OoUvm  y.  CarUy,  6  Cusb. 
415;  Ooodrich  y.  CardwerU^  6  T.  B.  219,  and  oases  there  cited. 
In  this  case  the  answer  alleges  that  after  the  commencement  off 
the  suit  by  Haokett  to  recover  the  possession  of  the  demised 
premises  for  a  breach  of  the  condition  in  reference  to  cutting 
timber,  to  wit,  on  the  thirteenth  of  March,  1857,  he  demanded 
and  received  of  and  from  the  phiintiff  in  error  the  sum  of  ono 
hundred  and  forty  dollars  for  rent  becoming  due  subsequent  to 
such  breach,  and  that  this  was  rent  for  the  use  of  the  premises 
for  one  year  in  advance  from  the  first  of  March,  1857.  By  this 
act  the  landlord  recognized  the  lease  as  a  subsisting  operative 
contract;  and  he  ought  not,  therefore,  to  be  permitted  further 
to  insist  upon  the  forfeiture,  if  there  had  been  one.  It  was 
optional  with  him  to  consider  the  estate  forfeited  for  conditioD 
broken,  and  proceed  to  recover  possession,  or  to  waive  the  for- 
feiture and  oonsider  the  lease  valid.  He  has  made  his  election, 
and  must  abide  by  it.  It  would  be  vety  inequitable  and  unjust 
to  permit  the  landlord  to  recover  possession  of  the  premises 
when  he  had  already  received  from  his  tenant  the  rent  for  the 
use  of  the  same  to  Miueh,  1868.    It  follows  from  the  view  ws 
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bave  taken  of  the  case  that  fbe  court  improperly  sustained  the 
demurrer  to  the  anawer. 

Judgment  reversed,  and  cause  remanded  for  further  proceed* 
i»gB.  

LvasoR  MAT  Waiys  FoBVUTUBSor  Lbabs  ftnd  still  ooDtiniM  tlie  Immi 
Bee  Clark  v.  Janes,  43  Am.  Dee.  706»  note  708,  where  other  oeeee  ere  ooUeeted. 
Beceiving  or  distrainiog  for  rent  that  beoomee  dae  after  the  act  which  might 
work  a  forfeiture,  where  snoh  act  k  known  to  the  leesoi^  is  a  waiver  of  the 
right  to  enter  whioh  h»  catBito*  reci^:  Camp  t.  £M^  4?  Conn.  370^  citing  the 
principal 


Ames  v.  Mabun. 

\fi  WmoonamB  8814 
Gout  Foub  Months  Old  is  kot  Exempt  ntoM  BuouTKUft  as  fonning 
with  its  mother  a  "span  of  horstse,"  within  the  mnaning  of  the  Wia- 
coosin  statute. 

BmjETDf.    Tba  opinion  Btatee  the  cam. 

Abbott  and  Ckerk,  for  the  plaintiff  m  error. 
H.  E.  Frinkf  for  the  defendant  in  error. 

By  Court,  CcoiV,  J.  It  is  piOTided  by  eubdifinon  %,  eeetiott 
68,  chapter  102,  reriised  statutes,  that  among  other  personal 
property,  **  a  span  of  hcnrses"  shall  be  exempt  from  sale  under  an 
execution,  or  attachment;  and  the  question  in  this  case  ia^ 
whether  a  coH  f oar  months  old  with  its  mother  (where  the  d»- 
lendant  has  no  other  horse  or  team  of  any  kind)  can  fairly  be 
said  to  be  induded  in  this  language,  so  as  to  exempt  the  eott 
from  sale.  Although  we  are  disposed  to  give  our  statute  a 
liberal  interpretation,  so  as  to  exempt  all  the  propoiy  that  tiiie 
legislature  intended  should  be  exempted,  yet  we  do  not  think 
that  a  colt  four  monies  old  and  its  mother,  in  the  popular  and 
ordinary  acceptation  of  the  language,  can  be  said  to  be  '*  a  span 
of  horses."  It  was  contended  on  the  aigoment  by  the  oooBsel 
for  the  plaintiff  in  error  that  the  word  "  horse,"  wlMreyer  used 
in  this  statute,  should  be  taken  in  its  Inoadest  aigniftcatioa,  as 
meaning  an  animal  of  the  equine  fiunily ,  old  or  young.  And  in 
support  of  this  construction  ei  tiie  statute,  we  were  referred  to 
the  case  of  I^reeman  t.  Garpmter,  10  Yk  43B  (83  Am.  I>ee.  210)» 
where  the  court  held  that  the  word  ^  eow,*^  in  1i»  exemption 
law  of  YermoDi,  inriuded  a  heifer  two  years  old.  But  the  Yer> 
moat  statute  and  the  statute  of  this  stale  sore  net «»  jmri  eieto^ 
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and aa  exposition  of  the  voird  ''«>w/'  ui  tha  mm.  mm  haidly  be 
adopted  as  a  oonect  mle  for  ascerftaumg  And  detemuuzig  tka 
sense  of  the  word  **  horse/'  in  the  other.  We  sboold  have  but 
Utile  difficulty  in  saying  that  the  word  **  horse/'  ia  the  statule^ 
was  intended  to  include  a  young  colt,  were  it  not  used  in  con* 
neotion  with  the  word  ''  span.^  This  word  seems  toqualify  and 
linttt  the  meaning  of  the  word  **  horse."  For  the  crdinaiy  amd 
fiimiliar  signification  of  the  language,  "  a  i^poa  of  horses/'  is 
two  animals  which  may  be  connected  to^gether  or  united  for  the 
purpose  of  a  team.  Such  is  the  common  understanding  of  the 
language,  and  we  think  it  must  have  that  mtwning  here.  It  m 
%uite  obvious  that  a  colt  four  months  old  oould  aot  be  onmieotsd 
with  another  horse  and  used  tot  a  team. 
The  judgmeat  of  the  eirouit  court  is  theiafoie  sflmied 

Otunnavomv  eF  Wob»  ^'Tbam"  in  Szmmev  Smjouwrn  Sm  note  te. 
RoekwtU  T.  JMMTf  AdmCr^  45  Am.  Deo.  264,  where  this  soliJMt  I0  diicnwed 
«t  length. 


WaUH   t;.    BLAXdHUBT. 

{UDoasEMsm  of  Fbst  or  Scr  or  Bitui  or  SioaAJiOB  okrIm  vilh  it  tlift 
•eoood  mud  tlitrd.  Either  el  the  eet  may  be  paweented  for  efloiyt—0% 
and  if  not  aooepted,  upon  dae  aotiee,  a  right  of  action  ariaea  agamat  the 
indoraer. 

DsLAT  or  liAiL  n  Goeo  Ezodbs  iob  vov  iMMsmATKLT  pRBnimvo  lAI 
of  exchange  for  aooeptanoe,  and  ita  imniediate  piieuuAelioa  sfberaiiiiei 
ia  eaffieient  to  oharge  the  indoner. 

bmoBMU  or  Bux  of  Exohangb  mat  Dsglabs  eir  Fibst  of  Scr,  and  pio> 
doce  in  evidenoe  on  the  trial  the  aeoond  duly  preaented  and  diabonored. 

Tbispass  on  the  case  upon  promises  for  money  lent,  monqf 
kid  out  and  expended,  and  money  paid  and  received  for  the 
use  of  the  plaintiffs.    The  facts  appear  from  the  opinion. 

OrUm^  Haphina^  and  Mrman,  for  the  appellant. 
Smiih  and  Eeyea^  for  the  respondent. 

By  Court,  Oolb,  J,  This  case  was  tried  by  the  court  without 
the  intervention  of  a  jury,  and  the  judge  found  the  following 
tacts: 

1.  That  the  action  is  brought  upon  the  bill  of  exchange  in* 
tn>duoed  in  evidence,  and  described  in  the  plaintiff's  dedam- 
tion.  That  this  bill,  which  ia  the  second  of  the  set,  was  indorsed 
by  the  defendants  on  a  Sunday. 
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2.  That  the  fiist  of  the  set  was  sold  by  defendants  to  plain- 
tiff about  the  first  of  January,  1855;  that  the  plaintiff,  with- 
out delay,  sent  the  same  by  mail  to  his  correspondent  in  New 
York  city,  the  residence  of  the  drawee,  for  presentation  for 
{Miyment;  that  by  some  delay  in  the  mail  the  letter  did  not  reach 
New  York  until  the  ninth  of  April  following,  at  which  time  the 
letterj'with  inclosure,  was  duly  received  by  the  said  oonespond- 
«nt;  that  the  bill  was  not  presented  for  payment. 

8.  That  in  the  last  of  March  the  plaintiff,  fearing  the  said 
first  bill  was  lost,  procured  the  defendants  to  indorse  and  de- 
liyer  to  him  the  second  of  the  set,  and  had  it  presented  on  the 
third  day  of  April  following,  for  payment,  to  the  drawee,  and 
payment  was  refused.  The  bill  was  duly  protested,  and  proper 
notice  given  to  the  defendants,  who  were  indorsers. 

The  conclusions  of  law  which  the  court  drew  from  these  facta 
were:  "1.  That  the  liability  in  this  action,  if  any  at  all,  is  upon 
the  second  bill  of  the  set,  and  not  on  the  first;  2.  That  because 
the  said  bill  was  indorsed  on  Sunday,  that  therefore  such  in- 
dorsement was  absolutely  void/' 

We  have  examined  with  considerable  care  the  authorities,  and 
have  not  been  able  to  find  a  case  precisely  like  the  present,  al- 
though it  would  seem  as  if  the  point  must  have  frequently  arisen 
in  the  courts  in  this  country  and  in  England.  The  case  of  Per- 
reira  v.  Jopp^  cited  in  a  note  to  Holdsworlh  v.  Hunter,  10  Bam.  Sl 
Oress.  449,  would  seem  to  have  a  strong  bearing  upon  the  case  at 
bar.  It  was  there  held  that  he  to  whom  any  jmrt  of  the  set  is  first 
transferred  acquires  a  property  in  all  the  other  parts,  and  may 
maintain  trover  even  against  a  bona  fide  holder  who  subsequently, 
by  transfer  or  otherwise,  gets  possession  of  another  part  of  tb<* 
eet;  that  is,  deciding  that  the  first  indorsement  of  one  of  the  sft 
vests  in  the  indorsee  the  absolute  right  to  the  possession  of  the 
whole  set.  And  we  suppose  it  would  follow  from  this  doctrine 
that  the  indorsement  of  the  second  in  this  case  was  entirely  un- 
necessary. The  liability  of  the  indorser  arose  from  indorsing 
the  first  of  the  set  for  value.  We  think  her  liability  was  not 
increased  one  jot  or  tittle  by  indorsing  the  second  of  the  set. 
Suppose  she  had  indorsed  iJl  of  them  in  January,  at  the  time 
fihe  indorsed  the  first,  is  it  not  obvious  that  her  liability  would 
not  have  been  different  from  what  it  is?  It  is  conceded  that  the 
indorsement  of  the  first  was  good,  and  this  indorsement  was  en- 
tirely adequate  to  carry  with  it  the  second  and  third:  See  Ed- 
wards on  Bills,  304, 162;  HMvoorth  v.  Hunter,  10  Bam.  &  Ciesa 
449;  KenworQiy  v.  Hopkins,  1  Johns.  Cas.  107.    ISither  of  the 
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•et  may  bepreseiited  foraooeptanoe^andif  iiotaooq[»ted»a  right 
of  action  ariaee  upon  due  notice  against  the  indoner:  Downes 
▼.  Chiirdif  13  Pet.  206.  The  bill  upon  which  the  protest  was 
made  was  declared  on  and  produced,  and  it  also  appeared  that 
the  first  had  not  been  presented  for  payment.  The  court  says, 
and  we  think  properly  and  correctly,  that  if  the  first  had  been 
presented  for  payment  and  protested,  even  as  late  as  April  9th, 
that  upon  proper  notice  the  indorser  would  have  been  held,  for 
the  delay  in  the  mail  would  have  been  a  sufficient  excuse  for  the 
apparent  neglect  in  not  presenting  it  for  acceptance  before. 
The  case  might  have  been  relieved  from  all  doubt  or  difficuliy 
had  the  indorsee  declared  upon  the  first  of  the  set,  and  pro- 
duced on  the  trial  the  second,  which  had  been  presented  for  ac* 
ceptance  and  dishonored:  WeUs  v.  WhUehead^  16  Wend.  627. 
This  he  did  not  see  fit  to  do,  but  we  think  he  was  entitled  to  re- 
cover, even  as  the  facts  appeared  before  the  court. 
The  judgment  is  reversed,  and  a  new  trial  ordered. 


Whxbx  Bill  Fails  to  Bsach  itb  DianNATioN  thbouoh  Mibtakx  or 
PosTMAflTBB  in  seDdiiig  it  beyond  that  pUoe,  bat  it  is  preMoiad  on  iti  retorn 
tiMre,  looh  pretentment  is  good,  althongfa  not  made  vntfl  after  the  bill  was 
daes  Wimdkam  Bamk  v.  NarUm,  66  Am.  Deo.  897. 


Sewbll  v.  Eatoh. 

[0  WnooMOS,  490.] 

ScrnuDCB  OouBT  WILL  NOT  Revxrsx  RuLUf  o  OF  CovET  BzoLUDnro  Lmn 
ofliBred  in  evidenoe  at  the  trial,  when  the  bill  of  exoeptkiia  doea  not  dia- 
oloae  what  were  ita  oontente. 

8ijji  or  Pbbsonal  Pbopkstt  is  Complktb,  axd  Passu  TiVLa  to  Bmrxa, 
although  the  thing  sold  has  not  been  meaanred  or  the  quantity  ascer- 
tained in  any  way,  when  it  is  apparent  that  it  is  the  intention  of  the 
seller  to  tranafer  the  title,  and  of  the  buyer  to  aooept  it. 

Trover  for  the  conversion  of  a  quantity  of  oak  plank.  The 
opinion  states  the  facta. 

Eldndge  and  Waits ^  tar  the  plaintiff  in  error. 

Edward  8.  Bragg,  for  the  defendant  in  error. 

By  Oonrt,  Wmsov,  0.  J.  We  lay  out  of  the  case  the  error 
relied  upon  by  the  counsel  for  the  plaintiff  in  error,  relating  to 
the  refusal  of  the  judge  to  allow  the  letter  of  the  defendant  to 
be  read  in  evidence  to  the  jury,  as  we  cannot  tell  from  the  bill 
of  eioeptions  what  its  contents  were.    The  bill  of  exceptions 
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•oniy  inibniM  as  OuA  tie  plaiatiff  cffnrad  to  read  in  evidence  a 
letter  writtai  by  the  defeadaat,  for  the  purpose  of  showing  thai 
he  asBuined  to  own  tlie  plank  in  controversy;  but  whether  Uia 
letter  leally  did  tend  to  show  that  fact,  we  cannot  tell.  We 
cannot  infer  that  the  letter  did  tend  to  show  it,  and  cannot 
therefore  decide  that  the  judge  oommitted  an  error  in  rejecting 
the  evidenoe.  "We  ehall  confine  ourselves,  therefore,  to  the 
other  error  alleged,  to  wit,  the  question  of  the  nonsuit  for  the 
veason  HmX  the  testimony  of  the  plaintifr  did  not  show  that  lie 
was  the  owner  of  the  plank  in  co^itrovevsy. 

The  bill  of  exceptians  Aows  that  the  motion  for  a  nonsuit, 
which  the  judge  sustained,  was  founded  upon  a  single  fact.  It 
appears  that  the  defendant  moved  for  the  nonsuit  *'  on  the 
ground  that  the  title  to  the  plank  in  eontn>ver8y  did  not  paos 
to  the  plaintiff  l^  virtue  of  his  puichase  of  said  Potter  bocauso 
said  plank  were  not  measured.'' 

This  is  die  eole  ground  £or  the  nonsuit.  It  oppean  from  the 
testimony  that  the  plaintiff  purchased  from  one  O.  B.  Potter  a 
quantity  of  plank  lying  in  different  plaeen,  for  flie  sum  of  eight 
dollars  per  thousand  feet,  of  whicb  those  in  tsontroversy  formed 
a  portion,  and  took  from  Potter  a  written  bill  of  sale  of  them.; 
that  at  the  time  of  the  purchase  the  plaintiff  paid  Potter  one 
hundred  and  sixteen  dollars  toward  the  plank,  in  a  note  which 
he  held  against  him;  that  some  of  the  plank  had  been  fsold  by 
the  plaintiff  to  other  persons  after  his  purchase  of  them  from 
Potter,  and  had  been  delivered  and  measured.  But  it  did  not 
appear  that  those  which  were  the  subject-matter  of  this  suit 
had  been  measured,  or  the  quantity  ascertained  in  any  vruj^ 

We  think  the  nonsuit  should  not  have  been  granted.  Of 
course,  we  must  consider  the  sale  of  the  plank  to  the  plaintiff 
to  have  been  bonajide,  and  must  limit  our  inquiry  to  the  single 
fact  that  the  plank  which  are  the  subject  of  this  suit  had  not 
been  measured.  It  is  to  be  observed  that  the  sale  to  the  plain* 
tiff  was  of  a  qoantity  which  included  those  which  are  the  sub- 
ject of  this  suit,  and  that  some  of  them  had  been  delivered  and 
measured. 

The  counsel  for  the  defendant  in  error  contends  that  in  sales 
of  personal  property,  if  anything  remains  to  be  done  to  ascer- 
tain the  quantity  or  exact  amouiit  of  the  pxioe  to  be  paid  the 
title  does  not  pass,  and  he  has  cited  nmaerouB  authorities  in 
support  of  his  position.  We  are  aware  that  the  authorities 
upon  this  subject  are  not  uniform,  but  those  which  we  cite  in 
support  of  our  position  seem  to  be  founded  upon  better  reason 
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than  thoae  which  eusiaia  the  oontniy  doctiine;  eopeouilly  bo 
when  it  is  apparent,  as  in  this  ease,  that  it  was  the  intention  of 
ttie  yend(»r  to  transfer  the  title,  and  of  the  Tendee  to  accept  it: 
Sde  Riddle  ▼.  Vamum,  20  Pick.  280;  Macomber  y.  Parher,  13 
Id.  175;  Phimp9  v.  jBruM,  2  Bam.  &  Cress.  5U;  Tofimg  t. 
Baxter,  6  Id.  860;  Rttgg  v.  MarriU,  11  East,  210. 

The  judgment  reversed  and  a  new  trial  granted. 

^^"^"■■■^  • 

Apfellats  Coubt  will  not  Dscidb  upon  Admsbsibiutt  OB  Reoobd  of  a 
conrt  when  the  bill  of  ezoeptions  does  not  diacloee  its  contents:  Sa^ford  t. 
fliniorrf,  68  Am.  Deo.  101,  note  108,  where  other  caaee  are  ooUeoted. 

Owaonovs  to  BvmxNCi  seovld  Statb  Gnouvira  thsbsov:  Ot»rgi  ▼. 
TftoMOi,  67  Am.  Deo.  612;  MeOmrtmty  v.  Skepard,  64  Id.  250,  note  2S4,  wbare 
other  oases  are  oolleoted.  To  eetabliah  error  in  rejecting  oTidenoe  offered,  it 
must  be  made  to  appear  that  the  fact  aonght  to  be  shown  was  material  to  the 
matter  in  oontroversy:  Ranger  t.  Goodrich,  17  Wis.  83,  citing  the  principal 


Sau  of  PSBSovAurr,  wbbh  OoiirLan  so  as  to  Pasi  Titlk:  See  Wimtlmo 
V.  Leommnl,  62  Am.  Dee.  354,  note  356,  where  other  oaeee  are  ooUeoied.  A 
sale  is  perfect  where  nothing  remains  to  be  done  to  complete  it:  Saaibom  t. 
fiurU,  10  Wis.  439,  dting  the  principal  case.  The  mere  fact  that  something 
remains  to  be  done  to  the  property  sold  does  not  prerent  the  sale  from  being 
complete,  wheore  it  is  evidently  the  intention  of  the  parties  that  tho  titie  shall 
presently  pass:  Morrow  r.  Rmd.  80  Id.  88;  Fletcher  t.  Ingnum,  46  Id.  201, 
both  citing  the  principal  case. 

The  fbincipal  oasb  is  oisnveuiBHKD  in  Savage  t.  Drah%  8  Wis.  275; 
md  in  SmUh  t.  Board  qf  Supervisors  qf  Barron  Co.,  44  Id.  602. 


Edgebton  V.  Brno. 

|0  Wisoomor,  f2T.] 

CoKTXTAHOB  OF  Lamb  bt  Pabtt  OUT  OF  FoflSBSSioir,  and  with  an  adrerss 
possession  sgainst  him,  is  void  at  common  law. 

OoLOB  OF  TiTLB  IS  THAT  Whioh  IK  Afpbabakck  IS  TiTLB,  bat  whioh  in  real- 
ity is  no  title. 

Tax  DxBD,  moaoH  Void  on  its  Faox,  is  Sofficixst  to  Show  Colob  of 
Title  in  the  grantee  who  in  good  faith  took  possession  thereonder  of  the 
premises  conveyed,  and  claimed  to  hold  them  as  against  the  real  owner, 
and  is  therefore  admissible  in  evidence  for  that  pnrpoee. 

Suit  fob  Bbootxbt  of  Land?  Sold  fob  Taxes,  except  in  cases  where  the 
taxes  have  been  paid  or  the  lands  redeemed  according  to  law,  most  by 
the  ^Hsoonsin  statute  be  commenced  within  three  years  from  the  time 
of  recording  the  tax  deed  of  sale^  and  cannot  be  oommenoed  thereafter. 

EiaoTXBHT.    The  opinion  states  the  case. 

OrUm,  Hopkins,  and  Urman,  for  the  plaintiff  in  error. 

AbboU  and  Olark,  for  the  defendant  in  error. 
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By  Oourty  Oolb,  J.  The  only  question  we  ha^e  to  consider 
in  this  case  is,  whether  the  defendant  had  sooh  possession  of  the 
premises  sought  to  be  recovered  as  to  har  the  plaintiff's  right 
of  action.  It  appears  that  the  plaintiff,  upon  the  trial,  intro* 
duced  and  offered  in  evidence  a  patent  from  the  United  States 
for  certain  lands,  of  which  the  premises  in  controversy  were  a 
part,  to  James  D.  Doty  and  Stevens  T.  Mason,  dated  August 
10, 1887,  and  traced  his  chain  of  title  from  this  patent  through 
a  number  of  mesne  conveyances  to  the  decedent  of  the  plaintiff. 
Some  of  these  conveyances  were  executed  while  the  defendant 
and  her  husband  were  in  possession  of  the  premises,  claiming  to 
hold  them  under  a  tax  title.  The  defendant,  to  defeat  a  recov- 
ery, offered  in  evidence  this  tax  deed,  which  bore  date  December 
16, 1841,  purporting  to  be  made  and  executed  by  B.  L.  Beam, 
clerk  of  the  board  of  county  commissioners  of  the  county  of 
Dane,  reciting  that  the  premises  had  been  sold  for  the  taxes  for 
the  year  1839  unto  Daniel  Wells,  jun.,  and  that  the  certificates 
had  been  assigned  to  Prosper  B.  Bird,  the  husband  of  the  de- 
fendant, and  the  person  to  whom  the  tax  deed  was  given.  To 
the  reading  of  this  latter  deed  in  evidence  the  counsel  for  the 
plaintiff  objected,  on  the  ground  that  the  deed  was  void  on  its 
face;  but  the  court  decided  that  although  the  deed  was  void  ou 
its  face,  because  the  territory  of  Wisconsin  is  not  the  grantor 
therein,  and  because  the  deed  did  not  convey  tide  to  said  prem- 
ises, yet  that  the  same  might  be  received  in  evidence  for  the 
purpose  of  showing  colorable  tiUe;  and  the  deed  was  read  to 
the  jury  under  an  exception  taken  by  the  plaintiff.  In  connec- 
tion with  the  deed,  the  defendant  proved  that  Prosper  B.  Bird, 
from  and  after  the  date  thereof,  and  by  virtue  of  the  deed, 
claimed  to  hold,  and  did  hold,  possession  of  the  premises,  until 
his  death  in  the  year  1852;  and  further  proved  that  she  and  her 
family  had  occupied  the  premises  since  the  death  of  her  husband 
until  the  commencement  of  this  suit.  Upon  the  evidence  sub- 
mitted, the  jury  found  a  verdict  for  the  defendant.  The  plain- 
tiff moved  for  a  new  trial,  which  motion  the  court  overruled, 
and  the  principal  error  assigned  here  is  the  ruling  of  the  court 
admitting  the  tax  deed  in  evidence  for  any  purpose  whatever. 

Among  the  deeds  offered  in  evidence  by  the  plaintiff  to  estab- 
lish his  right  to  recover  was  the  deed  from  Doty  and  wife  to 
Delaplaine  and  Burdick,  dated  May  8,  1849,  executed  while 
Bird  was  in  possession  of  the  premises,  claiming  to  hold  them 
under  bis  tax  deed,  and  therefore  the  former  deed,  given  as  it 
ivas  by  one  out  of  possession,  was  void  as  against  Bird  holding 
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adversel jy  according  to  the  dedsioii  of  the  laie  supreme  court  in 
the  cause  of  fVkiiney  y.  Powell^  1  Chand.  52,  and  Woodward  y. 
McRetjfudds^  Id.  214.  A  reconsideration  of  the  doctrine  of  those 
eases  has  been  pressed  upon  us  by  the  counsel  for  the  plaintiff 
in  error,  in  riew  of  the  force  and  meaning  of  section  7,  page  239, 
of  the  rerised  statutes  of  the  territory  of  Wisconsin,  which  pro- 
vides that  **  whenever  it  shall  appear  that  the  occupant,  or  those 
under  whom  he  claims,  entered  into  the  possession  of  any  prem- 
ises under  the  claim  of  title,  exclusive  of  any  other  right,  found- 
ing such  chum  upon  some  written  instrument,  or  as  being  a 
conveyance  of  the  premises  in  question,  or  upon  the  decree  or 
judgment  of  some  competent  court,  and  that  there  has  been  a 
continued  occupation  and  possession  of  the  premises  included 
in  such  instrument,  decree,  or  judgment,  or  of  some  part  of 
such  premises  under  such  claim  for  twenty  years,  the  premises 
so  included  shall  be  deemed  to  have  been  held  adversely; 
except  that  when  the  premises  so  included  consist  of  a  tract 
divided  into  lots,  the  possession  of  one  lot  shall  not  be  deemed 
the  possession  of  any  other  lot  of  the  same  tract."  We  do  not 
suppose  this  provision  of  the  statute  in  any  wise  changes  or 
modifies  the  common  law  in  reference  to  the  sale  of  pretended 
titles  to  real  estate,  and  which  makes  a  conveyance  by  a  party 
out  of  possession,  and  with  an  adverse  possession  against  him, 
void.  The  obvious  import  and  meaning  of  the  provision  ap- 
pears to  be  to  declare  what  facts  and  circumstances  in  a  given 
case  shall  constitute  and  be  deemed  to  be  adverse  possession; 
that  is,  when  an  occupant  enters  into  possession  under  a  claim 
of  title  founded  exclusively  upon  some  written  instrument  or 
record,  and  continued  in  occupation  and  possession  of  the  prem- 
ises included  in  such  instrument  or  record,  or  of  some  part 
thereof,  for  twenty  years,  he  shall  be  considered  as  holding  ad- 
versely, and  can  avail  himself  of  the  protection  of  the  statute  of 
limitations,  even  as  against  the  rightful  owner  of  the  land.  Such 
a  continued  occupation  and  adverse  holding  would  bar  an  entry 
by  one  having  the  legal  title.  This  is  the  meaning  of  this  section, 
as  we  understand  it.  We  are  entirely  satisfied  with  the  sound- 
ness of  the  doctrine  laid  down  in  the  cases  of  IVhUney  v.  Powell, 
supra f  and  Woodward  v.  McBeynolds,  8upra^  and  have  no  doubt 
but  they  are  a  correct  exposition  of  the  law  of  the  territory  of 
Wisconsin,  and  of  the  state,  previous  to  the  passage  of  the  reviseil 
statutes.  Section  7,  chapter  59,  of  the  revised  statutes,  changes 
in  this  respect  the  common  law  which  made  every  grant  of  land, 
vxccpt  a  release,  void  as  an  act  of  maintenance,  if  at  the  time  the 
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lands  were  actually  in  the  possession  of  another  person  claiming 
under  a  title  adverse  to  that  of  the  grantor.  In  the  present 
case,  it  appears  to  have  been  proved  on  the  trial  that  from  the 
date  of  the  tax  deed,  and  by  virtue  of  that  deed»  Bird  claimed 
to  hold,  and  did  really  hold,  possession  of  the  premises  until 
his  death  in  1852,  and  that  the  defendant,  with  her  family,  has 
occupied  them  since  that  time  until  the  commencement  of  this 
suit.  The  possession  and  occupation  seem  to  have  been  actual, 
continued,  and  notorious,  under  the  tax  deed,  and  as  a  matter  of 
course  hostile  to  the  title  of  the  true  owner.  But  it  was  insisted, 
upon  the  argument  of  the  cause  by  the  counsel  for  the  plaintiff, 
that  the  tax  deed  is  void  upon  its  face,  and  therefore  was  not 
evidence  of  colorable  title;  for  it  is  said,  to  constitute  adveise 
possession  the  person  actually  holding  must  claim  in  good  faith 
under  a  title  hostile  to  the  title  of  the  real  owner;  that  the  court 
must  determine  by  an  inspection  of  the  deed,  or  other  evidence 
of  title,  whether  the  claim  of  title  was  hostile  or  adverse;  and  U 
it  appeared  that  the  title,  paper,  or  contract  was  not  in  the  na- 
ture and  form  of  a  conveyance,  but  showed  upon  its  face  that  it 
was  a  nullity,  the  claim  of  title  under  such  an  instrument  could 
not  be  adverse,  the  presumption  being  that  the  person  holding 
knew  whether  the  title  paper  on  its  faoe  was  good  or  not,  and  if 
it  was  not  adequate  to  cany  the  true  title,  it  wae  evidence  of  bad 
Caith  in  the  one  claiming  under  it. 

Although  the  cases  on  adverse  possession  and  the  etatates  of 
limitation  are  numerous  in  the  books,  it  is  not  always  easy  to 
ascertain  and  determine  what  is  meant  by  the  phrase  **  color  of 
title."  In  the  case  of  Wright  v.  MaUiaon,  18  How.  50,  the  court, 
upon  this  subject,  says:  '*  The  courts  have  concurred,  it  is  be* 
lieved,  without  an  exception,  in  defining  'colcn*  of  title'  to  be 
that  which  in  appearance  is  title,  but  which  in  reality  is  no  title. 
They  have  equally  concurred  in  attaching  no  exclusive  or  pecu- 
liar character  or  importance  to  the  ground  of  the  invalidity  of 
an  apparent  or  colorable  title;  the  inquiiy  with  them  has  been, 
whether  there  was  an  apparent  or  colorable  title  under  which  an 
entry  or  claim  has  been  made  in  good  faith.  We  refer  to  a  few 
decisions  by  this  court  which  are  deemed  conclusive,  to  the  point 
that  a  claim  to  property  under  a  conveyance,  however  inadequate 
to  carty  the  true  title  to  such  property,  and  however  incompetent 
might  have  been  the  power  of  the  ^;rantor  in  such  conveyance  to 
pass  a  title  to  the  subject  thereof » yet  a  claim  asserted  under  the 
provisions  of  such  a  deed  is  strictly  a  claim  under  color  of  title, 
and  one  which  vrill  draw  tp  tha  possession  of  the  grantee  the 
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proteetioii  of  the  Btatntes  of  limitation,  other  requisitefl  of  those 
statutes  being  complied  with."  The  caees  of  Oregg  ▼.  Sayre,  8 
Pet.  253,  Bmng  y.  BenneU,  11  Id.  41,  and  PiUow  y.  Boberta,  13 
How.  472,  are  cited  in  the  opinion  of  the  court.  See  also  the 
case  of  Woodward  t.  Blanchard,  16  HI.  424,  and  cases  there 
cited;  also  the  cases  cited  and  commented  on  in  the  notes  to 
Thylor  v.  Horde,  2  Smith's  Lead.  Gas.  807,  marginal  paging. 
*'  Color  of  title  may  be  made  through  conveyances,  or  bonds  and 
contracts,  or  bare  possession  under  parol  agreements." 

In  Massachusetts  it  is  held  that  where  a  party  enters,  not 
under  any  deed  or  written  title,  but  merely  assumes  x>osses8ion 
with  claim  of  right,  there  is  a  disseisin  to  the  extent  of  the  land 
which  he  actuidly  occupies,  cultivates,  incloses,  or  otherwise 
excludes  the  owner  from:  Small  y.  Proctor ,  15  Mass.  495;  Boston 
MUl  Corporation  v.  Bulfinch,  6  Id.  229;  Broton  v.  Porter,  10  Id. 
98;  Cobum  v.  HoUi8,  3  Met.  125;  Sumner  v.  Stevens,  Id.  337; 
Slater  v.  Bawson,  Id.  439.  We  are  of  the  opinion  that  the  tax 
deed  is  sufScient  to  show  color  of  title  in  Bird,  within  the  doc- 
trine of  the  case  of  Wright  v.  Mattison,  18  How.  50,  and  many 
other  well-considered  cases  found  in  the  reports,  without  regard 
to  its  intrinsic  worth  as  a  title,  or  the  informality  in  its  execu- 
tion. And  we  see  no  reason  to  doubt  the  sincerity  and  good  faith 
of  Bird  in  taking  possession  of  the  premises  under  the  deed,  and 
occupying  and  improving  them,  and  claiming  to  hold  them  as 
against  the  real  owner.  He  undoubtedly  supposed  that  the  tax 
deed  was  good,  and  conveyed  to  him  all  the  title  the  territorial 
government  could  convey  by  a  tax  deed,  or  he  would  not  have 
relied  upon  it  and  improved  the  premises.  The  property  is  lots 
situated  in  the  then  village  and  now  city  of  Madison;  and  the 
continued  claim  of  Bird  and  his  widow,  the  defendant,  has  been 
evidenced  by  public  acts  of  ownership^  such  as  they  would  eib- 
ercise  over  property  they  owned  in  their  own  right.  We  there- 
fore think  the  circuit  court  properly  admitted  the  tax  deed  in 
evidence  to  show  colorable  title  in  the  husband  of  the  defend* 
ant,  and  the  charaotes  of  that  possession.  We  are  clear  that 
this  possession  was  adverse,  and  that  the  deed  from  Doty  and 
wife,  dated  in  May,  1849,  was  null  and  void,  and  conveyed  no 
title. 

But  there  is  another  view  which  can  be  taken  of  this  case, 
equally  decnive  agaiaai  the  piaimtiff^and  whieh  disposes  of  both 
chains  of  the  title  attempted  to  be  established  by  him  on  the  trial. 
By  section  128,  chapter  15,  of  the  revised  statutes,  it  is  provided 
that  **  any  suit  or  proceeding  for  the  recovery  of  lands  sold  for 
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taxes,  except  in  oases  where  the  taxes  have  been  paid,  or  the 
lands  redeemed  as  provided  by  law,  shall  be  oommenoed  within 
three  years  from  the  time  of  recording  the  tax  deed  of  sale,  and 
not  thereafter."  If  any  force  or  effect  is  given  to  this  provision 
of  law,  it  must,  under  the  facts  and  droumstanoes  of  this  case, 
defeat  the  action.  The  defendant  has  possession  under  a  re- 
corded tax  deed,  and  had  had  possession  under  such  a  deed  more 
than  three  years  at  the  time  the  suit  was  brought.  The  tax  deed 
was  given  in  1841,  and  it  does  not  seem  very  inequitable  to  ap- 
ply this  statute  of  repose  as  a  shield  to  protect  tiie  possession 
of  the  defendant. 
The  judgment  of  the  circuit  court  is  aflSrmed. 

CoXVBTAlfOB  OF  LAUD  IN  AdVXBSH  PoSBISSIOH  OF  AHOtlDCa,  WHXK  Vom, 

AND  wnKN  not:  See  Wed  r,  DroMfkorn^  06  Am.  Deo.  014;  AberwtHJii^/  v. 
Uoazman^  60  Id.  459,  note  461;  PraU  v.  Pieroe,  58  Id.  758,  note  761,  where 
other  caaee  are  oollected;  PkU  v.  BuUard,  46  Id.  405;  HoITb  Lemet  v.  AMif^ 
34  la.  424,  note  426. 

COLOB  OF  TiTLS,  WhAT  It  18,   WUAT  MAY  OiVS  IT,  AND  BSlVBOT  OF  IT: 

See  QrttM  v.  JTeUaim,  62  Am.  Dm.  332,  note  334,  wheie  other  cMet  are  oui* 
lected;  RoyaU  v.  I^ectee  qf  lAaU,  60  Id.  712,  note  716;  Bailetf  v.  CarieUm^ 
37  Id.  190.  A  tax  deed,  though  on  ita  face  informal  and  defectire  In  eob- 
Btanoe,  ia  admiaaihle  in  evidence  to  show  color  of  title  in  a  defendant,  so  as 
to  give  him  the  benefit  of  the  statnte  of  Umitations:  L^fingweU  v.  Ifarrea, 
2  Black,  603,  citing  the  principal  case.  And  a  sheriff's  deed  is  admis- 
sible to  show  color  of  title,  although  nnaocompanied  by  the  ezecntion  under 
which  the  sale  was  made:  BwrhliaUer  t.  Bdwatrd*^  60  Am.  Dec  744.  A  per^ 
Bon  has  color  of  title  to  lands  when  he  has  an  apparent  though  not  real  titk 
thereto,  founded  upon  a  deed  which  purports  to  convey  them  to  him:  Seigmm- 
rH  V.  Fhkey^  27  Minn.  62,  citing  the  principal  case. 

Actions  for  Rboovbrt  of  Lands  Sold  fob  Taxbs,  except  where  the 
taxes  have  been  paid  or  the  lands  been  sold  according  to  law,  must,  unde» 
the  one  hundred  and  twenty-third  section  of  chapter  15  of  the  revised  stat 
utes  of  Wisconsin,  be  oommenoed  within  three  yean  from  the  time  of  tlie 
recording  of  the  tax  deed  of  sale,  and  osnnot  be  oommenced  thereafter: 
Fcdkner  v.  Varman,  7  Wis.  392;  Sprteher  v.  Wakdey^  11  Id.  436;  Hia  v. 
Kriehe,  Id.  446;  Paritk  v.  Eager,  15  Id.  537;  Lmiwg  v.  Fag^  25  Id.  462; 
Smiik  v.  Fwd,  48  Id.  161;  8mUh  v.  Sherry^  54  Id.  128;  Peek  v.  Ctmutoct^  6 
Fed.  Uep.  24,  all  citing  the  principal  case.  But  in  order  to  give  a  party  the 
benefit  of  this  act,  he  must  have  taken  actual  and  adverse  poBsesoiou,  and 
have  held  it  during  the  three  years  next  after  the  recording  of  the  tax  deed: 
McMillan  v.  Wehle,  55  Wis.  690,  citing  the  principal  case.  When  the  stat- 
ute  has  run  in  favor  of  the  grantee,  the  tax  deed  becomes  conclusive  to  the 
same  extent:  Oconio  Co,  v.  Jerrard,  46  Id.  327,  citing  the  principal  esse. 

Thx  fbincipal  CASI  IS  ciTSo  in  BelUf  v.  CUg  qfRadne^  51  Wis.  528,  to 
the  point  that  it  is  neeessary  to  show  advwM  posswrion  that  the 
Is  under  daim  or  oolor  of  title. 
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ft  WUOOXttV.  889.) 

Qas  OoMPAirT  90  WmcH  HAB  BBur  Orahtbd  Euslusiti  Biobt  to  mmaa 
hetare  and  mU  gM  in  a  dty,  to  be  oounmed  ihereio  by  ito  oitinns,  ii 
bonnd  to  furnish  gim  to  a  dtizen  who  htm  nwde  all  neoemiy  propara- 
tiooB  to  reoeiTe  and  nae  the  same  in  hia  store  or  residenoe  along  the  line 
of  the  oompany's  pipes,  upon  his  oomplianoe  with  such  reasonable  onn- 
ditions  or  terms  as  the  company  may  rightfully  impose. 

Gas  €k>jiPANT  has  Rioht  to  Makk  8rcu  Nbcdtul  Ruub  akd  Bwula- 
Tiojfs  for  its  own  oonvenienoe  and  security  and  for  the  safety  of  the  pinb> 
lie  ss  are  reasonable  and  just,  and  to  exact  from  the  ooosomer  a  promise 
of  conformity  thereto. 

RuLB  or  Gas  Company  Allowing  It  to  Demand  Ssoubitt  for  the  gas 
consumed,  or  a  deposit  of  money  to  secure  payment  therefor,  is  just,  and 
necessary  to  guard  against  loss. 

PBB805  18  ROT  BoUVD,  19  OkDSB  TO  ESTTTLI  UlM  TO  BX  PURNUBBD  WfTH 

Oa8»  to  subscribe  to  a  rule  of  the  gas  company  which  anthoriaes  it  by 
its  inspector  to  have  free  access  at  all  times  to  buildings  and  dwellings, 
to  examine  the  whole  apparatus,  and  to  remove  the  meter  and  service- 
'  pipe.    Such  a  regulation  is  too  general,  and  cannot  be  upheld. 

Ruut  Rksbbvino  to  Gas  Comfakt  Riobt  at  Airr  Tuck  to  Cut  off  Com- 
MOXiGATioN  of  the  scrvice-pipc,  if  it  shall  find  it  necessary  so  to  do  to 
protect  the  works  against  abuse  or  fraud,  is  invalid.  The  company  must 
rely  for  protection  against  fraud  upon  the  same  tribunals  that  the  law 
provides  for  individual!. 

Gab  Compabt  iiam  No  Poweb  to  Impobb  Pxnaltt  for  the  violation  of  one 
of  ito  regulations,  nor  has  it  the  right  to  make  the  submission  to  such 
penalty  a  condition  precedent  to  tlie  right  of  a  citiBsn  to  be  furnished 
with  gas. 

Action  to  recover  from  the  defendant  damages  for  refusing  to 
f  urnibb  gas  to  the  plaintiff.    The  opinion  states  the  case. 

WiUiam  P,  Lynde^  for  the  appellant. 

Smilh  and  Solomon,  for  the  respondent. 

Bj  Court,  Smfth,  J.  The  material  facto  in  this  case  are  as 
follows:  The  defendant  is  a  chartered  company ,  or  corporation, 
having  the  exclusive  right  to  manufacture  and  sell  gas  for  the 
purpose  of  lighting  the  city  of  Milwaukee,  and  the  places  of 
business  and  residences  of  the  inhabitants  of  said  city,  accord- 
ing to  the  terms  of  a  contract  entered  into  originally  between 
John  Lockwood  and  said  city,  and  in  confoiinity  with  the  duties 
and  obligations  resulting  from  the  act  of  ito  incorporation. 

The  plaintiff  was  a  merchant  doing  business  on  East  Water 
street  in  said  city,  along  which  the  gas-pipes  of  the  company 
were  laid,  and  had  fitted  up  his  stofe  with  the  necessaiy  pipes, 
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tubes,  bamers,  and  apparatus  for  lighting  it  with  gas.  He  then 
applied  to  the  company  to  famish  him  with  gas,  and  tendered 
five  dollars  in  advance  p&jment  therefor.  The  company,  before 
they  w«oiild  furnish  the  gas,  required  the  plaintiff  to  sign  what 
purported  to  be  an  agreement,  and  was  at  least  a  promise  to 
take  gas  according  to  the  terms  and  conditions  contained  in  the 
printed  "rules  and  regulations''  of  the  company,  which  were 
introduced  in  evidence.  This  the  plaintiff  refused  to  sign,  and 
for  that  reason,  and  none  other,  the  company  refused  to  furnish 
liim  with  gas.  The  plaintiff  then  brought  his  action  to  recover 
damages  of  the  said  company  for  such  refusal,  in  a  justice's 
court,  claiming  damages  to  the  amount  of  one  hundred  dollars, 
where  the  defendant  obtained  judgment  and  the  plaintiff  ap- 
pealed. The  county  court  reversed  the  judgment  of  the  justice, 
and  gave  judgment  for  the  amount  claimed  and  costs.  The  de- 
fendant now  brings  the  case  here  by  appeal  to  be  reviewed. 

We  understand  that  this  case  comes  before  the  court  in  entire 
good  faith,  and  with  a  sincere  desire  to  arrive  at  the  just  rights 
of  the  parties.  It  has  been  argued  with  great  ability  and  candor 
on  both  sides,  and  we  have  givMi  the  questions  involved  a  con- 
sideration beyond  what  was  necessaxy  to  determine  this  particu- 
lar appeal.  Indeed,  we  were  informed  upon  the  argument  that 
it  was  the  desire  particularly  of  the  appellants  that  this  court 
should  review  their  regulations  and  pass  upon  their  validity. 
We  therefore  enter  upon  an  examination  of  these  *'  regulations," 
6o  far  as  we  deem  it  necessary,  not  only  without  embarrassment, 
but  greatly  aided  by  the  full  and  candid  arguments  which  have 
been  submitted. 

It  is  conceded  that  there  are  but  two  questions  necessary  to 
be  determined:  1.  Was  the  gas  company  bound  to  furnish  tbo 
plaintiff  with  gas,  under  the  circumstances  of  preparation  and 
fixtures  admitted  to  have  been  made,  upon  his  complying  with 
such  conditioiis  as  the  company  might  rightfully  impose?  and 
2.  If  so,  whether  the  company  could  rightfully  require  the  plain- 
tiff to  sign  the  agreement,  promise,  or  regulations  mentioned, 
before  he  was  entitled  to  demand  and  have  gas  supplied  bj 
them,  upon  a  tender  of  the  usual  rates. 

It  must  be  recollected  that  the  fixtures  and  all  apparatus  of 
the  plaintiff^  for  receiving  and  using  the  gas  were  pearfect,  and 
the  only  reason  for  refusing  to  furnish  the  gas  was  that  the 
plaintiff  refused  to  sign  the  **  regulations "  preseribed  by  the 
company.  Although  the  oounty  judge  says  tiiat  the  point  in* 
Yolved  in  the  firstquestion  was  conceded  inlavorof  the plaiptii 
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on  the  trial  below,  yet  we  do  not  understand  it  to  be  coileeded 
here,  and  we  therefore  proceed  to  examine  the  question. 

That  the  company  were  empowered  to.  impose  reasonable  reg«- 
ulations  upon  such  of  the  dtiaens  of  the  city  of  Milwaukee  as 
might  desire  to  be  furnished  with  gas,  we  ha^e  no  doubt.  But 
the  question  is,  whether  the  citizen,  willing*  to  submit  and  con- 
form to  all  such  regulations  as  the  company  might  rightfully 
impose,  was  entitled  to  demand  of  and  be  supplied  with  gas  l^ 
the  company.  In  other  words,  was  not  the  company  bound  to 
sell  their  gas  at  the  usual  rates  to  all  and  every  citizen  of  Mil- 
waukee who  was  prepared  by  pipes  and  the  necessary  fixtures  f  cr 
its  consumption  and  use,  upon  compliance  with  such  condition 
and  regulations  as  the  company  might  rightfully  impose? 

In  considering  this  question,  it  is  not  deemed  necessary  tc 
examine  critically  the  contract  of  Lockwood  with  the  city  or  the 
charter  of  the  gas  company  in  detail.  It  is  sufficient  for  the 
purposes  of  this  case  to  know  that  the  company  had  the  exclu- 
siye  right  to  manufacture  and  sell  gas,  and  that  hence  the  only 
means  of  supply  available  to  the  citizens  was  through  the 
agency  of  the  company.  It  is  within  the  every-day  experience 
of  us  all,  and  hence  within  the  judicial  knowledge  of  the  court, 
that  the  manuf acttire  and  supply  of  inflammable  gas  for  the  pur- 
pose of  lighting  cities,  stores,  and  dwellings  is  not  a  domestic 
or  family  manufacture.  It  is  carried  on  either  by  public  or 
associated  capital,  and  is  dependent  for  its  profit  upon  general 
consumption.  Corporations  of  this  kind  are  not  like  trading  or 
manufacturing  corporations,  the  purview  of  whose  operations  is 
as  extensive  as  commerce  itself,  and  whose  productions  may  be 
transported  from  market  to  market  throughout  the  world.  Their 
product  is  designed  for  the  consumption  of  the  immediate  com- 
munity in  which  the  manufacture  is  wrought.  It  is  not  a  trading 
corporation,  for  its  product  depends  exclusively  upon  home  con- 
sumption. If  gas  were  an  article  of  merchandise,  and  could  be 
bottled  or  packed  up,  and  imported  or  exported  like  "soap 
candles,  or  hats,"  to  be  distributed  to  the  various  markets  c 
commerce,  ther^  might  possibly  be  claimed  for  it  the  character 
of  merchandise,  or  manufactures  partaking  of  that  attribute. 
But  sucltis  not  the  fact.  Its  manufacture  depends  upon  the  con- 
sumption of  the  immediate  neighborhood  for  its  profit  and  sne- 
cess,  and  upon  no  other  place.  It  is  local,  and  hence  not  com- 
mercial. It  is  consumed  upon  the  spot  of  its  manufacture,  and 
hence  can  have  no  affinity  with  articles  of  trade.  Its  success 
necessarily  depends  upon  its  general  use  in  the  vicinity  of  its 
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manufacture;  and  seriously  affects  the  public  policy  and  indi- 
yidual  convenience  of  the  immediate  community.  The  gas  ia 
not  sold  to  whomsoever  will  buy,  but  is  offered  to  be  and  ia  fur- 
nished fco  whomsoe^^r  is  prepared  to  and  will  take  and  use  it.  It 
is  not  an  article  of  trade,  because  it  is  not  bought,  measured,  and 
delivered  io  quantity,  but  is  furnished,  used,  and  to  be  paid  for 
after  it  ia  used,  because  it  cannot  be  measured  before.  From  the 
nature  of  the  article,  the  objects  of  the  company,  their  rdation 
to  the  community,  and  from  all  the  considerations  before  men- 
tioned, it  is  to  me  apparent  that  the  company  is  not  at  all  anal- 
agous  to  an  ordinary  manufacturing  or  trading  corpoxation. 

But  it  is  asked,  would  a  soap  and  candle  factory,  or  a  bat  or 
carriage  factory,  with  the  privilege  of  laying  pipes  in  the  puUic 
streets,  make  it  a  public  corporation,  and  oblige  the  company 
to  furniHh  soap,  caudles,  or  carriages  to  any  citizen  upon  tender 
of  a  fair  compensation  ?  Perhaps  not.  The  citizen  could  pro- 
cure his  soap,  candles,  and  carriages  elsewhere.  These  are  aU 
articles  of  tra'le,  capable  of  transportation  from  place  to  place, 
and  as  is  sometimes  alleged,  the  incorporation  of  companies  for 
their  manufacture  does  not  interfere  with  the  rights  or  privi- 
l^es  of  private  citizens.  But  suppose  the  citizen  was  pro* 
Libited  from  obtaining  soap,  caudles,  or  carriages  from  any 
other  than  the  particular  corporation,  how  would  the  case  stand? 
Could  such  company  wantonly  refuse  to  sell  to  the  citizen  upon 
the  usual  terms?  However,  if  these  reasons  are  insufficient  to 
distinguish  the  character  of  this  corporation,  we  proceed  to  ex- 
amine another,  already  in  part  considered,  which  to  our  mind  is 
conclusive;  viz.,  the  exclusive  privilege  conferred  upon  the  com- 
pany to  manufacture  and  furnish  or  sell  the  gas. 

The  very  fact  of  this  exclusive  right  conferred  upon  the  com- 
iHiiiv  to  manufacture  and  sell  gas  iu  the  city,  to  be  consumed 
therein  by  the  citizens  thereof,  would  imply  an  obligation  on  the 
part  of  the  company  to  furnish  the  city  and  citizens  with  a  rea- 
sonable supply  on  reasonable  terms.  And  when  the  nature  and 
objects  of  the  coi*poration  are  considered,  viz.,  the  exclusive 
right  to  manufacture  and  sell  gas  for  the  purpose  of  lighting 
the  citj'  of  Milwaukee,  and  the  dwellings  and  business  places  of 
it«  inhabitants,  how  can  it  be  urged  that  this  is  a  mere  private 
corporation  for  the  manufacture  and  sale  of  a  commercial  com- 
modity ?  The  very  term  is  incompatible  with  the  idea  of  trade 
and  commerce.  It  ib  not  in  its  nature  interchangeable,  but 
merely  consumable,  and  consumable  only  at  the  place  of  deliv- 
ery, in  the  immediate  vicinity  of  its  production.     If  a  company 
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wave  ohariered  with  ttie  exdiisiTe  privilege  of  mima&etariDg 
and  selling  bread  in  the  city  of  Milwaokee,  would  it  be  con- 
tended that  the  company  were  under  no  obligation  to  supply  or 
sell  bread  to  any  but  such  person  or  persons  as  the  company 
should  capriciously  select?  Odious  as  were  monopolies  to  the 
common  law,  they  are  still  more  repugnant  to  the  genius  and 
spirit  of  our  republican  institutions^  and  are  only  to  be  tolerated 
on  the  occasion  of  great  public  couTenience  or  necessity;  and 
they  always  imply  a  corresponding  duty  to  the  public  to  meet 
the  convenience  or  necessity  which  tolerates  their  existence. 
The  successful  operation  of  this  gas  company  worked  a  radical 
change  in  the  mode  of  lighting  the  streets,  dwellings,  and  places 
of  business  in  the  city,  and  created  thereby  a  sort  of  necessity 
for  the  article,  to  produce  which  the  exclusive  privilege  was 
conferred  upon  them,  and  hence  they  assumed  the  correlative 
duty  of  supplying  this  necessity. 

We  think  there  can  be  no  doubt  that  the  company  were  bound 
to  furnish  the  gas  to  the  plaintiff,  upon  his  complying  with  such 
reasonable  conditions  or  terms  as  they  might  rightfully  impose. 
The  only  reason  urged  for  refusing  to  furnish  the  gas  to  the 
plaintiff  was  that  he  refused  to  sign  the  regulations  adopted  by 
the  company.  This  leads  us  to  examine  those  regulations,  and 
to  determine  whether  or  not  they  were  such  as  the  company 
could  rightfully  require  the  plaintiff  to  subscribe  to,  as  a  con- 
dition precedent  to  his  right  to  demand  the  gas. 

We  shall  not  attempt  to  discuss  all  of  these  regulations  sep- 
arately, though  we  are  requested  so  to  do;  but  shall  only  point 
out  some  of  them  which  we  think  are  unreasonable,  and  which 
the  company  had  no  right  to  impose.  But,  before  doing  so,  ws 
vrish  to  be  distinctly  understood  that  in  our  opinion  they  have 
a  right  to  make  all  such  needful  rules  and  regulations  for  their 
own,  and  the  convenience  and  security  of  the  public,  as  are 
reasonable  and  just,  and  to  exact  a  promise  of  coufonnity 
thereto.  But  these  rules  and  regulations  must  be  reasouablo, 
just,  lawful,  not  capricious,  arbitrary,  oppressive,  or  unreason* 
able.  Were  it  not  so,  the  whole  network  of  pipes  and  ma- 
chinery would  be  at  the  mercy  of  the  careless,  the  fraudulent, 
or  the  malignant.  From  the  nature  of  the  article  produced  and 
used,  as  well  as  from  the  manner  of  its  use,  great  care  is  requi- 
site in  its  management,  and  there  is  a  kind  of  implied  duty  or 
obligation  resting  upon  those  who  use  the  gas  to  use  it  in  such 
a  manner  as  not  to  injure  or  endanger  others  who  use  it.  Hence 
we  see  no  objection  to  a  rule  or  regulation  of  the  company  re- 
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quiring  application  for  gas  to  be  made  in  writing,  and  requiring 
the  applicant  to  sign  reasonable  regulations. 

The  third  rule  of  the  company,  allowing  the  company  to 
demand  security  for  the  gas  consumed,  or  a  deposit  of  money 
to  secure  payment  thereof,  appears  to  be  just  and  necessary  to 
guard  against  loss.  Ab  the  deliyery  of  the  gas  is  necessarily 
its  consumption,  and  as  the  amount  delivered  is  ascertained  by 
the  amount  consumed,  it  would  seem  to  be  just  and  right  that 
the  company  sliould  not  be  compelled  to  furnish  it  without 
reasonable  security  for  payment  in  conyenient  amounts  and  at 
proper  periods. 

The  ninth  rule  is  also  objected  to  as  illegal.  This  authorises 
the  company,  by  their  inspector,  to  haye  free  access  at  all  times 
to  buildings  and  dwellings,  to  examine  the  whole  apparatus,  and 
for  the  removal  of  the  meter  and  service-pipe. 

The  gas  apparatus  in  the  buildings,  stores,  and  dwellings  is 
the  property  of  the  individual,  put  up  at  his  own  expense,  in 
which  the  company  have  no  interest.  It  may  be  proper  for  the 
company  to  have  the  right  of  inspecting  the  gas  apparatus  to 
determine  its  sufficiency  and  safety,  and  at  stated  periods  to 
inspect  the  same,  or  perhaps  oftener,  upon  reasonable  notice 
therefor.  But  certainly  it  cannot  be  necessary  that  the  dwell- 
ings of  gas  consumers  should  be  subject  to  instantaneous  visita- 
tion at  all  times  without  notice.  Nor  is  it  to  be  conceded  that 
the  company  should  have  the  right  at  all  times  to  enter  the 
premises  and  remove  the  service  and  meter  at  their  pleasure. 
This  regulation  is  too  general,  and  cannot  be  upheld,  or  at  least 
a  party  cannot  be  required  to  subscribe  to  it,  to  entitle  him  to 
be  furnished  with  gtkm^ 

Another  regulation  (14)  reserves  to  the  company  the  right  at 
any  time  to  cut  off  communication  of  the  service-pipe,  if  they 
shall  find  it  necessary  so  to  do,  to  protect  the  works  against 
abuse  or  fraud.  Here  the  company  assume  the  whole  power  to 
decide  upon  the  question  of  abuse  or  fraud,  either  in  fact  or  in 
anticipation,  without  notice,  without  trial,  of  their  own  mere 
motion.  This  summary  jurisdiction  would  not  be  given  to  any 
of  the  judicial  courts  in  any  case,  but  upon  the  most  urgent 
emergency.  Much  less  could  it  have  been  the  intention  to  con- 
fer such  power  upon  one  of  the  parties  to  a  contract  of  such 
vital  importance.  It  is  no  hardship  for  the  company  to  resort 
to  the  same  tribunals  upon  like  process  for  protection  against 
fraud  as  the  law  provides  for  individuals. 
Bule  16  provides  that  after  the  admission  of  gas  into  the  flt- 
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tings,  the  J  mnst  not  be  disconnected  or  opened,  either  for  alteni- 
tion  or  repairs  or  extensions,  without  a  permit  from  the  com* 
panj,  which  may  be  obtained  at  their  office,  free  of  expense; 
and  any  gas-fitter  or  other  person  who  may  violate  this  regula- 
tion will  be  held  liable  to  pay  treble  the  amount  of  damages 
occasioned  thereby. 

It  is  not  to  be  allowed  that  the  gas  company  can  impose  pen- 
alties in  this  way,  or  make  the  submission  to  such  penalties  a 
condition  precedent  to  the  right  of  the  citizen  to  be  furnished 
with  gas.  It  is  singular  if  the  legislature  has  given  to  the 
gas  company  the  right  to  inhibit  the  citizen  from  altering  the 
arrangement  of  his  gas  apparatus  in  his  dwelling  without  their 
assent  first  had  and  obtained,  or  from  extending  the  same;  and 
still  more  singular  that  the  company  should  claim  the  soyeieign 
right  to  inflict  penalties  upon  him  for  doing  so;  and  not  him 
only,  but  upon  any  other  person  who  should  act  in  the  matter 
without  their  consent.  The  statement  of  this  proposition  is  its 
answer. 

Rule  17  provides  that  the  company  shall  have  the  right  to 
substitute  alcohol  for  water  in  the  meters,  and  charge  therefor. 
All  that  is  necessary  to  observe  upon  this  regulation  is  that  the 
company  are  entitled  to  charge  for  the  gas  consumed,  and  that 
some  accurate  mode  of  measurement  must  be  used,  whether  of 
alcohol  or  water.  The  consumer  must  pay  the  legal  rates  for 
the  quantity  consumed;  and  the  mode  of  measurement,  what- 
ever it  is,  must  be  correct. 

Rule  21  assumes  for  the  company  the  power  to  make  any  other 
rules  or  regulations  from  time  to  time,  under  which  the  gas 
company  will  furnish  private  consumers,  as  experience  shall 
^xiggest,  etc. 

What  we  have  said  before  as  to  the  power  of  the  company  to 
prescribe  reasonable  rules  and  regulations  is  a  sufficient  answer 
to  the  question  raised,  or  which  may  be  raised  thereon. 

It  is  not  necessary  to  go  further.  Indeed  we  might  have 
stopped  much  earlier,  and  would  have  done  so  but  for  what  we 
understood  to  be  the  desire  of  the  parties  for  a  full  examination 
of  all  the  questions  involved  in  this  action. 

Without  recapitulation,  we  have  no  doubt  that  the  judgment 
of  the  county  court  was  right,  and  that  the  judgment  ought  to 
be  and  it  is  affirmed,  with  costs. 


Public  Duty  or  Ga3  CoMPAimcs. — The  making  and  aeUing  of  gas  ii  not  a 
prerogative  of  government,  but  any  peraoo  may  engage  in  it  without  legtsla- 
tive  authority:  JtrstyCUy  Ocu  Co.  ▼.  DrigM^  29  N.  J.  Ba.  242.    Gaa  oom^ 


486       Shepard  v.  Milwaukee  Qas  Light  CSo.    [Wisconsin, 

IMuiies  tfe  neither  pablio  nor  quasi  pnblic  oorporationa:  New  York  (7.  ^  //. 
a.  R.  Oo,  V,  Metropolitan  O,  L,  Co.,  6  Hud,  201 ;  Commonwealth  ▼.  Lowdl  G. 
L.  Co.,  12  Allen,  75.  In  the  latter  case  it  wat  contended  by  oonnael  that 
the  d^endants  were  a  quasi  pnblio  corporation.  Bat  Bigelow,  C.  J.,  who 
delivered  the  opinion  of  the  conrt,  aaid:  '*  We  fail  to  aee  that  the  defendants 
can  be  properly  regarded  as  a  corporation  of  this  character.  No  public  duty 
is  impoeed  upon  tliera,  nor  are  they  charged  with  any  public  trust.  They  are 
authorized  to  make  and  distribute  gas  for  their  own  profit  and  gain  only. 
They  are  not  bound  to  sell  and  dispose  of  it  to  any  one,  either  for  public  or 
private  use  or  consumption.  It  is  entirely  at  their  own- option  whether  they 
will  exercise  their  corporate  rights  and  privileges  at  all;  and  if  they  under- 
take to  manufactare  and  dispose  of  gas,  the  extent  to  which  they  shall  carry 
<>u  the  business  is  left  to  their  own  election.  Nor  Is  any  power  conferred 
ii|>on  them  to  take  private  property,  not  pre\ioasly  appropriated  to  a  public 
use,  for  the  purpose  of  exercising  and  enjoying  their  franchise.  The  only 
ri>;ht  or  privilege  given  them  is  to  dig  up  public  streets  and  ways  for  the  pur- 
pose of  laying  down  their  mains  or  pipes." 

Duty  or  Oas  Compant  to  Sufplt  Qas. — Whether  or  not  a  gas  compmiy 
IB  bound,  independent  of  contract  or  statutory  obligation,  to  supply  gas  to 
sny  person  who  has  made  the  necessary  preparation  to  receive  it^  and  offered 
to  comply  with  all  the  just  and  reasonable  rules  and  regulations  of  the  com- 
pany, is  a  question  upon  which  there  seems  to  be  some  diversity  of  judicial 
opinion.  Some  cases  hold  that  a  gas  company,  incorporated  for  the  purpose 
of  lighting  the  streets  and  buildings  of  a  city  or  tonvn,  is  not  obliged  to  sup- 
ply gas  to  all  persons  having  buildings  situated  on  the  line  of  its  pipes,  upon 
their  tendering  a  reasonable  compensation,  and  agreeing  to  comply  with  such 
reasonable  regulations  as  the  company  has  established:  AfcCune  v.  Noneieh 
OUy  Oas  Co.,  30  Conn.  621;  Paierson  O.  L,  Co.  v.  Brady,  27  N.  J.  L.  245; 
Hoddeson  O.  ^  C.  Co.  v.  Haselwood,  6  G.  B.,  N.  S.,  239.  In  the  case  of  Me* 
Cune  V.  Norwich  City  Oas  Co.,  supra,  it  was  deci4ed  that,  in  the  absence  of 
any  contract  express  or  implied,  and  where  the  charter  of  the  company  con- 
tains no  provision  on  the  subject,  a  gas  company  is  under  no  more  obligation 
to  continue  to  supply  its  customers  than  the  vendors  of  any  other  commodi- 
ties. Sanford,  J.,  delivering  the  opinion  of  the  court  in  that  case,  said: 
**  The  manufacture  and  sale  of  gas  is  a  business  which  may  be  prosecuted  or 
discontinued  at  the  will  of  the  party  engaged  in  it.  The  relations  b^wmiU 
the  maker  sad  the  consumer  originate  in  the  contract  between  them,  and 
their  respective  rights  and  obligations  are  controlled  entirely  by  the  stipula- 
tions of  such  contract,  and  as  (where  no  contract  prohibits)  the  one  may  re- 
fuse to  take  the  article  at  his  pleasure,  so  may  the  other  at  his  pleasure  refuse 
to  supply  it.  We  discover  no  reason  for  subjecting  the  maker  of  gas  to 
duties  or  liabilities  beyond  those  to  which  the  manufacturers  and  vendors  of 
otiier  commodities  are  subjected  by  the  rales  of  law." 

Where,  however,  a  gas  company  has  been  awarded  the  exclusive  right  luid 
privilege  of  vending  gas  in  a  city  during  a  certain  period,  it  is  bound  to  sap- 
ply  it  to  all  persons  who  may  call  for  it,  upon  their  paying  or  offering  to 
pay  therefor:  Ntw  Orleans  O.  L.  <fr  B.  Co.  v.  Patdding,  12  Bob.  (La.)  378; 
Oas  Light  Co.  qf  Baltimore  v.  ColUday,  25  Md.  1.  In  the  Utter  case  it  seems 
that  the  company  was  the  only  one  incorporated  in  the  city  for  the  manu- 
tfacture  of  gas,  and  therefore  it  enjoyod  a  m<Hiopoly  in  that  branch  of  busl- 
new.  Weisel,  J.,  who  delivered  the  opinion  of  the  court  in  that  case,  said: 
*' Those  who  were  induced  to  fit  their  houses  for  the  introduction  and  use  of 
could  look  only  to  tliis  company  (or  their  supply,  and  it  was  upon  its 
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proffers,  and  in  aooordaaoe  with  iti  prescribed  terms  and  mles,  that  thi 
necessary  tabings  and  fittings  were  placed  in  their  houses.  In  considering 
the  question  of  the  obligation  of  a  party  or  company  of  this  character  to  con- 
tiuue  the  supply  of  gas  to  a  customer,  such  matters  cannot  well  beoverlookedi" 
The  Ute  case  of  WUUamt  ▼.  3tuhud  Oaa  Co.,  S2  Mich.  499,  S.  C,  60  Am. 
Hep.  26d,  goes  still  furtlier,  and  holds  that  a  gas  company,  although  it  hat 
no  exclusive  right  to  supply  the  city,  is  bound  to  supply  gas  to  all  persoos 
who  require  it,  upon  payment  or  reasonable  security.  The  reasoning  upon 
which  the  decision  in  that  case  rests  seems  to  be  satiaCactory  and  concli^vi^ 
and  in  harmony  with  modem  thought.  Sherwood,  J.,  who  delivered  tha 
opinion,  said:  "  The  defendant  is  a  corporation  in  the  enjoyment  of  certaia 
rights  and  privileges,  under  the  statutes  of  the  state,  and  charter  and  by-lawi 
of  the  city,  and  derived  therefrom.  These  rights  and  privileges  were  granted 
that  corresponding  duties  and  benefits  might  inure  to  the  citiaens  when  tha 
rights  and  privileges  conferred  should  be  exercised.  The  benefits  are  tha 
compensation  for  the  rights  conferred  and  privileges  granted,  and  are  mora 
in  the  nature  of  convenience  than  necessity,  and  the  duty  of  this  corporatioa 
imposed  cannot  therefore  be  well  likened  to  that  of  the  innkeeper  or  commoa 
carrier,  but  more  nearly  approximates  that  of  the  telegraph,  telephone,  or 
mill  owner.  ....  This  corporation  is  authorized  and  permitted  to  do  boat* 
ness  in  Detroit  only  upon  the  ground  of  public  convenience,  and  that  benefiti 
may  accrue  to  its  citisens.  It  is  true  that  neither  by  the  charter  of  the  com- 
pany, its  artiolea  of  association,  or  the  by-laws  of  the  city  authorizing  iti 
existence  there,  haa  it  the  excinsivo  right  to  manufacture  and  sell  gas.  It  ia^ 
howex'er,  within  tho  experience  of  us  all,  and  I  may  say,  I  think,  with  great 
propriety,  within  the  jnidicial  knowledge  of  the  courta,  that  the  manufacture 
and  supply  of  inflammable  gas  for  the  purpose  of  lighting  cities,  villagea» 
stores,  hotels,  and  dwelling^i  is  not  a  domestic  or  family  manufacture.  It  la 
carried  on  almost  exclusively  by  public  or  associated  capital;  and  to  make  it 
a  paying  industry  requirea  the  exercise  and  enjoyment  of  certain  rights  and 
franchises  only  to  be  acquired  from  municipal  or  state  authority.  Associa- 
tions of  this  kind,  as  has  been  well  said,  *are  not  like  trading  and  manufao- 
turing  oorporationa,  the  purview  of  whose  operations  is  ss  extensive  as  com- 
merce itself,  and  whose  productions  may  be  transported  from  market  to 
market  throughout  the  world.*  It  is  not  a  trading  corporation;  its  product 
in  designed  for  the  citizen;  and  the  extent  to  which  it  is  used  depends  upon 
iMmae  consumption  in  the  immediate  neighborhood  and  community  in  which 
the  manufacture  is  wrought.  It  is  in  the  strictest  sense  a  local  commodity, 
and  not  oommerciaL  It  can  only  be  used  by  cousuming  it,  and  hence  can 
have  no  place  with  articles  of  trade.  The  auccess  of  the  company  greatly 
depends  upon  the  necessity  of  the  citizens  in  th^  vicinity  of  its  location ;  and 
its  operations  may  seriously  aifect  the  public  policy  and  individual  conven- 
ience of  the  community.  The  nature  of  the  article  made,  the  objects  of  the 
company,  ita  relations  to  the  community,  and  the  rights  and  privileges  it 
must  necessarily  exeroiae,  give  the  company  a  public  character,  and,  to  a  cer- 
tain extent,  a  monopoly,  which  can  never  be  tolerated  only  upon  the  ground 
of  some  corresponding  duty  to  meet  the  public  want.  ....  The  duty  of  the 
company  toward  the  citizens  and  that  of  the  citizen  toward  the  oompany  is 
somewhat  reciprocal,  and  any  rule  or  regulation  or  course  of  dealing  between 
the  partiea  which  doea  not  secure  the  Just  rights  of  both  ought  not  to  be 
adopted,  and  cannot  reoeive  the  sanction  of  the  oourts." 

Section  II  of  tho  English  set  of  1871  provided  that  a  gas  oompany,  <m 
being  veqalred  so  to  do,  slionld  give  and  eoatinne  to  supply  gas  for  any  prei» 
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Ises  within  iweaty-fiTe  yards  of  their  BMi»i»  and  under  such  presanre  in  tlie 
mains  as  should  be  prosocibed.  It  was  held  that  the  oompaoy  was  bound  not 
only  to  supply  gas  at  the  required  pressure,  but  also  to  all  who  eame  within  the 
description  contained  in  the  act:  Commercial  Qm  Co.  v.  8eoU,  L.  B.  10  Q.  B. 
400.  And  in  People  ex  rd.  Ktnnody  v.  MmhaUm  O,  L.  Co.,  45  Barb.  196, 
it  was  decided  that  a  gas  oooapany  which  possesses,  by  yirtue  of  its  charter, 
powers,  and  privileges  which  others  cannot  exercise,  and  upon  which  is  im- 
posed the  statutory  duty  to  furnish  gas  on  payment  of  all  moneys  due  by  thf 
applicants,  may  be  compelled  by  mamdamna  to  furnish  gas  to  persons  who 
have  the  right  to  reeeire  it,  and  who  ofier  to  comply  with  the  general  condi- 
tions on  which  the  company  supplies  others. 

Gas  COMFA5T  u  Boxtud  to  ExBBOtsx  Such  Cabe,  Skill*  and  Dili- 
OKNCE  in  all  its  operations,  and  in  the  transaction  of  all  branches  of  its  bnsi- 
-  iieas,  as  is  called  for  by  the  delicacy  and  difficulty  of  die  nature  of  its  business: 
ChUJiolm  V,  Atlantic  0.  L.  Co.,  57  Oa.  28;  HoUp  v.  BoaiOH  O,  L,  Co.,  8  Gray, 
123;  S.  C,  69  Am.  Dec  233;  Emerson  v.  Lowell  O.  L.  Co.,  3  Allen,  410; 
Butcher  v.  Providence  Oa$  Co.,  12  R.  I.  149;  DUUm  ▼.  WashingUm  O.  L.  Co., 
•  I  Mc Arthur,  626.  Merrick,  J.,  in  delivering  the  opinion  in  the  case  of  Emer- 
eon  V.  Lowell  O,  L.  Co.,  fiupra,  said:  "It  was  the  duty  of  the  defendants,  at 
it  is  of  all  incorporated  companies  which  are  invested  for  their  own  profit  and 
advantage  with  the  groat  and  important  privilege  of  supplying  the  coDunu- 
nity  with  light  for  private  habitations,  and  for  other  places  devoted  to  public 
or  private  use,  to  exercise  due  care  and  diligence  in  keeping  it  constantly 
under  their  control,  and  preventing  it  from  escaping  into  a  dwelling-house  or 
place  of  business  where  the  inmates  or  occupants  are  in  such  cases  involun- 
tarily subjected  to  its  effects,  whether  they  are  positively  injurious  or  merely 
disgnsting  and  offensive.  But  il  its  effect  is  noxious,  as  well  as  disagreeable, 
that  is  a  reason  why  the  diligence  requited  to  take  care  of  and  control  it 
uliould  be  still  more  active  and  unremitting."  Jkt  a  gas  company  is  in  charge 
of  a  dangerous  material,  it  is  bound  itself  tGr.e«ereise  due  cars  proportioned 
to  the  risk,  and  also  to  use  similar  care  in  preventing  careless  interierence 
with  its  pipes  by  others.  If  the  earth  alxmt  its  pipes  ia  disturbed  by  others 
in  constructing  sewers  in  the  streets,  it  is  bound  to  see  that  the  earth  so  dis- 
turbed is  put  back  again  so  as  to  afford  sufficient  support  for  its  pipes;  and  if 
it  fails  to  do  this,  and  the  gas  escapes  from  its  pipes  and  passes  througli  the 
sowers  into  the  houses  of  others,  the  company  will  be  liable  for  the  injuries 
caused  thereby:  Buieher  v.  Proeidenet  Qoh  Co.,  12  K.  1.  149.  So  wbeas  the 
company  tears  up  a  public  street  to  lay  its  pipes,  it  is  bound  to  put  the  struct 
into  as  good  condition  as  it  was  in  before  it  disturbed  it,  and  to  exercise 
careful  foresight  so  as  to  prevent  injury  afterward,  wliich  might  be  occasioned 
by  storms  and  rainfalls,  and  which  jvonld  render  the  work  dangerous  to  per- 
sons traveling  on  the  street.  And  it  is  no  defense  to  an  action  for  injuries 
sustained  by  falling  into  a  trench  imperfectly  filled  that  the  municipal  au- 
thorities had  approved  and  accepted  the  work:  Dillon  v.  IVaelmglon  O.  L. 
Co.,  I  McArthnr,  626. 

Gas  companies  are  bound  to  supply  pipes  of  sufficient  strength  to  stand  ali 
lawful  uses  to  which  the  public  streets  in  which  tfasg^  are  laid  may  be  put, 
and  they  are  responsible  for  all  damages  resulting  from  the  breaking  of  the 
pipes  in  consequence  of  such  use:  Brewn  v.  New  York  O.  L.  Co,,  Antli. 
851.  They  are  also  bound  to  repair  all  leaks  in  their  pipes  as  soon  as  they 
are  discovered,  and  if  they  fail  to  perform  this  duty,  tliey  will  be  liable  fcir 
damages  resulting  therefrom:  Huni  v.  Lowdl  O.L.Co.,3  Allen,  418;  Brown 
V.  New  York  O.  L.  CV..  Anth.  851:  SckermeH^im  v.  MeiropeUian  Q  L. 
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Co.  Y.  Bobhimm,  99  F^  St.  1;  Burrow  v.  Mardk  Q.  S  C.  Co.,  L.  R.  6  Ex. 
Om.  67;  affiniied  In  7  Id.  9d.  A  gas  company  is  boond  to  dose  its  senrioe- 
pipes  vben  it  disconnects  its  supply  to  a  cnstomer,  and  if  injory  results  from 
its  failure  to  perform  this  duty,  it  will  be  liable  for  damages  caused  solely  by 
■nob  neglect:  Lanigau  y.  New  York  (?.  L.  Co.,  71  N.  Y.  29.  A  gas  company 
is  also  bound  to  keep  up  such  reasonable  inspection  of  its  mains  and  pipes  as 
will  enable  it  to  detect  when  there  is  such  an  escape  of  gas,  from  imperfection 
ot  the  pipes,  as  may  lead  to  danger  of  explosion:  Moore  y.  HoMmgB  S  8l  L, 
O,  Co,,  4  F.  Jb*F.  324.  Gas  companies  are  bound  to  pceYent  deleterious 
substances  from  escaping  from  their  manufactories  upon  the  premises  of  their 
neighbors:  Corharl  v.  Auburn  C.  L,  Co.,  22  Barb.  297;  PoUsUwm  Qob  Co.  y. 
Murphy,  39  Pa.  St.  257.  And  they  have  no  right  to  use  the  gutters  and 
drains  of  a  city  to  carry  off  the  fetid,  infections,  and  poisonous  waters  pro- 
duced by  the  manufacture  of  gas:  MurndpaJiity  No.  1  y»  Ch^ighi  Co. ,  5  La. 
Ann.  439. 

Gab  Company  cannot  Bivuei  to  Fubnish  Gas  to  a  peison  because  he 
refuses  to  pay  a  former  bill,  or  a  bill  contracted  in  different  premises:  Ocm 
Light  Co,  o/BaUimort  v.  ColUday,  25  Md.  I ;  Lloyd  v.  WashingUm  G.  L.  Co., 
1  Mackey,  331.  Nor  can  it  shut  off  the  gas  on  the  ground  that  there  are 
arrears  due  from  a  former  occupant  of  the  premises:  Moref  v.  Metropolitan 
O.  X.  Co.,  38  N.  Y.  Super.  Ct.  185.  Nor  can  it  refuse  to  supply  a  person  with 
gas  on  the  sole  ground  that  he  refuses  to  sign  an  agreement  which  it  has  no 
legal  right  to  compel  him  to  sign:  Shepard  v.  MHwauket  O.  L.  Co.,  15  Wis.  318. 

Gas  Comfant  u  not  Bound  to  Furnisb  Separate  Meteb  for  each  floor 
of  a  house,  unless  the  owner  or  occupant  puts  in  separate  or  independsat 
service-pipes  to  connect  with  the  meter:  Fergwon  v.  MttropoUtan  Q.  L.  Cb., 
37  How.  Pr.  189.  Nor  is  it  bound  to  place  stop-cocks  in  its  pipes  outsida  of 
the  building  of  its  customer,  unless  the  statute  imposes  that  duty  upon  it: 
Ilolden  V.  Liverpool  N.  O.  is  C  Co.,  3  C.  B.  1.  But  gas  companies  may  be 
required  to  make,  at  their  own  cost,  such  changes  in  the  location  of  their 
pipes  as  the  public  conveiiience  or  safety  requires:  Maiter^  Petition  of  Dter- 
ing,  93  K.  Y.  361.  When  a  dispute  arises  between  the  company  and  a  con- 
sumer, the  latter  is  entitled  to  have  hb  rights  determined  by  the  courts,  and 
the  company  will  be  enjoined  from  cutting  off  the  gas  until  the  case  is  tried: 
SidOeM  Y.  McmhaUan  O.  L.  Co.,  64  How.  Pr.  83;  66  Id.  304, 314. 


Cbogeeb  v.  Bellakgee. 

[6  WnooifSDi,  Otf .] 

DiflTiNOTiON  bxtwbbn  Vom  Deed  and  One  Which  n  ▼oidajblk  only  ia 
important  to  observe;  for,  while  nothing  can  pass  by  a  deed  absolutely 
Yoid«  one  which  is  voidable  only  may  be  the  foundation  of  a  good  title  io 
the  hands  of  one  who  has  taken  a  conveyance  in  ignorance  of  the  fraud 
which  makes  the  deed  voidable. 

Dud  Obtained  bt  Fraudulent  Representations  cf  Grantee  is  not 
Absolutslt  VoiDf  but  ^'oidable  only  at  the  election  of  the  grantor;  but 
the  subsequent  oonveyanoe  by  him  of  the  same  land  to  another  person  is 
not  the  exercise  of  such  electioo,  and  does  not  have  the  effect  of  avoiding 
the  former  deed. 
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To  Avoid  Dibd  on  Oboohd  of  Frafp  PBAonoxD  bt  Qsamtee  upon  the 
grantor,  the  latter  most  institute  some  proceeding  to  which  the  former 
shall  be  a  party,  and  a  subsequent  purchaser  from  the  grantor  cannot  set 
up  the  alleged  fraud  to  defeat  the  first  grantee's  title. 

Rioirr  OF  Grantob  to  Avoid  Deed  on  Gboukd  of  Fbaud  practiced  upon 
him  by  the  grantee  cannot  be  transferred  to  another  so  as  to  enable  the 
trans'iree,  on  that  ground,  to  attack  the  grantee's  title. 

Bill  in  equity  to  stay  proceedings  at  law  in  some  eighty 
actions  of  ejectment  commenced  and  prosecuted* by  Bellangee 
against  the  plaintiff  Crocker  and  others.  The  bill  alleged, 
among  other  things,  that  in  July,  1854,  one  Edward  W.  Casey, 
then  and  still  a  resident  of  New  Bedf ord»  Massachusetts,  owned 
the  land  in  question,  which  was  then  worth  ten  thousand  dol* 
lars.  That  the  defendant  Bellangee,  a  resident  of  the  city  of 
Milwaukee,  where  the  lands  in  question  are,  on  the  fourth  day 
of  July,  1854,  went  to  the  house  of  said  Casey  in  New  Bedford, 
and  there  made  to  him  a  yariety  of  false  representations,  calculated 
to  deceive,  in  reference  to  the  location,  character,  and  value  of 
the  lands.  That  Casey,  relying  upon  these  representations,  and 
being  thereby  deceived,  was  induced  to  convey  the  lands  to 
Bellangee  for  the  grossly  inadequate  consideration  of  fifty  dol- 
lars. That  these  representations  made  by  Ballangee  to  Casey 
were  willfully  false  and  were  made  with  intent  to  deceive.  That 
on  the  fifteenth  day  of  February,  1865,  said  Casey  and  his  wife, 
by  deed  duly  executed,  assigned,  transferred,  and  conveyed  to 
the  plaintiff,  his  heirs  and  assigns,  all  his  (Casey's)  interest  in 
the  premises  in  controversy,  and  authorized  the  plaintiff  as 
such  assignee  to  pay  back  to  Bellangee  the  said  sum  of  fifty 
dollars  so  paid  to  him  by  said  Bellangee;  and  that  the  plaintiff, 
as  such  assignee,  tendered  said  sum  to  the  defendant,  with  the 
interest  due  thereon,  but  he  refused  to  accept  the  same.  The 
bill  prayed  that  the  deed  from  Casey  and  wife  to  Bellangee  be 
declared  illegal,  fraudulent,  and  void,  and  that  it  be  decreed  to 
be  delivered  up  and  canceled;  and  that  he  be  restrained  from 
prosecuting  the  suits  above  named.  The  defendant  demurred 
to  the  bill,  on  the  following  among  other  grounds:  That  the 
right  to  rescind  or  avoid  the  conveyance  by  Casey  to  Bellangee, 
on  the  ground  of  alleged  false  and  fraudulent  representations 
made  by  Bellangee,  is  personal  to  Casey  himself,  and  he  alone 
could  file  a  bill  for  such  purpose.  The  right  to  sue  in  such 
case  IB  not  the  subject  of  transfer.  And  that  the  deed  from 
Casey  and  wife  to  the  complainant  is  void  for  barratry,  cham- 
perty and  maintenance.  The  court  sustained  the  demurrer- 
and  the  plaintiff  appealed. 
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J.  8.  Brown  and  Ogden^  for  tiie  appellani. 
0.  n.  WaldOf  for  tlie  respondent. 

By  Court,  Whiton,  0.  J.  One  of  the  principal  queationB  pre- 
sented in  this  case  is*  whether  the  complainant  (Crocker)  is  in  a 
sitoation  to  avail  himself  of  the  alleged  fraud  of  Bellangee  upon 
Casej. 

Admitting  that  Bellangee  practiced  a  fraud  upon  Casey  which 
would  haye  enabled  the  latter  to  set  aside  the  deed,  does  the 
subsequent  oonveyance  by  Casey  to  Crocker  enable  him  to  avail 
himself  of  the  same  fraud? 

It  is  contended  by  the  counsel  for  Crocker  that  the  deed  from 
Casey  to  Bellangee,  having  been  obtained  by  fraud  and  imposi- 
tion, is  void  for  all  purposes,  and  that  consequently  no  title 
passed  by  it;  or  that,  if  not  void  abeelntely,  it  is  void  at  the 
option  of  the  party  defrauded,  and  that,  in  either  case,  a  court 
of  equity  will  interfere  and  rescind  it. 

On  the  other  hand,  it  is  contended  by  the  counsel  for  Bel- 
langee that,  admitting  the  deed  to  have  been  obtained  from 
Casey  by  the  false  and  fraudulent  representations  of  Bellangee, 
it  is  not  absolutely  void,  but  voidable  only  on  motion  of  the 
party  defrauded. 

It  is  said  by  the  supreme  court  of  Massachusetts,  in  deciding 
the  case  of  S(me8  v.  Brewer,  2  Pick.  184  [13  Am.  Dec.  406], 
that  "  between  the  grantor  and  grantee  in  such  cases,  the  tech- 
uical  difference  between  void  fuid  voidable  is  wholly  immaWnal. 
Whatever  may  be  avoided  may  in  good  sense  to  this  purpose  be 
tailed  void,  and  this  use  of  the  term  '  void'  is  not  uncommon 
iu  the  language  of  statutes  and  of  courts.  But  in  regard  to  the 
couHequences  to  third  persouR,  the  distinction  is  highly  impor- 
tant, because  nothing  can  be  founded  upon  a  deed  which  is  ab- 
solutel}'  void,  wbereas,  from  those  which  are  only  voidable,  fair 
titles  may  flow  These  terms  have  not  always  been  used  with 
uice  discrimination;  indeed,  in  some  books  there  is  a  great  want 
of  precision  in  the  use  of  them."  It  seems  to  us  that  therp  is 
^reat  truth  in  the  remarks  above  quoted. 

There  is  found  a  great  want  of  precision  in  many  of  the  an- 
tborities,  the  terms  "  void  "  and  '*  voidable,"  as  applied  to  deeds, 
heing  often  used  indiscriminately.  While  it  is  true  that  nothing 
can  pass  by  a  deed  absolutely  void,  a  deed  which  is  voidable 
only  may  be  the  foundation  of  a  good  title  iu  the  hands  of 
one  who  has  taken  a  conveyance  in  ignorance  of  the  fraud.  The. 
distinction,  therefore,  between  a  void  deed  and  one  which  is 
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Toidable  only*  it  ia  quite  important  to  obeervB.  We  aie  of  the 
opinion  that  the  deed  from  Casey  to  Bellangee  (admitting  it  to 
have  been  obtained  bj  a  fraud  practiced  by  the  latter  upon  the 
former)  was  not  absolutely  void,  but  voidable  only,  at  the  elec- 
tion of  Oasey :  See  Somes  ▼.  Brewer^  above  referred  to,  and  the 
oases  there  cited;  OiierhmU  v.  Shoemaker^  8  HiU  (N.  T.),  613. 
But  it  is  claimed  by  the  complainant  that  if  the  deed  from  Casey 
to  Bellangee  was  voidable  at  the  option  of  Oasey,  the  act  of 
Oasey  in  conveying  the  land  to  Crocker  was  the  exercise  of  this 
option,  and  had  the  effect  to  avoid  the  deed  to  Bellangee  and  to 
convey  the  title  to  Crocker.  We  do  not  see  how  this  effect  can 
be  given  to  the  deed  to  Crocker.  This  effect  would  have  fol- 
lowed if  the  deed  had  been  given  to  defraud  prior  or  subsequent 
purchasers  of  the  land,  because  the  statute  declares  that  such 
conveyances  shall  be  void  as  against  such  purchasers:  B.  S.,  c. 
75,  sec.  1. 

But  it  seems  to  us  that  something  more  was  neoessaiy  to  be 
done  in  this  case  than  to  convey  the  land  to  another  purchaser 
in  order  to  avoid  the  first  deed.  It  must  be  remembered  that 
the  title  was  conveyed  to  Bellangee,  subject  to  be  defeated  by 
Casey  if  the  deed  was  obtained  from  him  by  fraud. 

Now,  we  cannot  see  how  a  conveyance  to  Crocker  could  have 
the  effect  to  divest  Bellangee  of  his  title.  The  title  being  in 
him,  some  proceedings  must  be  had,  to  which  Bellangee  was  a 
party,  in  order  to  divest  him  of  the  title  he  acquired  by  his  deed. 

The  cases  referred  to  by  the  defendant  have  satisfied'  us  that 
the  proper  course  for  Casey  to  pursue  was  to  avoid  the  deed  by 
a  bill  in  equity  against  Bellangee.  But  we  do  not  see  how  the 
complainant  Crocker  can  be  permitted  to  set  up  the  fraud  of 
Bellangee  in  obtaining  his  deed,  for  the  reason  that  he  acquired 
no  title  to  the  land  by  his  conveyance,  if  the  views  above  ex- 
pressed are  correct. 

It  will  be  seen  that  we  have  expressed  no  opinion  upon  the 
subject  of  the  fraud  alleged  to  have  been  practiced  upon  Casey 
by  Bellangee,  the  view  we  have  taken  of  the  matter  rendering 
an  opinion  upon  that  subject  unnecessary. 

The  order  of  the  circuit  court  is  affirmed. 


Dbxds  Void  and  Voidablb:  Hanbjf  v.  Tucker^  68  Am.  Deo.  514,  note  517; 
OHmdey  v.  Hoohar,  67  Id.  227:  Sydnor  v.  Rcberta,  6$  Id.  84;  Ifempetead  v. 
Johnston^  Id.  458;  Vetuy  v.  Oraham,  63  Id.  228;  AfcCoike^  v.  Orcif,  62  Id. 
836,  note  340;  Oant  v.  Hunsaeher,  55  Id.  408,  note  411-415;  Trimble  v.  Tur- 
mer,  53  Id.  00;  Cheaa  v.  Chma,  21  Id.  350;  WM  v,  MaxweU,  16  Id.  391,  note 
883.    Am  to  the  ooneeqaenoee  to  third  penone,  the  distinotion  between  toI^ 
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and  voidable  deeds  la  faopoitant:  BnmXey  r,  Ooodriehf  40  Wis.  140;  Jbhn»on 
V,  Brewnf  F,  /•  Cb.  ^  Ameiiea^  61  Id.  575,  both  elting  the  principal  case. 
A  deed  obtained  from  the  grantor  tlurongh  fraadalent  repreeentationa  made 
by  the  grantee  is  not  void,  bat  voidable  only  at  the  election  of  the  grantor; 
and  a  subeeqaent  conveyance  of  the  same  land  by  the  grantor  to  another  per- 
son is  not  the  exercise  of  snch  election,  and  does  not  avoid  the  former  deed; 
hot  in  order  to  avoid  such  former  deed,  some  proceeding  most  be  had  by  the 
grantor  to  which  the  grantee  is  a  party.  The  subsequent  purchaser  from  the 
grantor  cannot  set  up  the  alleged  fraud  of  the  first  grantee  to  def ^t  his  titles 
Qraham  v.  Railroad  Co,,  102  U.  S.  156,  citing  the  principal  CM»e.  The  as- 
signee of  a  party  defrauded  cannot  avoid  a  conveyance  for  the  fraud  perpe- 
trated upon  the  grantor:  Milwaukee  df  M,  JL  JL  Co.  y,  MUwamkde  S  W,  R.  R, 
Ca.,  20  Wis.  la^i  dting  the  principal 
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Godfrey  v.  Statb. 

[SI  Alabama,  S38.] 
ISfJiST  BETWmBN    SKVEN   AND    FOURTEEN    YkaBS  OF  AOB  IB    PrIMA    FaCIB 

IxGAPASLE  OP  Committing  Cbime;  but  this  presumption  may  be  oYsr- 
oome  by  evidence  clearly  proving  the  existence  of  that  knowledge  and 
discretion  deemed  requisite  to  a  legal  acooantability. 

iKDicncxFT  for  murder.  The  prisoner,  who  was  a  slaTe  of 
about  the  age  of  eleven,  was  accused  of  killing  a  child  four 
years  old,  whom  he  nursed.  The  evidence  showed  that  the 
child  had  been  cut  on  the  face  and  head  with  a  sharp  instru- 
ment, and  its  body  dragged  some  distance  to  a  hogshead  of 
water,  where  it  was  lying  in  a  wet  condition.  A  hatchet  which 
had  been  washed,  but  on  which  were  still  traces  of  blood,  was 
found.  The  prisoner  was  bloody,  and  his  clothes  were  wet.  He 
had,  according  to  one  witness,  threatened,  in  a  fit  of  anger,  on 
the  day  before  the  child  was  killed,  to  kill  the  child;  and  on 
the  day  of  the  killing,  according  to  another  witness,  he  had  said 
that  he  had  killed  Uie  child,  although  he  asserted  to  still  other 
witnesses  that  an  Indian  had  committed  the  deed.  The  pris- 
oner appeared  to  be  a  smart,  intelligent  boy.  The  charge  of 
the  city  court  of  Mobile,  before  whom  the  prisoner  was  tried,  is 
given  in  the  opinion.  The  juiy  returned  a  verdict  of  guilty,  but 
the  case  was  reserved  for  the  opinion  of  the  supreme  court  on 
the  question  of  the  correctness  of  the  chai^f  e  of  the  court. 

By  Court,  Walkeb,  J.  The  single  point  to  be  considered  in 
this  case  is,  whether  the  charge  of  the  court  below  to  the  jury 
was  correct.  An  analysis  of  that  charge  shows  that  the  jury 
were  distinctly  instructed  that  the  defendant,  being  between 
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seven  and  fourteen  years  of  age,  was  prima  facie  incapable  of 
committing  crime;  that  to  oTertum  the  intendment  in  favor  of 
his  incapacity  to  commit  crime,  the  jury  must  be  convinced,  from 
the  evidence,  beyond  a  reasonable  doubt,  after  allowing  due  con* 
sideration  to  the  fact  that  the  accused  was  a  negro  and  a  slave, 
that  he  knew  fully  the  nature  of  the  act  done,  and  its  conse- 
quences; and  that  he  showed  plainly  intelligent  design  and  mal- 
ice in  the  execution  of  the  act.  This  charge,  after  an  anxious 
and  careful  examination  of  it,  we  cannot  pronounce  erroneous. 

An  infant  above  seven  but  under  fourteen  years  of  age  is 
presumed  not  to  have  such  knowledge  and  discretion  as  would 
make  him  accountable  for  a  felony  coji^mitted  during  that  period. 
But  if  that  presumption  is  met  by  evidence  clearly  proving  thd 
existence  of  that  knowledge  and  discretion  deemed  requisite  to 
a  legal  accountability,  the  reason  for  allowing  an  immunity  fruiu 
punishment  ceases,  and  with  it  the  rule  which  grants  such  im- 
munity ceases.  There  are  many  cases  where  children  between 
those  ages,  being  shown  to  have  been  cognizant  of  the  criminal 
nature  of  the  act  done,  have  been  punished  under  the  criminal 
law  A  girl  thirteen  years  of  age  was  executed  for  killing  her 
mistress.  Two  boys,  one  nine  and  the  other  ten  years  of  age, 
were  convicted  of  murder  because  one  of  them  hid  himself  and 
another  hid  the  dead  body,  thus  manifesting,  as  was  supposed, 
a  consciousness  of  guilt,  and  a  discretion  to  discern  between 
good  and  evil.  A  boy  of  eight  years  of  age,  who  had  malice, 
revenge,  and  cunning,  was  hanged  for  firing  two  bams.  A  boj 
ten  years  old  who  showed  a  mischievous  discretion  was  convicted 
of  murdering  his  bed-fellow:  4  Bla.  Com.  23,  24. 

In  the  case  of  Rex  v.  (hven^  4  Car.  &  P.  236,  it  was  referred 
to  the  jury  to  determine  whether  the  act  of  a  girl  ten  years  old, 
alleged  to  constitute  a  larceny,  was  known  by  her  to  be  wronf; 
when  it  was  done;  and  upon  that  question  she  was  acquitted. 
It  is  said  in  Hale's  Pleas  of  the  Crown,  p.  22,  that  one  between 
the  ages  of  seven  and  fourteen  might  be  convicted  of  a  capital 
offense,  "  if  it  appeared  by  strong  and  pregnant  evidence  and 
circumstances  that  he  was  perfectly  conscious  of  the  nature  and 
malignity  of  the  crime.''  In  an  American  case  the  same  princi- 
ple is  thus  stated:  '*  If  it  shall  appear  by  strong  and  irresistible 
evidence  that  he  had  sufficient  discernment  to  distinguish  good 
from  evil,  to  comprehend  the  nature  and  consequences  of  his 
acts,  he  may  be  convicted  and  have  judgment  of  death:"  State 
▼.  Aaron,  4  N.  J.  L.  231  [7  Am.  Dec.  592].  In  that  case  a  ne- 
gro boy,  who  was  a  slave,  of  eleven  years,  was  convicted  of 
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murder;  bat  a  new  trial  vaa  gnuited  on  acoonnt  of  an  enoneoiM 
ruling  as  to  the  competency  of  a  witness,  and  it  does  not  appear 
what  further  was  done  in  tiie  case. 

In  the  case  of  State  v.  OuHd,  10  N.  J.  L.  163  [18  Am.  Deo. 
404],  a  negro  ^lave  of  lees  than  twelve  years  was  convicted  of 
murder;  and  the  report  of  the  case  informs  ns  that  the  defend- 
ant  was  executed.  In  that  case,  the  court,  dissenting  from  the 
cautious  statement  of  the  law  found  in  1  Hale  P.  C.  27,  permit- 
ted a  conviction  upon  confessions.  In  this  case,  although  a 
confession  was  given  in  evidence,  the  facts  proved  established 
the  guilt  of  the  accused  bo  clearly  that  it  is  fairly  inferable  that 
no  importance  was  attached  to  it  by  the  court  or  jury,  and  its 
effect  is  not  noticed  in  the  charge.  The  question  whether  a 
conviction  could  be  had  upon  confessions  does  not  arise,  and 
we  do  not  commit  ourselves  to  the  doctrine  of  the  decision  last 
above  cited  upon  that  point. 

All  the  autiiorities  concur  in  maintaining  the  correctness  of 
the  propositions  of  law  involved  in  the  charge:  Bishop  Crim. 
L.,  sees.  283-285;  1  Archb.  Crim.  PL  3-^,  and  notes;  1  Bussell 
on  Crimes,  3-6;  Boscoe's  Cr.  Ev.  942,  044;  Whart.  Crim.  L.  61; 
note  to  People  v.  TMer,  1  Wheel.  231-234.  Beason,  humanity, 
and  the  law  alike  required  that  the  court  should,  in  its  chatge, 
throw  around  the  juty  eveiy  guard  and  restriction  necessary  to 
preveut  an  improper  conviction  in  such  a  case.  This  has  been 
carefully  done  by  the  court  in  this  case,  and  we  are  bound  to 
pronounce  a  full  approval  of  the  charge. 

The  judgment  of  the  city  court  is  afSrmed,  and  its  sentence 
must  be  executed. 

Infant's  Besponsibiutt  fob  Cbimb.— The  well-aettled  rule  of  theoominoa 
law  was  that  an  iofant  under  the  age  of  Mvea  was  oonclosively  presumed  to 
be  incapable  of  committing  a  crime.  This  changed  to  a  prima/acie  presump- 
tion of  incapability  between  the  ages  of  seven  and  fourteen,  while  above 
fourteen  no  presumption  at  all  existed  in  his  favor.  The  fixing  of  these  ages 
was  certainly  arbitrary,  and  perhaps  the  only  real  value  of  the  distinctions 
was,  as  suggested  in  State  v.  Aaron,  4  N.  J.  L.  231,  S.  C,  7  Am.  Dec  592, 
601,  to  ascertain  the  party  upon  whom  the  proof  of  legal  capacity  lies.  Those 
ages  of  capacity  are  in  some  states  changed  by  statute:  See  Wusnig  v.  State, 
33  Tex.  651;  :suue  v.  Barton,  71  Mo.  288;  8taU  v.  AdamB,  76  Id.  355. 

Infant  undkr  Age  ot  Skvsn. — ^The  rule  that  an  infant  under  the  age  of 
seven  cannot  be  guilty  of  a  crime  was  laid  down  by  the  old  authorities,  and 
has  b6«&  repeated  to  the  present  day:  1  Hale  P.  C.  27;  1  Hawk.  P.  C  2;  I>alt^ 
Just.,  0. 147;  4  Bla.  Com.  23;  1  Archb.  Crim.  PL,  c.  1;  1  Russell  on  Crimes, 
1;  Broom's  Legal  Maxims,  232;  1  Whart.  Crim.  L.,  sec.  67;  Whart.  Crim.  Ev., 
sec.  801;  1  Bishop  Crim.  L.,  sec.  368.  Thus  a  child  two  years  old  cannot  be  a 
vagrant:  Hex  v.  InhabitanUi  qf  Kinffi  LomgUy,  1  Stra.  631;  nor  can  an  infant 
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oa0  or  two  yaan  oU  M  indtt  crimiiMdlj  antwwaUe  lor  ft 
IlilMidi:  Peoipfe  ▼.  TomucMl,  3  nm  (N.  Y.),  470;  and  ft  pkA  of  felony  is  M 
answer  to  an  action  for  false  imprisonment  broogbt  for  tbeanest  of  an  i 
vnder  the  age  of  MTen  yean;  Mar§h  ▼.  Loader^  14  C.  B.,  N.  8.»  535. 
doctrine,  it  seems  to  us,  is  not  by  any  means  satiafactary.  While  a  presump- 
tion of  incapability  should  undonbtedly  eodst  in  the  infant's  favor,  varying 
in  strength  with  age,  this  presumption  should  not  be  ooodnaive;  for  an  infant 
under  the  age  of  seven  may  have  sufficient  intelligenoe  to  comprehend  the 
nature  and  consequences  of  his  act,  and  on  proof  of  this  faot»  he  should  be 
made  to  suffer  accordingly. 

Infant  bitwjbbm  Aoss  of  Sbvkn  and  Foubxkin. — Between  the  ages  of 
seven  and  fourteen  an  in&nt  is  likewise  deemed  incapable  of  committing  a 
crime,  but  this  presumption  is  only  j^Hma/oeie,  and  ooDMquently  evidence  of 
capacity  may  be  given,  and  where  it  appears  that  a  child  within  these  ages  is 
eapax  doU^  be  may  be  punished.  The  following  decisions,  in  addition  to  the 
authoritiei  before  cited,  maintain  this  proposition:  State  v.  Oom,  9  Humph. 
175;  StaUv.  DoheHy,  2  Overt  80;  SteUev. Pugh,  7  Jones  L.  61|  CommtmweaWk 
T.  ifead,  10  Allen,  398; /f^  V.  filiate,  32  Chk  496;  iStive'f  Com,  5  City  H.  Bea 
177;  People  v.  KendaU,  25  Wend.  399;  a  C,  87  Am.  Dec  240;  HOI  v.  Siaie, 
63  Oa.  578;  8.  0.,  36  Am.  Rep.  120;  Begimv.  Vampkw,  8  F.  &  F.  520;  Segma 
V.  JUanUepf  1  Cox  C.  C.  104b  ^is  presumption  undoubtedly  decreases  in 
strength  with  the  progrem  of  years:  See  Siaie  v.  Aanm^  4  N.  J.  L.  231;  S.  Cb, 
7  Am.  Dec  592;  Law  v.  CommonweaUh,  75  Va.  885;  8.  C,  40  Am.  Bap.  752. 
A  number  of  oases  are  given  In  the  old  books.  Thus  in  Dalt.  Just,  c.  147* 
it  is  said  that  an  infant  of  the  age  of  eight  may  commit  homidde,  if  it  may 
appear  that  he  had  knowledge  of  good  and  evil,  and  of  the  peril  and  danger 
ol  that  oflenaeL  An  infant  of  the  age  of  nine  killed  his  companion  of  like  age, 
oonf eesed  the  felony,  snd  vras  adjudged  to  be  hanged,  but  judgment  was  res- 
pited in  order  that  he  might  obtain  a  pardon:  1  Hale  P.  CL  27;  Fits.  Rep, 
Cor.,  57  B;and  in  SpigwmeTe  Gaee,  1  Hale  P.  0.  26,  Fiti.  Bep.  Cor.,  118»  an 
infant  ten  years  old  wss  also  convicted  of  killing  his  companion,  and  It  ap- 
pearing that  he  could  discern  between  good  and  evil,  be  vras  hanged.  In 
AUee  de  Walbonmgk*e  Caee,  1  Hale  P.  C.  26^  Fits.  Bep.  Cor.,  118,  a  girl  d 
the  age  of  thirteen  was  convicted  of  killing  her  mistreas,  and  was  burned.  A 
boy  between  eight  and  nine  years  of  age  vras  found  guilty  of  burning  two 
bams,  and  it  appearing  that  he  had  malice,  revenge,  craft,  and  cunning,  he 
had  judgment  to  be  banged,  and  was  hanged  accordingly:  1  Hale  P.  Cb,  Em- 
lyn*s  ed.,  25,  note  n.  In  CommimweaUh  v.  Mead^  nipro,  Bigelow,  C.  J., 
after  stating  the  general  doctrine,  says:  '*  Thia  rule  is  uniformly  applied  in 
cases  where  children  under  fourteen  and  above  seven  years  of  age  are  charged 
with  murder  or  other  feloniec  A  forlwri  is  it  applicable  where  they  are 
accused  of  leaser  offenses,  or  with  the  commission  of  acts  coming  vrithin  the 
class  of  malaprokilUa,  These  do  not  so  violently  shock  the  natural,  moral 
sense  or  instinct  d  children,  and  would  not  be  so  readily  recognised  and  un- 
dentood  by  them  to  be  wrong,  or  a  violation  of  duty,  as  the  higher  crimes  d 
nrarder,  stmni,  larceny,  and  the  like"  . 

The  capaoity  of  an  infant  between  the  ages  of  seven  and  fourteen  to  com- 
mit a  orime  rnnst^  then,  be  sadsfactorily  shown  by  the  state  to  warrant  his 
conviction:  Bex  v.  Owen,  4  Car.  k  P.  236;  Bex  v.  Smiik^  1  Cox  a  0.  260} 
Peofi/e  V.  DovM,  1  Wheel.  230;  Walher'e  Caee,  5  City  H.  Rec  137;  WUlei  v. 
Oommummealtk,  13  Bosh,  230;  SitUe  v.  Adame^  76  Mc  355;  8taU  v.  FawUr^ 
flSIown»  103;  Angelor.  People^  96  HL  209;  8.  a,  36  Am.  Bep.  132;  but  see 
BkOe  T.  AmMt  13  Ired.  L.  184.  This  capacity  is  slways  a  question  of  factf 
An.  Dno.  Vob  LXX— 99 
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Biai$  T.  Lmmard^  41  Vi.  586;  and  nMiy  be  detonniiied  fram  ilM  efammi' 
■tasoes  of  the  CMe;  indepeDdent  evidesee  of  eepMity  is  not  ewiuiilel;  SimfM 
T.  Tome^,  16  8.  C.  409. 

Rape  bt  Intaht  brwcix  Aon  ov  Sktkh  ako  F609Rul.— Iid  UngkoA 
A  distinction  is  obeenred,  however,  between  crimes  genertllj  umA  those  do- 
pending  upon  physioal  eepAdty.  A  boy  under  the  age  of  foorteon  oannot,  si 
the  English  Uw,  commit  the  crime  of  rape,  nor  be  guilty  of  an  assault  with 
intent  to  commit  rape,  the  law  conclusively  presuming  thst  it  is  impossible 
for  him  to  complete  the  offense:  Hex  v.  Eldentkaw,  8  Car.  di  P.  896;  Rex  v. 
OroonUnridje,  7  Id.  582;  Hrgina  v.  PkiUp$,  8  Itl.  736;  Regim  v.  Jordan^  9  Id. 
118;  Regina  v.  BHwtUoto,  Id.  866;  S.  C,  2  Moo.  122.  No  evidenoe  is,  there- 
fore, admissible  to  show  that  he  could,  in  point  of  fact,  commit  the  crime: 
Regina  v.  PhiUip9,  ntpra;  and  under  the  age  of  fourteen  he  cannot  be  con- 
victed, even  though  it  be  proved  that  he  has  arrived  at  the  full  age  of 
puberty:  Regina  v.  Jcrdan^  mpra.  In  such  oases  he  may,  notwithstanding, 
be  convicted  of  a  common  assault:  Rex  v.  EldenkaWt  euprai  Regima  v. 
Bfimihwt  tuprcu 

In  the  United  States,  no  distinction  is  Justly  made  between  the  crime  of 
rape  and  any  other  crime.  "An  infant  under  the  age  of  fourteen  years  is 
prssumed  to  be  incapable  of  committing  the  crime  of  impe^  or  an  attempt  to 
commit  it;  but  that  presumption  may  be  rebutted  by  proof  that  he  has  ar* 
rived  at  the  age  of  puberty,  and  is  capable  of  emission  and  consummating 
the  crime:  Wmame  v.  Staie,  14  Ohio,  222;  8.  C,  45  Am.  Dec  686;  Hilta- 
hiddU  V.  SiaUy  85  Ohio  St.  52;  S.  C,  85  Am.  Bep.  592;  Pcofife  v.  Auufo^ 
2  Park.  Cr.  174;  CkmmtmweaUk  r.  Oreei^  2  Pick.  880;  Wagtmer  v.  8iaU^  5 
Lea,  852;  S.  C,  40  Am.  Bep.  86;  ctmira:  SiaU  v.  Sam,  Winst.  h.  800;  and 
see  8taU  ▼.  Hmutf,  4  Harr.  (Del)  566.  The  burden  u  on  tte  state  to  prove 
capacity,  and  a  statute  providing  that  *' carnal  knowledge  or  sexual  inter- 
course shall  be  deemed  complete  upon  proof  of  penetration  only,**  does  not 
change  the  rule:  HUiabiddU  v.  State^  mtpra.  Proof  that  a  male  infant,  under 
the  age  of  twelve,  put  his  hand  over  the  mouth  of  a  girl,  while  his  elder 
brother  attempted  to  commit  a  rape  upon  her,  is  not  sufficient  to  wanant  his 
conviction  as  principal  in  the  second  degree:  Lmo  v.  Oammamweakk^  75  Va. 
885;  S.  C,  40  Am.  Bep.  750. 

iNPAinv  OYER  AoB  OF  FovRTBKir. — ^lufsnts  over  the  age  of  fourteen  are 
equally  liable  with  adults  for  the  commisdon  of  crimes,  and  no  prssnmption 
of  Incapacity  exists  in  their  favor.  **  Where,**  says  BlaclEstone,  **  there  is 
any  notorious  breach  of  the  peace,  a  riot,  batteiy,  or  the  like  (wUch  infants 
when  full  grown  are  at  least  as  liable  as  others  to  commit),  for  these  an  infant 
above  the  age  of  fourteen  is  equally  liable  to  suflfSsr  as  a  person  of  the  full  age 
of  twenty-one:'*  4  Bla.  Com.  22.  A  boy  of  fourteen  or  fifteen  years  of  age 
may  therefore  be  convicted  of  an  assault  to  commit  rape,  where  the  rule  Is 
recognized  that  under  that  age  he  is  incapable  of  committing  the  crime:  Sia^t 
V.  JJamdy,  4  Uarr.  (DeL)  566.  An  infant  under  the  age  of  twenty-one  Is  lia- 
ble to  bastardy  proceedings:  Cha$uiUr  v.  CamnumweaUh,  4  Mete  (Ky.)  66, 68. 
He  may  commit  treason,  and  thus  subject  his  estate  to  forfeiture:  Den  er 
dem,  Boyd  v.  Banta,  1  N.  J.  L.  266. 

CoxFBSsiovs  ov  brFANTS.— The  confessions  of  an  infant  between  the  ages  of 
seven  and  fourteen  are  admissible  sgainst  him  if  there  be  no  other  objection 
than  infancy:  Rex  v.  York,  Post  70;  a  a,  1  Ben.  &  H.  Lead.  Gas.  68;  Rex 
V.  Wiid,  1  Moo.  452;  State  v.  OvUd,  10  N.  J.  L.  163;  S.  a,  18  Am.  Dec.  404. 
Thus  in  a  case  where  a  girl  twelve  years  old  was  indioted  for  anon,  the  court 
said:  "If  she  has  such  mentsl  of.parity  as  rsndsfs  her  amenable  to  the  law 
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for  oommiMion  of  crime,  tko  hM  miiBeient  mental  capedty  to  make  a  oodCm^ 
■ioD  of  her  gaUt:"  StaUv,  Bo$tkk^  4  Hwr.  (DoL)563;  butthen  beingadoabt 
in  this  CM6  whether  her  confeMioii  wm  not  made  more  vnder  the  inflnenoe  of 
hope  than  from  a  consoioiitneaa  ol  guilt,  it  was  held  that  it  should  be  rejected. 
So  "  with  lespect  to  confessions  in  general,  and  especially  with  respect  to 
the  ronfasiiwa  of  infants,  it  is  necessary  to  be  exceedingly  gnarded:"  Staie 
▼.  Jarol^  4  K.J.  L.  231;  &C.,  7  Am.  1)00.602,000.  It  was  therefore  held 
that  npoa  his  aera  naked  confession,  an  in£uit  nnder  the  age  of  twelve  cai^ 
not  be  oonHoted  of  a  capital  oifense. 

PAwniT^  GomcAHD  TO  Child  will  hot  Jumrr  CBonir al  Act  done  in  par- 
■nance  d  it:  1  Bishop  Crim.  L.,  sec  M7;  PwpU  ▼.  Rkhmmtd^  20  CaL  414. 
But  if  oaaathoriaed  sales  of  intozioating  liquor  are  proved  to  have  been  mada 
by  a  child  under  the  age  of  fourteen  years,  in  the  pxesence  of  and  in  obedi* 
enoe  to  the  express  commaDd  of  her  mother,  this  fact  of  itself  has  some  tend* 
ency  to  show  that  the  child  did  not  understand  that  the  act  which  she  waa 
told  by  the  paient  to  commit  was  wrong,  and  requires  fall  and  explicit  ii»- 
structlons  on  the  subject  of  legal  competency  to  commit  crime:  Cammotk 
weakk  r.  Mmi,  10  Allen,  308. 

PuNUBMBiiT. — It  will  be  observed  from  the  foregoing  that  age  makes  no 
difference  In  the  degree  of  punishment  which  may  be  inflicted  upon  an  infant 
for  a  crime  which  he  commits.  In  addition  to  the  instances  given  above,  it 
may  be  said  that  in  Btffvna  v.  VampUw^  8  F.  it  F.  520,  a  child  under  tha 
age  of  foQiteen  was  convicted  of  manslanghter,  and  sentenced  to  twelve  yean 
of  penal  ssrvitade.  In  Stage's  Ctue,  5  City  H.  Bee.  I77t  infants  were 
for  larceny,  and  convicted  and  sentenced  to  the  state  prison  for  three  y« 
WhUe  in  SttUe  v.  OuOd,  ION.  J.  L.  103,  &  C,  18  Am.  Dec  404,  aboy  twelva 
years  of  age  was  convicted  and  executed  for  the  crime  of  nuudsr. 

brvAvr's  Leaiilitt  iob  Tobtb:  See  this  questioii  disoowed  in  the  note  to 
Hwmfkn§  V.  Dmifi/Um^  33  Am.  Dec  170. 
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TiABLT  TwatMin  Holdino  ovnt  aitib  Expibatioh  or  Tnii  n  Pb» 
■UMBD  10  Hold  vkdxb  Bistiwal  of  Liau  if  there  be  no  evidence  to 
the  contrary,  and  is  presumed  to  hold  for  the  time  and  on  the  terms  of 
tlie  original  lease 

Pebsumption  ov  Bixbwal  oy  Immme  bt  Tbkaiit  Mbbblt  Holding  ovbb 
is  Bbbuttbd  by  proof  of  a  new  contract  materially  diiliBrent  from  the 
original  lease,  and  this*  Botwithstandiag  tlie  new  oontraot»  is  void  by  the 
statute  of  frauds,  because  vwfaal,  and  not  to  be  performed  within  a  year 
from  the  making  thereof • 

Pabol  Aobbbmbht  bob  Lbami  is  Void  if  for  one  year  and  the  term  is  to 
eonmence  at  some  future  day. 

Tbablt  Tbhabt  Holdiho  oybb  aiibb  Bxraunoir  or  Tnii  is  Tbvabv 
At  Will,  when  there  is  a  void  parol  agreement  for  a  lease  dillering  mata> 
rially  from  the  terms  of  the  original  leasee  and  sudi  tsnancy  may  bo 
IsmiiBated  at  any  time  by  the  tsoant  quitting  the  premisss,  or  by  the 
ksdlovd's  demand  for 
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TnrAiiT  19  Will  n  Leabui  iob  Knrr  omlt  dubibo  Aotual  Oooofasiok, 
In  uiMtion  for  use  and  ooonpatlon  after  th«  tenant  has  quit  the  preniaaai 
!mt  if  during  the  oooupatlon  the  landlord  bringi  a  real  aotton,  he  may 
lecoTer  damagee  for  nee  and  ooonpation  to  the  time  of  the  Terdiot. 

Tbnamt  mat  Sublet  Lbaskd  Pbbmibis  when  the  leaae  oontaina  no  atipala* 
tion  against  subletting,  and  the  property  may  be  used  for  any  pnipoaa 
not  inoonsiBtent  with  the  terms  of  the  lease. 

Tmsast  m  Exokbbatbd  bbom  Llabilitt  to  Pat  Bbnt  bt  Avt  JjmBvsB- 
BNGB  BT  Landlobd  whioh  deprives  the  tenant  of  the  right  of  ei^oynMDft 
ol  the  premises  to  the  full  extent  guaranteed  by  the  lease,  and  for  snoh 
interf  erenoe  the  tenant  may  abandon  the  premises. 

Bhtubal  ow  Chabob  18  NOT  Ebbonbous  when  it  is  abstnot  and  is  not  in 
STery  particular  authorised  by  the  law  and  justified  by  the  evidsnoe  in 
the  particular  case. 

AoTiov  to  reooTor  fi^e  hundred  dollars  for  the  use  and  oooih 
pation  of  a  store-house  in  the  eiiy  of  Montgomery,  from  October 
1, 1854,  to  April  1, 1855.  The  defendants  leased  a  store  of  the 
l^aintiff  by  a  written  lease  from  October  1, 1853,  for  one  year, 
for  one  thousand  dollars,  payable  quarterly,  and  occupied  the 
same  as  a  drug  store.  Just  before  the  expiration  of  the  year 
the  parties  to  the  lease  made  a  parol  agreement  for  a  lease  of 
the  same  premises  for  another  year,  to  commence  on  October  1, 
1864,  for  one  thousand  dollars.  There  was  no  restriction  of  the 
defendants  in  the  use  of  the  store,  and  in  the  summer  of  1864 
they  agreed  to  sublet  the  same  to  one  Joseph  for  a  grocery  store 
for  one  year,  commencing  October  1, 1854,  at  the  time  when  the 
parol  lease  was  to  take  effect.  When  the  plaintiff  was  informed 
of  this  arrangement,  he  strenuously  objected  to  the  use  of  the 
store  for  a  groceiy,  and  forbade  Joseph  to  occupy  it  as  such, 
whereupon  the  defendants  told  the  plaintiff  to  take  his  store  and 
rent  it  himself,  and  the  plaintiff  replied  that  the  law  would  set- 
tle the  matter  between  them.  Some  time  in  the  beginning  ci 
NoTember,  1864,  after  the  expiration  of  their  written  lease,  the 
defendants  moved  out  of  the  plaintiff's  store,  and  it  remained 
vacant  thereafter  until  October  1, 1855,  the  defendants  retaining 
the  keys  until  in  September,  1855,  when  they  sent  them  by  a 
third  person  to  the  plaintiff,  and  by  whom  they  were  delivered 
in  October  following.  In  January,  1855,  the  defendauts  claimed 
to  have  control  of  the  store,  and  tried  to  rent  it  to  one  Nettles, 
but  did  not  succeed.  The  plaintiff  never  demanded  the  keys, 
nor  sought  to  regain  possession  of  the  leased  property  until 
after  October  1, 1855.  The  fourth  chaige  given  by  the  court 
and  excepted  to  by  the  plaintiff  was  to  the  effect  that  the  plain- 
tiff's  forbidding  the  d^ndants  from  subletting  the  premises^ 
and  the  subtenant  from  using  them  as  a  grocery  store,  author- 
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ised  ihe  defendants  to  tenninate  the  leaae^  and  fheiroSBr  togWe 
baek  the  store,  although  xefnsed  bjr  the  plaintiff,  did  in  law  ter* 
minate  the  lease,  and  the  plaintiff  could  only  reooTer  the  rent 
for  the  time  that  the  defendants  actoallj  used  and  oooupied  the 
store.  The  second  instruction  asked  by  the  plaintiff  and  refused 
by  the  court  was  to  the  effect  that  if  the  jury  found  that  the 
defendants  agreed  to  sublet  the  store  to  Joseph  for  one  year 
from  October  1, 1854,  and  the  plaintiff  forbid  ihem  from  sub- 
letting, and  Joseph  from  occupying  it,  and  that  thereupon 
the  defendants  offered  the  plaintiff  back  hia  store,  which  he 
refused  to  take,  this  would  not  in  law  be  a  surrender  of  the 
lease.  The  third  charge  requested  by  the  plaintiff,  and  also  re- 
fused, was  to  the  effect  that  the  offer  to  surrender  by  the  defend- 
ants' vendor  as  above  detailed  would  not  exonerate  them  from 
the  payment  of  rent  from  the  time  of  such  offer.  The  fourth 
charge  requeated  by  the  plaintiff,  and  likewise  refused,  was  to 
tbe  effect  that  the  plaintiff's  interference  with  the  renting  to 
Joseph  would  not  deprive  him  of  the  right  to  recover  rent  from 
the  time  of  such  interference.  The  fifth  charge  requested  by 
plaintiff,  and  also  refused,  was  to  the  effect  that  if  the  defend- 
ants retained  possession  of  the  store  after  the  plaintiff's  inter- 
ference with  the  renting  of  it  to  Joseph,  and  until  the  lattw 
part  of  October,  1854,  and  retained  the  keys  until  September, 
1855,  and  offered  to  rent  it  in  January,  1855,  then  they  would 
not  be  entitied  to  set  up  the  plaintiff's  interference  against  the 
payment  of  rent.  In  consequence  of  the  rulings  of  the  court, 
the  plaintiff  was  compelled  to  take  a  nonsuit,  and  he  now  moves 
to  set  this 


Ooldihwaiie  and  Semple,  for  the  appellant. 
Waits,  Judge,  and  Jackson,  contra. 

By  CJourt,  BioB,  0.  J.  The  most  important  question  for  con* 
sideration  is.  On  what  terms  shall  the  defendants  be  considered 
as  holding  after  the  expiration  of  the  first  lease  V 

If  there  was  no  evidence  explanatoxy  of  the  holding  over  after 
the  expiration  of  that  lease,  the  case  would  be  a  plain  one  for 
the  plaintiff.  For  it  is  a  setUed  rule  that  where  a  party  having 
held  under  a  lease  for  a  year,  at  a  certain  rent,  continues  to  oc- 
cupy after  the  expiration  of  his  term,  it  is  presumed,  if  there  be 
no  evidence  to  the  contrary,  that  he  holds  for  the  time,  and  on 
the  terms  of  the  original  lease.  But  here  we  have  evidence  to 
the  contrary;  and  in  a  case  like  the  present,  *'  the  terms  oa 
he  continues  to  occupy  are  matter  of  evidence  rather 
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ihanoflaw:**  Mayoreto.o/Thd/<n^v.l)^ler,BAd.kJSLt'S.H.t 
96;  Ohit.  CJoni,  ed.  of  1861, 287,  and  authorities  cited  in  note  m; 
Ditter  t.  Boberts,  18  Serg.  ft  B.  60  [16  Am.  Dec.  678], 

Here  it  appears  that,  not  long  before  the  expiration  of  the 
original  lease,  the  parties  made  a  new  contract  for  a  second  year, 
to  commence  from  the  first  day  of  October,  1864.  The  new  con- 
tract was  materially  different  hom  the  original  lease,  in  this,  that 
the  new  contract  does  not,  like  Che  original  lease,  proride  for 
quarterly  payments.  The  law  is,  that  rent  from  a  yearly  tenant  is 
payable  yearly,  unless  otherwise  agreed:  Chit.  CJont.  284,  note  L 
The  new  contract,  thus  made  and  thus  differing  from  the  origi« 
nal  lease,  destroys  the  implication  of  the  renewal  of  the  original 
lease  from  an  unexplained  holding  over.  That  new  contract  is 
Toid  as  a  lease  by  the  statute  of  frauds  because  it  was  Tcrbal, 
and  was  not  to  be  performed  within  a  year  from  the  making 
thereof:  Oode,  sec.  1661;  Chit.  Cont.  67;  yet  it  was  good  otI- 
denoe  to  explain  the  holding  over,  and  to  show  that  it  was  not 
upon  the  terms  of  the  original  lease:  Chit  Cont.  288,  note  q. 
It  shows  that,  but  is  not  operative  to  create  any  title  of  tenancy. 
The  other  circumstances  set  forth  in  the  bill  of  exceptions  which 
occurred  between  the  making  of  Che  new  contract  and  the  day 
in  October  on  which  the  defendants  completed  the  removal  of 
their  drugs,  etc.,  from  the  store  very  plainly  show  that  the  hold- 
ing over  was  really  not  upon  the  terms  of  the  original  lease.  In 
fact,  it  is  dear  from  all  the  evidence  (if  it  is  believed)  that  after 
the  expiration  of  the  original  lease  the  defendants  did  not  hold 
under  any  valid  express  agreement,  nor  upon  the  terms  of  the 
original  lease;  that  they  were  in  by  no  tiUe  of  tenancy  whatever, 
but  held  at  the  will  of  the  plaintiff,  in  the  strictest  sense  of  the 
word;  and  that  he  on  any  day  after  the  termination  of  the  origi- 
nal lease,  whilst  they  continued  in  possession,  might,  by  a  de- 
mand of  possession,  have  determined  the  will,  and  thereupon 
have  instituted  against  them  what  the  code  calls  "  a  real  action," 
in  which  he  could  have  recovered,  not  only  the  store  itself,  but 
damages  **  for  the  possession  or  use  and  occupation"  "  to  the 
time  of  the  verdict: "  Code,  sec.  2207;  Doe  ex  dem.  HoUingswurih 
T.  StenneU,  2  Esp.  717;  OoodiiOe  v.  Berhert,  4  T.  B.  680;  Doe  ex 
dem.  BasUno  v.  Cox,  11  Ad.  AEl.,  N.  S.,  122. 

It  may  be  true  that  if  at  any  time  after  the  holding  over  com- 
menced, and  before  it  terminated,  the  plaintiff  had  received 
from  the  defendants  rent,  as  rent,  for  any  portion  of  that  time, 
or  had  done  any  other  act,  which,  in  law,  would  have  amounted 
on  his  part  to  such  a  recognition  of  the  defendants  as  his  ten« 
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antSy  as  to  have  precluded  him  fiom  reoorering  against  them 
in  Buoh  a  '*  real  action  '*  as  we  have  above  mentioned^  then  he 
might  in  such  an  action  as  the  present  treat  them  as  tenants 
bom  year  to  year.  But  nothing  of  that  kind  appears  to  have 
been  done;  and  we  need  not  therefore  now  decide  what  itseflTect 
would  have  been  if  it  had  been  done:  See  Chit.  CJont.  287,  and 
lither  authorities  cited  mipra.  In  the  absence  of  anything  of 
that  kind,  the  defendants  could  not,  by  their  mere  act,  such  as 
retaining  the  keys  and  offering  to  rent  the  store  to  Nettles,  vest 
In  themselves  a  term  as  yearly  tenants,  nor  incur  the  liabilities 
of  such  tenants  for  rent. 

Upon  the  evidence,  if  it  be  true,  the  defendants  held,  after 
the  expiration  of  the  original  lease,  as  tenants  at  will,  and  had 
the  right  to  determine  their  holding  by  quitting  the  premises: 
Addison  on  Oont.,  ed.  of  1857,  842,  343. 

If  it  were  conceded  that  the  defendants,  after  the  expiration 
of  the  original  lease,  held  as  yearly  tenants,  the  concession 
would  be  fatal  to  the  present  action,  because,  upon  that  con* 
cession  the  suit  was  commenced,  and  the  complaint  filed  before 
the  expiration  of  the  year,  and  before  any  rent  could  have  been 
considered  as  due  for  that  year. 

As  the  case  for  the  plaintiff  is  now  presented  by  the  evidence, 
it  rests  only  upon  *'  a  principle  resulting  from  the  nature  of  an 
action  for  use  and  occupation  (and  sanctioned  by  section  2206 
of  the  code),  namely,  that  he  who  holds  my  premises,  without 
an  express  bargain,  agrees  to  pay  what  a  jury  may  find  the  oc- 
cupation to  be  worth:"  Mayor  etc.  of  Thetford  v.  Tyler^  8  Ad. 
k  El.,  N.  S.,  96;  Addison  on  CJont.  871;  Abed  v.  Badcliff,  15 
Johns.  507.  ''An  actual  personal  occupation  is  not  necessary 
to  sustain  the  action,  when  the  lessee  (that  is,  a  tenant  for  a 
term  under  an  agreement)  has  entered  and  taken  possession,  and 
the  term  has  become  vested  in  him,  as  he  '  holds'  within  thr 
words  of  the  statute  (Code,  sec.  2206),  although  he  does  not 
occupy."  For  as  against  such  a  tenant,  who  has  once  entered, 
and  become  vested  with  the  term,  a  recovery  of  the  rent  for  the 
entire  term  may  be  had,  without  any  other  proof  of  use  and  occu« 
pation  than  such  entry  l^  him,  although  it  may  appear  that  he 
afterwards  quitted  the  premises  long  before  his  term  expired: 
Addison  on  Cont.  871,  and  note  t,  referring  to  Bdhcr  v.  HoUp^ 
wffeU^  4  Taunt.  45,  and  other  cases.  But  as  against  a  mere 
tenant  at  will,  who  has  no  term  vested  in  him,  who  has  made  no 
express  agreement,  who  had  the  right  to  determine  his  holding 
by  quitting  the  premises,  and  who  has  exercised  that  right,  the 
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owner  of  the  pramifles  eumot  reoprer  more  than  the  actual 
ocoapation  was  worth,  in  an  action  for  use  and  occupation;  al- 
though if  he  had  elected  daring  the  occupation  to  have  brought 
a  '*  real  action,"  he  might  in  it  have  recovered  damages  for  the 
use  and  occupation  to  the  time  of  the  verdict. 

But  if  it  were  conceded  that  the  holding  over  of  the  defend- 
ants was  as  tenants  from  year  to  year,  and  that  the  yearly  term 
had  become  vested  in  them,  still  it  is  dear  that  the  said  term 
could  lawfully  be  created,  and  was  created  without  writing.  It 
might  therefore  be  terminated  without  writing:  Addison  on 
Cent.  886.  There  was  no  stipulation  or  agreement  that 
the  store  should  not  be  used  as  a  grocery  store,  nor  that  it 
should  not  be  sublet.  The  tenants  had  therefore  the  right  to 
sublet  it  as  a  grocery  store,  and  to  the  quiet  enjoyment  of  the 
store,  either  by  personal  occupation  or  by  the  exercise  of  that 
•J  right;  and  any  interference  by  the  landlord,  which  deprived 
them  of  the  right  of  enjoyment  of  the  store  to  the  full  extent 
secured  to  them  under  tiie  lease,  would  authorize  the  tenants  to 
abandon  the  premises,  and  thereby  exonerate  themselves  from 
the  liability  to  pay  rent  imposed  upon  them  by  the  contract. 
But  if  they  failed  to  abandon  within  a  reasonable  time,  or  did 
any  act  inconsistent  with  the  right  to  abandon,  they  would 
thereby  waive  that  right:  DyeU  v.  Pendleton,  8  CJow.  727;  Law* 
rence  v.  French,  25  Wend.  443;  Jackwn  v.  Eddy,  12  Mo.  209; 
Bum  V.  Phdps,  1  Stark.  94;  Ludwell  v.  Newman,  6  T.  B.  458; 
Edwards  v.  Eiherington,  By.  &  IL  268. 

Under  the  views  above  presented,  it  is  certain  that  the  fourth 
charge  of  the  court  could  not  have  injured  the  plaintiff  in  this 
action.  Oonstruing  that  charge  in  connection  with  the  evidence, 
we  understand  **  the  lease  "  which  it  mentions  to  be  the  verbal 
lease  which  we  have  above  declared  void.  As  that  lease  waa 
void  by  the  statute  of  frauds,  and  the  defendants  had  the  right 
to  treat  it  as  a  void  lease,  the  plaintiff  could  not  have  been  in- 
jured, but  might  have  been  benefited,  by  the  instruction  which 
made  the  right  of  the  defendants  to  terminate  it  dependent  on 
the  interference  of  the  plaintiff,  and  their  offer  to  give  back 
the  store.  That  lease  did  not  vest  any  term  in  the  defendants. 
And  as  we  understand  that  charge  to  relate  only  to  it,  we  can- 
not say  that  there  was  any  error  in  that  part  of  it  which  limited 
the  recovery  of  "  the  rent*'  to  **  the  time  that  defendants  were 
actually  in  possession  of  said  store."  If  retaining  the  keys  and 
offering  to  rent  to  Nettles  amount  to  a  continuation  of  the  hold- 
ing of  the  store  by  the  defendants  (as  to  which  we  do  not  decide). 
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lliey  amannt  to  a  oontiniiatioa  of  the  aoiual  poMoarion  of  the 
atore,  and  would  therefoTB  ha^e  been  emfaaoed  in  ihe  ehazge  as 
given. 

The  first  chaige  aaked  was  given.  The  seoond  was  abstcact; 
and  iheref oie  these  was  no  enor  in  lef  oaiDg  it»  even  if  other* 
wise  unobjectionable.  The  third,  fourth,  and  fifth  assume  that 
the  phiintiff  had  made  out  at  least  a  prima  facie  ease,  and  must 
recover  unless  defeated  hj  the  matters  stated  in  them  respectively. 
That  assumption  alone  authorised  their  refusal,  even  if  in  all 
other  respects  they  were  faultless.  There  never  is  error  in  re- 
fusing a  charge  which  is  not  in  eveiy  particular  authoriaed  by 
the  law  and  justified  by  the  evidence  in  the  particular  case: 
Cwrmkhad  v.  BfwkB,  9  Port.  880. 

We  find  no  reversible  enor  in  this  case,  and  must  ailbrm  the 
judgment.  .^..^ 

TSNAKT  HOLDIXO  OVXB  IMPLUDLT  B0£DS  UVDIB  GoVBTAimi  OV  OuOIVAt 

LiASi:  rroofMHi  v.  MeKaigt  59  Am.  Deo.  86,  and  la  a  tenant  by  aaffenmoe; 
Wkak^  V.  Whaieift  40  Id.  694;  or  at  will:  aee  note  to  Overdeer  v.  LewU^  37 
Id.  441,  and  oaaea  in  thia  aeriea  then  cited. 

Pabol  Lbasb  fOB  Tbab  to  GomcDiCB  nr  Futubo  n  Goon^  under  New 
York  atatate  ol  tendas  Timitg  v.  Daie^  66  Am.  Dee.  366,  and  eaaaa  cited  in 
the  note. 

Bjoibdt  of  OwxxBy  WHXBB  LoBBB  Ocoupxn  UHBBB  Vom  AOBBXiairT, 
with  hia  conaent,  ia  an  action  for  nae  and  ooonpation:  Andermm  ▼.  CritekeTf 
37  Am.  Deo.  72;  J&eel  v.  BiMdeHf^  7  Id.  877;  and  to  anatain  the  action,  actnal 
ooonpao^  ia  not  indiapenaaUy  neoeaaary  t  Xittle  ▼.  MtwUm,  20  Id.  688.  See 
the  note  to  tUageraUL  v.  BtAt,  46  LL  289,  for  a  geneiml  diacnaaion  ol  thaao- 
tion  lor  nae  and  ooonpation. 

Bbtueal  of  Chabob  in  Absxbaot  18  HOT  Bbbob:  Onolet  v.  ^acon,  66 
Am.  Dec  371;  Benkam  v.  Bowe^  Id.  842;  CoU  ▼.  Sprang  Id.  696;  Penmnff- 
Urn's  Ea^n  v.  rett,  62  Id.  262;  Zaekarg  ▼.  Paee,  47  Id.  744;  MeDamd  t. 
Atoele,  Id.  93;  and  the  note  tliereto  coUeoting  prior  oaaea  In  thia  aeriea;  and 
the  court  need  not  ohaige  upon  a  pdnt  not  ariaing  npon  the  eiridenoe:  Hairvt§ 
ThomM^  36  Id.  141,  and  prior  caaea  in  thia  aeriea  dted  in  the  note;  ManhaXL 
▼.  ^ON^,  69  Id.  92;  Joknmm's  Eh^x  v.  JemnUigt^  Adm'r,  60  Id.  323;  Zhiggim 
V.  ITslfaa,  Id.  660. 


Daboav  v.  Matob  bkl  of  Mobilb. 
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If UimrAL  OOBFOBATIOll  IS  HOT  LlABLB  tX  DaMAOBB  FOB  InJUBT  BmVX*- 

nro  FBOM  Nbouokit  Ofvioiai.  Conduct  of  one  of  ita  offioeia  in  whoaa 
aaleotion  there  waa  no  n^ligenoe,  and  whoee  employment  waa  the  law* 
isl  and  neoeaaary  meana  of  execating  a  govenunaBtU  power  veated  in  U 
for  tlie  pablie  benefltft  aad  whose  aoli  sn  aol  dsas  vider  tlie  snparviaiooi 
sf  tba  oorpoimtiMk. 
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IfDmaEPAL  CoBPOBATiov  n  voT  LuBUi  TO  OwHXE  ov  Bulym  Knu- 
OBNTLT  ifTt.T.»i>  BT  Pkacs-oitiobe  in  attempting  to  amst  him  for  vio- 
lating an  ordinance  forbidding  elavee  to  be  abroad  at  night  without  law- 
ful permiMion;  snoh  an  ordinance  is  within  the  political  powers  of  the 
mnnidpality,  and  the  employment  of  the  (officer  the  neceeiary  meene  for 
ezecation  of  the  power,  and  from  ill  nature  not  Misoeptible  of  super- 
Yiaion  by  the  municipality. 

MnriBTiBiAL  Ovncmui  abx  F&n  riioM  Goktbol  of  Oorfobatioii  in  eze> 
outing  ordinancea  which  are  of  a  public  nature  and  for  public  purpoeet. 

Oau  for  two  fllaves  negligentlj  killed  by  the  diy  guard  ot 
Mobile.  The  complaint  alleged  in  substanoe  that  the  slaves 
were  abroad  at  night  and  absent  from  the  plaintiff's  premises, 
in  violation  of  an  ordinance  of  the  city  of  Mobile,  and  were  lia- 
ble to  be  seiied  and  arrested  by  the  defendants'  officers,  and  that 
while  azresting  them  the  ciiy  guards  carelessly  and  negligently 
injured  them  so  that  from  the  injuries  so  received  they  died.  A 
demurrer  to  the  complaint  having  been  sustained,  the  plaintiff 
appealed. 

£  Sn  Darffon^  pro  so. 
Danid  Ohandler,  contra. 

By  Court,  Waucsb,  J.  The  corporation  of  the  city  of  Mobile 
had  authority  to  pass  ordinances  providing  for  the  arrest  and 
punishment  of  slaves  abroad  in  the  city  after  nine  o'clock  at 
night  without  written  permission;  or  assembling  in  numbers  of 
four  or  more,  off  the  owner's  premises,  without  the  permission 
of  the  mayor  or  one  of  the  aldermen :  See  the  charter  of  the  city, 
in  Pamphlet  Acts  of  1843-4,  p.  180,  sec.  15.  This  power  was 
purely  political  in  its  character,  and  exclusively  for  the  benefit 
of  the  public.  As  to  that  power,  the  corporation  was  a  govern- 
ment imperium  in  imperio.  The  employment  of  the  officer,  for 
whose  negligence  in  the  discharge  of  his  duty  the  corporation  is 
sued,  was  the  necessary,  proper,  and  authorized  means  for  the 
execution  of  that  power;  and  the  action  of  the  officer,  from  its 
nature,  was  not  susceptible  of  supervision  by  the  corporation: 
See  sec.  87  of  charter.  In  the  legislative  adoption  of  the  ordi* 
nances  described  in  the  pleading,  and  in  the  appointment  of  the 
officer,  the  corporation  exercised  a  lawful  authority.  It  is  not 
alleged  that  the  corporation  was  guilty  of  any  negligence  or 
misconduct  in  the  selection  of  the  officer. 

The  question  here  is  not  as  to  the  liability  of  a  corporation  for 
the  omission  to  discharge  its  duty;  nor  for  the  performance  of 
an  unlawful  act  by  it  or  its  authority;  nor  for  the  exercise  of  a 
power  not  delegated;  nor  for  the  negligence  of  its  agents  or 
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ofBcars  in  the  performanoe  of  an  act  for  the  private  benefit  of 
the  corporation^  or  done  under  the  inunediate  saperrision  of 
the  corporation.  The  queetion  of  this  case  is,  whether  a  mu- 
nicipal or  public  corporation  is  liable  in  damages  for  an  injurj 
resulting  from  the  careless  or  negligent  official  conduct  of  one 
of  its  officers,  in  whose  selection  there  was  no  negligence,  and 
whose  employment  was  the  lawful  and  necessaxy  means  of  ex- 
ecuting a  governmental  power  Tested  in  it  for  the  public  bene- 
fit, and  whose  acts  are  not  done  under  the  supervision  of  the 
corporation.    This  question  we  decide  in  tlie  negative. 

Because  the  corporation  is,  as  to  the  passage  of  the  ordinances 
and  the  appointment  of  the  officer  described  in  the  pleadings,  a 
government,  exercising  political  power,  it  is  irresponsible  for  the 
official  misconduct  alleged,  upon  the  same  principle  which  gene- 
rally protects  governments  and  public  officers  from  liability  for 
the  misfeasances  and  malfeasances  of  persons  necessarily  em- 
ployed under  them  in  the  public  service:  Stozy  on  Agency,  sees. 
819, 819  a,  819  b,  820, 821;  Paley  on  Agency,  Dunlap's  ed.,  876. 
Municipal  corporations  quoad  hoc  stand  upon  the  same  founda- 
tion with  public  officers,  counties,  townships,  and  other  quaai 
corporations  charged  with  some  public  duty,  or  invested  with 
some  portion  of  the  authority  of  the  government,  wh^re  the 
employment  of  officers  is  necessaiy  and  lawful. 

The  only  one  of  the  authorities  cited  by  the  appellant  which 
possibly  sustains  his  position  is  Johnmm  v.  MunicipalUy  No.  1, 
6  La.  Ann.  100.  In  the  case  of  Thayer  v.  Botton,  19  Pick.  611 
[31  Am.  Deo.  167],  the  corporation  was  held  to  be  liable  for  an 
injury  produced  by  the  unlawful  act  done  under  its  authority, 
of  obstructing  the  public  highway.  It  was  decided  in  Bocheder 
White  Lead  Co.  v.  CUy  of  Bocheeter,  8  N.  T.  463  [63  Am.  Dec. 
816],  that  a  city  corporation  was  responsible  for  injury  resulting 
from  the  unskillful  and  careless  manner  in  which  a  sewer  was 
constructed.  That  case  draws  the  distinction  between  judicial 
and  ministerial  duties;  recognixes  the  adoption  of  the  ordinance 
for  the  construction  of  the  sewer  as  a  judicial,  and  its  actual 
construction  as  a  ministerial,  duty;  and  holds  the  corporation 
responsible  for  the  disohaige  of  tiie  latter.  The  duty  of  con- 
structing the  sewer  was  dischaiged  by  the  corporation  itself, 
through  its  employees;  the  work  was  under  the  supervision  and 
control  of  the  corporation;  and  the  law  devolved  upon  it  an 
obligation  to  complete  the  work  vrith  reasonable  skill  and  care. 
In  those  particulars  that  case  difTers  from  this.  The  ministerial 
duty  of  executing  the  ordinances  deaoribed  in  the  declaration 


608  Daboan  v.  Mayor  etc  of  Mobile.     [Alabama^ 

was  one  which^  fiom  its  vexy  nature,  had  to  be  diaohaiged  bj 
officers  performiDg  each  particular  act  free  from  the  control  and 
Buperyision  of  the  corporation.  The  arrest  of  slayes  vioUting 
those  ordinances  is  an  act  of  nature  kindred  to  the  arrest  of  crim- 
inals by  the  sheriff  or  marshal.  The  postmaster-general  is  not 
responsible  for  the  official  misoonduct  of  his  depatieSy  because 
their  duties  are  of  a  public  nature  and  for  public  purposes,  and 
a  supervision  of  their  acta  is  impmotieable:  Stoiy  on  Agency, 
sec.  818.  Municipal  corporations  must  have  the  benefit  of  the 
same  principle,  for  it  is  as  applicable  to  them  as  to  any  officer 
of  the  govemment. 

In  the  case  of  Uayd  t.  Mayor  eio.  of  New  York,  5  N.  Y.  869 
[65  Am.  Dec.  847],  the  liability  of  the  corporation  for  an  injury 
resulting  from  the  negligence  of  persons  employed  in  the  repair 
of  a  sewer  was  placed  upon  the  ground  that  the  duly  of  repair- 
ing sewers  was  private,  and  the  corporation  was  responsible  for 
the  negligence  of  its  agents  in  the  discharge  of  its  private,  but 
not  of  its  public,  duties.  We  are  not  sure  that  the  duly  of  the 
corporation  in  that  case  was  appropriately  classed  as  private,  or 
that  the  decision  itself  was  correct  in  departing  from  the  prin« 
ciple  of  Bocheater  White  Lead  Co.  v.  City  of  Bochester,  eupra. 
But  if  the  doctrine  of  that  case  were  applied  to  this,  it  would 
be  fatal  to  the  action;  for  the  duty  of  arresting  slaves  under  the 
ordinances  of  the  corporation  was  clearly  and  exclusively  public, 
and  for  the  benefit  of  the  public. 

The  supreme  court  of  New  York  did  not  go  so  far  in  the  case 
of  BaUetf  v.  Mayor  etc.  of  New  York,  8  Hill  (N.  T.),  681  [88  Am. 
Dec.  669],  as  it  did  in  the  subsequent  cases  which  we  have 
noticed  above.  In  that  case  the  liability  of  the  corporation  for 
the  misconduct  of  its  agents  and  officers  is  limited  to  that  dass 
of  cases  where  they  are  employed  about  its  private  interests;  as, 
for  instance,  in  the  improvement  of  its  private  property.  The 
principle  there  laid  dovm  would  exempt  from  responsibility  for 
injuries  resulting  from  the  negligence  of  the  employees  of  the 
eorporation  in  works  upon  the  public  streets  and  sewers.  The 
same  case  was  before  the  court  of  errors:  Mayor  ele.  of  New  York 
V.  Bailey,  2  Denio,  438;  and  there  Ohanoellor  Walworth  held 
that  the  city  of  New  York  was  liable  for  an  injury  done  by  the 
washing  away  of  the  dam  across  the  Croton  river,  upon  the 
ground  that  the  land  upon  which  the  dam  was  situated  be- 
longed to  the  corporation,  and  it  was  the  duty  of  the  proprietor 
of  the  land  to  see  that  it  was  so  used  as  not  to  become  nosioas 
to  the  occupiers  of  property  below. 


\ 


Jan.  186&]    Daboan  v.  Matob  via  of  Mobiix  609 

In  Pack  T.  Mmfor  elc.  of  New  Tark,  8  N.  T.  222,  it  mm  decided 
that  a  oitj  corporation  wae  not  liable  for  injuries  occasioned  by 
the  workmen  of  a  oontiactor  with  the  corporation  for  grading 
the  street.  In  Ddmonioo  t.  Mayot  etc.  of  New  York,  1  Sandf . 
222,  it  was  decided,  without  a  discussion  of  the  principle  in- 
Tolved,  that  the  city  was  responsible  **  for  the  negligence,  on* 
skillf  nlness,  or  malfeaaance  of  its  agents  and  contractors  engaged 
in  the  construction  of  its  public  works: "  See  also  Mayor  etc,  of 
New  York  t.  Fuane,  8  Hill  (N.  T.),  612.  That  case  is  distin- 
guishable from  this  in  the  same  particulars  with  the  case  of  the 
Bochester  White  Lead  Co.  y.  OUy  qf  Bocheeter,  8  N.  T.  468  [68 
Am.  Dec.  816]. 

In  North  Carolina  municipal  corporations  are  held  to  be  lia- 
ble for  damages  accruing  from  the  unskillful  and  incautious 
manner  in  which  a  public  street  was  graded:  Msares  t.  Commia^ 
eianere  of  Wilmington,  9  Ired.  L.  78  [49  Am.  Dec.  412].  In  a 
▼ery  able  opinion,  it  is  argued  that  the  improrement  of  the 
streets  by  grading  is  really  for  the  prifate  benefit  of  the  corpora- 
tors, although  the  public  deriTC  an  incidental  benefit.  There  is 
nothing,  howerer,  in  that  opinion  which  sanctions  the  proposi- 
tion that  the  arrest  of  slayes  abroad  at  unreasonable  hours,  or 
congregating  in  dangerous  numbers,  is  an  act  for  the  private 
benefit  of  the  corporation.  It  contains  nothing  in  conflict  with 
the  idea  that  the  authority  to  do  such  an  act  is,  like  the  admin- 
istration of  the  criminal  law,  in  promotion  of  the  public  safety 
and  morals,  and  therefore  public  in  its  nature,  although  the 
particular  community  may  be  specially  benefited. 

The  case  of  McGombe  t.  2bwn  CouncU  of  Akron,  16  Ohio,  474, 
does  not  touch  the  principle  of  this  case,  it  goes  to  the  extent 
of  making  a  corporation  responsible  for  an  injury  by  the  lawful 
and  authorised  grading  of  the  street  to  an  adjoining  proprietor, 
but  does  not  touch  the  question  of  liability  for  the  negligence 
of  an  officer  necessarily  employed  beyond  the  supervision  of  the 
corporation  in  the  arrest  of  Tiolat(urs  of  its  ordinances.  The 
decision  in  Oiiy  of  8i.  Loui$  t.  Oumo,  12  Mo.  414,  does  not 
touch  the  question  here,  but  is  in  conflict  with  the  decision  of 
the  Ohio  court. 

The  case  of  Mmmm  t.  Miinw^imtity  No.  1,51a.  Ann.  100»  is 
the  case  which  we  eonoeded  in  the  outset  of  this  review  of  au- 
thorities might  snstain  the  position  of  the  appellant.  In  that 
ease  the  municipality  was  subjected  to  the  payment  of  damages 
caused  by  the  negleotof  the  keeperof  the  police  jail  to  advertise 
the  imprisonment  of  a  runaway  slave.    It  is  possible  that  that 
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ease  may  be  diatingiiiBhed  in  the  suBoeptilnlily  of  the  jailer's 
oonduiet  of  saperrision.  But^it  is  unnecessazy  that  we  should 
pause  to  make  such  a  distinotion.  The  same  court  in  the  sub- 
sequent case  of  Stewart  t*  C7%  ijf  New  OrleanM^  9  Id.  461  [(H 
Am.  Deo.  218],  held  that  the  corporation  was  not  liable  for  the 
negligence  of  the  watch  in  the  arrest  of  a  slave,  whereby  the 
slave  was  killed.  That  case  was  strikingly  similar  to  this,  and 
inrolved  the  same  principle.  It  asserts  Ue  doctrine  that  mu- 
nicipal corporations  enjoy  the  exemption  of  government  from 
responsibility  for  its  own  acts,  and  the  acts  of  its  officers  de- 
riving their  authority  from  the  sovereign  power,  whenever  it 
exercises  powers  which  it  possesses  for  public  purposes,  and 
which  it  holds  as  a  part  of  the  government  of  the  countiy. 

The  following  language  is  used  by  Mr.  Justice  Gowen  in  the 
case  of  Mdfiin  v.  Mayor  of  BrooUyn,  1  Hill  (N.  T.),  646:  *'li 
[a  municipal  corporation]  is  a  political  body,  bound,  I  admit, 
and  liable  to  an  action,  when  incurring  a  debt  through  its  cor* 
pozate  officers,  acting  within  the  line  of  their  duty;  but  not  for 
either  misfeasance  or  non-feasance  committed  by  independent 
corporate  officers:*'  Fbx  v.  Northern  Liberiies,  8  Watts  ft  8. 
108. 

Our  review  of  the  authorities  shows  that  there  is  no  great  uni- 
formity of  decision  as  to  the  principle  which  governs  the  liability 
of  municipal  corporations  for  the  misfeasances  and  malfeasances 
of  their  agents.  None  of  them,  however,  are  in  conflict  with 
the  doctrine  laid  down  by  us  as  controlling  the  decision  of  this 
case,  unless  we  so  regard  the  case  of  «/oftnsonv.  MunieipaUiy  No.  1, 
6  La.  Ann.  100,  from  which  all  weight  as  an  adverse  authority  is 
taken  away  by  the  subsequent  decision  of  the  same  court.  Hav- 
ing decided  this  ease  without  involving  the  points  of  contest* 
among  the  decisions,  it  is  not  incumbent  upon  us  to  attempt  to 
harmonise  them,  or  to  pass  our  judgment  upon  any  of  them  as 
expositions  of  the  law.  We  have  stated  and  decided  the  ques- 
tion of  the  liability  of  the  appellee  upon  the  circumstances  of 
the  case.  We  do  not  inquire,  and  do  not  mean  to  decide, 
whether  the  concurrence  of  all  the  circumstances  from  which 
the  exemption  from  liability  in  this  case  is  deduced  is  indispen- 
sable to  the  conclusion  we  have  attained.  We  decide  this  case 
upon  grounds  which  we  conceive  perfectly  safe  and  sound,  and 
we  leave  any  future  case  which  may  not  be  identical  with  it  to 
be  met  whm  it  may  arise. 

The  judgment  of  the  court  below  is  affirmed. 
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UmnofAL  OoBTORATioii's  LiABiuTT  WISH  Bbpbovio  iis  Pdbuo  Got- 
BBmrniTAL  P0WSR8:  See  LoriOard  ▼.  Toium  qfMomroef  92  Am*  Deo.  190^ 
and  note  oolleotiiig  other  oaaei;  Stewart  v,  CUif  a^f  New  Orieame^  01  Id.  218» 
end  note  thereto  ooUecting  the  prior  oaaee  in  thie  eeriee.  This  biter  ease  ia 
in  all  reepecti  eimilar  to  the  principal  case.  The  mle  ezempti  mnnidpil  cor* 
poratione  from  llaUlitiy  iu  all  caaee  of  injury  canted  by  the  negligence  of  theii 
oflHeera  when  they  are  independent  of  mnnicipal  control,  and  were  appointed 
in  obedience  to  a  etatnte,  and  the  injury  was  inflicted  by  them  while  in  the 
performance  of  a  pablic  senrtce  not  peculiarly  local  or  corporate,  nnleae  they 
aio  made  liable  by  ezpreaa  legialatlTe  enactment:  Symonde  y.  8ujpervUor%  ^ 
Cloy Otaity,  71  ni.  8S7;  Ortemeoodw.  LouMvUte,  13 Both, 229;  OUy^Biek 
■MMf  T.  Lotig^i  AdmW^  17  Oratt.  882,  all  citing  the  principal 
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09am  ov  Gbasoiet  has  JcnusoicnoK,  at  Sim  of  Svockholdeb,  to 
Bntnunr  Cobpo&atioh  from  iaaning  certificatea  of  depoait  with  the 
intent  that  they  ahoald  circolate  aa  money  when  it  haa  no  authority  ao 
to  do,  and  anch  iiaae  would  aubject  it  and  ita  officera  to  loaaea  and  penal- 
tiai»  and  inTolve  a  violation  of  ita  charter. 

pQiwiE  TO  Lhrtb  CmnnoATis  .ov  Dsposit,  with  Ihtxht  that  Tnir 
flHOULD  Cibcvlatb  AS  MoKiT,  IB  NOT  WITHIN  Chabtkb  which  coufera 
upon  an  inaunmce  company  the  power  to  receive  money  in  truat  or  on 
depoait,  and  '*  to  give  acknowledgmenta  for  depoaita  in  auch  manner  and 
fonn  aa  they  may  deem  convenient  and  neceaaaiy  to  tranaaot  anch  buai- 
aeaa."  Such  power  to  iaane  paper  for  circulation  aa  money  ia  not  ex* 
pteaaly  given  in  the  charter,  and  when  not  ezpreaaly  given  in  corporate 
cfaartera,  ia  forbidden  by  aection  1484  of  the  Alabama  code. 

Bni*  IN  Equitt  n  iNBOFnoiSNT  which  aeeka  to  reatrain  the  diraotora  of  an 
incorporated  company  from  iiauing  certificatea  of  depoait  which  ahow 
upon  their  face  that  they  were  intended  to  circulate  aa  money,  unleaa 
there  ia  an  allegation  in  the  bill  that  they  were  intended,  when  iaaued, 
to  circulate  aa  money.  It  ia  not  a  conduaion  of  law  from  the  face  of  tha 
oertlfieatea  that  the  purpoee  of  their  iaane  would  be  that  they  might  cir- 
culate aa  money,  but  ia  an  inferenoe  of  one  fact  from  another,  which  may 
be  overcome  by  countervailing  evidence. 

Bill  in  equity  by  a  stockholder  against  the  direotors  of  an 
incorporated  insnranoe  oompany.  A  demnner  to  the  bill  was 
overruled,  and  there  being  no  answer  filed,  the  bill  was  ordered 
to  be  taken  as  confessed,  and  the  d^endants  appealed.  The 
other  faets  are  stated  in  the  opinion. 

Jchn  it  Elmore  and  8.  F.  Bale^  tor  the  appeUants, 

Jkmer  Beavis,  contra. 


By  Court,  Walbb,  J.    Sections  8268,  8289,  and  936  «f  ILe 
soda  are  in  the  following  words:  ''Any  person,  private  cor^k^ra- 
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tion«  or  umodMikm  who,  witlioat  autboriiy  of  law,  makes  or 
^mits  any  paper  to  answer  the  purposes  of  monej,  or  for  gen* 
eral  drculation,  such  person,  and  each  indiyidnal  of  such  cor* 
poiatiQn  or  association,  on  conviction,  must  be  fined  not  less 
than  tweniy  or  more  than  one  hundred  dollars,  and  may  be  im- 
prisoned not  more  than  twelve  months."  "Any  person  in  tins 
state  who  signs  any  paper  to  be  put  in  circulation  as  money, 
except  under  the  authority  of  this  state,  or  countersigns  the 
same,  must,  on  conviction,  be  fined  in  a  sum  not  less  than  one 
hundred  or  more  than  five  hundred  dollars;  and  the  signature 
of  such  person  to  any  such  paper  must  be  taken  as  genuine 
unless  the  fact  of  signing  be  denied  on  oath  by  the  defendant.** 
**  Every  bill  of  exchange,  note,  bond,  or  instrument  of  any  de- 
scription, whatever  may  be  its  form  or  device,  issued  with  the 
intent  to  circulate  the  same  as  money,  without  authority  of  law, 
is  an  absolute,  unconditional  promise  of  the  association  or  per- 
son putting  such  bill,  note,  or  other  instrument  in  circulation^ 
and  may  be  sued  on  by  the  holder  thereof  without  transfer  or 
assignment,  and  without  demand,  protest,  or  notice,  and  the 
amount  thereof  recovered,  with  interest  thereon  at  the  rate  of 
fifty  per  cent  per  annum  from  the  date  thereof,  or  firom  the  time 
the  same  was  put  in  circulation." 

From  these  statutes,  it  is  manifest  that  the  issue  of  paper  by 
the  Gh&inesville  Insurance  Company,  with  the  intent  that  it 
should  circulate  as  money,  without  the  authority  to  do  so, 
would  subject  it  and  its  active  officers  to  losses  and  severe  pen- 
alties, as  well  as  involve  a  violation  of  its  charter.  If  the  cor- 
poration was  about  to  do  that  thing  which  would  be  attended 
by  such  consequences,  the  court  of  chancery  had  jurisdiction 
to  interpose  its  preventive  power  at  the  instance  of  a  stock- 
holder: Dodge  V.  Woolaey,  18  How.  881-841;  Chntiopker  v. 
Mayor  of  New  York,  18  Barb.  667. 

This  case,  then,  turns  upon  the  question  whether  the  bill 
shows  that  the  corporation  is  about  to  issue,  without  authority, 
certificates  of  deposit,  with  the  intent  that  they  should  oiroo- 
late  as  money.  In  the  solution  of  this  question,  two  points  of 
controverqr  are  presented;  1.  As  to  the  power  of  the  oorpora- 
tion  to  make  such  issues  with  such  intent;  and  2.  As  to  the 
sufficien<7  of  the  bill  to  show  the  intent. 

1.  In  determining  the  extent  of  the  corporate  authority,  it 
is  proper  to  look  to  a  law,  found  in  the  code,  which  was  in  force 
bef  (»e  the  adoption  of  the  aot  of  incorporation.  The  law  al- 
luded to  is  as  follows:  **  No  private  eorponation,  to  wlikh  aoch 


i 


Jan.  185&]  Bubs  v.  Andkbsov.  61S 


powera  are  not  m^ftimty  gtren,  ahall,  by  any  fanplicatioii  or 
stmotiony  be  deemed  to  poeaeeB  the  power  of  diaoountmg  bills, 
notes,  or  other  evidenoes  of  debt,  of  reoeiTing  deposits,  of  buy- 
ing and  selling  gold,  silTer,  bullion,  or  foreign  coin,  or  of  issa- 
ing  bills,  notes,  or  other  evidences  of  debt,  upon  loan,  or  for 
eirculation  as  money:"  Code,  sec.  1481.  This  statute  must 
operate  in  the  construction  of  the  charters  of  all  private  corpo- 
rations adopted  after  its  enactment:  Branch  Bank  eio,  v.  JbiMt, 
5  Ala.  487;  Angell  &  Ames  on  Corp.,  8d  ed.,  289,  210;  People 
V.  VHca  Ins.  Oo.,  15  Johns.  868  [8  Am.  Dec.  248]. 

But  it  is  said  that  the  legislature  could  repeal  that  statute, 
and  have  done  so  in  effect,  so  far  as  this  corporation  is  concerned, 
in  the  charter.  No  provision  of  the  charter  expressly  repeals 
that  statute.  If  the  charter,  when  considered  alone,  and  with- 
out reference  to  any  other  law,  would  merely  authorize  the  **  im- 
plication or  construction"  that  the  corporation  had  the  power 
to  issue  paper  for  circulation  as  money,  it  would  not  effect  an 
exemption  from  the  prohibitory  section  of  the  code  above  copied, 
or  operate  a  repeal  of  it  as  to  the  particular  corporation.  Cor- 
porations which  would  otherwise  have  the  power,  by  implication 
or  construction,  are  those  which  the  prohibitory  section  of  the 
code  is  designed  to  restrict.  If  it  does  not  restrict  such  corpo- 
rations, it  has  no  effect,  and  is  virtually  repealed  by  the  contin- 
gency in  which  it  was  designed  to  exert  its  force.  It  is,  then, 
only  necessary  to  inquire  whether  the  charter  expressly  grants 
the  power  in  question;  for  if  it  does  not,  there  is  no  repeal  or 
modification  of  the  prohibitory  section  of  the  code,  so  as  to 
secure  an  exemption  from  the  restriction  of  that  section. 

The  only  section  of  the  charter  supposed  to  bear  on  this  ques- 
tion is  in  the  following  words:  **  The  said  company  shall  be  au- 
thorijEed  to  receive,  in  trust  or  on  deposit,  all  funds  or  moneys 
that  may  be  offered  to  them,  whether  on  interest  or  otherwise; 
and  that  they  have  power  to  give  acknowledgments  for  deposits 
in  such  manner  and  form  as  they  may  deem  convenient  and 
necessary  to  transact  such  business;  all  such  moneys  so  depos- 
ited being  free  from  loss  or  indebtedness,  growing  out  of  the 
insurance  business  of  said  company."  The  power  to  issue  pa- 
per for  circidation  as  money  is  not,  in  this  extract  firom  the 
charter,  given  by  name;  and  we  think  it  demonstrable  that  it  is 
not  included  in  any  of  the  express  powers  named. 

The  authority  to  give  acknowledgments  of  deposits  in  such 
**  manner  and  form  "  as  the  corporation  might  deem  convenient, 
cndoubtedly  clothes  it  with  a  discretion  as  to  the  manner  and 
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form  of  the  acknowledgments.  Bnt  that  diaoretion  ia  not  un- 
limited. It  is  limited  bj  the  scope  of  the  power  conferred: 
OUy  Oauneil  of  Monigomery  t.  McnUgomery  and  Wetumpka  Plank 
Road  Co..  81  Ala.  76;  BeaJty  t.  Ktundgr,  4  Pet  163-171;  People 
T.  VHca  Ine.  Co.,  16  Johns.  868  [8  Am.  Deo.  248].  The  power 
is  to  reoeiTe  deposits  and  give  acknowledgments,  in  manner  and 
form  convenient  and  necessazy  to  transact  the  business  of  receiT- 
ing  deposits.  The  discretion  of  the  corporation  is  in  the  selec- 
tion of  the  manner  of  the  instruments  by  which  it  will  ezecate 
the  power  of  receiying  deposits,  and  it  mnst  be  exercised  within 
the  area  of  that  power.  It  cannot  be  exercised  for  the  purpose 
of  giving  their  certificates  of  deposit  a  drcnlation  as  money, 
because  their  power  is  to  act  as  a  depositary*  and  to  give  ac- 
knowledgments as  evidences  of  deposit,  and  they  have  no  power 
to  emit  paper  to  answer  the  purposes  of  money.  The  charter 
itself  limits  the  discretion  to  a  manner  and  form  convenient  and 
necessary  in  the  transaction  of  the  business  of  a  depositary. 
The  power  of  issuing  certificates  of  deposit  is  distinct  and  dis- 
tinguishable from  that  of  issuing  paper  for  circulation  as  mon^. 
Certificates  of  deposit  may  be  somewhat  assimilated  to  paper 
money  in  their  susceptibiliiy  of  transfer;  but  th^are  difCorent, 
and  the  discrimination  between  them  is  as  easy  as  between  ordi- 
nary promissory  notes  and  bank  bills.  The  power  to  issue  pa- 
per which  may  be  transferred  is  not  a  power  to  issue  paper  to 
circulate  as  money.  If  the  corporation  should  issue  its  certifi- 
cates of  deposit  in  a  manner  and  form  to  procure  for  them  a 
circulation  as  money,  it  would  issue  them  in  a  manner  and  form 
not  merely  convenient  and  necessary  to  transact  the  business  of 
a  depositary,  but  to  transact  that  business,  and  also  the  addi- 
tional and  distinct  business  of  emitting  paper  to  answer  the 
purposes  of  money.  The  corporation  may  issue  its  certificates 
of  deposit  in  any  manner  and  form  which  will  accomplish  its 
business  of  a  depositary,  but  not  in  such  manner  and  form  as 
will  accomplish  that  and  another  business.  If  it  can  so  fashion 
its  certificates  of  deposit  as  to  procure  for  them  a  circulation  as 
money,  it  can  add  to  its  granted  powers  by  an  ingenious  device, 
and  obtain  by  subterfuge  an  authority  which  legislative  caution 
withheld  from  it.  The  corporation  has  not  ttie  authority  to 
issue  paper  to  answer  the  purposes  of  money,  or  to  give  its  cer^ 
tificates  a  form  and  semblance  which  will  accomplish  that  object. 
2.  The  question  still  to  be  considered  is,  whether  the  bill  of 
complainant  shows  that  the  corporation  was  about  to  issue 
paper  to  answer  the  purposes  of  money.    The  allegation  is. 
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that  oerfcain  engiaTed  fomui  of  oertdfioatesof  deposits,  spedmens' 
of  which  are  attached  as  exhibits  to  the  bill,  and  made  parts  of 
it,  were  adopted  by  the  board  of  directors,  and  show  upon  their 
face  that  they  were  intended  to  pass  from  hand  to  hand  a» 
money,  or  in  lien  of  money.  The  pleader  does  not  say  that  the 
oertifioates  were  intended  when  issued  to  circulate  as  money; 
but  that  the  engraved  forms  manifest  upon  their  face  the  intent. 
Is  that  so  T  Is  the  intent  a  l^gal  conclusion  from  those  engraved 
forms,  and  from  the  fact  that  they  are  about  to  be  filled  up  and 
emitted  t 

The  engraved  forms  are  in  the  similitude  of  bank  notes,  and 
have  the  vignette  and  other  embellishments  characteristic  of  bank 
notes.  Their  amounts  are  designated,  as  the  denominations 
of  bank  notes,  by  marginal  letters  and  figures.  They  are  num« 
bered  and  letterod  as  bank  notes;  are  to  be  signed  by  the  pre- 
sident, and  countersigned  by  the  secretary;  are  for  amounts 
of  one,  two,  and  three  dollars,  payable  to  bearer  on  the  return 
of  the  certificate,  which  is,  in  effect,  the  same  as  if  they  were 
payable,  like  bank  notes,  on  demand;  and,  in  addition  to  all 
this,  th^  are  printed  on  bank-note  paper.  They  differ  from 
bank  bills  only  in  the  fact  that  they  purport  to  be  certiflcatea 
of  deposit,  and  are  redeemable  in  bills  of  specie-paying  banks;. 
From  these  evidences,  patent  upon  the  faces  of  the  engraved 
forms,  a  chancellor,  in  passing  like  a  juror  upon  the  facts,  would 
infer  the  fact  that  th^  were  intended  to  answer  the  purposes  of 
money.  Every  characteristic  which  could  contribute  to  procuva 
for  them  a  droulation  as  mon^,  without  the  abandonment  of 
the  name  of  certificates  of  deposit,  has  been  given  to  them;  anA 
then  their  small  amounts  clearly  indicate  the  intention  that  they 
should  issue  for  sums  not  adapted  to  represent  singly  an  entix^ 
amount  deposited  but  suitable  for  circulation  as  money.  The 
authorities  fully  maintain  the  proposition  that  the  intent  as  a 
fact  might  be  inferred  from  such  testimony:  Saffcrd  v.  Wychoff^ 
1  Hill  (N.  T.),  16;  S.  0.,  4  Id.  442;  Smiih  v.  Strong,  2  Id.  241; 
JSoieUon  Coal  Co.  v.  Megargd,  4  Pa.  St.  824;  AUomey-Oenerat 
V.  Life  and  Fire  Ins.  Co.,  9  Paige,  470. 

But  the  inference  of  the  intent  would  be  but  the  inference  of 
one  fact  from  another.  It  is  not  sufficient  in  chancery  pleading 
simply  to  aver  the  evidence  from  which  a  required  fact  might  bo 
inferred,  although  the  evidence  itself,  if  uncontradicted  and  not 
overcome  by  opposing  proof,  might  be  sufficient  to  induce  a 
chancellor  or  a  jury  to  find  the  fact  from  it:  Knight  v.  Vard^ 
sum.  26  Ala.  262;  CoMJo  v.  Thompson,  9  Id.  987;  Ogletree  v. 
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8t<ae,  28  Id.  701;  Oliver  y.  State,  17  Id.  697.  The  aTerment  of 
the  evidenee  aiforded  by  the  engraved  forms,  although  unop- 
posed it  might  justify  the  conclusion  of  the  neoessaiy  fact  that 
the  intent  existed,  cannot  be  substituted  for  the  averment  of  that 
fact.  That  CTidence  is  not  the  requisite  fact.  It  but  produces 
that  combination  of  probabilities  from  which  disputed  facts 
are  inferred,  and  may  be  overcome  by  countervailing  evidence: 
Carter  v,  Anderson,  4  Qa.  517. 

The  averment  that  the  engraved  forms  show  the  intent  is  a 
statement  that  such  is  the  conclusion  of  law.  The  correctness 
of  such  a  statement  the  demurrer  does  not  have  the  effect  of  ad- 
mitting: Story's  Eq.  PL,  sec.  452;  Carter  v.  Anderson,  mipra. 
It  IB  not  a  conclusion  of  law  from  the  face  of  the  certificates 
that  the  purpose  of  their  issue  would  be  that  they  might  circu- 
late as  money.  The  averment  of  the  bill  is,  therefore,  insuffi- 
cient to  show  the  intent;  consequently  the  bill  does  not  contain 
equity,  and  the  demurrer  should  have  been  sustained. 

The  decree  of  the  court  below  is  reversed  and  the  cause  re- 
manded.   

Right  of  Stockholdbb  to  Sua  Corporation:  Bodgu  v.  Nem  Englamd 
Screw  Co.,  63  Am.  Deo.  624,  and  the  note  thereto  diacnsBing  the  subject  at 
length;  Prown  v.  Van  Dyke,  55  Id.  250;  Smilh  v.  Poor,  63  Id.  672;  Sean  v. 
Hotchku4,  65  Id.  557;  Treadwell  v.  Salisbury  Mfg.  Co.,  66  Id.  490,  and  the 
Aot^  thereto. 

OoRPORATIOV  has  OITLT  SUOH  POWBRS  AS  ARR  GraNTBD  RT  m  CHAR- 
TER: DugoM  y.  Bridge  Co.,  67  Am.  Deo.  464;  Ccmnumwealth  v.  Erie  etc  B.B. 
Co.,  Id.  471,  and  the  casea  cited  in  the  note  thereto;  Penobscot  Boom  Oorpo- 
ration  v.  Lanuon,  33  Id.  656,  and  the  note  thereto  collecting  prior  caaea  in 
this  eeriea. 

Iksurancb  Company  oak  Do  No  Bankivo  Businbss,  where  iti  franchiao 
ia  a  grant  of  power  aa  an  insnranoe  and  trust  company  only:  Ohio  L^fe  /nt. 
dfc  Trust  Co.  V.  Merchant^  etc  Co.,  53  Am.  Deo.  742;  Blair  ▼.  Perpetual  Ins. 
Co.,  47  Id.  129;  and  the  powers  of  corporations  cannot  be  exercised  for  par- 
poses  foreign  to  their  creation:  Bivanna  Xavigation  Co.  v.  Dawsons,  46  Id. 
183;  State  v.  Commissioners  qf  Mansfield,  57  Id.  409;  aa  to  what  incidental 
powers  a  corporation  haa,  see  the  note  to  the  laat  caae,  colleoting  prior 


Steele  v.  MoTyeb's  Admikibtrator. 

[81  Alabama,  667.] 
Dhlarations  op  Defendants  in  Action  against  Common  Carrisr  pob 
Neoligenoe  abb  not  Admissible,  when  the  declarations  aonght  to  be 
introduced  are  statements  of  facts,  which,  at  the  time  of  giving  instmo- 
tions  to  the  master  of  his  flat-boat  not  to  take  any  freight  until  he  reiiohed 
a  certain  point  in  the  river,  the  defendant  stated  as  reasona  for  not  tak« 
ing  a  full  cargo  until  after  reaching  the  designated  point;  as,  while  Ih* 
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instractioiMi  given  to  tho  maatar  may  be  adialtilbla^  yat  it  ia  not  pannia- 
aible  to  make  tbeir  admiaaibility  a  pretext  by  whicb  to  obtain  the  benefit 
of  deolarationa  aa  to  facts  made  at  the  same  time. 

OwxBBS  OF  Flat-boat  Holding  Thembelvbs  out  as  Ebadt  akd  Will- 
00  TO  BBcnrvii  Frbioht  from  the  pablie  generally  ai»  ooounon  car^ 
riera,  although  only  making  a  tingle  trip,  and  raoeiying  a  part  ol  a  caigo 
only;  and  the  receipt  of  freight  by  the  roaater  of  the  boat,  in  violation 
of  the  iiuBtmotiona  of  the  owners,  does  not  a£Eect  their  liability  aa  com- 
mon carriers.  But  if  they  did  not  hold  themselves  oat  aa  ready  aod 
willing  to  receive  freight  from  the  public  generally,  but  only  proposed 
to  take  the  freight  of  particular  persons  with  whom  engagements  were 
made,  they  are  not  common  earners;  and  the  persona  shipping  freiglit 
under  receipt  from  the  maater  of  the  boat,  ia  violation  of  the  private  in* 
strucUons  of  the  owners,  cannot  hold  them  liable  aa  common  carriers  for 
loss  of  the  goods. 

Ehrn>KNCB  that  Duxndants  had  bexk,  m  Fobmkb  Teabs,  Enoaobd  nr 
Tbanspobtation  for  Pubuo  Oeneballt  is  Admibsiblx  and  proper 
for  the  consideration  of  the  jury  in  determining  the  question  whether 
they  were  common  carriers;  but  it  would  not  necessarily  be  eenofantTek 

Wrbok  of  Flat-boat  ufon  Subkjen  Loo  i^r  Bivbb  is  kot  Loas  fbov 
"Act  of  God;**  the  human  agency  directing  the  boat  against  the  log 
being  the  immediate  and  direct  cause  of  the  Ices,  and  such  loss  ia  classed 
among  the  dangers  of  the  river. 

Pabol  Evidbngx  is  Admissible  of  Custom  ESzistino  on  Pabtioulab 
RmsB  ExxMFTiNo  Flat-doatmbn  from  loasea  caused  by  the  dangers  of 
the  river,  although  the  bill  of  lading  containB  no  such  exoeption;  but  to 
oonatitute  a  good  custom,  it  is  requisite  that  it  ahould  have  been  uniform^ 
and  so  generally  known  and  acquiesced  in,  and  so  well  established,  that 
the  parties  must  be  presumed  to  have  contracted  with  reference  to  It. 

Casb  by  William  McTyer  against  John  C.  Steele,  William 
HendriXy  and  William  S.  Hanna,  as  common  canriexs,  for  dam- 
ages for  the  loss  of  cotton  shipped  on  a  flat-boat  of  the  defend- 
ants from  a  point  on  the  Cahaba  river,  in  Bibb  county,  to  Mobile. 
On  the  first  trial  of  this  case,  the  plaintiff  was  compelled  to  take 
a  nonsuit,  and  this  court,  on  a  former  appeal,  set  the  same  aside 
and  remanded  the  case.  The  cotton  was  received  on  board  of 
the  flat-boat  by  Steele,  as  master  of  the  boat,  and  a  bill  of  lading 
was  given  by  him,  which  contained  no  exemption  from  liability 
for  losses  from  dangers  of  the  river.  After  the  cause  wan 
remanded,  the  defendants  Hendrix  and  Hanna  pleaded  non  eti 
facium  to  the  bill  of  lading,  and  the  court  sustained  a  demurrer 
to  the  plea,  but  refused  to  visit  the  demurrer  on  the  declaration. 
The  boat  upon  which  the  cotton  was  shipped  was  a  new  one, 
and  had  been  brought  down  the  river  by  Steele,  as  master  or 
pilot.  The  plaintiff's  cotton,  together  with  some  belonging  to 
one  Ifiassey,  was  loaded  at  a  point  on  the  river  in  Bibb  county* 
The  cargo  was  completed  at  Lockett's  landing  in  Perxy  eouniy. 


i 

i 


M8  Steels  v.  MgTteb's  Abh^b.  [AklMunah 

by  plftcing  on  board  cotton  belonging  to  one  Lookett  and  one 
Kaye.  The  boat  was  afterwards  run  against  a  log*  seTeral  feet 
of  which  projected  above  the  water.  There  was  evidence  to 
show  that  there  was  room  enough  to  pass  on  either  side  of  the 
log  in  safety,  and  several  old  river  pilots  testified  that  its  pre»* 
enoe  was  well  known,  and  that  its  position  could  easily  have 
been  determined  by  the  ripple  caused  by  the  part  submerged. 
Evidence  on  the  part  of  the  defendants  was  introduced,  showing 
that  the  boat  was  properly  constructed  and  manned  by  ezperi* 
enced  river  men,  and  that  Steele  was  a  skillful  pilot  and  of  many 
years'  experience  on  this  river;  that  the  place  near  where  the 
boat  was  wrecked  was  one  of  difficult  navigation;  that  imme- 
diately after  successfully  passing  a  dangerous  place,  an  officer  on 
the  boat  cried  out  that  all  was  safe,  and  Steele  thereupon  gave 
way  on  his  oar,  and  the  boat  swinging  around  struck  the  log, 
DO  one  on  the  boat  having  seen  it  until  after  the  boat  struck; 
that  one  of  the  oarsmen  testified  that  he  saw  the  boiling  of 
the  water  over  the  root  of  the  log,  but  this  was  some  distance 
from  where  the  boat  struck,  and  did  not  show  how  the  log  lay. 
Evidence  was  also  introduced  by  the  defendants  tending  to 
ehow  that  it  was  customary  for  these  flat-boats  to  make  but  one 
trip  down,  and  that  their  freight  was  engaged  beforehand,  and 
no  other  was  taken,  except  when  requested.  The  captain  or  man« 
ager  of  the  boat  took  freight  from  the  banks  and  receipted  for 
it  when  hailed,  on  the  way  down,  making  no  regular  stops,  and 
inviting  none  to  ship  freight  on  the  boat;  and  that  when  Mobile 
was  reached  the  boats  were  either  sold  for  lumber  or  fuel. 
Hendrix  and  Hanna  were  the  owners  of  the  flat-boat,  and  Steele 
was  only  their  pilot;  and  the  owners  had  engaged  to  take  Lodk- 
ett's  cotton  to  Mobile  on  a  contract  made  prior  to  the  loading, 
but  the  rest  of  the  cargo  was  taken  on  board  without  any  pre- 
vious contract.  Several  witnesses  were  examined  on  behalf  of 
the  defendants,  and  testified  to  the  existence  of  a  custom  on  this 
river  exempting  the  owners  of  flat-boats  from  liability  for  losses 
which  occurred  from  the  dangers  of  the  river,  whether  such  ex- 
emption was  contained  in  the  bill  of  lading  or  not;  but  other 
witnesses  on  behalf  of  the  plaintiff  testified  that  although  th^ 
bad  been  engaged  in  running  flat-boats  on  this  river  for  many 
years,  they  had  never  known  of  any  such  custom.  The  court, 
among  other  things,  instructed  the  jury  that  there  was  not  before 
them  sufficient  evidence  to  establish  a  custom  which  exempted 
the  defendants  from  liability  for  losses  from  dangers  of  the  river, 
when  the  bill  of  lading  contained  no  exemption  for  liability  for 
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saeh  losses.  The  tturd  instmetioii  asked  by  the  defendants, 
and  refused  bj  the  oonrt,  was  to  the  effect  that  if  this  boat  was 
constructed  and  procured  for  the  purpose  of  making  a  single 
trip,  and  that  its  cargo  was  engaged  beforehand,  and  that  there 
was  no  evidence  that  the  defendants  were  bound  to  receive  any 
cotton  that  might  be  offered  to  them  on  tender  of  the  payment 
of  freight,  that  then  they  were  not  common  carriers,  and  not 
responsible  as  such.  The  sixth  instruction  asked  by  the  de- 
fendants, and  refused  by  the  court,  was  to  the  effect  that  if  Hen« 
drix  and  Hanna  were  not  engaged  in  the  business  of  common 
carriers  in  Bibb  county  at  the  time  the  plaintiff's  cotton  was 
taken  on  board,  but  had  engaged  a  load  for  it  below  on  the  river 
in  Peny  county,  and  that  if  Steele  was  merely  their  pilot,  and 
received  the  plaintiff's  cotton  on  board  in  Bibb  county,  con« 
traiy  to  the  instructions  of  Hendrix  and  Hanna,  then  these  lat- 
ter were  not  liable,  unless  they  adopted  the  contract  with  full 
knowledge  of  it.  The  defendants  appeal,  and  assign  as  enor  all 
the  adverse  rulings  of  the  court,  and  the  refusal  to  give  the 
chaiges  requested.    The  other  fiiots  are  stated  in  the  opinion. 

Brooks  and  CfarroU^  for  the  appellants. 
Wittiam  M,  Byrd  and  J.  R.  John,  contra. 

By  CSourt,  Walksb,  J.  In  the  argument  of  appeUants*  coun- 
sel, no  defect  in  the  declaration  is  pointed  out,  and  none  has 
been  detected  by  us.  We  decide,  therefore,  that  there  was  no 
error  in  the  failure  to  visit  upon  the  dedication  the  demurrer 
to  the  d^endants*  plea. 

That  one  of  the  d^endants,  after  the  disaster  to  the  boat, 
offered,  imder  the  circumstances  stated,  to  pay  two  dollars  per 
bale  for  the  services  of  a  steamboat  in  saving  and  freighting  the 
cotton  to  Mobile,  was  not  evidence  for  the  exclusion  of  which 
the  appellants  can  complain,  and  there  was  no  error  in  rejecting 
such  evidence. 

The  court  penoitted  the  defendants  to  prove  that  instructions 
were  given  by  one  of  the  owners  to  the  master  of  the  boat  that 
he  should  not  take  on  board  any  cotton  until  he  got  to  Look- 
ett's  landing,  a  point  below  that  at  which  the  plaintiff's  cotton 
was  received;  and  it  was  then  proposed  to  show  that  in  the  same 
conversation  the  master  was  informed  that  a  load  was  engaged 
at  Locketfs  landing  and  at  points  below  on  the  river,  and  that 
that  was  the  reason  why  it  was  desired  he  should  receive  no 
cotton  above  Lockett's  landing.  This  latter  proof  the  court 
properly  rejected;  for,  conceding  that  it  was  competent  to  prove 
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flM  poTOfioiMi  cigageiiiuit  of  » load  at  and  below  LookeU's  land- 
ing»  it  was  not  permisaible  to  make  the  proof  by  the  intzodmy 
tion  of  the  defendants'  deolarations.  If  the  defendants  had  a 
light  to  grre  in  eridence  the  instruotions  to  the  maater  of  the 
boat,  it  waa  not  pennisaible  for  them  to  make  that  a  pretext  bj 
which  to  obtain  tiie  benefit  of  dedarationa  aa  to  facta  made  i^ 
the  same  time. 

The  American  deoisiona  are  conflicting  as  to  what  conatitates 
a  common  carrier.  We  haTc  examined  those  as  well  aa  many 
English  cases,  and,  without  reviewing  them,  we  announce  our 
eondusions.  If  the  appellants  built  or  procured  a  flat-boat  with 
which  to  cany  cotton  down  the  Cahaba  river,  and  thence  to 
Mobile,  though  only  for  a  single  trip,  and  held  themselves  out 
as  ready  and  willing  to  cany  cotton  on  their  boat  for  the  people 
generally  who  wished  to  send  their  cotton  to  Mobile,  then  they 
would  be  common  earners,  and  those  who  placed  cotton  upon 
the  boat  could  not  be  affected  by  any  private  instructions  which 
might  have  been  given  to  the  master  of  the  boat  as  to  the  point 
on  the  river  above  which  he  was  to  take  W  no  cotton.  On  the 
contrary,  if  the  appellants  did  not  hold  themselves  out  as  ready 
and  willing  to  carry  cotton  for  the  public  generally,  to  the  ex- 
tent of  a  proper  load  for  the  boat,  or  in  other  words,  did  not 
constitute  themselves  the  servants  of  the  public  in  that  business, 
but  only  proposed  to  take  the  cotton  of  some  particular  persons, 
with  whom  engagements  were  made,  they  were  not  common 
carriers.  If  the  appellants,  having  engaged  a  part  of  the  load- 
ing for  the  boat,  held  themselves  out  as  ready  to  cany  for  any 
person  or  persons  to  the  extent  of  the  remaining  capacity  of  the 
boat,  then  they  would  be  liable  as  common  carriers  to  such  per- 
sons as  availed  themselves  of  such  offer  of  their  services  to  the 
public  generally  as  carriers.  These  questions,  under  the  proof, 
should  have  been  left  to  the  juzy,  and  the  court  erred  in  not 
giving  the  third  and  sixth  charges  asked.  We  cite  the  authori- 
ties bearing  on  this  branch  of  the  case:  1  Paisons  on  Oont.  689; 
2  Kent's  Com.  698, 599;  Edwards  on  Bailments,  425*482;  DwiglU 
▼.  BreiDster,  1  Pick.  60  [11  Am.  Dec.  133];  BoUnMon  v.  Dunmore^ 
2  Bos.  &  Pul.  417;  SaUerlee  v.  Groai,  1  Wend.  272;  •Tocfaon's 
Case,  1  Hayw.  14;  Oiabaum  v.  Eursi,  1  Salk.  249;  Ward 
▼.  Green,  6  Oow.  178  [16  Am.  Dec.  487];  Johrmn  ▼.  Midland 
Bfy  Co.,  4  Exch.  867;  CamfbM  v.  Jforse,  Harp.  L.  468;  Aimsns 
▼•  Slewari,  20  Ohio,  69  [66  Am.  Dec.  445];  Cone  v.  Bernard,  1 
Smith's  Lead.  Caa.  82,  notes;  Fiek  v.  C%qnnan»  2  Ga.  849  [46 
Am.  Deo.  888};  Lane  y.  OaUen,  12  liod.  472;  Aagall  on  Gai^ 
71-T«. 
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The  endenoe  that  the  defendants  had  been  in  fonner  yean 
engaged  for  the  publio  generally  in  the  transportaticm  of  ootton 
to  Mobile  on  flat-boats  wonld  be  proper  for  the  oonsideration  of 
the  jury  in  determining  the  qnestion  whether  they  were  common 
carriers;  bat  it  would  not  neoeesarily  be  condnsiTe.  It  might 
be  that,  notwithstanding  they  had  previously  acted  as  common 
carriers^  they  had  abandoned  the  service  of  the  puUie,  and  were 
simply  engaged  in  the  execution  of  special  contracts.  To  con- 
stitute them  common  carriers,  they  must  be  engaged  in  the  ser- 
rice  of  the  public. 

The  wreck  of  the  boat  upon  the  log  described  in  the  evidence 
would  not  be  a  loss  from  the  **  act  of  Qod."  Oertainly  it  may 
have  been  in  some  sense  by  the  act  of  God  that  the  tree  was 
thrown  from  its  erect  position  and  became  fixed  at  the  place 
where  the  boat  struck  it.  But  then,  it  was  not  the  act  of  Qod 
sfhiidh  caused  the  boat  to  impinge  upon  that  log.  The  act  of 
Ood  was  at  most  but  a  remote  agency  in  the  production  of  the 
Ices;  while  the  human  act  of  directing  the  boat  against  the  log 
was  the  immediate  and  direct  cause  of  the  loss.  This  court  said, 
nearly  twenty-five  years  ajg^o:  "  The  acts  of  Gk>d,  or  the  inevitable 
accidents  which  constitute  a  legal  excuse,  must  be  the  immediate, 
not  the  remote,  cause  of  the  loss:"  Sprowl  v.  KeUar,  4  Stew.  & 
P.  882;  Jones  v.  Pitcher,  3  Id.  135.  By  the  principle  thus 
enunciated  by  this  court  the  writer  of  this  opinion  is  willing  to 
abide.  To  throw  the  onus  of  proving  negligence  upon  the 
owner  of  the  freight,  in  every  case  where  loss  might  be  occa- 
sioned by  the  striking  of  a  hidden  obstruction  placed  by  the 
hand  of  nature,  would  emasculate  the  rule  which  governs  the 
Liability  of  common  carriers,  and  practically  abrogate  the  dis- 
tinction between  the  act  of  God  and  dangers  of  the  river.  I  am 
aware  that  in  some  of  the  American  courts  a  disposition  has 
been  manifested  to  soften  the  stem  rule  of  liability  visited  upon 
common  carriers;  but  I  find  it  sanctioned  by  the  authority  of 
the  common  law,  long  declared  a  necessity  of  commerce,  and 
founded  in  sound  and  wise  policy,  and  think  it  should  be  main- 
tained in  its  integrity,  without  any  yielding  to  the  hardships 
of  particular  cases:  Coggs  v.  Bernard,  1  Smith's  Lead.  Gas., 
Haie  &  Wallace's  notes,  82;  1  Parsons  on  Cent.  634;  Ed- 
wards on  Bailments,  464;  McArthur  v.  Sears,  21  Wend.  190; 
AngeU  on  Garriers,  sec.  154;  Oordtm  t.  Buchanan,  6  Yerg.  71-88; 
Ush  ▼.  Chapman,  supra;  2  Kent's  Gom.  602,  603;  Abbot  on 
Shipping,  382;  Tkmeyv.  Wilson,  7  Terg.  340  [27  Am.  Dec.  615]. 

We  decline  to  overrule  the  decision  of  this  court  in  Esell  v. 
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Hitter,  6  Port  807.  See  the  decision  at  this  term  in  the  case  of 
Hibier  t.  McCartney,  81  Ala.  601,  where  a  aimilar  qaestion  Ib 
considered.  It  was  therefore  competent  for  the  defendants  to  es- 
tablish the  custom  which  they  claim  to  haye  existed.  There  was 
some  proof  conducing  to  show  such  custom;  and  even  though 
it  may  haTc  seemed  to  the  court  to  have  been  totally  insufficient 
or  counterbalanced  by  other  testimony,  it  should  have  been  left 
to  the  jury.  The  jury  should,  howerer,  in  all  such  oases,  be 
carefully  instructed  that  to  constitute  a  good  custom,  it  is  requi* 
site  that  it  should  haye  been  uniform,  and  so  generally  known 
and  acquiesced  in  and  so  well  established  that  the  parties  must  be 
presumed  to  have  contracted  in  reference  to  them:  Partridge  ▼. 
Ibrsyih,  29  Ala.  202;  Alabama  etc.  B.  R.  Co.  v.  JBdd,  Id.  226; 
Price  T.  Whiie,  9  Id.  668;  Barlow  t.  Lamberi,  28  Id.  704. 

What  we  have  said  settles  the  questions  of  law  arising  in  the 
case,  and  will  be  sufficient  to  guide  the  court  below  in  a  future 
trial. 

The  judgment  of  the  court  below  is  reversed  and  the  canae 
remanded. 


Stohs,  J.  In  the  case  of  Cooea  Siver  Steamboai  Co.  t.  Bar^ 
day,  in  manuscript,  I  expressed  my  views  on  the  proper  con- 
struction of  the  phrase  *'  act  of  Qod "  as  applicable  to  the 
liability  of  common  carriers.  Chief  Justice  Bice  and  myself  did 
not  concur  on  that  question,  and  the  result  vras,  that  that  case 
was  affirmed  by  a  divided  court;  Judge  Walker  did  not  sit  in 
that  case. 

In  the  present  case  Judge  Walker  and  myself  are  alone  com- 
petent  to  sit  He  now  expresses  a  concurrence  with  Chief  Jus- 
tice Bice  on  this  question,  and  it  follows  that  theirs  is  now  the 
expressed  opinion  of  the  majority  of  the  court 

Although  I  have  not  changed  my  opinion,  I  now  feel  it  my 
duty  to  permit  their  opinion  of  the  law  to  become  the  judgment 
in  this  cause. 

Bum,  0.  J.,  not  sitting. 

Diamronvs  Cbaraotksistio  or  Couuas  Casbixb  u  that  Hi  Teaxb- 
P0BT8  Goods  iob  Hibs  iob  Pubuo  OnrBBAixT:  CAevoOier  y.  Afiraton,  47 
Am.  Dm.  639,  and  the  note  thereto  diMiusiAg  the  rabjeot  at  length;  PMflee 
V.  Sa^ford,  07  Id.  064;  (TonlM  v.  ButehitMm,  S7  Id.  404,  and  the  note  ool- 
leoting  prior  oaaee;  bat  a  oommon  oarrier  may  avoid  liability  ae  aaoh  by  a 
ipecial  contraot:  KimboU  v.  Butkmd  etc  IL  R.,  62  Id.  667;  Cooper  v.  Bertf, 
68  Id.  408,  and  the  notea  ooUeoting  prior  oaaea. 

*'Aot  of  Qod"  Dkfined:  New  Brungwich  SUamboai  etc  Co.  v.  Tkrt,  64 
Am.  Deo.  8»t,  and  note  thereto  ooUootIng  prior  eaaea.    ^'PerOa  of  the  aaa" 
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aiid««daiigenof  tlMih«r"d«flii6di  JBMCey  t.  .Siufanr,  68  U.  BO;  and  Mt 
alw  the  note  to  Vam  Hem  t.  T6fhr,  41  Id.  281-290^  difleiuidi«  thli  mbjeol 
at  length. 

OSVBBAL  AND  PaBTIOUIAB  UaAOM  AHD  C08IOlf8,  TO  Bl  GOO^  WOWt  WB 

OF  LoNO  STAJn>nfo»  nnifonn  in  operation,  jut  and  reaaonable,  and  known  to 
and  aoqnieaoed  in  by  all  those  whoee  righti  are  affected  thereby:  Hai^watrd 
y.  MiddUtcn^  15  Am.  Dea  615;  AUegre^$  Adm'r§  v.  Maryland  Ifu.  Co.,  20 
Id.  424,  and  the  note  collecting  prior  caaea;  KendeUi  t.  RusBeU,  90  Id.  696| 
Admmmtraiar§  qf  PatUm  t.  MagnUh,  81  Id.  552;  Leaeh  ▼.  PerHru,  36  Id. 
268^  and  caees  dted  in  the  note  thereto;  2>e«Aa  T.  ^o:{a»J»  46  Id.  261 ;  iTiuwrfef 
▼.  Dow,  55  Id.  163;  and  the  partiea  must  contract  with  reference  to  the  usage; 
and  if  the  contract  it  In  writing,  reference  to  the  naage  onght  to  appear  by  ita 
terma:  3ager  t.  Atku  In$,  Co,,  25  Id.  363,  and  the  note  thereto.  Aa  affecting 
the  common-law  liability  of  common  carriera,  aee  Sampmm  t.  Cfamam,  30  Id. 
678;  as  to  costoma  and  usages,  and  theire£fiBot  generally,  aee  the  note  to  Oofh 
tmor  V.  WUhen,  50  Id.  97-105,  where  the  subject  is  discnased  at  length;  aee 
also  Barlow  ▼.  Laambert,  66  Id.  374;  Cox  y.  PeUsnoith  68  Id.  146^  and  tfaa 
notes  thereto  collecting  other  cases  in  this  aeriea. 

EzisnNoi  OF  PABnouLAB  CnaiOM  ob  Usaob  n  Qujmphuj  fob  Jubt 
ExoLunvBLT,  where  the  eyidenoe  ia  oooilieting*  or  where  there  ia  any  efi> 
denoe  whatever  of  it:  AUegrt*9  AdaCn  y.  MaryUMmd  Im,  OOkf  20  Am.  Dea 
424;  Ibm§worth  y.  CJkwe,  61  Id.  206. 
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[89  AijkBAMA,  aa] 

RiaHT  TO  Kbzf  Pubuo  Fcbbt  fob  Toll  hasy  nnd«  the  AkiwMiMi  atatntsa 
since  the  year  1820,  been  a  franchise  which  oonld  not  be  ezerolsed  with* 
out  license  or  l^slatiye  grant,  and  the  nnanthoriaed  ezeroiae  of  which 
has  been  prohibited  nnder  a  penalty. 

Contract  Foukdbd  Dibictly  on  Tllmal  Conbidbbatioh  n  Von>,  though 
the  illegal  act  be  prohibited  nnder  a  penalty  only. 

UdCBPBR  of  FBANGHisa  CANNOT  Claim  Allioiancb  fbom  Lbbbkb  wliich 
wonld  be  due  from  a  tenant  to  his  landlord,  and  therefore  the  lessee  of  a 
ferry,  when  -ened  on  a  note  giyen  for  the  rent,  ia  not  eatopped  from  setting 
up  want  of  title  in  his  lessor  to  the  franchise, 

UNINTBBBirPTKD  EXXROISB  OF  FSBBT  FBANCHIBB  FOB  TWBMTT  TBABS  raisSS 

preanmption  of  license,  and  anch  preaumptaon  cannot  be  impaired  by 
proof  that  there  was  no  license  or  legislatiye  grant  of  the  franchise. 

QmnnoN  of  Vabiancx  bbtwbxn  Notb  Dbclabxd  on  and  that  Offbrki 
IN  EyiDBNOB  may  be  raised  in  the  appellate  court,  under  an  exception  to 
a  general  charge  in  fayor  of  the  plaintiff*a  right  to  reooyer. 

OoKPLAiNT  IN  AcnoN  BY  HusBAND  AND  WiFB  ON  PBOiOBaoBT  NoTB  pay- 
able to  wife  as  admimstratrix  mnat  deacribe  plaintiflBi  as  husband  aad 
wife  at  the  time  the  note  waa  giyen,  or  mnat  ahow  that  they  ane  as  ad* 
■liaiatrmtor  and  administratrix,  and  that  the  note  ia  assets  ia  their  bandar 
and  if  they  ara  not  so  described  sa  husband  and  wife^  but  appear  to  ane 
aa  indiyidnala,  and  thera  ia  no  allegation  to  whom  the  note  is  payable,  a 
nooyery  by  them  will  not  be  authoriBed. 
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Aaraooi  on  ptomiaaory  note  giyen  for  rent  of  t&rrj^  The  faota 
ere  etaied  in  the  opinion. 

John  T.  Morgan  and  JonaOum  Bardbon  for  the  appellant. 
WiUiam  M,  Byrd^  conira. 

By  Conrt,  Btoiob,  J.  Under  the  '*  act  to  rednoe  into  one  the 
aeveffal  acts  concerning  roade,  bridges,  ferries*  and  highways," 
passed  December  21,  1820,  as  found  in  Totilmin's  Dig.  891, 
power  was  given  to  the  county  courts  **  to  establish  ferries,  and 
order  them  under  such  regulations  as  is  hereinafter  directed." 
Section  20,  p.  898,  decla^  *'  that  if  any  person  or  persona 
shall  establish  a  public  f  eny  ....  contrary  to  the  provisions 
of  this  act,  he  or  they  shall  forfeit  and  pay  five  hundred  dollars, 
.  .  .  .  to  be  recovered  by  indictment  or  presentment  by  a  grand 
jury,"  etc.  On  the  twelfth  of  January,  1827,  another  act  was 
passed,  having  the  same  title  as  that  from  which  we  have  just 
quoted,  and  which  retained  verbatim  the  clauses  above  copied: 
See  Aikin's  Dig.  2d  ed. ,  pp.  858, 863,  sec.  26,  p.  864,  sec.  80.  On 
the  second  of  February,  1839,  the  **  act  to  extend  the  powers  of 
the  courts  of  roads  and  revenue  in  the  several  counties  of  the 
state  "  was  passed.  By  that  act,  power  to  grant  licenses  for  pub- 
lic ferries  was  conferred  on  the  courts  of  roads  and  revenue;  and 
it  further  declared  that  **  if  any  person  shall  presume  to  establish 
a  public  ferry  ....  and  receive  toll  for  die  use  of  the  same 
without  having  obtained  a  license  as  prescribed  by  this  act,  .... 
such  person  is  hereby  rendered  liable  to  indictment,  and  on 
being  found  guilty  shall  be  fined  any  sum  the  jury  trying  the 
offense  may  assess:"  Clay's  Dig.  618,  sees.  26,  27.  By  the 
Code,  sec.  1200,  it  is  declared  that  "  if  any  person  demands  or 
receives  toll  for  crossing  any  ferry,  ....  vrithout  a  license 
therefor  from  the  proper  authoriiy,  ....  he  is  guiliy  of  a  mis- 
demeanor, and  on  conviction  must  be  fined  not  less  than 
twenty  dollars."  These  extracts  from  our  statutes  show  that 
from  the  year  1820  to  the  present  time  the  right  to  keep  a 
public  ferry  for  toll  has  been  a  franchise,  which  could  not  be 
exercised  without  a  license  or  legislative  grant;  and  that  the 
unauthorized  exercise  of  such  right  has  all  the  time  been  pro- 
hibited under  a  penaliy. 

There  is  no  direct  or  express  proof  in  this  record  that  the 
ferry  at  Selma  ever  was  established  in  either  of  the  modes  above 
pointed  out,  until  after  this  suit  was  brought.  The  note  which 
is  the  foundation  of  this  action  was  executed  for  the  lease  of  the 
f eny  privilege  for  one  year,  and  upon  no  other  consideration* 
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Upon  this  featnre  of  ihe  case,  we  think  ihe  principle  appliea 
in  its  full  force,  that  a  contract  founded  on  an  act  which  the  law 
prohibits  under  a  penalty  is  void:  Stanley  t.  Nelson,  28  Ala.  611, 
and  other  authorities  on  the  brief  of  appellant's  counsel. 

It  is  contended  for  the  appellee  that,  as  Milton  went  inio  the 
possession  of  the  ferry  under  the  lease  from  Mrs.  Tarver  (now 
Mrs.  Haden),  and  has  ncTcr  been  disturbed  in  his  possession, 
he  should  not  be  heard  to  question  her  title.  We  admit  the  gen- 
eral rule  that  a  tenant  is  not  permitted  to  dispute  the  title  of  his 
landlord.  The  principle,  however,  does  not  apply  to  this  case. 
We  have  shown  above  that  a  public  ferry  is  a  franchise,  and  that 
from  the  year  1820  to  the  present  time  its  exercise  without 
license  or  legislative  grant  has  all  the  time  been  prohibited 
under  a  penalty.  To  allow  the  principle  to  govern  a  case  like 
the  present  would  be  to  sacrifice  a  sound  legislative  policy  to 
the  presumed  allegiance  which  a  tenant  owes  his  landlord. 

In  the  case  of  SaUerlee  v.  MaUhewson ,  13  Serg.  &  B.  183,  this 
question  arose  as  follows :  Elizabeth  Matthewson  claimed  title 
to  land  under  what  is  there  called  a  Connecticut  title.  The  laws 
of  Pennsylvania,  in  whose  territory  the  lands  were,  declared 
those  Connecticut  titles  invalid.  Batterlee  went  into  possession 
as  tenant  of  Mrs.  Matthewson,  and  subsequently  acquired  a  title 
to  the  premises,  which  had  been  derived  from  Pennsylvania. 
Mrs.  Matthewson  brought  ejectment  against  Satterlee  for  the 
land;  and  the  question  was,  whether  the  latter  could  deny  the 
title  of  the  former.  It  was  held  that  he  could.  The  court, 
among  other  things,  remarked  that  **  a  settler  under  Connecticut 
could  not  pretend  to  an  implied  contract  with  the  common- 
wealth, because  he  set  up  a  title  in  direct  opposition  to  the 
commonwealth That  landlords,  claiming  under  Con- 
necticut, had  no  right  to  expect  from  the  courts  of  Pennsylvania 
the  extension  of  a  privilege  by  virtue  of  which  their  tenants, 
who  had  purchased  under  a  Pennsylvania  title,  should  be  es- 
topped from  defending  themselves  by  that  title." 

In  the  later  case  of  MiUer  v.  McBair,  14  Serg.  &  B.  882,  Gib- 
son, J.,  in  delivering  the  opinion  of  the  court,  said:  "A  tenant 
may  impeach  his  landlord's  title  whenever  he  can  show  that  he 
was  induced  to  accept  of  the  lease  by  misrepresentation  and 
fraud." 

In  the  present  case  Mrs.  Tarver,  by  leasing  the  ferry  to  Mr. 
Milton,  impliedly,  if  not  expressly,  represented  that  she  was  the 
owner  of  the  franchise;  and  it  is  impossible  to  resist  the  conclu- 
sion that  Milton  would  not  have  accepted  the  lease  if  he  had 
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known  the  tiUe  to  be  inTaUd:  See  Lamer  t.  BUI,  25  Ala.  564. 
We  hold  that  one  who  uBurps  the  right  to  keep  a  public  feny^ 
in  violation  of  our  statatee,  cannot  claim  the  allegiance  from  Ida 
lessee  which  is  dne  from  a  tenant  to  his  landlord.  There  is,  in 
this  case,  another  clear  ground  on  which  to  place  our  dedaion. 
One  who  usurps  a  franchise,  and  makes  contracts  based  upon  it, 
cannot  enforce  such  contracts  in  the  courts  of  the  countiy:  See 
City  Council  of  Montgomery  t.  MnUgomery  S  W.  Plank  Rood  Co.^ 
81  Id.  76,  and  authorities  cited. 

Another  point  made  in  the  argument  we  feel  it  our  duty  to 
notice.  Mrs.  Haden,  those  under  whom  she  claims  title,  and 
her  lessee,  had  been  in  the  uninterrupted  possession  of  this 
ferry  for  near  thirty  years  when  the  note  sued  on  in  this  case 
was  executed.  It  is  claimed  for  the  appellees  that  under  these 
circumstances  it  is  our  duly  to  presume  that  this  franchise  had 
been  regularly  granted.  The  appellants  invoke  the  maxim,  Nulr 
lum  iempus  oocurrit  reipublicw.  The  authorities  on  this  question 
are  not  entirely  in  harmony.  In  2  Bla.  Ck>m.  87,  it  is  said  that 
franchisee,  **  being  derived  from  the  crown,  must  arise  from  the 
king's  grant;  or,  in  some  cases,  may  be  held  by  prescription." 
At  page  266,  note  10,  2  Wendall's  Blackstone,  the  subject  of 
prescription  is  again  treated,  and  several  authorities  are  cited. 
It  is  there  said  that  "  evidence  of  twenty  years'  user  as  of  right, 
against  the  owner  of  the  fee  and  those  deriving  under  him,  was 
held  sufficient,  if  unexplained,  to  authorize  a  jury  to  presume 
such  a  grant,  even  against  the  crown;  and  positive  proof  of  the 
non-existence  of  such  right,  at  any  time  before  the  twenty 
years,  did  not  of  necessity  form  any  objection  to  such  presump- 
tion." The  citations  sustain  the  annotator:  PenvHirden  y.Chtng, 
1  Moo.  k  M.  400;  Knight  v.  Halsey,  2  Bos.  &  Pul.  206;  JTtit;  v. 
Holm,  11  East,  884.  In  Trotter  v.  Harris,  2  You.  k  Jer.  286, 
the  simple  question  was  the  right  to  a  ferry  privilege.  It  was 
admitted  that  it  was  a  franchise  which  must  be  by  royal  grant, 
or  license  from  the  crown.  The  court  held  that  **  from  a  user  of 
thirty-five  years  the  jury  might  presume  that  a  ferry  had  a  legal 
origin."  See  also  Gibson  v.  Clark,  1  Jac.  k  W.  159, 162;  Stairk 
V.  MoGowen,  1  Nott  &  M.  887,  896;  CarroU  v.  Ni/rwood,  6  Har. 
k  3.  166, 161;  BarcHay  v.  HovoeU,  6  Pet.  498,  612, 613;  Harvie 
V.  Cammack,  6  Dana,  242,  244;  Duncan  v.  Beard,  2  Nott  k  M. 
400;  Van  Dyck  v.  Van  Beuren,  1  Gai.  84;  Mc Arthur  v.  Carrie^i 
Adm'r,  82  Ala.  76  [post,  p.  629],  and  authorities  cited.  In  thii 
ease,  where  the  question  of  the  right  to  the  franchise  is  only 
ooUaterally  presented,  we  hold  that  from  the  uninterrupted  nm 
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and  oooapation  of  the  public  terrj  for  twenty  yeuni  tlia  pmomp- 
tion  may  be  drawn  that  it  had  a  l^gal  oxigin. 

Under  the  charge  which  was  given  in  this  case,  it  beeomei 
necesaary  to  decide  whether  this  presamption  is  one  which  must 
be  at  all  times  left  to  the  discretion  of  the  jury,  or  whether  it  can 
erer  become  an  absolute  or  prima  faeie  presumption.  It  is  not 
necessary  in  this  case  to  determine  whether  the  presumption  is 
absolute  ov  prima  facie.  If  it  in  tact  be  either^  the  l^gal  effect^ 
under  the  facts  disclosed  by  this  record,  is  the  same.  The  single 
tact  of  uninterrupted  use  and  enjoyment  for  near  thiriy  years 
is  proved  on  one  side,  and  there  is  no  proof  which  in  the  least 
contradicts  or  weakens  this  testimony.  Proof,  if  such  exist, 
that  there  was  in  fact  no  legislative  grant  or  license  will  not 
impair  the  presumption.  The  proof  which  can  be  effectual  to 
overturn  the  presumption  must  be  addressed  to  the  character 
of  the  use,  enjoyment,  or  occupation;  must  tend  to  show  that 
such  use  and  enjoyment  are  not  inconsistent  with  the  right  in 
another  or  in  the  government.  Want  of  original  authority  to 
exercise  the  franchise  cannot  in  the  least  Wd  to  establish  this 
proposition.  We  have,  then,  the  familiar  principle  of  tk  prima 
facie  presumption  without  any  countervailing  proof.  In  such 
ease,  the  presumption  becomes  conclusive. 

In  MbArOiur  v.  Carriers  Adm*r,  mipra^  we  considered  the 
question  of  twenty  years'  uninterrupted  adverse  use  and  pos- 
session of  personal  property  under  claim  of  titie.  We  there 
held  that  such  possession  vested  in  the  holder  a  prima  facie 
title,  and  that  such  prima  facie  tiUe  could  not  be  overturned  by 
proof  that  in  its  inception  it  was  bad.  That  was  a  case  not  cov- 
ered by  any  of  our  statutes  of  limitation,  and  rested  alone  on 
the  presumption  drawn  from  lapse  of  time.  We  think  the  same 
principle  governs  this  case.  There  being,  then,  no  evidence 
which  cotdd  tend  to  overturn  the  prima  facie  case  made  by 
the  plaintiffii,  there  was  on  this  feature  of  the  case  nothing  but 
the  Gredibility  of  the  testimony  to  be  passed  on  by  the  jury. 
The  charge  of  the  circuit  court  presented  that  question  in  a 
form  free  from  objection. 

The  only  remaining  question  is  that  of  the  variance  between 
the  complaint  and  the  note.  I  have  felt  inclined  to  doubt 
whether  this  question  can  be  here  considered  as  having  been 
raised  in  the  court  below.  On  further  reflection,  we  are  unan- 
imous in  the  opinion  that  the  charge  makes  it  necessaiy  that  ws 
should  pass  upon  it. 

The  doctrine  is  certainly  clearly  settled,  that  in  p^^miliiig  it  ia 
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always  Boffioient  to  desoribe  a  oontraot  aoooxding  to  ite  logal 
effect;  and  that  a  promiflaoiry  note  made  pajable  to  one  who  is 
at  the  time  a  married  woman  is,  in  legal  effeot,  payable  eiiher 
to  the  husband  or  to  husband  and  wife,  as  they  may  elect  to 
bring  the  suit  in  his  name  or  in  their  joint  names:  See  1  Oh.  PI. 
80;  1  Greenl.  Er.,  sec.  89;  FkiUUsirk  t.  Pluekweil,  2  Maa.  ft 
Bel.  893;  Anhentein  t.  Olark,  4  T.  B.  816;  and  other  authorities 
on  the  brief  of  appellee.  This  suit,  howerer,  is  not  brought  in 
the  names  of  Mr.  and  Mrs.  Haden  as  husband  and  wife,  but  as 
indiriduals.  To  justify  a  reooTery  by  them,  it  is  not  only  neoss- 
sary  to  read  the  note  in  eridenoe,  but  thqr  are  required  to  go 
further,  and  prove  an  independent  fact,  to  wit,  that  th^  sustain 
to  each  other,  and  did  at  the  time  the  note  was  ezeonted,  the 
reUtion  of  husband  and  wife.  There  is  no  aTerment  to  let  in 
this  proof.  This  suit  is  brought  in  the  indiridual  right  of  the 
plaintiffs,  and  the  complaint  describes  a  note  which  is  payable 
to  the  two  by  name.  Under  the  complaint,  without  amendment, 
the  note  was  not  proper  eridenoe;  and  hence  we  hold  that  the 
proof  did  not  justify  a  recovery  by  plaintifb,  described  as  they 
were  in  the  margin:  Huguenin  v.  Letondal,  26  Ala.  662;  Bngiith 
Y.  (}eorge^  80  Id.  682;  Agee  t.  WtUiama^  Id.  686;  Lewis  t.  Har- 
rur,  81  Id.  689. 

If  the  suit  had  been  in  the  names  of  the  two  plaintiflh,  de- 
scribing them  as  husband  and  wife  at  the  time  the  note  was 
executed,  or  describing  them  as  administrator  and  administra- 
trix, and  suing  in  that  right,  and  if  the  complaint,  on  the  last 
hypothesis,  had  contained  an  averment  that  the  note  sued  oo 
was  assets  in  their  hands  as  administrators  of  their  intestate, 
there  could  then  be  no  objection  urged  against  the  form  of  the 
suit. 

For  the  single  error  above  pointed  out,  the  judgment  is  re- 
versed and  the  cause  remanded. 

Right  to  Kskp  Puslio  Fbrbt  is  FaAKCHUi,  tlM  ezerdM  of  whioh  la 
■object  to  regnktion  by  the  proper  pablio  anthoritiMi  BnUkmm  t.  Bomrd  ^f 
Supervisors^  58  Mias.  801,  dting  the  principal  caae. 

Contracts  Fouhdsd  on  Illboal  Coksidibatiox  abm  Vous  thoai^  the 
the  act  on  which  they  are  founded  be  merely  prohibited  onder  atatatory 
penalty:  See  Ohio  L,  /.  A  T.  Co.  v.  MerekainiUf  ete.  Od.»  08  Am.  Deo.  742, 
and  notea  769,  770. 
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MoAbthxtb  v.  Cabbie's  Adminibtbatob« 

[32  Af.4UlMA,  75.] 
OOVBZ  18  HOT  BSQCTIBBD  TO  BK  AcTIYA  IN  AjSSlONINO  StKUOK  JUBT,  lud  !• 

not  bound  to  grant  one  on  demand  of  the  parties,  unless  such  demand 
be  made  before  the  organization  of  the  jury  is  commenced. 

COXTBT    MAT    EbVUSK  TO  ENTERTAIN    MOTION   FOB  SUFPBISSION  01  EnTIBK 

Deposition,  where  the  motion  is  made  after  the  trial  has  commeDoed«  as 
the  statute  requires  that  such  a  motion  must  be  made  "before  entering  on 
the  trial;"  and  this  rule  applies  though  the  party's  attorney  states  that, 
*'  in  the  hurry  of  preparation  for  trial,  he  had  forgotten  to  make  the  mo- 
tion," and  ofifers  to  let  the  cause  stand  in  the  same  position  as  though  it 
had  been  made  at  the  proper  time. 

Shiriff  mat  Amend  Return  to  Writ,  bt  Lsavb  of  Court,  in  Dbtinui, 
so  as  to  make  the  return  correspond  to  the  facts;  and  such  amended 
return  relates  back  to  the  time  when  it  ought  to  have  been  made. 

In  Action  bt  Administrator  db  Bonis  non,  against  one  claiming  under 
the  purchaser  at  a  sale  by  the  prior  administratrix,  where  the  validity  of 
such  sale  is  in  issue,  the  declarations  of  the  administratrix,  expressing 
her  opinion  that  the  sale  was  good,  are  not  admissible  evidence  for  the 
purchaser;  nor  is  evidence  admissible  to  prove  that  the  administratrix 
applied  the  proceeds  of  the  sale  to  the  support  and  education  of  the  in- 
testate's children. 

Bbcupt  bt  Distributees  of  Decedent's  Estate  of  Proceeds  of  Un- 
authorized Sals  by  the  administrator  will  not  operate  as  a  ratificatiou 
of  the  sale,  unless  such  distributees  were  of  lawful  age  when  they  re- 
ceived the  said  proceeds,  and  knew  the  facts  regarding  such  sale. 

DiOLABATIONS    OF    ADMINISTRATOR    IN    ChIEF    THAT    SaLE  OF    InTBSTATE'B 

Pbofertt,  made  by  him,  was  private,  and  therefore  void,  are  not  com- 
petent evidence  for  the  succeeding  administrator,  for  the  purpose  of  im- 
peaching the  sale  and  recovering  the  property  from  one  claiming  under 
the  purchaser  at  such  sale. 

DiriNUE  WILL    NOT    LlE    AGAINST    OnB  WhO    HAS    BEEN    DISPOSSESSED   Of 

propepty  by  legal  process,  unless  the  legal  custody  of  the  property 
terminated  before  levy  of  the  writ. 
Prima  Facie  Presumption  of  Title  and  Ownership  is  raised  by  proof  of 
uninterrupted  adverse  possession  of  personal  property  for  twenty  years, 
and  such  presumption  can  only  be  overturned  by  proof  that  such  posses- 
sion was  not  inconsistent  with  plaintifif's  right,  or  explaining  or  excusing 
such  long  acquiescence  on  some  ground  other  than  proof  of  original  de- 
fect of  title  in  the  possessor. 


DxnNUB  by  the  administrator  de  bonis  non  of  Henry  W. 
Carrie,  deceased,  to  recover  of  defendant  certain  elaves  held 
and  claimed  by  him  as  his  property  under  a  sale  thereof  to  his 
father,  by  Amelia  Carrie,  the  wido^.  and  at  that  time  admin- 
istratrix of  decedent's  estate.  To  the  writ  defendant  pleaded 
not  guilty.  The  parties  then  announced  themselves  as  ready 
for  trial.     On  being  called  on  to  accept  or  reject  the  jury,  the 
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defendant  replied  by  demanding  a  strack  jury,  which  was  re- 
fused. Defendant  excepted.  On  the  trial,  while  plaintiff  was 
introducing  his  evidence,  defendant  stated  to  the  court  that,  in 
the  huny  of  preparation  for  trial,  he  had  forgotten  to  moTe  to 
suppress  the  deposition  of  Lewis  Daniels,  and  asked  leave  to 
make  the  motion,  offering  to  let  the  cause  stand  before  thf 
court  as  though  the  motion  had  been  made  at  the  proper  time. 
The  request  was  denied,  and  defendant  excepted.  On  the  trial, 
the  sheriff  who  had  seized  the  property  on  the  writ  in  this  case 
was  allowed,  against  defendant's  objection,  to  amend  his  return 
to  a  former  writ  to  correspond  with  the  facts,  so  as  to  show  that 
his  seizure  on  such  writ  was  dischai'ged,  by  order  of  the  parties, 
before  the  seizure  under  the  present  wiit.  The  remaining  facta 
are  stated  in  the  opinion. 

PanKms  and  J,  White,  for  the  appellant. 

WiUiam  P.  and  T.  O.  Chilton^  and  James  E,  Bdser,  oonira. 

By  Court,  Stone,  J.  The  code,  sec.  22G4,  does  not  require 
the  court  to  be  active  in  assigning  a  struck  jury  in  the  cases  for 
which  that  mode  of  trial  is  provided.  It  is  only  when  one  of 
the  parties  makes  the  necessaiy  demand  that  the  court  is  called 
upon  to  order  the  selection  of  a  jui^'  according  to  the  provisiont^ 
of  the  section  we  ai*e  considering.  It  follows  from  this  that  im- 
mediately  after  the  parties  have  announced  themselves  ready  for 
trial,  and  before  any  steps  have  been  taken  therein,  the  party 
desiring  a  struck  jury  must  make  the  demand;  and  if  he  delay 
until  the  organization  of  the  jury  has  been  entered  upon,  the 
court  is  not  bound  to  grant  his  request.  Whether  it  would  bo 
error  if  the  court  should  make  such  order  after  the  proper  time 
for  making  the  demand  had  been  permitted  to  elapse,  w^  need 
not  now  inquire.  The  motion  to  suppress  the  deposition  of  the 
witness  Daniels  came  too  late.  The  court  did  right  in  overruling 
it:  Code,  sec.  2328. 

There  is  no  error  in  permitting  the  sheriff  to  amend  his  re> 
turn  so  as  to  make  it  speak  the  truth.  No  rights,  as  the  law 
recognizes  that  term,  had  vested  in  the  defendant,  which  were 
disturbed  by  the  amendment:  Hodges  v.  Laird,  10  Ala.  678; 
Cash'y  v.  Haviland,  13  Id.  314;  Kemp  v.  Porter,  6  Id.  172; 
Wathins  V.  Oayle,  4  Id.  153;  Thatcher  v.  AlUler,  13  Mass.  269; 
McGehee  v.  McOehee,  8  Ala.  86;  Woodward  v.  Harbin^  4  Id.  534 
(37  Am.  Deo.  753). 

Having  shown  that  there  was  no  error  in  allowing  the  amend- 
ment of  the  sheriff's  return,  such  amended  return,  under  aU 
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our  aaihorities,  dates  as  of  the  time  when  it  shonld  hare  been 
made:  See  Hodges  t.  Laird^  supra;  Woodward  t.  Harbin^  supra. 
There  was  no  error  in  admitting  the  amended  return  in  evidence. 

There  was  no  error  in  excluding  the  evidence  that  with  the 
proceeds  of  the  shive  Mrs.  Carrie  **  raised  and  educated  her 
<$hildren;  that  is,  bj  means  of  the  stock  of  cattle"  bought  with 
that  money.  To  allow  this  defense  would  be  to  legalise  the  Toid 
sale,  by  the  use  to  which  she  applied  the  proceeds. 

Neither  was  it  permissible  to  prove  that  Mrs.  Carrie  had  ex- 
pressed the  belief  that  "  the  sale  was  a  good  one,"  or  that  "  she 
knew  the  sale  was  a  good  one,  because  she  had  received  the  ad- 
vice of  her  attorney,  Mr.  Hall."  The  validity  of  the  sale  de- 
pended on  the  facts  attending  it,  not  on  her  opinion. 

That  portion  of  the  evidence  of  the  witness  Roan  which  states 
that  "  she  [Amelia  Carrie]  afterwards  divided  the  cattle  [bought 
with  the  proceeds  of  the  slave]  among  her  children,  which  they 
received  as  coming  to  them  from  their  father's  estate,"  presents 
a  question  of  more  difSculty.  Evidently  the  testimony  as 
offered  was  wholly  insuflScient  as  a  defense  to  this  action.  Their 
receipt  of  the  cattle,  which  it  is  alleged  were  bought  with  the 
money  received  for  the  slave,  could  not  operate  as  a  ratification 
of  the  sale  of  said  slave,  unless  they,  the  children,  at  the  time 
they  received  the  cattle,  were  of  lawful  age,  and  knew  with  what 
funds  the  cattle  had  been  bought.  Whether  this  defense  will 
avail  if  they  had  such  knowledge,  we  do  not  now  determine:  See 
Story  on  Agency,  sees.  244-253;  Butler  v.  O'Brien^  5  Ala.  316; 
EUioU  V.  Branch  Bank  of  MobUe,  20  Id.  845. 

That  portion  of  the  evidence  of  the  witness  Daniels  which 
assumed  to  repeat  a  declaration  made  by  Mrs.  Carrie,  to  the 
effect  that  the  slave  Fanny  had  been  sold  at  private  sale,  should 
have  been  excluded.  She  is  not  a  party  to  this  suit;  was  not  in 
possession  of  the  property  when  she  made  the  declaration;  and 
it  was' not  made  in  connection  with  any  act  which  it  could  ex- 
plain. We  suppose  this  decision  was  made  on  the  authority  of 
Oantt  V.  Phillips,  23  Ala.  295.  In  that  case  the  declarations 
were  proved  against  the  administrator  de  bonis  non  to  defeat 
the  claim  he  set  up.  They  consisted  chiefly  of  statements  made 
by  the  executrix,  Mrs.  Cantt,  while  she  had  control  of  the 
estate.  In  this  case  the  declarations  are  offered  by  the  admin- 
istrator de  bonis  nan  to  defeat  the  title  executed  by  the  admin- 
istratrix in  chief,  and  to  show  continuing  property  in  the  estate. 
The  difference  consists  in  the  well-defined  distinction  between 
proving  admissions  against  and  for  the  parfy  making  them. 
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The  charge  of  the  court  ptesents  the  only  remaining  questioDa 
which  we  propose  to  consider.  The  charge  most  be  oonstroed 
in  connection  with  the  evidence,  all  of  which  is  set  out  in  the 
bill  of  exceptions.  The  plaintiff  read  in  evidence  a  statute  of 
^lississippi  prohibiting  private  sales  by  executors  and  adminis- 
trators, and  which  agrees  in  substance  with  our  own.  The 
proof  is  in  conflict  whether  the  sale  of  the  slave  Fanny  by  Mrs. 
Carrie  was  public  or  private;  but  the  jury,  we  suppose,  found  it 
was  private.  The  proof  conduces  to  show  that  the  sale  and 
change  of  possession  took  place  more  than  twenty  years  before 
the  present  suit  was  brought.  The  proof  also  shows  that  when 
the  Huit  was  instituted  the  slaves  in  controversy  were  in  the  jail 
of  Tallapoosa  county,  having  been  lodged  there  by  the  sheriff 
under  a  former  seizure,  in  a  suit  by  Mrs.  Carrie  against  the  de- 
fendant in  this  suit.  The  proof  shows  that  before  the  seizure 
in  this  case  the  sheriff  was  instructed  by  the  plaintiff 's  attorney — 
the  same  attorney  having  instituted  both  suits — ^to  discharge  the 
levy  made  under  Mrs.  Carrie's  writ.  The  amended  return  shows 
that  in  legal  effect  this  was  then  done. 

The  circuit  court  did  not  err  in  construing  the  Mississippi 
statute  in  relation  to  private  sales  by  administrators.  In  that 
state,  as  in  this,  such  sales  are  void. 

It  is  here  contended  that  at  the  time  this  suit  was  commenced 
the  defendant  had  not  such  possession  of  the  slaves  as  would 
justify  the  maintenance  of  this  action. 

In  the  case  of  Walker  v.  Fenner^  20  Ala.  192,  198,  which  was 
ail  action  of  detinue,  this  court  said  that,  after  carefully  looking 
into  the  authorities,  it  might  "be  safely  asserted,  as  the  rule 
iloducible  from  them,  that  to  entitle  the  plaintiffs  to  recover 
they  must  show  that  the  defendant,  either  at  the  time  of  demand 
luade,  or  in  the  event  there  was  no  demand  at  the  time  the  writ 
was  sued  out,  had  the  actual  possession  or  the  controlling 
power  over  the  property;  unless,  having  the  possession  anterior 
to  such  demand  or  suit,  he  has  wrongfully,  or  to  elude  the  plain- 
tiff's action,  parted  with  it;  or  unless  he  holds  it  under  a  con- 
tract of  bailment,  the  terms  of  which  he  violates  by  foiling  to 
redeliver  it."  To  the  same  effect  are  Fenner  v.  Kirkman,  26  Id. 
650-655;  Harris  v.  Hillman,  Id.  380. 

At  the  time  this  suit  was  commenced  the  defendant  had  not 
the  actual  possession  of  the  property,  neither  hml  ho,  so  far  aa 
this  testimony  informs  us,  parted  with  the  possession  by  any  act 
or  volition  of  his  own.  He  had  been  dispossessed  by  legal  pro- 
0668.     So  long  as  the  property  was  held  under  that  process,  the 
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sheriff  had  a  special  property  in  it,  and  the  defendant  did  not 
have  the  ''  controlling  power"  over  it.  The  primary  court  in 
this  case  instructed  the  jury,  in  effect,  that  if  they  belieyed  the 
testimony  of  the  witness  Lockett  as  to  the  custody  of  the  slaves 
when  this  suit  was  brought,  then  the  defendant  had  such  pos- 
session as  would  justify  this  action.  In  this  the  circuit  court 
passed  on  the  sufficiency  of  the  evidence,  leaving  its  credibility 
to  be  passed  on  by  the  jury.  Was  this  correct,  under  the  facts  of 
this  case? 

We  think  it  clear  that  if  the  sheriff,  under  instructions  from 
plaintiff  or  her  attorney,  discharged  the  first  levy  before  the  sec- 
ond writ  was  sued  out,  this  placed  the  slaves  under  the  legal 
control  of  the  defendant,  and  on  this  point  justified  the  institu- 
tion of  the  second  suit.  After  such  dischaige  of  the  levy,  the 
sheriff's  possession  ceased  to  be  in  his  official  character,  and  he 
held  the  slaves  as  the  naked  bailee  of  the  defendant  In  other 
words,  his  possession  was  that  of  defendant,  and  became  wrong- 
ful when  he  failed  to  deliver  the  slaves  on  demand.  The  defend- 
ant had  the  immediate  right  of  possession:  See  Walker  v.  FenneTf 
20  Ala.  192, 198. 

Let  us  apply  these  priociples  to  the  question  we  are  consider- 
ing. The  testimony  of  Lockett,  the  only  witness  who  speaka 
to  this  point,  fails  to  show  that  the  instructions  to  discharge 
the  first  levy  preceded  the  siiing  out  of  the  second  writ.  In 
the  brief  statement  of  these  facts,  the  idea  is  rather  conveyed 
that  at  one  and  the  same  time  the  direction  was  given  to  dis- 
cbarge the  first  levy  and  to  make  the  second.  If  this  be  so,  it 
iu  somewhat  repugnant  to  the  idea  that  the  instructions  to  dis- 
cbarge were  given  before  the  second  writ  was  issued.  In  this 
state  of  the  proof,  the  court  should  have  left  it  to  the  jury  to  say 
whether  the  one  or  the  other  preceded.  If  the  second  writ  was 
issued  before  the  order  was  given  to  dischaige  the  levy,  then  thi 
defendant  had  not, ' '  at  the  time  the  writ  was  sued  out,"  such  con- 
trolling power  over  the  slaves  as  would  sustain  this  branch  ol 
the  action. 

Another  portion  of  the  charge  instructed  the  jury  to  find  for 
the  plaintiff  if  they  found  certain  hypothetical  facts  to  be  true, 
"  even  should  they  believe  from  the  evidence  that  defendant, 
and  his  father,  under  whom  he  claimed,  held  possession  of  the 
slave  Fanny  in  Hancock  county,  Mississippi,  for  twenty  years, 
claiming  them  openly  as  their  own  property." 

In  this,  as  in  most  of  the  states  of  this  Union,  there  is  a 
growing  disposition  to  fix  a  period  beyond  which  human  tnuM^ 
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actions  shall  not  be  open  to  judicial  inyestigation,  even  in  oas^ 
for  Tvhich  no  statutory  limitation  has  been  provided.  This 
period  is  sometimes  longer,  and  sometimes  shorter,  dependent 
on  the  nature  of  the  property  and  the  chazaoter  of  the  trans- 
aotion.  By  common  consent,  twenty  years  have  been  agreed 
on  as  a  time  at  the  end  of  which  many  of  the  most  solemn 
transactions  wiU  be  presumed  to  be  setUed  and  closed:  See  2 
Story's  Eq.  Jur.,  1028  b.  The  nature  of  this  presumption,  and 
the  manner  of  drawing  it,  are  not  in  the  mother  country  and  in 
the  scTeral  states  the  same.  See,  on  this  subject,  PhiU.  Er., 
Cowen  &  Hill's  notes.  Van  Cott's  ed.,  part  1,  pp.  686,  456,  467, 
4G1,  486-600,  604,  606;  6  Id.  267;  Sims  t.  Aughiery,  4  Strobh. 
Eq.  103. 

The  precise  question  we  are  considering  does  not  appear  to  hare 
been  before  considered  in  this  court.  Kindred  questions  have 
been  under  review.  In  Ehodes  t.  7\imer^  21  Ala.  210,  an  effort 
was  made  to  bring  an  admimstrator  to  a  settiement  after  a  great 
lapse  of  time.  Chilton,  J. ,  employed  the  foUowing  very  pointed 
language:  "  If  a  final  judgment  had  been  rendered,  according 
to  the  principles  of  the  common  law,  it  would  be  presumed  to 
have  been  paid  after  the  expiration  of  twenty  years;  and  if  the 
parties  allow  this  period  to  elapse  without  taking  any  steps  to 
compel  a  settiement,  we  think  the  presumption  of  payment 
arises,  and  the  executor  or  administrator  should  be  exempted 
from  the  necessity  of  hunting  up  evidence  to  prove  accounts  and 
vouchers  which  ordinarily  enter  into  such  setUements/' 

In  Bameti  v.  Tarrence^  23  Ala.  463,  a  settiement  had  been 
attempted;  but  it  was  so  defective,  that,  under  our  decisions,  it 
could  not  be  regarded  as  a  final  settiement.  More  than  twenty 
years  afterwards  the  administrator  was  cited  to  a  final  settie- 
ment, and  ho  was  sought  to  be  charged  with  assets  for  which  he 
bad  never  accounted.  This  court,  after  deciding  that  it  would 
presume,  after  so  great  a  lapse  of  time,  in  favor  of  the  correct- 
ness of  that  settiement,  that  the  necessary  notices  were  given, 
and  that  the  parties  in  interest  were  present,  proceeded  to  re- 
mark that  '*  a  decree  rendered  under  such  circumstances,  is 
binding  on  the  parties  to  it  until  it  is  reversed  in  the  proper 

court The  executors  cannot  now  be  called  upon,  in  the 

probate  court,  to  go  into  a  settlement  again,  when  all  parties 
bave  reposed  on  that  already  made,  for  so  long  a  period  that  it 
is  fair  to  presume  that  much  of  the  proof  which  was  then  ob- 
tainable could  not  be  commanded."  In  further  couBidering  this 
prssumption,  the  ^ourt  added:  *'  We  have  carefully  examined 
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the  ground  on  which  the  rule  here  suggested  is  founded,  and  are 
thoroughly  oonvinced  its  adoption  is  essential  to  the  safety  and 
repose  of  executors,  administrators,  and  guardians,  and  to  the 
advancement  of  the  ends  of  common  justice.  It  is  strictly 
analogous  to  the  rule  at  common  law  in  relation  to  judgments, 
and  more  liberal  than  the  rule  in  equity  with  respect  to  stale 
claims." 

The  case  of  OanU  t.  Phillips,  23  Ala.  275,  was  a  suit  by  an 
administrator  de  bonis  non  to  recover  a  slave,  the  title  to  which, 
it  was  alleged,  had  never  passed  out  of  the  estate.  The  defend- 
ant, and  those  under  whom  he  claimed,  had  been  in  the  adverse 
possession  of  the  property  for  more  than  twenty  years.  The 
record  of  the  orphans'  court  did  not  show  that  the  person  named 
as  executrix  of  the  will  had  ever  qualified.  If  she  had  not  quali- 
fied, then  there  could  have  been  no  assent  to  the  legacy — the  slave 
was  still  a  part  of  the  estate  of  the  testator,  and  the  plaintifif  was 
entitled  to  recover.  The  circuit  court  charged  the  jury  that  the 
record  of  her  appointment  as  executiix  would  be  the  highest 
und  best  evidence  of  Uie  fact;  but  if  the  proof  showed  to  their 
satisfaction  that  the  appointment  and  qualification  of  said 
Elizabeth  Gantt  as  executrix  had  been  duly  made,  and  that  in 
the  lapse  of  time  the  papers  and  record  of  the  appointment  had 
been  lost  or  destroyed,  then  the  jury  might  presume  her  ap- 
pointment and  qualification.  The  latter  part  of  this  charge  was 
assigned  as  error.  This  court,  after  collating  and  commenting 
on  many  decisions  of  other  courts,  said:  *'  Under  the  circum- 
stances, we  consider  the  court  left  the  question  to  the  jury  quite 
as  favorably  as  the  plaintiff  was  authorized  to  demand."  The 
judgment  was  affirmed. 

In  Harvey  v.  Thorpe,  28  Ala.  250  [65  Am.  Dec.  344],  a  similar 
decision  was  made:  Lay  v.  Lawson,  23  Id.  377. 

It  will  be  observed  that  in  the  case  cited  from  our  own  re- 
ports, of  BameU  v.  Tarrence,  23  Ala.  4G3,  the  presumption 
drawn  by  the  court  in  favor  of  the  regularity  and  validity  of  the 
decree  was  conclusive,  not  a  mere  prima  facie  intendment,  liable 
to  be  overturned  by  proof.  To  the  same  effect  is  the  principle 
announced  in  Rhodes  v.  Turnery  21  Id.  210.  These  were  pro-^ 
ceedings  against  administrators  for  wasting,  misapplying,  and 
not  accounting  for  assets  of  the  estates  they  represented.  Under 
the  authority  of  those  cases,  if  an  administrator  has  converted 
to  lus  own  use  or  privately  sold  the  property  of  the  estate,  and 
has  not  been  proceeded  against  for  the  conversion  until  the  ex- 
piiation  of  twenty  years  after  the  time  when  he  should  have 
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settled  the  estate,  he  is  forever  discharged^  on  a  mere  pzesump- 
iion  of  law.  Suppose  after  that  time  an  administrator  de  bonig 
non  should  be  appointed,  and  should  sue  the  purchaser  for 
property  which  the  administrator  in  chief  had  sold  to  him  pri* 
▼ately,  or  without  an  order.  The  law  would  presume,  in  favor 
of  the  faithless  administrator  in  chief ,  that  he  had  accounted 
and  settled  for  the  property,  although  the  ^record  might  show 
nothing  on  the  subject.  If  the  purchaser,  under  these  ciroum* 
stances,  should  be  held  accountable  for  this  identical  property, 
would  not  the  law  present  a  strange  anomaly  ?  Applying  these 
principles  to  the  case  at  bar,  Mrs.  Carrie,  in  1853,  when  this  suit 
was  brought,  could  not,  under  our  decisions,  be  made  to  ac- 
count for  the  conversion  or  devastavit  of  these  slaves.  Can 
McArthur  be  made  to  account  for  them? 

In  the  cases  of  Oantt  v.  FhiUips,  23  Ala.  275,  and  Harvey  v. 
Thorpe,  28  Id.  250  [65  Am.  Dec.  344],  the  question  whether  the 
presumption  was  conclusive  or  not  was  not  presented  by  the 
record,  and  was  not  discussed.  We  do  not  regard  them  as  au- 
thorities against  the  principles  announced  in  Bhodes  v.  Ihimer, 
21  Id.  210,  and  BameU  v.  Tarrence,  23  Id.  463. 

There  is  an  able  discussion  of  this  question  in  the  case  of 
Sinus  V.  Aughiery,  4  Strobh.  Eq.  103.  That  case,  in  its  legal 
bearings,  was  strikingly  like  the  present.  The  circuit  decree  was 
pronounced  by  Chancellor  Dunkin,  who,  quoting  from  a  former 
decision,  used  the  language  that  '*  the  lapse  of  tweniy  years  is 
sufficient  to  raise  the  presumption  of  almost  anything  that  is 
necessary  to  quiet  the  title  of  property.  If  there  had  been  no 
will  and  no  administration,  administration  would  nevertheless 
be  presumed,  and  that  defendants  had  acquired  a  title  from  the 

administrator After  a  possession  of  twenty-five  years, 

the  court  will  presume  a  sale  by  the  executor  for  the  purpose 
of  paying  the  debts,  and  administration  de  bonis  non  after 
Lyle's  death,  and  a  sale  by  such  administrator,  or  almost  any- 
thing else,  in  order  to  quiet  the  long  possession." 

In  the  court  of  appeals  the  opinion  was  delivered  by  Chan- 
cellor Dargan;  the  profession  is  referred  to  it  as  an  elaborate 
vindication  of  this  doctrine.  After  copying  the  language  of 
Chancellor  Dunkin  last  above  quoted,  he  adds:  "  This  is  strong 
language,  but  not  stronger  than  is  warranted  by  the  authorities 
or  demanded  by  a  stem  and  imperative  public  policy.  In  re- 
gard to  property  not  the  product  of  manual  labor,  there  is,  per- 
haps, no  title  extant  in  any  part  of  the  world  that  could  with- 
stand the  searching  scrutiny  of  justice,  and  which,  if  tcaoed  k> 
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its  origin^  -would  not  be  found  to  be  based  upon  fraud,  rapine, 
■poliation,  or  conquest." 

After  adverting  to  the  statutes  of  limitation  as  one  meauR  of 
giying  repose  to  stale  subjects  of  litigation,  he  proceeds  to  re- 
mark: "  We  have  another  system  of  rules,  founded  upon  what 
is  called  the  doctrine  of  legal  presumptions,  which  prcTail  alike 
in  courts  of  law  and  equity,  and  which  are  eminently  subser- 
vient to  the  quieting  of  titles,  and  the  prevention  of  litigation 
arising  upon  obscure  and  antiquated  transactions.  If  these 
legal  presumptions  require  a  longer  period  than  statutory  bars 
^o  acquire  force  and  effect,  they  are  more  general  in  their  opera- 
tion. They  are  highly  conducive  to  the  peace  of  society  and 
the  happiness  of  families,  and  relieve  courts  from  the  necessity 
of  adjudicating  rights  so  obscured  by  time  and  the  accidents  of 
life  that  the  attainment  of  truth  and  justice  is  next  to  impos- 
sible  These  legal  presumptions,  by  which  conflicting 

daims  and  titles  are  set  at  rest,  I  have  endeavored  to  show  are 
natural  and  necessary.  They  spring  sx>ontaneously  out  of  the 
institution  and  relations  of  property.  As  to  the  precise  time  at 
which  they  arise,  each  independent  community  must  judge  for 
itself.  We  have  adopted  the  law  of  the  mother  country.  In 
South  Carolina,  as  in  England,  by  the  lapse  of  twenty  years 
without  admissions,  specialties  and  judgments  are  presumed 
to  be  satisfied  and  trusts  discharged.  Twenty  years'  continued 
possession  wiU  raise  the  presumption  of  a  grant  from  the  state, 
of  deeds,  wills,  administrations,  sales,  partitions,  decrees,  and 
(the  chancellor  has  said)  of  almost  anything  that  may  be  neces- 
sary to  the  quieting  a  title  which  no  one  has  disturbed  during 
all  that  period."  See  also  the  case  of  Williatnson  v.  Williamson, 
1  Johns.  Ch.  488,  492,  493. 

In  examining  the  numerous  authorities  on  this  question,  to  be 
found  in  the  reported  cases  of  trials  at  law,  the  profession  will 
frequently  encounter  the  declaration  that  from  this  lapse  of  time 
the  jury  are  authorized  to  draw  the  presumption  which  we  have 
been  considering.  By  this  we  understand  that  the  question  is 
at  all  times  one  for  the  jury;  a  presumption  they  may  draw,  but 
that  there  are  no  rules  which  govern  them  in  such  cases.  Such 
was  the  instruction  of  the  circuit  court  in  the  case  of  Oantt  v. 
PhiUips,  23  Ala.  275,  and  in  the  case  of  Harvey  v.  Thorpe,  28  Id. 
260  [65  Am.  Dec.  344].  Now,  with  all  due  deference,  we  confess 
ourselves  unable  to  perceive  any  solid  reason  on  which  to  rest 
mich  a  principle.  We  think  it  is  at  war  with  the  analogies  of 
the  law  and  with  the  theory  of  jury  trials.    Juries  are  organised 
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to  prononnoe  on  the  credibility  of  witnsBes;  to  determine  dis- 
puted facts;  to  draw  conclusions  from  doubtful  and  contradic- 
tory premises;  and  to  admeasure  damages  where  the  law  has 
afforded  no  standard.  We  do  not  say  these  are  the  only  func- 
tions of  a  jury,  but  they  are  the  controlling  ones.  WhencTer 
the  facts  of  a  case  are  clear  and  uncontroTcrted,  the  rights  of 
pai  1  :s  are,  or  should  be,  fixed  and  uniform.  When  there  re- 
mains no  fact  to  be  found  or  conclusion  to  be  drawn  from  con- 
tested and  indetermiuate  premises,  there  is  no  use  for  a  jury, 
for  the  law  determines  the  rights  of  the  parties.  This  princi- 
ple is  absolutely  necessary  as  the  basis  of  a  uniform  system  of 
jurisprudence.  So  in  cases  where  a  jury  trial  is  necessaiy,  eyery 
proposition  which  stands  forth  clear  and  undisputed,  and  which 
rests  on  no  inference  to  be  drawn  from  disputable  or  contro- 
verted premises,  is,  or  ought  to  be,  a  question  of  law.  On  this 
principle  rest  all  our  presumptions  of  law. 

It  is  not  our  purpose  to  deny  to  the  jury  the  right  and  duty 
of  determining  whether  in  fact  the  twenty  years  ha^e  elapsed. 
That  fact  being  found,  however,  and  there  being  no  countervail- 
ing proof,  what  reason  can  exist  for  leaving  it  to  the  discretion, 
possibly  caprice,  of  that  body  whether  they  wiU  draw  the  de- 
sired conclusion  ?  There  is  one  naked  fact,  to  wit,  acquiescence 
for  twenty  years.  There  can  be  no  reason  for  indulging  the  pre- 
sumption in  one  casQ  which  does  not  exist  in  all  others.  Chan- 
cellors invariably  draw  the  presumption  from  this  one  fact,  and 
we  think  a  rule  equally  uniform  should  prevail  in  courts  of  law. 
To  lay  down  a  different  rule  will  be  to  invite  a  contest  and  jury 
trial  in  every  case  thus  circumstanced.  The  circumstances  of 
each  case  will  be  appealed  to  by  opposing  counsel,  in  the  hope 
that  they  severally  may  impress  the  jury  with  the  belief  that  it 
is  their  duty  in  the  particular  case  to  indulge  or  withhold  the 
presumption  as  the  one  or  the  other  result  will  promote  their 
several  interests.  We  are  unwilling  to  declare  a  rule,  the  result 
of  which  may  be  to  tempt  juries  from  their  propriety,  to  multi- 
ply litigation,  and  to  increase  the  uncertainty  whieh  must 
always  attend  the  administration  of  the  law. 

We  do  not  vnsh  to  be  understood  as  saying  that  this  pre- 
sumption is  always  conclusive.  In  the  first  instance,  perhaps,  it 
never  is  so.  In  cases  like  the  present,  however,  we  hold  that  a 
prima  facie  presumption  is  raised  whenever  there  is  satisfactory 
proof  of  twenty  years'  uninterrupted  adverse  enjoyment  and 
possession.  Speaking  of  this  presumption,  Mr.  Starkie  says: 
**  It  gives  to  the  evidence  a  technical  efficacy  beyond  its  simpl« 
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force  and  operation:"  8  Stark.  Ey.,  ed.  1826, 1214.  On  page 
1224  he  Bays  this  is.  not  a  direct  and  immediate  inference  to 
be  made  by  the  courts  (of  law),  yet  **  the  court  will,  under 
certain  drcamstances,  direct  a  jury  to  presume  an  outstand^ 
ing  term  to  have  been  surrendered  by  the  trustee/'  To  the 
same  effect  is  Van  Dyck  v.  Van  Beuren,  1  Cai.  84.  See,  on  this 
subject,  Phill.  Ev.,  Cowen  &  Hill's  notes.  Van  Cott's  ed.,  pt.  1, 
pp.  485  et  seq.;  2  Wend.  Bla.  Com.  266,  note  10;  Best  on  Pre- 
sumptions, 144;  Smilhpeter  u  l9on,  4  Rich.  L.  203  [53  Am.  Dec. 
732J;  8  Bac.  Abr.,  Bout,  ed.,  621;  Jackson  v.  McCaU,  10  Johns. 
877  [6  Am.  Dec.  343];  1  Greenl.  Ev.,  sec.  46;  Warren  v.  Webb, 
2  Stra.  1129;  Bex  v.  Carpenter,  2  Show.  47;  TroOer  v.  JSarrw,  2 
You.  &  Jer.  285;  BeaU  v.  lAffin,  6  Har.  k  J.  336, 353,  361;  PeLh-  . 
titan  V.  PinhingiUs  1  T.  B.  381;  Doe  v.  Ireland,  11  East,  280,  284; 
Ooodtille  V.  Baldwin,  Id.  288;  Pentoarden  v.  Ching,  1  Moo.  &  M. 
400;  Bex  v.  Long  Bwckley,  7  East,  45;  Mayor  of  Kingston  v.  Hor^ 
ner,  Cowp.  102,  110;  Stodder  v.  Powell,  1  Stew.  287;  1  Greenl. 
Cruise,  415,  416;  Bustard  v.  Oates,  4  Dana,  429;  McPkerson  v. 
Cunlif,  11  Serg.  &  B.  422,  432  [14  Am.  Dec.  642]. 

This  prima  facie  case  may,  of  course,  be  overturned.  It  can- 
not be  done  by  proving  that  the  title  was,  in'  its  inception,  de- 
fective. Proof,  to  be  effectual  for  this  purpose,  must  be  ad- 
dressed to  the  character  of  the  plaintiff's  possession,  either  in 
its  acquisition  or  use;  must  tend  to  show  that  such  possession 
is  not  inconsistent  with  the  plaintiff's  right;  or  some  other  ex- 
cuse, independent  of  original  defect  of  title,  must  be  given  for  the 
seeming  long  acquiescence.    We  cannot  now  be  more  definite. 

The  record  before  us  contains  no  excuse  for  the  delay;  and 
iu  such  case  the  prima  facie  presumption  becomes  conclusive. 
It  results  from  this  that  the  charge  of  the  circuit  court  was 
erroneous. 

We  confine  this  rule  for  the  present  to  property  situated  sub- 
stantially as  this  is,  and  do  not  design  to  pronounce  upon  the 
the  effect  of  all  possessions  that  are  acquiesced  in  for  twenijjr 
years. 

We  think  the  facts  of  this  case  are  eminently  illustrative  of 
the  propriety  of  indulging  the  presumption  that  these  proceed- 
ings were  regular.  The  sale  took  place  twenty-two  or  twenty- 
three  years  before  this  suit  was  instituted.  During  all  that  time, 
save  perhaps  a  few  months,  the  property  remained  in  the  neigh- 
borhood in  which  it  was  sold,  in  the  independent  and  undis- 
puted possession  of  the  elder  and  younger  McArthur.  The 
eourt-house,  and  all  the  records  pertaining  to  Mrs.  Carrie's  ad- 
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ministmtiony  have  been  destrojed  by  fire,  and  the  few  liying 
witnesses  who  are  left  to  testify  of  ibis  transaction  give  vei^ 
sions  of  it  that  are  wholly  different  uud  irreconcilable.  One 
class  swears  that  the  sale  was  private,  for  they  conducted  the 
negotiation;  another,  that  it  was  public,  for  they  witnessed  it. 
The  yarious  persons  who  have  held  ofSce  in  the  probate  court  in 
which  these  proceedings  were  or  should  have  been  of  record 
differ  as  radically  and  essentially  in  their  recollection  of  what 
those  records  did  disclose.  This  discrepancy  and  conflict  should 
not  induce  us  to  pronounce  a  severe  judgment  on  the  motives  of 
the  witnesses.  All  who  have  lived  long  enough,  and  who,  after 
the  lapse  of  a  quarter  of  a  century,  have  attempted  to  call  up 
from  '*  memory's  waste"  the  details  of  any  transaction  of  only 
ordinary  interest,  will  deal  charitably  with  such  discrepancies. 

This  transaction  originated  in  the  state  of  Mississippi.  The 
possession  by  the  defendant  and  his  father,  under  whom  he 
claims,  has  been  mainly  held  in  that  state.  Whether  or  not  a 
different  rule  prevails  there,  and  if  different,  whether  that  rule 
will  be  enforced  by  our  courts,  are  questions  not  presented  by 
this  record,  and  we  do  not  now  decide  them:  See  Stevenson  v. 
McReary,  12  Smed.  &  M.  9,  44  [51  Am.  Dec.  102];  Walker  v. 
Forbes,  31  Ala.  9. 

Judgment  of  the  circuit  court  reversed  and  cause  remanded. 

Rice,  0.  J.,  not  sitting.        

Rbokift  bt  Dibt&ibutses  of  Bstatb  of  Proobxm  of  Abminibsbator's 
Sale  U  not  necesaarily  a  ratification  of  the  sale:  See  VaUt  ▼.  FUming^  61  Am. 
Dec.  566. 

Retubn  of  Process,  Amendment  of:  See  FturfiM  ▼.  PaJkyt,  41  Am.  Dea 
857,  and  oases  in  note  363. 

Advkbsb  Possession  Uniktesbuptedlt  fob  Twentt  Txabb  Raises 
Presumption  of  Ownebship  and  Title:  See  Stump  v.  Hetvry,  61  Am.  Deo. 
300,  and  notes;  McCoy  v.  Morrow^  68  Id.  578.  The  prindpal  oaee  la  dted 
to  this  point  in  BarhdaU  v.  OarreU,  64  Ala.  281;  Ooodmtam  v.  Winter,  Id. 
430;  Baker  ▼.  PrewiU,  Id.  555. 


SmS  V.  BOTNTOH. 

[8S  Alabama,  858.] 

JvDOMBHT  MAT  BB  Ambndbd  Nuno  pbo  Tuno  at  a  sabMqiiaiit  term,  ao  as 
to  show  that  a  nonsuit  was  set  aside  on  payment  of  costs,  where  the  trial 
docket  shows  an  entry  in  the  handwriting  of  the  presiding  judge  that 
*'  plaintiff  takes  a  nonsuit,  which  is  set  aside  on  payment  of  oosts.'* 

Abministbatob  18  NOT  Obuqbd  to  Sue  in  his  Rbpbesbntativb  Capa« 
CTTT  for  the  recovery  of  personal  chattels  of  his  intestate  which  he  baa 
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had  in  hii  poaMfldon  as  aaoh  adnuniatrator;  1m  womj  ane  for  and  reoorer 
them  in  his  indiyidoal  capacity,  on  proof  of  his  intestate's  title,  and  his 
own  possession  as  administrator. 

OeKSTBUonoN  of  Obdxb  Grantino  Lbttebs  of  Admihiskratioh  is  ques- 
tion for  the  court,  and  it  is  the  duty  of  the  court  to  instruct  the  jury 
regarding  its  validity. 

Charos  Which  Makes  Validitt  or  Lsttebs  of  Administration  depend 
on  sufficiency  of  parol  erideuce,  when  they  appear  yalid  from  their  face, 
is  not  error  of  which  defendant  can  complain,  being  merely  error  without 
injury. 

Vaud  Grant  of  Lbttsrs  of  Administration  bt  Dombbtio  Tribunal  of 
ExcLUSiVB  JcTRiSDiOTiON  18  prima/ocie  evidence  of  the  death  of  the  in- 
testate, and  that  he  died  intestate. 

Admission  or  ScpERrLUOus  or  Redundant  Evidencb,  plaintiff's  case 
being  conclusively  established  without  it,  is  not  error  of  which  defend- 
ant can  complain,  being  merely  error  without  injury. 

In  Dbtinub,  whbrb  Plaintiff  has  Shown  Prior  Possission,  and  made 
out  a  prima  fade  case,  the  defendant  cannot  defeat  a  recovery  by  show- 
ing merely  an  outstanding  title  in  another  with  which  he  has  no  connec- 
tion. 

Bailor  may  Maintain  Detinue  for  Property  Hired,  without  waiting 
for  the  termination  of  the  bailment,  where  such  property  haa  been  taken 
from  the  bailee  during  the  term  by  a  third  person,  and  he  declines  to 
sue  for  the  recovery  thereof,  and  notifies  the  bailor  to  sue. 

Detinue  to  recover  certain  Blaves.  Before  entering  on  the 
trial,  plaintiff  moved  to  amend  the  judgment  of  nonsuit  rendered 
at  the  last  term,  nunc  pro  tunc^  the  entry  in  the  trial  docket  in 
the  handwriting  of  the  presiding  judge  being  that "  plaintif! 
takes  a  nonsuit,  which  is  set  aside  on  payment  of  costs."  The 
costs  appearing  to  have  been  paid,  the  motion  was  granted. 
Defendant  excepted.    The  further  facts  are  stated  in  the  opinion. 

Z>.  W.  Baine  and  George  W,  Oayle^  for  the  appellant. 

Byrd  and  Morgan,  contra. 

By  Court,  Rioe,  G.  J.  The  proof  made  at  the  spring  term, 
1857,  authorized  the  amendment  of  the  judgment  entry  made  at 
the  fall  term,  1856,  in  relation  to  the  taking  and  setting  aside 
the  nonsuit.  There  was  no  error  in  allowing  that  amendment, 
and  in  placing  the  case  on  the  docket  for  trial :  Beese  v.  Billing^ 
9  Ala.  263;  Edwards  v.  Leuns,  18  Id.  494;  Chighizola  v.  Doe  eat 
dem.  Edava,  24  Id.  237. 

From  the  complaint,  it  does  not  appear  that  the  plaintiff, 
Boynton,  sues  here  as  the  administrator  of  James  A.  McEwen, 
deceased.  But  it  is  settled  that  an  administrator  who  as  such 
has  had  possession  of  personal  chattels  of  his  intestate  is  not 
obliged  to  sue  in  his  representative  capacity  for  their  recovery, 
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and  ttuii  he  nmj  sue  tor  and  reocnrer  them  in  his  h 
eapedty:  Omrge  y.  En^ith,  80  Ahu  682.  Although  the  oosi- 
plaint  does  not  on  its  &oe  show  that  Boynton  daims  a  reeoTWf 
here  as  administiator  of  McEwen,  yet  as  he  might  lecover  un- 
der it  upon  his  title  and  possession  as  such  administrator,  he  had 
the  right  to  prove  that  it  was  in  his  representatiTe  capacity  that 
lie  here  churned  a  recoTCiy.  The  return  of  the  appraisers,  as 
offered  in  evidence  by  him,  tended  to  show  that  he  chumed  a 
recoveiy  in  that  capacity,  and  was  admissible  for  that  pnrpoae: 
Calvert  v.  Marrow^  18  Id.  67.  No  plea  of  ne  unques  administra- 
tor appears  in  the  record.  But  if  such  plea  did  appear,  the  evi- 
dence shoWs  it  to  be  untrue;  and  that  William  M.  Lapokey  was 
the  administrator  in  chief,  and  the  plaintiff,  Boynton,  the  ad- 
luiui.strator  df  bmiut  noii,  of  McEwen.  The  defendant  cotdd  wiot 
be  entitled  to  a  verdict  on  a  plea  which  was  thus  disproved;  and 
tbere  was  therefore  no  error  in  refusing  the  eighteenth  change 
asked  by  tbe  defendant. 

Tbe  couBtrucUon  of  the  order  appointing  Boynton  adminis- 
trator of  the  estate  of  McEwen  was  a  matter  for  the  determination 
of  the  court:  Wyait  v.  Steele,  2G  Ala.  G39.  There  was  no  evidence 
tending  to  show  a  want  of  jurisdiction  in  the  probate  court  of 
Dallas  county  to  make  that  order.  It  was  therefore  the  duty  of 
tbe  circuit  judge  who  presided  at  the  trial  of  this  cause  to  have 
tokl  tbe  jury  that  the  order  was  valid,  and  made  by  a  court  hav- 
ing jursidiction  to  make  it.  In  not  telling  them  so,  the  circuit 
court  erred.  But  the  error  was  in  favor  of  the  defendant,  who 
here  complains  of  it.  By  committing  that  error,  and  making  the 
validity  of  the  order  dependent  on  parol  proof,  the  circuit  court 
gave  to  the  defendant  an  additional  chance  for  a  verdict,  to 
which  he  was  not  legally  entitled.  He  certainly  is  not  enUtled 
to  a  reversal  for  an  error  which  clearly  did  not  injure  him,  but 
actually  gave  him  one  more  chance  for  sncoeas  than  the  law 
allowed:  Eslava  v.  EUiolt,  6  Ala.  264  {89  Am.  Dec  826);  JIdler 
V.  Junes,  2G  Id.  247;  Alfwd  v.  SamuOs,  8  Id.  95;  Code,  sees. 
670,  672,  673,  676. 

As  it  was  the  duty  of  the  court  to  have  pronounced  the  order 
valid,  it  was  not  erroneous  to  charge  that,  in  the  absence  of 
evidence  to  the  contrary,  the  law  presumed  that  the  decedent 
died  intestate.  A  valid  grant  of  letters  of  administration  by  the 
domestic  tribunal  of  exclusive  jurisdiction  is  prima  /acie  evi- 
dence of  the  death  of  the  alleged  intestate,  and  of  the  right  of 
representing  him:  Briokhause  v.  Bfidthaum,  11  Ired.  L.  404; 
PeterHn  v.  Inloes,  4  Md.  176. 
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The  letters  of  administration  may  have  been  unnecessary  or 
redundant  evidence.  But  the  refusal  to  exclude  such  evidence, 
when,  as  here,  the  refusal  could  not  injure  the  party  objecting, 
furnishes  no  ground  of  reversal:  Eslava  v.  EUioit,  6  Ala.  2G4  [39 
Am.  Dec.  326];  Kyle  v.  Maya,  22  Id.  692;  OarreU  v.  OarreU,  27 
Id.  687. 

When  a  plaintiff  in  detinue  has  shown  a  prior  possession,  and 
made  out  a  prima  facie  case,  the  defendant  cannot  defeat  a  re- 
covery by  showing  merely  an  outstanding  title  in  another  with 
which  he  has  no  connection:  Dotier  v.  Joyce ^  8  Port.  803;  Tray- 
lor  V.  Marshal^  11  Ala.  458;  Lowremore  v.  Berry ^  19  Id.  130  |54 
Am.  Dec.  188];  McOuire  v.  Shelby,  20  Id.  456;  Barker  v.  DemcfU, 
9  QiU,  7  [53  Am.  Dec.  670]. 

After  evidence  had  been  adduced  tending  to  show  that  the 
plaintiff,  as  administrator  of  McEwen,  was  in  possession  of  the 
slaves  in  controversy;  and  that  after  such  possession,  and  before 
this  suit  was  commenced,  he  had  hii*ed  them  to  Dr.  Howell, 
in  the  summer  of  1855,  for  the  balance  of  that  year,  and  had 
placed  them  in  his  possession;  and  that  while  they  were  thus  in 
his  possession,  and  before  the  commencement  of  this  suit,  the 
defendant  took  possession  of  them  without  the  consent  of  the 
plaintiff  or  Dr.  Howell,  and  kept  them  until  after  this  suit 
wtbs  brought — it  was  proper  to  allow  the  plaintiff  to  prove  hj 
Dr.  Howell  that  **  when  the  slaves  were  taken  away  from  him 
he  went  to  plaintiff  and  told  him  he  would  not  sue  for  them,  nor 
pay  hire  if  they  were  not  returned  to  him,  and  requested  plain- 
tiff to  sue  for  them."  That  evidence  certainly  tended  to  prove 
that  the  defendant  had  no  connection  with  the  title  outstanding 
in  Dr.  Howell  for  the  unexpired  term  of  hire,  if  that  title 
should  be  considered  as  an  outstanding  one;  and  it  also  landed 
to  bring  the  case  within  the  influence  of  the  following  pnnoiple, 
to  wit,  that  where  slaves,  during  a  bailment,  are  taken  and  con* 
verted  by  a  third  person,  and  the  bailee  thereupon  refuses  to 
proceed  for  the  tort,  and  gives  notice  thereof  to  the  bailor,  and 
requests  him  to  sue  for  them,  and  thereupon  the  bailor 
detinue  against  the  tort-feasor,  the  latter  cannot  defeat  the 
UoQ  by  showing  merely  that  the  bailment  was  unexpired  at  the 
commencement  of  the  suit:  Addison  on  Oont.,  ed.  1857, 416, 417. 
Such  conduct  on  the  part  of  the  bailee  restores  the  right  of  pos- 
seesion  to  the  bailor,  and  forfeits  or  surrenders  his  own  nccru 
ing  rights  under  the  contract:  OratU  v.  King,  14  Vt.  367; 
FarrarU  v.  Tliomptton,  5  Darn.  &  Aid.  82G;  Sanborn  v.  Colman, 
6  N.  H.  14  |23  Am.  Dec.  703];  EaU  v.  Ooodmu.  82  Ala.  277. 
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If  the  final  judgment  is  not  in  the  proper  forrn^  it  is  fullj  as 
favorable  to  the  defendant  as  it  should  have  been.  It  does  not 
deprive  him  of  any  legal  right,  and  he  has  no  ground  for  com- 
plaining of  it. 

What  we  have  above  said  disposes  of  all  the  matters  relied  on 
for  reversal,  and  requires  us  to  affirm  the  judgment 

Judgment  affirmed.  

Administbatobs,  Actions  bt,  in  Owh  Namb  fob  Pebsoval  GBAmu  ov 
IiTTESTATB,  whether  proper:  See  Oreen  ▼.  Komegay^  67  Am.  Dec.  261. 

VaUD    QbANT  of    AdMIKISTBATION    is    EvIDBBCB    or    RBPBBSKirTATIVB 

Chabaoteb  of.  ADMINI8TBA10B,  and  of  death  of  intestate:  See  Rtmiek  v. 
BuUer/M,  64  Am.  Dea  316,  and  note  823. 

Ebbonbous  Ikstbuctions,  if  Favobablb  to  Affkllamt,  are  no  ground 
for  reversal:  8aUotuUM  v.  BUey,  65  Am.  Dec.  334,  note  341;  WmtB  v.  Mat- 
rvm,  67  Id.  658. 

Ebbonbous  Admission  ob  RsjBcnoN  of  Evidbnob,  whbbb  Bnuiii 
would  haye  been  the  same  had  the  roling  been  otherwise,  ia  not  ground  for 
reversal:  Heyntman  v.  Datmofberg^  66  Am.  Dec.  519;  ShMem  v.  l^ft  Iml 
Co,,  Id.  565;  BockhiU  v.  Spraggs,  68  Id.  607.  and  notes. 

Dbfbndant  nr  DxnNUB,  Biobt  of,  to  Show  Titui  ur  Tbibd  Pabtt: 
6^Ji€CuTry  v.  Hooper^  46  Am.  Dec  28a 
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VALmiTT  OV  Gbant  of  Administration  db  Bonis  non  depends  en  the 
vacanoj  of  the  office  of  administrator  at  the  time  of  appointnuott  by  the 
death,  resignation,  or  removal  of  the  preceding  administrator. 

Habbibd  Woman  mat  Rbsion  Office  of  Adminibxbasbiz*  nndar  lettsn 
of  administration  granted  to  her  while  sole,  without  the  ooncnrrsiioe  ol 
her  hnsband;  and  her  resignation  terminates  her  hvsband's  administra* 
tion. 

VntDior  IN  Dktinub  is  Sctbstantiallt  Oobbbct  and  in  Pbopbb  Fokm 
where  in  the  following  words:  "  We  find  all  tlie  issues  for  tlie  plaintiil^ 
and  that  the  slaves  named  in  the  proceedings  [naming  them]  are  the  prop- 
erty of  the  plainti£f,  and  that  the  said  slaves  are  in  value  worth  as  fol- 
lows [naming  the  valaos,  etc.];  and  as  the  plaintiff  releases  all  dam- 
ages for  hire,  we  assess  the  valne  of  said  slaves,  to  wit,  three  thoasand 
four  hundred  and  fifty  dolhm,  as  damages  for  the  plaintifE^  to  be  dis- 
charged upon  the  delivery  of  said  slaves  by  the  defendant  to  him.'* 

JrDOMBNT  IN  Dbtinub  ON  Vbbdiot  FOB  PLAINTIFF,  "that  he  recovcr  of 
said  defendant  the  said  slaves  [naming  them],  and  on  the  fsilnie  of  ssid 
defendant  to  deliver  said  slaves  to  ssid  plaintiff  when  ssid  plaintiff  demands 
them,  '>.en  that  the  said  plaintiff  have  and  recover  of  the  said  defendant 
the  sum  of  three  thousand  four  hundred  and  fifty  doUarSy  liis  damages  so 
SBsessed  by  the  jury,"  Is  not  proper  in  form,  but  the  enor,  bsiug  msrsly 
derioalt  will  be  corrected  on  error  and  affirmed. 
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DsmnnB  by  Thomas  M.  Williams,  claiming  aa  admixustnitor 
de  bonis  non  of  the  estate  of  Peter  Wyatt,  deceased,  to  recover 
certain  slaves.  The  further  facts  appear  in  the  opinion,  except 
that  the  verdict  below  was  in  the  following  words:  "  We  find 
all  the  issues  for  the  plaintiff,  and  that  the  slaves  named  in  the 
proceedings  [naming  them]  are  the  property  of  the  plaintiff, 
and  that  the  said  slaves  are  in  value  wortii  as  follows  [naming 
the  values,  etc.];  and  as  the  plaintiff  releases  all  damages  for 
hire,  we  assess  the  value  of  said  slaves,  to  wit,  three  thousand 
four  hundred  and  fifty  dollars,  as  damages  for  the  plaintiff,  to 
be  discharged  upon  the  delivery  of  said  slaves  by  the  defendant 
to  him; "  and  the  judgment  rendered  thereon  as  follows:  ''  It  is 
therefore  considered  by  the  court  that  the  plaintiff  recover  of 
said  defendant  the  said  slaves  [naming  them];  and  on  the 
failure  of  said  defendant  to  deliver  said  slaves  to  said  plaintii: 
when  said  plaintiff  demands  them,  then  that  the  said  plaintiff 
have  and  recover  of  the  said  defendant  the  sum  of  three  thou- 
»iind  four  hundred  and  fifty  dollars,  his  damages  so  assessed  by 
the  jury."    The  verdict  and  judgment  were  assigned  as  error. 

Baine  and  NeSmith,  for  the  appellant. 
Thomas  Williams,  contra. 

By  Court,  Walkxb,  J.  The  question  of  this  appeal  is,  whether 
the  administration  de  bonis  non  of  the  appellee,  who  was  the 
plaintiff  below,  is  valid.  The  solution  of  this  question  turnn 
upon  the  point  whether  the  administration  was  vacant  at  tlic 
time  of  the  appointment:  Matthews  v.  Douthitt,  27  Ala.  273.  Of 
the  two  representatives  first  appointed,  one  was  dead,  and  the 
other,  being  the  widow  of  the  deceased,  had  married,  and  with 
her  husband  removed  from  the  state.  There  had  never  been 
any  settlement  of  the  estate;  and  ihe/eme  covert  administratrix, 
in  writing,  subscribed  by  her,  but  not  by  her  husband,  resigned 
the  administration.  The  subsisting  administration  was,  upon 
these  facts,  without  notice,  revoked;  and  the  plaintiff  was  there- 
upon appointed  administrator  de  bonis  non.  This  action  of  the 
court  having  occurred  before  the  adoption  of  the  code,  its  valid- 
ity must  be  tried  by  the  pre-existing  law. 

The  death  of  the  administrator  terminated  his  office.  The 
remaining  representatives  were  a/eme  covert  administratrix  and 
her  husbaud,  who  intermarried  with  her  after  the  commence- 
ment of  the  administration.  Excluding  from  our  view  the  other 
questions  which  have  been  argued,  we  proceed  to  consider 
whether  the  written  resignation,  delivered  into  the  proper  office, 
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of  the  feme  covert  adminiBtratrix  alone,  not  partioipated  in  bj 
her  husband,  ierminateB  the  administration  of  beraeU  and  boa 
band. 

Bj  a  statute  adopted  in  1821,  Clay's  Dig.  222,  sec.  9,  it  ia 
enacted:  "  That  anj  executor,  executrix,  administrator,  or  ad* 
ministratrix,  may,  by  writing,  by  him  or  her  subscribed,  and 
delivered  into  the  clerk's  office,  resign  his  or  her  authority;  but 
in  such  cases,  he,  she,  or  they,  and  his,  her,  or  their  securities, 
aball  be  bound  for  all  the  assets  or  effects  which  shall  not  haTe 
been  duly  administered  or  applied,  or  shall  not  be  delivered  to 
their  successors  respectively/'  This  statute  clearly  gives  to  everf 
admiuistrator  or  administratrix  the  power  to  divest  him  or  ber> 
self  of  the  trust.  It  does  not  admit  of  an  exception  from  its 
provisions  of  any  one  holding  the  office  by  appointment  of  the 
court.  If  a/eme,  who  marries  after  her  qualification,  can,  during 
the  coverture,  be  correctly  denominated  administratrix,  she  has 
the  power  of  resignation  conferred  by  the  statute,  and  existing 
by  virtue  of  it. 

An  administratrix,  after  her  marriage,  is  incapable  of  doing 
any  act  of  administration  which  might  be  to  the  prejudice  u/ 
her  husband,  without  his  concurrence:  2  Williams  on  Executors, 
c.  4,  pp.  825,  82G;  Wentworth  on  Executors,  880;  Wank/ord  ▼. 
Wankford,  1  Salk.  299,  806;  Adair  v.  Shaw,  I  Sch.  &  Lef.  2GG; 
Kavanaugh  v.  Thampson,  16  Ala.  817;  PiMole  v.  Street,  5  Port  64. 
This  incapacity  of  the  vafe  and  the  capacity  of  the  husband  to 
discharge  all  the  offices  of  the  administration  result  from  the  lia- 
bility of  the  husband  for  the  acts  of  the  wife.  It  does  not  re- 
sult from  the  cessation  of  the  wife's  character  as  administratrix. 
The  general  remark  in  Kavanaugh  v.  ThompiKm,  supra,  that  the 
husband  **  takes  upon  himself  all  the  duties  and  is  entitled  to 
all  the  privileges  which  belonged  to  the  administratrix  before 
the  marriage,"  does  not  convey  the  idea  that  by  the  coverture 
the  wife  has  ceased  to  be  administratrix,  or  that  the  trust  is 
suspended  as  to  her  during  the  coverture.  Some  incapacity  is 
imposed  upon  her  while  she  is  9ub  potestate  vtri,  but  she  still 
remains  administratrix.  She  is  a  necessary  party  in  all  suits  for 
and  against  the  administration.  She  is  liable  after  the  termina- 
tion of  the  coverture,  for  the  devadavUs  committed  by  her  hus- 
band during  the  coverture;  and  after  the  termination  of  the 
coverture,  she  has  the  same  power  and  authority  which  she  had 
before  its  commencement:  2  Williams  on  Executors,  828,  1564; 
Adair  v.  Shaw,  supra.  These  considerations  show  that  an 
administratrix  retains  her  character  of  administratrix  notwitb- 
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ttanding  her  marriage,  and  thua  oomea  within  the  letter  of  ih» 
statute. 

In  an  old  ease  of  Da  Bomy.  De  Pinna^  6  Eng.  Eoo.  167,  note, 
S.  O.,  2  Lee,  888,  KfemeooveH  to  whom  administration  had  been 
decreed  was  not  allowed,  on  an  appeal  from  the  decree,  to  re- 
nounce the  administration  to  the  prejudice  of  her  husband,  who 
objected  to  it.  By  the  English  ecclesiastiGal  law,  there  was  not 
an  unqualified  right  of  renunciation  or  resignation  of  an  admin- 
istration: 1  Williams  on  Executors,  484;  McOowan  y.  Ward,  S 
Yerg.  876;  Wa^hingUm  y.  Blunt,  8  Ired.  Iiq.  263.  The  English 
ecclesiastical  court  could,  therefore,  exercise  its  power  of  allow- 
ing a  renunciation  by  9k  feme  covert  in  reference  to  the  husband'a 
wishes.  The  law  here  is  different.  There  is  here  a  right  to  resign* 
There  is  no  qualification  of  that  right,  and  the  court  is  not  clothed 
with  authority  to  make  its  exercise  dependent  upon  the  hus^ 
band's  will. 

It  would  be  inconsistent  with  the  spirit  of  the  law,  which  pre- 
scribes the  incapacity  of  h/eme  covert,  to  imply  the  disability  of 
a  married  woman  to  resign  her  administration.  The  protection 
of  the  wife  is  one  of  the  objects  of  the  law  in  the  imposition  of 
her  disabilities.  The  resignation  of  an  administration  is  a  means 
hy  which  a  wife  could  protect  herself  against  irreparable  loss  by 
the  misconduct  of  a  husband  inducted  into  the  administratiou 
by  hia  intermarriage  with  her.  To  take  away  from  her  the  righC 
of  resignation  which  the  statute  gives  would  therefore  deprive 
her  of  a  means  of  self-protection  given  by  the  statute.  Her  pro^ 
tection  would  not  be  consulted  hj  implying  a  disability  in  her 
to  resign.  The  wife's  safety  and  protection  will  be  less  endan- 
gered hy  allowing  her  the  exercise  of  her  will  in  resigning  ao 
administration  than  by  leaving  her  without  the  means  of  ending 
her  liability  for  her  husband's  misconduct. 

For  the  reasons  above  set  forth,  we  decide  that  a  feme  covert 
administratrix  has  a  right  u>  resign  her  administration.  Her 
resignation  must  of  necessity  terminate  the  administration  of 
her  husband,  which  exists  only  by  virtue  of  her  administration. 

The  verdict  in  this  case  is  substantially  correct  and  proper  in 
form,  as  a  verdict  in  the  action  of  detinue.  The  judgment, 
however,  is  not  the  appropriate  one.  The  error  in  it  is  merely 
clerical,  and  must  here  be  corrected.  The  judgment,  being  thus 
corrected,  is  affirmed:  See  Code,  sec  8087;  Jackeon  v.  Shipman^ 
28Ahi.  488. 
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Whitb  v.  Hass. 

AunBACHMi  or  Kon  bt  Brarukk  aw  Pulob  ov  Patmbiit*  after  dalhrwy 
io  tlM  pftjM,  b  pretiiiiMd  to  hATe  been  made  by  the  payees  And  nnlaai 
the  aMent  id  the  maker  is  provecU  renden  the  note  void. 

ThOFOH  PROMISSOaY   NOTB  NOT    UNDKB    SkAL    MAT    KOT    BB    MBBOBB    OV 

CoKTBAOT  f  3r  which  it  was  given,  yet  the  payee  oannot  recover  on  the 
original  coneideration,  if  his  recovery  on  the  note  ia  defeated  hy  proof 
of  a  material  alteration  by  him,  wi^ont  the  aMont  of  the  maker,  the 
efieot  of  which  was  to  render  the  note  void. 
Gbmbbal  Chabob  ok  Eyidbncb  in  Favob  of  Pabtt  is  invadon  of  province 
of  jury,  where  an  inference  of  fact  ia  neoeeoary  to  be  drawn  before  anch 
party  is  entitled  to  recover. 

AonoB  on  piomissoxy  note  by  pajee  against  maker.  From 
the  evidence,  it  appeared  that  the  note,  after  deliTezy  to  the 
payee,  had  been  altered,  so  as  to  show  an  erasure  and  change 
of  the  place  of  payment.  The  remaining  facte  appear  in  the 
opinion. 

E,  C.  Bullock,  for  the  appellant. 
James  L.  Pugh,  contra. 

By  Court,  Bkx,  0.  J.  The  alteration  of  the  note  was  mate- 
rial I  and  appears  to  have  been  made  after  ite  deliTCiy  to  the  payee. 
The  presumption  is  that  the  alteration  was  made  by  him;  and  it 
is  well  settled  that  such  alteration  of  a  note  by  the  payee,  with- 
out the  assent  of  the  maker,  renders  the  note  void.  The  alter- 
ation being  shown,  and  the  presumption  arising  that  it  was 
made  by  the  payee,  the  burden  was  upon  him  to  prove  the  assent 
of  the  maker  to  it.  If  he  failed  to  make  that  proof,  he  was  not 
entitled  to  recover,  either  upon  the  note,  or  under  any  count 
founded  on  the  same  consideration  with  the  note.  For  although 
the  note,  not  being  under  seal,  may  not  be  a  merger  of  the  con- 
tract for  which  it  was  given,  yet  as  the  note  was  at  first  valid, 
there  can  be  no  recovery  on  the  contract  unless  the  note  still 
continues  valid,  and  is  produced  in  evidence,  or  proved  to  have 
been  lost  by  time  or  accident.  And  to  allow  the  payee,  after 
he  had  designedly  made  a  material  alteration  in  the  note  with- 
out the  assent  of  the  maker,  to  recover  upon  the  contract  for 
which  the  note  was  given,  would  be  to  depart  from  the  sound 
and  just  principle  that ''  no  one  shall  be  permitted  to  take  the 
chance  of  committing  a  fraud  without  running  any  risk  of  los- 
ing by  the  event  when  it  is  detected:*'  Master  v.  Miller,  4  T.  R. 
829;  Martendole  v.  FoOeU,  1  N.  H.  95;   Ghesley  v.  Frost,  Id. 
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145;  Hun^hreyt  y.  Chattaw,  13  Id.  886;  NeweU  y.  Ibyberry,  8 
Leigh,  250  [28  Am.  Deo.  261];  DavidBon  y.  Cooper,  18  Mee.  & 
W.  343;  1  Qreenl.  Ey.,  see.  121. 

We  will  not  say  that  the  facts  proYed  by  the  OYidenoe  in  the 
preeent  ease  were  not  sufficient  to  justify  the  infeieaee  hj 
the  juiy  that  the  alteration  was  brought  to  the  knowledge  of 
the  defendant;  and  that  when  brought  to  his  knowledge  he  as- 
sented to  it.  But  the  court  is  not  authorized,  in  such  a  case^  to 
draw  an  inference  of  &ct;  and  without  such  inference,  the  facts 
proYed  did  not  warrant  the  court  to  declare,  as  a  conclusion  of 
law,  that  the  defendant  had  assented  to  the  alteration.  As  his 
assent  is  not  stated  by  any  witness,  nor  admitted^  the  court 
should  hsYc  left  it  to  the  jury  to  determine  whether  or  not  he 
had  assented  to  the  alteration;  and  should  haYc  charged  them 
that  if  they  belieYcd  he  had  assented  to  it,  they  should  find  for 
the  plaintiff  the  amount  of  the  note  and  interest.  But  instead 
of  doing  so,  the  court  charged  the  jury  that  if  they  belicYcd  all 
the  eYidence,  they  must  find  for  the  plaintiff  the  amount  of  the 
note  and  interest.  In  thus  charging,  the  court  erred,  because 
thereby  it  took  from  the  jury  the  determination  of  the  question 
of  fact,  whether  the  defendant  had  or  had  not  assented  to  the 
alteration. 

For  the  error  aboYc  pointed  out,  the  judgment  is  roYersed  and 
the  cause  remanded!  ^___ 

Matkbial  Altebation  or  Commercial  Papsr  Rinbkbs  it  Void:  See 
i/tOer  T.  Reed,  67  Am.  Deo.  459,  and  note  462,  citing  prior  em&B.  The  law 
ordinarily  preenmee  that  an  alteration  of  an  inatniment  was  made  at  or  prior 
to  the  execution,  in  the  aheenoe  of  intrinsic  or  extrinaio  evidence:  NeU  y. 
Com,  25  Kan.  516,  citing  the  principal  case. 

Written  Aorexment  Operating  to  Msroe  Original  Promise,  if  altered 
so  as  to  render  it  void,  cannot  be  disregarded  or  avoided  so  aa  to  allow  renri 
to  the  original  contract:  See  Jlfattuan  v.  BUswarihf  56  Wis.  600^  oHiag  the 
principal 
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En  Alabaka,  433.) 

PvaoHASB  BT  Trustee  or  Outbtandino  Claims  or  Titles  inures  to  the 
benefit  of  the  ce»hii  grte  trust,  on  his  election  being  expressed  within  a 
reasonable  time. 

Cestui  que  Trust,  BLEcnNo  not  to  Consider  Trubtbbs'  Pubobasb  or 
OuTSTANDiNQ  DISPUTED  CLAIMS  ss  being  made  on  his  aooonat^  and  en- 
gaging  in  a  protracted  litigation  with  them  for  the  establishment  of  thdr 
UfftX  title  under  the  purchase,  cannot,  after  the  lapse  of  six  yean  from 
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the  purohaMy  and  after  »  oonrt  of  law  haa  deoided  in  favor  of  the  tma- 
tees,  oome  into  »  oonrt  of  equity  and  have  the  pnrohaae  held  for  Id* 
lienefit* 

Bill  in  equity  to  establish  resoltiDg  trust  in  lands  from  pur- 
chase by  trustee  of  outstanding  claims  adverse  to  the  interests 
of  the  cestui  que  trust.  The  remaining  facts  are  stated  in  the 
opinion. 

K.  B,  Bewail^  for  the  appellant. 

George  N.  Stewart^  contra. 

By  Court,  Walksb,  J.  It  is  unquestionably  the  law  that  a 
ceatui  que  trust  has  the  option  to  take  the  benefit  of  any  pur- 
chase, which  the  trustee  may  make,  of  claims  or  titles  adyerse 
to  the  trust  estate,  upon  reimbursing  the  trustee  to  the  extent 
of  his  outlay;  but  it  is  equally  certain  that  the  cestui  que  trusi 
must  signify  his  election  to  affirm  the  purchase  of  the  trustee, 
and  take  the  benefit  of  it  within  a  reasonable  time:  Keech  v. 
Sanford,  White  &  Tudor's  Lead.  Gas.  in  Eq.  63-66,  notes,  63  Law 
Lib.;  Scoa  v.  Dreeland,  7  Smed.  &  M.  409  [46  Am.  Dec.  810]; 
Eawley  y.  Cramer,  4  Cow.  716;  Willard's  Eq.  180;  Hill  on 
Trustees,  636,  882;  Dawme  y.  Fanning,  2  Johns.  Ch.  262;  Jodb- 
mm  Y.  WaUh,  14  Johns.  407;  Charles  y.  Dubose,  29  Ala.  867. 

Whether  or  not  the  election  of  the  cestui  que  trust  has  been 
seasonably  expressed  is  not  determined  by  any  fixed  rule,  but 
depends  upon  the  circumstances  of  the  case.  It  becomes  neces- 
sary, therefore,  for  us  to  look  into  the  circumstances  of  this 
case,  to  ascertain  whether  the  election  of  the  complainant  to 
take  the  benefit  of  the  purchase  made  by  the  defendants  was 
seasonably  expressed.  The  purchase  of  defendants  was  made 
nearly  six  years  before  the  bill  was  filed,  which  was  the  first 
intimation  by  the  complainant,  so  far  as  we  are  adYised,  of  an 
intention  or  wish  ia  treat  the  purchase  as  made  for  his  benefit. 
The  complainant  knew  of  the  purchase,  either  at  the  time  it  was 
made  or  within  a  short  time  thereafter.  He  had  reason  to  be- 
licYc  that  the  defendants  purchased  with  a  Yiew  to  let  him  haYe 
the  land  in  payment  of  debts  due  him.  After  the  purchase  the 
complainant  repudiated  it  as  one  to  which  he  would  not  con- 
sent. At  the  time  of  the  purchase  the  land  was  held  by  one 
^abuiy,  who  had  eouYcyed  to  a  trustee  for  the  benefit  of  the 
coiuplaiuant,  by  deed  of  trust  for  the  security  of  a  debt,  and 
who  held  under  some  arrangement  with  the  complainant, 
i\  hereby  the  latter  forbore  to  foreclose  his  deed  of  trust.  Sea- 
buiy  denied  the  title  acquired  by  the  purchase  of  the  defend- 
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anta,  who  instituted  an  action  of  ejectment,  of  "which  it  is 
inferable  the  complainant  was  cognizant,  and  which  continued 
for  seyeral  years.  Pending  the  action  of  ejectment,  Seabury 
conveyed  to  the  complainant  his  entire  interest  in  the  land.  In 
the  action  of  ejectment,  a  jadgment  was  rendered  for  the  defend- 
ants, from  which  a  writ  of  error  to  this  court  was  sued  out.  In 
this  court  the  judgment  of  the  circuit  court  in  the  action  of 
ejectment  was  affirmed.  After  the  affirmance  of  that  judgment 
for  the  first  time,  the  complainant,  by  filing  the  bill  in  this  case, 
claimed  that  the  purchase  by  defendants  should  be  treated  as 
one  made  for  his  benefit.  When  the  defendants  bought,  tiicy 
'^gave  certainly  the  full  value  of  the  land,  and  more  than  tiie 
complainant  had  offered,  or  was  willing  to  give.  The  land 
afterwards  continued  to  deteriorate,  and  its  value  depreciated 
for  some  time;  but  the  bill  and  testimony  authorize  the  conclu- 
sion that  its  value  increased  before  the  commencement  of  this 
suit. 

Under  these  circumstances,  shall  we  hold  that  the  complain* 
ant  has,  within  a  reasonable  time,  signified  his  election  to  take 
the  benefit  of  the  purchase  made  by  the  defendants  ?  Shall  the 
complainant  repudiate  the  purchase  at  first,  when  the  land  ii 
of  but  little  value,  and  when  the  tiUe  is  disputed;  permit  the 
defendants  to  pay  for  the  same,  and  lie  out  of  the  use  of  theii 
money  for  nearly  six  years;  dispute  the  tiUe  derived  by  them, 
and  permit  it  to  be  controverted  in  the  name  of  another,  really 
for  his  benefit,  in  a  long  litigation  in  the  circuit  and  supreme 
courts;  and  after  the  tiUe  is  established,  and  the  land  has  prob- 
ably become  valuable,  come  in  at  the  expiration  of  a  period  of 
near  six  years,  and  claim  for  the  first  time  that  he  affirms  the 
sale»  and  claims  the  benefit  of  it?  There  is  neither  authority, 
reason,  nor  moral  right  for  permitting  him  to  do  so.  The  de- 
fendants in  this  case  have  been  guilty  of  no  fraud.  Conceding 
to  the  complainant  every  other  point  which  he  claims,  the  jus- 
tice, right,  and  law  of  this  case  are  against  him  upon  the  point 
we  have  considered;  and  therefore,  without  considering  any 
other  question,  we  affirm  the  decree  of  the  court  below. 

T&U8TSB  PUBOBASIKQ  OUTSTAJIDUIO  TlTLB  AnVBBSl  tO  that  o(  CUtlU  gu$ 

$nui  aoqnirm  the  Mine  for  the  benefit  of  the  eetiui  que  inui  only:  See  JeweU 
f,  MUUr,  61  Am.  Dea  761.  and  note  766,  citing 
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[82  At.ahama  617.] 

Ih  CuNSTBUcnoN  or  Bill  of  Lading,  Pabol  Etidbncb  n  AmmwiBLg  to 
show  that  the  words  "cUuifpen  of  the  river,*  by  usage  and  onstom,  in- 
dnde  dangers  by  fire. 

Pabol  Bvidbnob  n  ADMnnBLB  to  Sxrujir  BaoraAit  ur  Boj.  «p  Lamm 
that  eotton  was  ahipped  on  a  steamboat^  ci  a  enstoin  for  atiwnhoati  to 
cany  bargea  in  tow,  and  to  store  freif^t  at  their  option,  elttiar  on  boa* 
or  barge.    Srom,  J.,  disasntlnfl 

*'UnIYBB8AL  PBACnOB    AHD    UNDBBSETANSIirO    09   PBB90K8    EllFIOTBD  IH 

Natioatino  **  Pabxioulab  Riybb  will  not,  of  itself,  oonstitate  aoostom. 

AoiiDH  againat  oomnum  carriers  for  loss  of  cotton.  The  re- 
maining  facta  are  stated  in  the  opinion* 

WUliam  Boyles^  for  the  appeUants. 

Oeorge  N.  Stewart,  oonira. 

By  Court,  Biob,  O.  J.  It  is  settled  in  this  state  that  it  la 
permissible  for  the  owner  of  a  steamboat,  whan  sued  f6r  the  loss 
of  goods  by  fire,  to  show  by  parol  that  the  ezoeptive  words, 
"  dangers  of  the  river/'  in  a  bill  of  lading,  by  cnatom  and  usage 
include  dangers  by  fire:  8amp9on  y.  Oamam^  6  Port.  123  [30 
Am.  Dec.  678];  HMer  t.  McCartney,  81  Ak.  501. 

**  In  mercantile  contracts,  as  to  the  subject-matter  of  which 
known  usages  prevail,  parties  are  found  to  proceed  with  the  tacit 
assumption  of  those  usages.  They  commonly  reduce  to  writing 
the  special  particulars  of  their  agreement,  but  omit  to  specify 
ihose  known  usages,  which  are  included,  however,  as  of  course, 
by  mutual  understanding.  Evidence,  therefore,  of  such  inci- 
dents is  receivable.  The  contract,  in  truth,  is  partly  express  and 
in  writing,  partly  implied  or  understood  and  unwritten.  Such 
contracts  are  very  commonly  framed  in  a  language  peculiar  to 
those  engaged  in  the  particular  trade  out  of  which  they  arise. 
.  .  .  •  Theintentionof  the  parties,  though  perfectly  well  known 
to  themselves,  would  often  be  defeated  if  this  language  were 
strictly  construed  according  to  its  ordinary  import  in  the  world 
at  large.    Evidence,  theorefore,  of  mercantile  custom  and  usage  ui 

admitted  to  expound  it,  i^d  to  arrive  at  its  true  meaning 

But  in  these  cases  a  restriction  is  established  on  the  soundest 
principle,  that  the  evidence  received  must  not  be  of  a  particular 
which  is  repugnant  to  or  inconsistent  with  the  written  contiact. 
Merely  that  it  varies  the  apparent  contract  is  not  enough  to 
exclude  the  evidence;  for  it  is  impossible  to  add  any  material 
ineident  to  the  written  terms  of  a  contract,  without  altering  its 
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effeot  move  or  lees."  Neither,  in  the  oonstmction  of  each  oon- 
tiaotsy  will  the  eridenoe  be  excluded  **  because  the  words  are  in 
their  ordinaxy  meaning  unambignous;  for  the  principle  of  ad- 
mission is,  that  words  perfectly  unambignous  in  their  ordinary 
meaning  are  used  by  the  contractors  in  a  different  sense  from 
thaf  The  best  test  hj  which  to  determine  the  existence  or 
aon-existence  of  such  repugnancy  or  inconsistency  as  will  ex- 
clude the  proposed  evidence  of  the  custom  and  usage  is  to  in- 
quire whether  the  explanation  furnished  by  the  evidence  is 
*^  such  as,  if  expressed  in  the  written  contract,  would  make  it 
insensiUe  or  inconsistent:"  Braum  y.  Byrnes  8  El.  &  Bl.  704, 77 
Eng.  Com.  L.;  Evmfrey  t.  Ddle^  in  the  court  of  queen's  bench, 
January,  1867, 6  Am.  Law  Beg.  61;  Rermer  y.  Bcink  of  Goluinbia^ 

9  Wheat.  681;  Brown  y.  Brown,  8  Met.  673;  Smiih  y.  MobUe  etc. 
biM.  Co.,  80  Ala.  167;  Marian  Dock  etc.  Ins.  Oo.  v.  MbMiUan,  81 
Id.  711;  8.  C,  27  Id.  77;  see  also  the  notes  to  Wigglestoorih  y. 
DaUiBony  1  Smith's  Lead.  Cas.  677, 686;  Barber  y.  Brace,  3  Conn. 

10  [8  Am.  Deo.  149]. 

With  the  law  as  aboYe  laid  down  for  our  guidance,  we  are 
now  to  consider  whether  the  court  below  erred  in  permitting 
the  defendants,  after  the  bill  of  lading  had  been  read  in  eYi- 
dence  reciting  that  the  cotton  was  shipped  on  the  steamer  Pink 
Toney,  to  introduce  eYidence  tending  to  show  "  that  the  steam- 
boat had  a  barge  in  tow,  the  water  being  low;  that  it  was  usual 
and  customary  for  boats  to  haYe  and  use  barges  in  tow  in  low 
water;  that  this  was  known  to  the  shipper,  who  Yras  the  ware- 
houseman, and  who  was  present  when  the  cotton  was  put  on 
the  boat;  that  it  was  considered  the  usual  priYilege  of  the  boat 
BO  to  carry  it;  and  that  it  was  the  uniYersal  practice  and  under- 
standing, when  a  boat  had  a  barge  in  tow,  that  the  freight  was 
to  be  put  upon  the  barge  or  the  boat." 

It  is  CYident  that  this  eYidence  tended  to  show  a  custom  of 
the  partioular  trade;  that  the  parties  to  this  suit,  at  the  time  of 
the  oontraot  CYidenced  by  the  bill  of  lading,  were  cognizant  of 
that  custom;  that  they  contracted  with  a  tacit  reference  to  it; 
and  that  in  fact  the  Yery  contract  on  which  the  plaintiff  founds 
his  right  was  made  with  the  usage  or  custom  understood  to  be 
a  tenn  in  it.  '*  To  exclude  the  usage  is  to  exclude  a  material 
term  of  the  contract,  and  must  lead  to  an  unjust  decision.  It 
is,"  as  Lord  Campbell,  C.  J.,  says,  ''the  business  of  courts 
reasonably  so  to  shape  their  rules  of  eYidence  as  to  make  them 
■uitable  to  the  habits  of  mankind,  and  such  as  are  not  likely  to 
exdiude  the  actual  facta  of  the  dealings  between  parties  when 
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ibej  are  to  determine  on  ttie  oontroversies  which  grow  out  ol 
ihem: "  See  Hamfrey  t.  Dale,  5  Am.  Law  Beg.  51. 

It  may  be  exceedingly  difficult  to  draw  the  precise  line  of  diB> 
tinction  between  cases  in  which  eyidenoe  of  usage  and  custom 
ought  to  be  admitted  and  cases  in  which  it  ought  not  to  be  ad- 
mitted; but  there  can  be  none  in  saying  that  there  are  cases  in 
which  such  evidence  must  be  receiTed.  And  in  perhaps  the 
strongest  English  case  against  such  evidence.  Lord  Denman,  C. 
J.,  was  not  willing,  in  view  of  the  authorities,  to  put  his  oppo- 
sition to  it  in  stronger  language  than  the  following:  "  But  the 
r%ses  go  no  further  than  to  permit  the  explanation  of  words 
used  in  a  sense  different  from  their  ordinaiy  meaning,  or  the 
addition  of  known  terms  not  inconsistent  with  the  written  con- 
tract: "  Tnveman  ▼.  Loder^  11  Ad.  &  El.  689;  see  also  Barlow  ▼. 
Lambert,  28  Ala.  704,  which  certainly  goes  no  further  than 
Tnteman  ▼.  Loder,  supra. 

Now,  it  seems  clear  that  the  evidence  of  usage  and  custom 
offered  in  the  present  case  does  not  Jabor  under  the  objection 
of  introducing  anything  repugnant  to  or  inoonsLstent  with 
the  tenor  of  the  written  contract,  in  the  sense  in  which  we  have 
above  defined  repugnancy  or  inconsistency — ^the  sense  in  which 
that  objection  must  be  understood  in  cases  of  this  kind.  That 
evidence  goes  no  further  than  to  furnish  **  the  explanation  of 
words  used  [in  the  bill  of  lading]  in  a  sense  different  from  their 
ordinaiy  meaning,  or  the  addition  of  known  terms  not  incon- 
sistent with  the  written  contract"  It  tends  to  show  that  the 
words  "  on  the  steamer,"  used  in  the  bill  of  lading,  were  used 
"  in  a  new,  peculiar,  or  technical  sense  "  in  the  particular  trade; 
and  that,  by  this  new,  peculiar,  or  technical  sense,  the  barge 
towed  by  the  steamboat  in  low  stages  of  water  was  included  in 
the  term  "  steamer  or  steamboat,"  so  far  at  least  as  to  secure 
to  the  commander  of  the  boat  the  privilege  of  stowing  the  cot- 
ton on  either  the  boat  or  barge.  If  the  explanation  or  addition 
thus  derived  from  the  evidence  of  the  custom  had  been  ex- 
pressed in  the  bill  of  lading,  it  would  not  have  rendered  the 
bill  of  lading  insensible  or  inconsistent.  It  is  obvious  that  the 
bill  of  lading  would  not  be  rendered  insensible  or  inconsistent 
by  the  expression  therein  of  the  privilege  to  the  commander  of 
the  steamboat  to  stow  the  cotton  on  the  boat,  or  on  the  barge 
towed  by  her,  in  accordance  with  the  custom. 

Applying  the  law  as  above  laid  down  to  the  case  as  presented 
by  the  record,  it  is  the  opinion  of  a  majority  of  the  court  that 
there  is  no  error,  except  in  the  charge  first  excepted  to.    That 
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ehiurge  is  understood  by  a  majorily  of  the  court  to  authoziie  a 
verdict  for  the  defendant  upon  proof  of  **  the  universal  practice 
and  understanding  of  persons  employed  in  navigating  said 
river"  to  cany  cotton  on  the  barge  in  tow,  without  proof  that 
any  word  or  phrase  of  the  contract  had»  by  virtue  of  a  lawful 
custom,  come  to  be  understood  in  a  sense  which  gave  the  carrier 
a  right  to  cany  on  the  barge.  That  charge  makes  the  case  turn 
upon  the  practice  of  the  carriers,  and  their  understanding  of 
that  practice,  varying  the  contract;  and  not  upon  the  right  of 
the  canier  under  the  contract,  when  explained  and  expounded 
in  reference  to  the  peculiar  meaning  of  its  words,  as  established 
by  a  valid  custom.  And  in  this  respect  that  charge  vnis  erro- 
Deous. 

As  the  cause  must  be  remanded  for  another  trial,  we  deem  it 
proper  to  say  that  we  do  not  wish  to  be  understood  as  passing 
upon  the  sufficiency  of  the  evidence  to  establish  the  customs  in 
dispute.  We  decide  nothing  more  than  that  the  evidence  ob- 
jected to  vnis,  on  account  of  its  tendency,  admissible;  and  that, 
in  view  of  the  evidence,  all  the  charges  and  refusals  to  charge 
were  appropriate  and  free  from  error,  except  the  first  charge,  the 
error  of  which  we  have  above  pointed  out.  For  that  error,  the 
judgment  is  reversed  and  the  cause  remanded. 

SvnrB,  J.,  oononrred  in  all  the  l^gal  prinoiplas  daoland  by  the  chief 
)wtioe»  except  in  the  ruling  admitting  teetimooy  to  vary  the  contract  effect 
of  the  worda  "on  the  ateamer  Pink  Toney,"  aa  need  in  the  bill  of  lading, 
and  to  ahow  a  onatom  for  aach  ateamboata,  nnder  anch  contracta,  to  carry 
baigea  in  tow,  and  to  atore  freight,  at  their  option,  on  the  boat  or  the  barge. 
Regarding  thia  ruling,  the  joatiee  held  that  the  teetimony  did  not  establish  a 
mercantile  cnatom,  but  rather  a  habit  of  boatmen  to  so  carry  gooda,  and  tliat 
aach  words,  in  mercantile  usage,  had  not  a  well-known  meaning  peculiar  to 
the  particular  busitfesa;  that  therefore  auch  contract  would  bind  the  boat- 
owners  to  carry  the  goods  on  the  boat,  or  render  them  liable  for  injury  aria- 
hag  from  doing  otherwise,  citing  Brown  v.  B^frntj  3  El.  &  BL  702;  Smith  v. 
MMltNa9.  tie.  Co.,  ZO  AhL  107;  BaHaw  v.  Lamberi,  28  Id.  704;  Thorp  v. 
Sugfii^  33  Id«  339;  Basin  y.  LherpoolAP.  8,  Co.,  3  WaU.  jun.  229. 

BiLU  or  Lading,  Pabol  Eviobvck  so  Vabt  ob  Explaik:  Chandler  ▼. 
Spragvie,  38  Am.  Dec.  4M;  note  to  Boeheeler  Bank  t.  Jones,  65  Id.  300;  Cox 
▼.  Peterson,  68  Id.  145;  admisaibility  of  cnatom  to  explain:  Bariow  v.  Lam- 
bert, 65  Id.  374,  and  note  379;  SpsarsT.  If ord,  48  Ind.  MOb  the  latter  cttiag 
tbeprfaMtpal 
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Blaokwell's    Administrator    v.    Blagkwell'b 

DiBTKIBUTEES. 

[SB  ATiiW^iM*,  87.] 

DncuBUTBis  MAT  Chabos  ADMiNisnuLTOBs  Who  OovTms  PEOTBBanr  ov 
EsTAiB  into  other  speeific  effeets  with  the  tsIim  of  the  concerted  prop- 
erty, or  may  elect  to  oleim  end  pnmie  the  proper^  for  whioh  it  hie 
been  exohanged. 

EXBOUTOBS    Al^D    ADMIKISTBATOBS    CANKOT    IlfTOKB    SXATUTK    OF    LOUTA- 

TiOKS  to  protect  their  poweestons  against  the  daim  of  dlstribnteea,  nn- 
len  they  hare  denied  the  oontlniianee  of  the  tnut»  or  aet  vp  claim  in 
their  own  right. 

SXTTLBKXNT  AMD   PaTMBHT  OF    DxSIBIBUTnrB    IhTBBKB  AM  QBDUTABILr 

Pbbcumid  after  a  lapee  of  twenty  years  from  the  time  when  the  ezeo- 
utor  or  administrator  shoald  have  settled  the  administration. 

Bbttlkmbnt  and  Payment  of  Distbibutivb  Intkbbsta  abb  not  Pbb- 
scncBD  from  lapse  of  twenty  years  after  the  administration  ahonld  have 
been  settled,  when  the  personal  representative  holds  not  in  his' own 
right,  bat  in  snboidinatinn  to  and  reoognition  of  the  rights  of  the  eetM 
quetrtuL 

Ambndmbnt  to  Bill  dobs  not  Maxb  Nbw  Gabb,  and  n  PBopbblt 
Ax  LOWED  in  a  case  where  the  bill  is  filed  by  a  husband  as  sole  legatee  of 
his  wife  to  recover  her  distribntive  share  in  her  father's  estate,  and  the 
amended  bill  exhibited  a  marriage  contract  which  seonred  to  him  a  life 
estate  in  hii  wife's  personalty,  and  to  her  a  separate  estate  in  the  re- 
maindor;  for  both  titles  set  oat  give  him  the  entire  interest  in  the  sab- 
ject*matter. 

Two   PBB80N8  ABB    PBOPEBLT  JoiNED  AS  PlAIBTIFfS  IN    BiLL  IK    EqUXTT 

when  both  are  interested  in  the  property  to  be  recovered,  althongli  their 
interests  are  not  co-eztensiva 

Win's  PeBSONAL  BEPBXSBNTATrVB  MAT  JoiN  WITH   HUBBAKD  IS  BiLL  tO 

recover  her  distributive  share  of  her  father's  estate,  where  the  bill  shows 
that  a  maniagn  contract  secnres  to  the  hasbsnd  a  life  estate  in  the  wife^ 
personalty,  with  a  separate  estate  in  remainder  to  her,  and  that  the  has- 
band  is  made,  by  the  wife's  will,  her  sole  legatee. 
Administratob,  Who  QuALmss  arbb  Fiuno  of  Bill  to  Bbootsb  Db- 
oedbnt's  Pbopbbtt,  may  be  brooght  in  as  co-complainant  therein  by 
means  of  a  supplemental  bill,  for  the  grant  of  letters  relates  to  the 
time  of  the  death. 

THBEB  MUST  BB    AdMINIBTBATOB    OF    BctaTB    OF  WmOH    DORBIBDnOK  IS 

sought,  and  he  must  be  made  party  to  salt;  it  is  not  saffident  to  file  the 
bill  against  the  personal  representative  of  the  deceased  administrator, 
but  an  administrator  de  hcmu  non  must  be  appointed. 

Bill  by  Vastbinder  and  other  distributees  of  fhe  estate  of 
Nathan  Blackwell,  deceased,  seeking  to  compel  James  Black- 
well,  the  administrator  of  Mrs.  Priscilla  Blackwell,  deceased, 
who  had  been  the  widow  and  administratrix  of  Nathan  Black- 
weU»  to  make  a  settlement  of  Nathan  Blackwell's  estate,  and 
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seekizig  to  reoorer  the  distribntire  share  of  the  eetate  whicb 
Tastbinder  claimed  as  sole  legatee  of  his  deceased  wife,  who 
was  the  daughter  of  Nathan  Blackwell.  The  opinion  states  the 
case. 

Thomas  WiUiaTM^  for  the  appellant 
Peguea  and  Daumon^  contm 

By  Court,  Stokx,  J.  Our  first  unpiession  -was  to  dismiss  the 
bill  in  this  case  on  account  of  the  stateness  of  the  demand. 
Looking  more  closely  into  the  record,  we  think  that  position  in- 
defensible. True,  near  forty  years  elapsed  between  the  quali- 
fication of  Mrs.  Priscilla  Blackwell  as  administiatrix  and  the 
exhibition  of  the  original  bill.  True,  the  property  which  is 
ordered  to  be  distributed  under  the  chancellor's  decree  was  pur- 
chased about  fifteen  years  after  the  death  of  Nathan  Blackwell, 
the  intestate.  Under  these  circumstances,  if  they  stood  alone, 
wo  would  feel  bound  by  our  former  decisions  to  hold  that  this 
claim  could  not  be  maintained:  See  Bhodes  ▼.  Turner ^  21  Ala. 
210;  BameU  v.  Tarrance,  23  Id.  463;  Mc Arthur  ▼.  Carriers  AdmW, 
82  Id.  76  [arde,  p.  629]. 

These  facts,  however,  do  not  stand  alone.  The  proof  tends 
strongly  to  show  that  the  slaves  Rose  and  Polly,  from  whom  the 
other  slaves  in  controversy  have  descended,  .were  piurchased 
mainly,  if  not  entirely,  with  means  derived  from  the  stock  of 
cattle  left  by  Nathan  Blackwell  at  the  time  of  his  death.  This, 
however,  would  not  take  the  case  out  of  the  operation  of  the 
principle  above  asserted. 

The  proof  in  this  record  further  shows  that  Mrs.  Blackwell 
and  most  of  her  children  lived  together  as  one  family,  after  the 
death  of  Nathan  Blackwell,  for  a  period  of  between  thirty  and 
forty  years;  that  all  labored  for  the  promotion  of  the  common 
interest  and  for  the  common  support  of  the  family;  and  that 
the  increase  of  the  property  was  aided  materially  by  such  com- 
mon labor,  and  by  a  system  of  rigid  economy  which  all  seem 
to  have  observed.  On  these  facts,  if  they  stood  unexplained, 
we  would  feel  it  our  duty  to  hold  that  Mrs.  Priscilla  Blackwell 
and  her  children  held  these  slaves  as  tenants  in  common.  If 
these  were  the  only  facts,  possibly  no  relief  could  be  obtained 
under  the  pleadings  in  this  record,  because  of  a  variance  between 
the  allegations  and  the  proof:  Lockhari  v.  Cameron,  29  Ala.  865; 
Williams  v.  Barnes,  28  Id.  618. 

But  there  is  another  feature  of  this  record  which  must  exert 
an  influence  in  this  connection.    The  sons  of  Mrs.  Blackwell, 
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who  might  unport  some  claim  to  these  slaTes  under  the  principle 
last  considered,  and  who  lived  with  her  ap  to  the  time  of  her 
death,  haye  not  asserted  that  claim ;  and  after  her  death,  thej 
have  conceded  that  the  slaves  are  the  property  of  her  estate.  In 
fact,  it  does  not  appear  that  they  ever  did  set  np  any  churn  to 
this  property  in  their  own  right,  or  that  they  have  ever  preferred 
any  claim  for  the  labor  and  services  bestowed  by  them,  either 
against  their  mother  in  her  own  right,  or  as  the  representativo 
of  their  father's  estate.  According,  then,  to  their  concessions, 
this  property  has  all  the  time  been  owned  by  their  mother. 

On  the  other  hand,  the  bill  avers,  and  the  proof  shows,  that 
Mrs.  Priscilla  Blackwell  has  not  claimed  this  property  in  her 
own  right.  After  the  marriage  of  her  daughter  Sarah  to  Mr. 
Vastbinder,  in  1841,  she  spoke  of  these  slaves  as  belonging  to 
her  husband  Nathan  Blackwell's  estate,  and  expressed  a  ^sh 
that  they  should  be  divided  among  her  children.  She  expressly 
distinguished  between  these  slaves  and  other  property  confess- 
edly hers. 

Under  the  circumstances  disclosed  in  this  record,  we  think 
certain  well  ascertained  and  defined  l^gal  principles  demon- 
strate the  right  of  Nathan  Blackwell's  distributees  to  have  dis- 
tribution of  the  slaves  Rose  and  Folly,  and  their  increase,  sub- 
ject to  the  contingency  and  qualification  after  stated. 

Where  administrators  convert  the  property  of  the  estate  into 
other  specific  and  traceable  effects,  the  distributees  may  charge 
them  with  the  value  of  the  converted  property,  or  may  elect  to 
claim  and  pursue  the  property  for  which  it  has  been  exchanged: 
Kavanaugh  v.  ThompHoriy  16  Ala.  817. 

Ti-ustecs,  such  as  executors  and  administrators,  cannot  invoke 
the  statute  of  limitations  to  protect  their  possessions  against  the 
duiiij  of  distributees,  unless  they  have  denied  the  continuance 
of  the  trust,  or  set  up  claim  in  their  own  right:  Angell  on  Lim- 
itations, sees.  168-174. 

Although  after  the  lapse  of  twenty  years  from  the  time  when 
Mrs.  Blackwell  should  have  settled  her  administration,  we  would, 
under  ordinary  circumstances,  presume  a  settlement  and  pay* 
ment  of  the  distributive  interests;  yet  when  the  trustee  holds, 
not  in  his  own  right,  but  in  subordination  to  and  recognition 
of  the  rights  of  the  eettui  qus  trust,  this  presumption  from  mere 
lapse  of  time  is  repelled,  and  the  bar  is  not  perfected:  McArihur 
V.  Carrie's  Adm'r,  82  Ala.  76  [ante,  p.  629],  and  authorities  cited; 
MUion  V.  Haden,  Id.  80  [ante,  p.  628];  Chohnonddey  ▼.  OUnian, 
2  Jac.  &  W.  1;  Angell  on  Limitations,  see*  164. 
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at  the  time  of  her  death,  owed  no  debts;  and  no  issne  has  been* 
formed  on  thia  averment. 

The  only  diffierence  between  the  right  which  Mr.  Yastbinder 
asserta  in  his  original  bill  and  that  which  he  presents  in  his 
amended  bill  consists  in  the  di£forent  channels  throngh  which 
the  interest  accrues  to  him.  Each  state  of  case  gives  him  the 
entire  interest:  the  former  as  sole  legatee  of  his  wife's  unincum- 
bered distributive  interest  in  Nathan  Blaokwell's  estate;  the 
latter  as  owner  of  a  life  estate  under  the  marriage  contract,  and 
the  remainder  as  sole  legatee  under  his  wife's  will. 

In  Ingraham  ▼.  Foster,  81  Ala.  128,  we  sanctioned  an  amend- 
ment which  departed  from  the  original  bill  in  a  particular  more 
important  than  this.  We  in  that  case  employed  the  following 
hmguage:  "  To  make  an  amendment  improper,  it  is  not  enough 
that  there  be  a  mere  inconsistency  or  repugnancy  of  allegation. 
There  must  be  an  inconsistency  or  repugnancy  in  the  purposes 
of  the  billy  as  contradistinguished  from  a  modification  of  the 
relief.  One  of  the  purposes  of  a  chancery  amendment  is  to 
correct  an  erroneous  statement  of  the  facts."  We  hold  that 
the  amendment  in  this  case  did  not  make  a  new  case.  See  also 
LarHns  ▼.  Biddle,  21  Id.  252. 

2.  The  original  bill  was  filed  in  the  name  of  Mr.  Vastbinder 
alone.  A  supplemental  bill  brought  in  the  personal  representa- 
tive of  Mrs.  Vastbinder  as  corcomphdnant.  It  is  contended  here 
that  Mr.  Vastbinder  had  no  such  interest  in  the  distributive 
share  of  Mrs.  Vastbinder  as  authorized  him  to  unite  with  her 
personal  representative  in  a  bill  for  its  recoveiy.  We  might 
content  ourselves,  in  answer  to  this  objection,  with  simply  stat- 
ing that  under  the  marriage  contract  Mr.  Vastbinder  has  a 
valuable  interest,  and  the  personal  representative  of  Mrs.  Vast- 
binder  has  also  an  interest.  Both  are  interested  in  the  properly 
to  be  recovered,  although  their  interests  are  not  co-eztensive. 
This  renders  them  proper,  if  not  necessary,  parties:  1  Darnell's 
Ch.  Pr.  272. 

There  is  at  least  one  adjudged  case  which  goes  further,  and 
holds  that  even  if  Mr.  Vastbinder  had  no  other  interest  than 
as  legatee  of  Mrs.  Vastbinder,  he  might  unite  with  her  personal 
representative  in  a  chancery  suit  for  the  recovery  of  her  dis- 
tiibutive  interest;  and  this  would  furnish  no  error  of  which  the 
defendants  could  take  advantage:  Shodea  v.  Warburton,  6  Sim. 
C17,  9  Eng.  Ch.;  Story's  Eq.  PL,  sec.  610;  1  Darnell's  Oh.  Pr. 
251.     We  hold  there  was  no  misjoinder  of  complainants. 

3.  As  Mrs.  Vastbinder  had  no  personal  representative  at  the 
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time  the  oiiginal  bill  was  filed,  and  as  saoh  personal  repreeenta- 
iive  is  a  neceesaiy  party  to  this  suit,  it  may  be  contended  that  it 
was  irregular  to  make  the  executor,  who  afterwards  qualified,  a 
oo-complainant;  and  that  this  irregularity  vitiates  the  complain- 
ants' bill.  In  a  case  involving  this  precise  question  the  amend* 
ment  was  held  regular;  the  court  remarking  that  "  the  grant  of 
letters  of  administration  related  to  the  time  of  the  death,  like 
the  case  where  an  executor,  before  his  proving  the  vnll,  brings  a 
bill;  yet  his  subsequent  proving  the  will  makes  such  bill  a  good 
one:  Humphreys  v.  Humphreys,  3  P.  Wms.  349;  1  Daniell's  Oh. 
Pr.  460,  461.     This  amendment  was  properly  allowed. 

The  slaves  Bose  and  Polly,  and  their  increase,  still  remain 
in  specie.  According  to  the  principles  above  settled,  they  are, 
either  in  whole  or  in  part,  the  property  of  the  estate  of  Nathan 
Blackwell,  deceased.  An  inquiry  may  become  necessaiy  to 
determine  whether  the  entire  property  or  only  an  interest  in  it 
belongs  to  the  estate  of  Nathan  Blackwell;  and  if  only  a  partial 
interest,  to  what  extent  that  interest  goes.  On  the  trial  of  that 
issue,  and  the  settlement  of  Mr.  Blackwell's  estate,  there  should 
be  some  one  to  represent  that  estate.  Since  the  death  of  Mrs. 
Priscilla  Blackwell,  there  has  been  no  administrator  of  said 
Nathan's  estate.  It  has  been  settled  in  this  state  that  in  such 
case  it  is  indispensable  that  there  should  be  an  administrator  of 
the  estate  of  which  distribution  is  claimed,  and  that  such  ad- 
ministrator shall  be  made  a  party  to  the  suit.  This  principle 
rests  on  solid  reasons,  and  is  well  supported  by  authority: 
Gardner  v.  GanU,  19  AJa.  666;  Bobinsan  v.  Bobinson,!!  Id.  947; 
lA>gan  v.  Fairlie,  2  Sim.  &  St.  284;  Alexander  v.  Stetoart,  8  Oill 
&  J.  226;  Moor  v.  Blagrave,  1  Ch.  Oas.  277;  1  Daniell's  Oh.  Pr. 
253;  Story's  Eq.  PL,  sec.  172. 

For  the  errors  above  pointed  out,  the  decree  of  the  chancellor 
must  be  reversed,  and  the  cause  remanded.  The  complainants 
can  apply  for  leave  to  perfect  their  pleadings  after  the  proper 
court  shall  have  appointed  an  administrator  de  bonis  non  to  the 
estate  of  Nathan  Blackwell,  deceased:  Bloodgood  v.  Hartley,  16 
Ala.  233.  Let  the  appellees  pay  the  costs  of  this  appeal,  to  be 
paid  out  of  the  aasets  of  the  estates  they  severally  represent. 


ADMnvntBATOBS  ARB  PlBaOKALLT   LlABLB  TOR  AlTT  MlSAPPUOATION  Or 

Assim  withont  order  of  ooartt  Flory  v.  Beeher,  45  Am.  Dec.  610;  Lamg  ^, 
Bnwn,  fi6  Id.  244;  PotU  v.  Smiik,  24  Id.  899. 

Admikistbatioh  18  Presumed  to  have  Terminated  at  the  end  of  tbt 
period  fixed  by  law:  Ecuterling  v.  BlytJke,  66  Am.  Deo.  45, 
Am.  Dm.  Voi..  LZZ-a6 
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ADMnmnuvoB  OAmror  8r  up  Statoti  of  LnoTATioivB  in  \mr  of  thoM 
ntitied  to  tho  aaMts:  IMey  v.  BwmtU^  49  Am.  Dec  112. 

Partibs  baviho  Common  though  hot  Jourr  Intxeebv  may  Join  in  bill 
in  equity:  Afurrap  v.  Hay,  43  Am.  Deo.  773;  De  Lom»  y.  Mtek^  60  Id.  491. 

ExncuTOB  OB  ADMurnnuTOB  i8  IiiDiaPBraABU  Pabtt  to  bill  to  obtain 
diatribtttion:  Porter  v.  Porter,  40  Am.  Deo.  6fi. 


Cmr  Gouncul  of  Montoomebt  v.  Gilmbb. 

[83  Alabama,  116.1 

Municipal  Gobpoiution,  in  Cox^troction  of  Sbwbrs,  Acts  Ministebi- 
ALLT,  aott  is  responsible  for  daniftgee  caused  by  the  careless  and  negli- 
gent manner  in  which  it  discbarges  tliat  duty. 

Alligation  in  Declaration  against  City  that  D£Pendant  **Wbo>o 
FULLY*'  Pbrmittkd  Watkr  TO  Fu»w  from  its  sewers  upon  plaintiff*! 
lots,  "  wrongfully  "  refused  to  repair  streets,  etc.,  Is  demurrable  as  stat- 
ing a  conclusion  of  law;  the  deolaratloo  should  set  forth  the  fMte  from 
which  the  conclusion  of  wrongfulness  may  be  dednoed. 

DlOLABATIOII  AGAINST  CiTT  AlLBGING  NbQLIOT  TO  RSPAIB   StBERB   faib 

to  state  a  cause  of  action  if  It  does  not  show  that  the  alleged  damage  r« 
suited  from  that  breach  of  duty. 

Cmr  IS  NOT  Prima  Facib  RispoiraiBLB  fob  Injubt  Caubbd  st  Flow  «»r 
Baih-watbb  from  the  streets  upon  adjaoent  lands,  since  its  duty  to  adont 
a  system  of  drsinage  is  legislatiTe. 

Motitbs  OB  Maliob  of  Mxmbbrs  of  Citt  Couhoil  IN  Runrancp  to  Rbpaib' 
Stbsbts  Is  immaterial  and  irrelcTant  in  an  action  against  tbs  dty  f«»r 
neglect  to  repair  streets. 

Municipal  Cobpobation  is  not  Rssponbiblb  for  Malick  of  m  OivicsBflL 

It  is  Compbtbnt  to  Pbotb  that  Municipal  Cobporatioic  refused  or  fsiled, 
when  informed  of  the  condition  of  the  street,  to  repair  it,  since  this  temls 
to  establish  the  fact  of  negligence. 

BvmBNOB  that  Citt  was  Infobmbd  at  Mbbting  of  its  Couhoil^  through 
the  report  of  a  committee,  that  some  slight  repairs  had  been  made  upon 
a  ravine  in  the  street,  Is  admissible  as  conducing  to  show  a  recognition  of 
the  street  as  a  dty  street,  and  that  the  corporation  was  informed  of  the 
character  of  the  repair  of  the  street,  which  the  plaintiff  contended  was 
insufficient. 

Practical  Bbiok-mason  Who  had  bibh  Bnoagkd  in  CoarsTBUOfnoN  or 
Wall  between  plaintiff's  land  and  the  street  is  competent  to  give  his 
opinion  as  an  expert  upon  the  capacity  of  the  wall  to  withstand  the  flow 
of  rain-water  on  the  inner  side  of  the  wall  upon  the  plaintiff's  land,  in  an 
action  against  a  city  for  the  undermining  of  the  wall  by  the  flow  of  sur- 
face water  against  the  outer  side  of  the  walL 

BXCBPTION  TO  InSTBUOTI'^N  MT78T  BB  TaKBK  BBFOBB  JuBT  LBATB  BaB. 

DioisioN  or  SuPBBMB  CouBT  UPON  FoBMJCB  Appbal  18  Law  OF  Casb,  aod 
not  o^jen  to  revision  on  second  appeal;  therefore,  if  that  decision  asserts 
that  upon  the  evidence  the  plaintiff  could  not  recover,  it  Is  conclusive  ss 
to  his  right  of  recovery  upon  such  evidence  at  a  second  trial,  and  lnstnio> 
tions  or  plesdings  to  a  contrary  effect  are 
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Municipal  Corporation  is  not  Rbquirrd  to  Prsvbnt  Flow  of  Watxr 
which  wovld  be  detrimenUl  to  oontomplated  erection,  after  notifioation 
of  the  owner's  intention  to  build  upon  his  lots;  the  duty  of  repairing 
streets  does  not  involTe  a  duty  to  protect  adjacent  lands  from  a  natural 
flow  of  water. 

Aonoir  by  Oilmer  &  Taylor  to  recover  damages  for  the  defend- 
ant's negligence  in  permitting  rain-water  to  run  from  a  street 
upon  the  plaintiffs'  lots,  thereby  injuring  them.  This  case  was 
formerly  before  this  court,  and  is  reported  in  26  Ala.  665.  The 
cause  was  then  remanded,  a  second  trial  was  had,  and  the  de- 
fendant now  appeals  upon  exceptions  to  rulings  of  the  court 
upon  the  pleadings,  evidence,  and  instructions.  The  damage 
resulted  chiefly  from  the  fact  that  in  a  street  which  had 
not  been  used  for  some  time,  and  which  was  adjacent  to  the 
plaintiffs'  land,  a  ravine  of  considerable  width  and  depth  had 
formed,  which  extended  down  the  course  of  the  street,  in 
which  flowed  the  rain-water  accumulated  from  many  other 
streets.  The  ravine  encroached  upon  the  plaintiffis'  lots,  and 
they  built  a  brick  wall  along  the  line  of  their  lots  to  protect 
them  from  the  overflow,  and  a  considerable  length  of  the  wall 
was  erected  upon  the  bottom  of  the  ravine.  Part  of  the  dam- 
age was  the  undermining  and  washing  away  of  this  wall,  and 
the  evidence  showed  that  water  flowing  off  from  the  plaintiffs' 
lots  ran  down  on  the  inside  of  the  wall;  and  hereupon  the  testi- 
mony of  a  practical  brick-mason  who  had  aided  in  the  construc- 
tion the  wall  was  introduced,  against  the  defendant's  objection. 
He  testified  that  the  rain  that  fell  within  the  wall  was  not  suffi- 
cient to  wash  it  down.  The  case  is  otherwise  sufficiently  stated 
in  the  opinion. 

Baine  S  NeSmUh^  and  WatiSf  Judge^  and  Jackmm^  for  the  ap- 
pellant 

Elmore  and  Yancey,  contra. 

By  Court,  Walkkb,  J.  The  first  count  of  the  declaration 
alleges  that  the  corporation  wrongfully  and  unjustly  erected  a 
sewer  and  gutter  for  the  purpose  of  conducting  the  water  through 
and  from  certain  streets;  and  that  the  erection  was  made  in 
sutii  u  careless,  negligent,  and  improper  manner  that  by  reason 
lhei*ec»f  large  quantities  of  water  flowed  upon  and  damaged  the 
piaiiutiffH'  neighboring  lots.  Notwithstanding  there  is  some 
conflict  of  authority  upon  the  subject,  we  think  the  doctrine 
Ihut  u  municipal  corporation,  in  the  construction  of  sewers,  acts 
uiiuistenuily,  and  is  responsible  for  damages  caused  by  the  care* 
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less  and  negligent  manner  in  which  it  discharges  that  duly,  is 
consistent  with  reason,  demanded  by  justice,  and  supported  bj 
a  prej)onderance  of  authority.  We  therefore  adopt  it:  Rochester 
WhUe  Lead  Co.  v.  City  of  RocJvester,  3  N.  Y.  463  [53  Am.  Deo. 
816];  Lloyd  v.  Mayor  etc.  of  New  York,  5  Id.  369  [56  Am.  Dec 
847];  Delmonico  v.  Mayor  etc.  of  New  York,  1  Sandf.  222;  Meare9 
T.  Commissioners,  9  Ired.  L.  73  [49  Am.  Dec.  412];  Mayor 
etc.  of  New  York  v.  Furte,  3  Hill  (N.  T.),  612;  Smoot  v.  Mayor  of 
Wetumpka,  24  Ala.  112;  Dargan  v.  Mayor  etc.  of  Mobile,  31  Id. 
469  [ante,  p.  505],  where  several  cases  bearing  upon  the  question 
are  collated.  It  necessarily  results  from  the  adoption  by  us 
of  this  doctrine,  that  we  must  approve  the  action  of  the  court 
below  in  overruling  the  demurrer  to  the  first  count. 

The  court  erred  in  overruling  the  demurrer  to  the  second 
count  of  the  declamtion.  The  object  of  that  count  was  the 
recovery  of  damages  for  the  defendant's  wrongful  suffering  and 
permitting  the  water  to  flow  from  the  sewers  on  the  street  upon 
the  plaintiffs'  lots.  If  the  defendant  did  wrongfully  permit  the 
water  to  flow  from  its  sewers  upon  the  plaintiffs'  lots,  and  thus 
cause  damage,  the  plaintiff  has  a  right  of  action.  But  whether 
the  allowing  of  the  water  to  flow  from  the  sewers  upon  the  land 
of  plaintiffs  was  wrongful,  is  a  question  of  law.  The  facts  being 
ascertained,  it  is  a  question  of  law  whether  it  was  the  duty  of  the 
corporation  to  prevent  the  flow  of  the  water  upon  the  plaintiffs' 
lots,  or  whether  it  committed  a  wrong  upon  the  plaintiffs  in  per- 
mitting the  water  so  to  flow.  It  was  not  sufficient  for  the  plain- 
tiffs to  aver  the  conclusion  of  law.  They  should  have  set  forth 
the  facts  from  which  that  conclusion  is  deducible:  McKeaggy. 
CvUolian,  13  Ala.  828;  Clay  v.  Dennis,  3  Id.  376;  Qiles  v.  Wiir 
liamn,  3  Id.  316  [37  Am.  Dec.  692];  Savages.  Walshe,  26  Id.  619; 
Nelaon  v.  Iverson,  24  Id.  9  [60  Am.  Dec.  442]. 

The  third  count  is  obnoxious  to  a  similar  objection  with  the 
second.  The  averment  of  this  count  is,  that  the  defendant 
wrongfully  and  unjustly  permitted  the  adjacent  street  to  remain 
out  of  repair,  and  wrongfully  and  unjustly  refused  to  repair  the 
same,  and  wrongfully  and  unjustly  suffered  a  large  quantity  of 
rain-water  to  run  down  the  street  which  was  out  of  repair,  to,  ia, 
against,  and  upon  the  plaintiffs'  lots,  and  thereby  caused  the 
plaintiffs'  brick  wall  to  be  undermined  and  to  fall,  and  other 
specified  damage  to  be  done. 

This  count  does  not  attribute  the  damage  done  to  the  neg- 
lected condition  of  the  street,  either  directly  or  indirectly.  It 
does  not  show  that  the  neglected  condition  of  the  street  was  Um 
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immediate  cause  of  the  damage,  or  the  cause  of  the  flow  of  xaiu 
down  the  street  to,  in,  against,  and  upon  the  plaintiffs*  lot.  It 
was  a  duty  of  the  corporation,  devolved  upon  it  by  its  charter,  to 
keep  the  street  in  repair,  and  the  third  count  shows  a  breach  of 
that  duty;  but  it  fails  to  show  a  right  of  action  in  the  plaintiffs, 
as  a  consequence  of  that  breach  of  duty,  because  it  does  not 
appear  from  the  declaration  that  damage  resulted  to  the  plain- 
tiffs from  that  breach  of  duty.  If  it  were  shown  to  have  been 
a  legal  duty  of  the  corporation  to  have  prevented  the  flow  of 
the  rain-water  down  the  street  to,  in,  against,  and  upon  the 
plaintiffs'  lots,  then  the  plaintiffs  might  recover  the  damages 
caused  by  such  flow  of  water.  We  attach  no  importance  to 
the  qualification  of  suffering  the  water  to  flow  as  it  did  by  the 
words  **  wrongfully  and  unjustly,"  because  whether  the  failure 
to  prevent  such  flow  of  water  was  wrongful  and  unjust  is  a 
question  of  law.  It  is  not  prima  facie  the  legal  duty  of  a 
municipal  corporation  to  prevent  the  flow  of  rain-water  from 
the  streets  upon  the  adjacent  lands,  for  the  omission  of  which 
an  action  may  be  maintained.  It  is  unquestionably  a  duty 
which  it  owes  to  its  community  to  adopt  a  judicious  system  of 
drainage,  whereby  the  water  falling  upon  the  city  may  be  con- 
ducted with  as  little  detriment  as  possible.  But  this,  like  the 
duties  of  making  and  enforcing  proper  quarantine  and  sanitary 
regulations,  is  a  legislative  duty,  embraced  in  the  general  obli* 
gation  to  provide  for  the  general  welfare  of  its  people,  and  must 
be  left,  like  other  governmental  powers,  to  the  discretion  of  the 
corporate  authorities:  Smoot  v.  Mayor  of  Weiumpka,  24  Ala.  112. 

If  there  are  any  circumstances  in  this  case  which  render  the 
corporation  responsible  for  the  flow  of  the  water,  and  the  dam- 
age done  thereby,  they  are  not  shown  in  the  count  under  con- 
sideration, and  the  demurrer  should  have  been  sustained  to  it. 

The  plaintiffs  were  permitted  to  prove  that  at  a  regular  meet- 
ing of  the  city  council  some  of  the  members  expressed  them- 
selves as  willing  to  repair  the  ravine  if  the  plaintiffs  would  give 
up  certain  wharf  privileges  which  they  were  claiming.  This 
evidence  was  illegal.  The  motives  which  may  have  induced  any 
member  of  the  corporation  to  withhold  his  support  from  a  prop^ 
osition  to  make  the  repairs  upon  the  street  was  a  matter  wholly 
immaterial  and  irrelevant. 

The  plaintiffs  had  no  right  to  recover  vindictive  damages. 
No  question  of  vindictive  damages  was  involved  in  the  case.  It 
was  competent  to  prove  that  the  corporation  refused  or  failed, 
when  informed  of  the  condition  of  the  street,  to  repair  it.     Such 
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eTidenoe  tended  to  establish  the  fact  of  negligence.  But  the 
plaintifb'  right  of  action  in  no  wise  depended  upon  the  motiTe 
of  the  refusal  to  support  a  proposition  to  repair  on  the  part  of 
of  any  one  of  its  members.  For  the  same  reason,  the  court  erred 
in  admitting  evidence  of  the  remarks  of  one  of  the  aldermen 
indicating  the  existence  of  unkind  feelings  on  his  part  towards 
one  of  the  plaintiffs.  If  it  had  been  proved  that  every  member 
of  the  council  was  actuated  by  malice,  it  would  have  been  en- 
titled to  no  influence  whatever  upon  this  case.  The  corpora- 
tion cannot,  upon  any  principle  known  to  us,  be  responsible  for 
the  malice  of  its  officers  towards  the  plaintiffs:  Wright  v.  WUoox^ 
19  Wend.  843  [32  Am.  Dec.  607].  If  the  Ohio  cases  cited  l^ 
the  counsel  for  the  appellee  assert  the  proposition  that  a  cor- 
poration is  liable  for  the  malicious  motives  which  may  have 
induced  the  members  of  its  legislative  assembly  to  decline  the 
adoption  of  the  resolutions  or  ordinances  necessary  to  the  per- 
formance of  a  duty  imposed  upon  it  by  law,  we  are  not  wiUing 
to  follow  them.  The  court  also  erred  in  admitting  the  witness 
who  was  mayor  in  1851  to  prove  that  he  would  have  been  will- 
ing to  have  repaired  the  ravine  if  plaintiffs  would  have  given 
up  the  wharf  privileges  claimed  by  them. 

It  was  permissible  for  the  plaintiffs  to  show  that  the  corpora- 
tion was,  at  a  meeting  of  its  council,  informed  through  a  report 
by  one  of  its  committees  of  the  fact  that  some  slight  repairs 
were  made  upon  the  ravine  in  the  street.  The  making  of  such 
a  report  to  the  council  by  the  committee  was  a  port  of  its  pro- 
ceedings, conducing  to  show  a  recognition  of  the  street  as  one 
of  the  streets  of  the  city;  and  at  all  events,  the  evidence  was 
admissible,  for  the  purpose  of  showing  that  the  corporation  was 
informed  of  the  character  of  the  repair  of  the  street,  which  tlio 
plaintiffs  contended  was  totally  insufficient. 

The  evidence  conduced  to  show  that  the  wall  of  plaintifiGa  wan 
built  with  a  view  to  its  capacity  to  resist  the  flow  of  water.  The 
witness  whose  opinion  was  given  as  to  the  capacity  of  the  wall 
to  vnthstand  the  flow  of  water  from  the  inside  was  a  practical 
brick-mason,  and  had  been  engaged  in  the  construction.  Ho 
was,  therefore,  cognizant  of  the  facts  which  affected  the  capacity 
of  the  wall  to  stand  when  a  stream  of  water  flowed  upon  it. 
He  was  also  acquainted  with  the  premises,  and  knew  the  sources 
for  the  accumulation  of  a  volume  of  water  within  the  wall.  A 
brick-mason  thus  informed  certainly  must  be  deemed  to  have 
more  than  ordinary  skill  in  the  determination  of  the  question 
whether  the  water  flowing  from  the  inside  could  wash  down  the 
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wall.  A  briok-maaon  must  be  aapposed  to  poBsesB  more  ddll  in 
detennining  the  strength  of  a  briok  wall  than  persons  usuallj 
LaTe,  especially  if  he  was  employed  in  the  constniction  of  the 
wall.  The  aathorities,  we  think,  fully  authorize  the  conclusion 
that  the  opinion  of  the  witness  was  admissible  under  the  cir> 
cumstances,  as  coming  from  an  expert:  1  Greenl.  Et.,  see.  440; 
McCreary  v.  Tiirk^  29  Ala.  244;  Porter  y.  Pequonnoo  l^g.  Co.^ 
17  C!onD.  249. 

The  two  charges  given  by  the  court  of  its  own  motion  were 
not  excepted  to  until  after  the  jury  retired.  There  are  many 
authorities  which  hold  that  an  exception  to  the  charge  of  the 
eourt  may  be  taken  at  any  time  before  the  jury  return  their 
yerdict;  but  we  adopt  the  rule  that  the  exception  must  be  takoD 
before  the  jury  leave  the  bar,  because  it  is  supported  by  respect- 
able authorities,  has  been  for  a  long  lime  universally  recognized 
in  practice  in  this  state,  and  seems  to  rast  upon  a  good  reason. 
The  reason  is,  that  the  court  may  have,  at  the  time  of  giving  the 
chaige,  an  opportunity  "  for  reconsidering  and  explaining  it 
more  fully  to  the  jury:"  Phelpa  v.  Mayer,  15  How.  160;  Leigh  ▼. 
ffodges,  3  Scam.  15;  Hill  y.  Ward,  2  Gilm.  285;  Wilson  v.  Owens, 
1  How.  (Miss.)  126;  L^e  db  Fire  Ins.  Co.  y.  Mechanic  Fire  Ins. 
Co.,  7  Wend.  31.  The  two  charges  given  by  the  court  of  its  own 
motion  are,  therefore,  not  before  us  for  revision. 

The  first,  second,  and  fourth  changes  given  upon  the  plaintiffs' 
request  authorize  a  finding  by  the  jury  upon  a  state  of  facts 
which  the  evidence  set  forth  in  the  bill  of  exceptions  contained 
in  the  record  when  this  case  was  before  in  this  court  conduced 
to  prove.  The  tendeni^  of  the  evidence  found  in  the  record  of 
this  cause  when  previously  in  this  court  was  to  show  that  the 
corporation  had  diverted  water  from  its  accustomed  and  natural 
flow,  and  so  conducted  it  as  to  throw  it  upon  the  plaintiffs'  lots, 
making  no  provision  for  its  outlet  without  detriment  to  the 
plaintiflfs,  who  had  thereby  sustained  damage.  It  would  have 
involved  a  violation  of  principle,  not  now  disputable,  for  the 
court  to  have  assumed  the  reverse  of  those  facts,  and  prohibited 
to  the  jury  the  inference  of  them,  if  there  was  the  slightest  ten- 
denqr  of  the  evidence  to  their  establishment.  This  court,  by  its 
former  dedsion  in  this  case,  authorized  the  application  to  the 
evidence  then  before  it  of  a  charge  that  the  jury,  if  crediting 
the  testimony,  should  find  for  the  defendant.  We  cannot  a£Srm 
of  that  decision  that  it  was  predicated  upon  an  erroneous  as« 
sumption  oi  tact,  for  it  was  not  the  province  of  the  court  to  pass 
upon  the  facts,  but  to  leave  them,  with  all  their  tendencies,  to 
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the  arbitrament  of  the  jury.  The  former  decision  must  therefore 
be  understood  to  assert  that  no  state  of  facts  which  the  evidence 
conduced  to  show  authorised  a  verdict  for  the  plaintiffs.  As  the 
evidence  did  conduce  to  show  the  state  of  facts  presented  iu  the 
hypothesis  of  the  first,  second,  and  fourth  charges,  that  decision 
must  be  understood  as  denying  the  right  of  recovery  upon  those 
facts,  and  consequently  as  adjudicating  against  the  correctness 
of  such  charges. 

The  decision  on  the  former  appeal  cannot  be  regarded  in  the 
light  of  a  mere  dictum,  but  as  a  comprehensive  adjudication, 
dispensing,  by  virtue  of  its  conclusive  effect  upon  the  case  pre- 
sented, with  the  necessity  of  considering  separately  the  ques- 
tions arising  upon  the  different  aspects  of  the  case.  It  is  the 
law  of  this  case,  whether  right  or  wrong,  and  we  cannot  now 
revise  it:  Matthews  v.  Sands,  29  Ala.  136. 

The  first,  second,  and  fourth  charges  given  upon  the  request 
of  the  plaintiffs  are  inconsistent  vnth  the  decision  on  the  former 
appeal,  and  are  therefore  erroneous.  Upon  the  same  principle, 
the  demurrer  to  the  fifth  count  should  have  been  sustain^Kl. 
The  averments  of  that  count  make  out  the  same  case  substan- 
tially with  the  hypothesis  presented  in  the  first,  second,  and 
fourth  charges.  So  also  the  evidence  on  the  former  appeal 
conduced  to  show  the  facts  averred  in  the  fourth  count.  Upon 
the  facts  set  forth  in  the  former  bill  of  exceptions,  it  would 
have  been  manifestly  improper  for  the  court  to  have  assumed 
the  absence  of  evidence  with  such  tendency,  and  thus  have  pre- 
cluded the  jury  from  passing  on  them.  This  (the  fourth)  count 
alleges,  in  substance,  that  Moulton  street  was  out  of  repair; 
that  it  was  permitted  for  a  long  time  to  remain  out  of  repair; 
that  in  consequence  of  the  street's  so  being  and  remaining  out 
of  repair  the  rain-water  continued  to  tear  up,  wash,  and  carry 
away  the  soil,  dirt,  and  earth  of  the  street,  and  enlarge  the  space 
thus  made  in  length,  width,  and  depth,  until  finally  a  brick 
wall,  erected  on  the  plaintiffs'  line  for  the  protection  of  their 
lots  from  the  rain-water,  was  thereby  undermined  and  washed 
down,  and  other  described  damage  done.  The  right  of  the 
plaintiff  to  recover  upon  those  facts  depends  upon  the  question 
whether  the  corporation  is  responsible  to  adjacent  land  propri- 
etors for  injuries  resulting  to  their  lands  from  the  omission  of 
the  corporation  to  repair,  and  keep  in  repair,  the  street  upon 
which  such  lands  are  situated.  There  was  certainly  sufficient 
evidence  before  the  court  on  the  former  trial  to  raise  that  ques- 
tion, and  tlie  decision  that  upon  the  evidence  the  plaintiffs 


June,  1858.]         City  Council  v.  Gilmer.  5G9 

oonld  not  reooTer  neoessarilj  inyolTes  an  adjudication  of  that 
question  in  the  uegatiye. 

The  court  also  erred  in  giving  the  third  ohaige  requeeted  by 
plaintiffs.  This  charge,  in  effect,  asserts  the  legal  proposition 
that  the  corporation,  within  a  reasonable  time  after  notification 
of  the  owner's  design  to  build  upon  unimproTed  lots,  is  required 
to  preyent  any  flow  of  water  which  would  be  detrimental  to  the 
contemplated  erection.  Its  sequence  would  be,  that  if  there  was 
an  accustomed  and  natural  flow  of  water  from  the  street  upon 
the  unimproTed  lot  of  an  adjacent  proprietor,  it  would  be  the 
duty  of  the  corporation  to  preyent  it  wheneyer  it  might  be  noti- 
fied of  the  design  to  make  an  erection  to  which  such  flow  would 
be  prejudicial.  The  imposition  of  that  duty  would  require  the 
performance,  not  only  of  such  acts  as  would  keep  the  strJBets  in 
repair,  but  of  such  as  would  also  improye  the  adjacent  lots,  and 
cure  natural  deficiencies  in  them.  The  corporation  would  thus 
be  made  the  obligated  conseryators  and  improyers  of  priyate 
property.  The  duty  prescribed  by  the  charter,  of  keeping*  the 
streets  in  repair,  does  not  exact  the  performance  of  such  acts  as 
are  necessary  to  protect  adjacent  lands  from  a  natural  flow  of 
water,  or  to  cure  a  natural  fault  of  such  lands.  It  follows  that 
if  the  land  proprietor  makes  an  erection  in  a  position  to  be  in- 
jured by  a  natural  and  accustomed  flow  of  the  water,  his  dam* 
ages  are  attributable  to  his  own  act,  and  not  to  a  breach  of 
duty  by  the  corporation. 

It  may  be  contended  that  it  is  a  legal  duty  of  the  corporation 
to  repair  the  street,  as  a  street;  that  if  the  corporation  had  dis- 
charged that  duty,  it  would  haye  diyerted  the  water,  and  thus 
incidentally  protected  the  plaintiffs'  property;  and  that  the 
plaintiffs  may  therefore  recoyer.  The  third  charge  does  not 
raise  that  question;  but  if  it  did,  we  should  be  bound  to  hold, 
as  we  haye  done  in  reference  to  the  demurrer  to  the  fourth  count, 
that  it  was  decided  against  the  plaintiffs  on  the  former  appeal. 

It  is  possible  that  the  mind  of  the  court  was  not  direc^d» 
when  the  former  appeal  was  tried,  to  all  the  points  which  are 
now  pressed  upon  our  attention,  and  that  therefore  the  decision 
has  really  a  wider  scope  than  was  intended.  For  that  reason,  we 
should  not  hesitate  in  another  case,  where  we  would  not  be 
shackled  by  the  rule  which  makes  a  decision  the  law  of  the  case 
in  which  it  is  made,  to  re-examine  the  question  inyoWed  in 
that  decision.  We  forbear  to  do  so  now,  because  the  chief  jus- 
tioe  does  not  sit  in  this  case,  and  whaterer  we  might  say  would 
indicate  the  position  of  only  a  part  of  the  court,  and  could 
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be  but  an  ezpreeiion  of  onr  opixdona  upon  questioxia  not  b»> 
foreuB. 

What  we  haye  aaid  diapoeea  of  all  the  material  points  of  tlie 
ease,  and  will  be  sufficient  to  guide  the  oonrt  on  a  fatnre  triaL 

The  judgment  of  the  oourt  below  is  rerersed,  and  the  oause 
remanded. 

RiOB»  0.  J.,  not  sitting. 

MUNICIPAL  Ck>BPORATIOVS,  LlABIUTT  OP,  WITH  fiSBPSOT  TO  SeWSBS  AVS 

SuBFACS  Water:  See  note  to  Perry  ▼.  CUf  of  WwrontUr^  06  Am.  Dec  4M- 
442. 

MUKIOIPAL    COBPORATIOyS,    LlABILITT    OP,    POB     NSOLSOP     TO     RSPAXB 

Stkbitb:  ThU  subject  is  diaoussed  in  the  note  to  Brfuwai'ng  ▼.  CiUy  f^Bprmg* 
Jidd^  63  Am.  Dec  850-355;  Jamu  v.  San  Framdaco,  65  Id.  628. 

MmriciPAL  CoBPORATiovs  kot  Liabiji  ur  Exxmplart  Damaobs:  Note 
to  Hagan  v.  Promdmoe  etc  R.  R.  Co.,  62  Am.  Deo.  860. 

Mbobaxicb  as  BzPBBiXS:  See  note  to  Hammond  v.  VFbotfman,  66  Am.  Dec 


BzoBPTioirs  TO  iHRBironom,  whbb  to  bi  Taxbv:  Amder^on  t.  HSEi^  61 
Am.  Dec  190l 

Dboision  on  Pbiob  Appbal  d  Law  op  Cabb:  /brtenAeny  ▼•  Frwaer,  89 
Am.  Dec  373,  and  note  876.  * 

Tbb  pbivcipal  0A8B  IS  OTTBD  in  Rctt  V.  OUy  qf  IndianapoUt,  52  Ind.  660), 
generally  upon  the  principles  governing  the  liability  of  municipal  oorpon- 
lions  for  injuries  to  private  rights.  This  oase  holds  that  they  are  not  so  lia- 
ble in  the  exercise  of  their  judicial  powers. 


BuBNB  V.  Hamdjton'b  Adminibkbatob. 

183  hJAWkMA,  310.] 

%ahK  op  Cavkat  Bmptob  Appubs  to  Saijb  op  Lakd  ubbkb  Obdbb  ot 
Pbobatb  Oocbt. 

PUBOBABBB  OP  LaKD  AT  PbOBATB  SaLB,  WhO  OBTAINS  Ko  TiTLB  THBBBBT. 

wUl  not  be  relieved  in  equity  from  his  purchase  on  the  ground  of  igao- 

raooe  of  the  legal  eflEiBct  of  known  fads  affecting  the  title 
KrvvT  WILL  HOT  Rbubvb  Pitbchasbb  op  Land  at  Pbobatb  Salb  whaoh 

transfers  no  title,  when  there  is  no  mistake  or  ignorance  of  any  material 

fact,  no  fraud  nor  warranty. 
Salb  op  Dbobdbbt's  Labi>  uhdbb  Qbbbb  op  Pbobatb  Ooubt  IkABim 

No  TiTLB,  when  the  deoadent,  at  tiw  time  of  his  dsatfa,  had  b  men  pva- 

emption  claim  to  the  land,  although  the  land  is  afterwards  entered  in 

the  name  of  his  heirs. 

Bill  in  equity  against  the  administrator  and  hdn  at  law  of 
M.  B.  Hamilton,  deoeased.  At  the  time  of  his  death  the  de- 
cedent had  a  pre-emption  light  to  certain  land.    His  adminia- 
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tiator  obtained  from  ibe  Iand«office,  upon  payment  of  the  pur- 
ebaae  money,  a  certifioate  of  entry  for  the  land  in  the  decedent's 
name.  About  a  year  afterwards  the  register  of  the  land-offioe, 
being  instmcted  by  the  commissioner  of  the  general  land-office 
at  Washington  that  the  certificate  was  improperly  issued,  issued 
another  certifioate  of  entry  in  the  name  of  **  the  heirs  of  Milton 
B.  Hamilton; "  and  a  patent  afterwards  issued  to  them.  After 
the  isRoance  of  this  second  certificate,  the  orphans'  court,  upon 
petition  by  the  administrator,  ordered  a  sale  of  this  land  for 
the  payment  of  the  decedent's  debts.  The  land  was  sold,  and 
the  complainant  became  the  purchaser.  He  alleged  in  his  bill 
that  at  the  time  of  the  nale  he  was  totally  ignorant  that  there 
was  any  defect  in  the  title  to  the  land,  or  tiiat  the  title  did  not 
pass  by  the  sale;  that  the  first  certificate  had  been  improperly 
issued,  and  that  a  second  one  bad  issued;  and  remained  thus 
ignorant  until  after  the  ex^ution  of  his  note  for  the  purchase 
money.  He  made  a  cash  payment,  and  gaye  his  note  for  the 
1)alauce.  The  sale  had  been  confirmed,  though  no  deed  bad 
been  executed.  The  administrator  had  recovered  judgment 
upon  the  note.  The  bill  offered  to  account  for  the  rents  and 
profits  of  the  land  while  in  the  complainant's  possession,  and 
prayed  that  the  purchase  money  paid  might  be  refunded,  and 
that  the  judgment  might  be  enjoined.  The  bill  was  dismissed 
for  want  of  equity,  and  the  complainant  appealed. 

M.  J.  TurrUey^  for  the  appellant 
Alexander  WkUe,  conira. 

By  Oourt,  Bicb,  0.  J.  The  rule  caveai  emptor  applies  to  sales 
of  land  under  the  order  of  the  probate  or  orphans'  oourt.  A 
parchaser  at  such  a  sale  buys  at  his  peril.  Although  he  may 
pay  the  purchase  money  and  get  no  title,  yet  if  he  obtained  no 
warranty,  and  if  at  the  time  of  the  sale  there  was  no  fraud,  and 
no  mistake  or  ignorance  of  any  material  fact,  he  has  no  right  to 
relief  in  a  oourt  of  equity.  He  cannot  found  a  right  to  relief  on 
his  mere  ignorance  or  mistake  of  law:  Haden  y.  Ware^  16  Ala. 
149. 

Tested  by  these  principles,  the  complainant's  bill  shows  no 
right  in  him  to  relief.  True,  he  alleges  that  at  the  time  of  the 
sale,  and  up  to  a  period  subsequent  to  February,  1846,  and  to 
the  execution  of  the  note  for  the  residue  of  the  purchase  money, 
he  was  **  ignorant  that  there  was  any  defect  in  the  title  to  said 
land,  or  tiiat  the  tiUe  to  the  same  did  not  pass  by  the  said  sale," 
or  that  *'the  first  certificate  had  been  improperly  issued,  and 


uwii  m  necuuu  oa«  una  iHsoea.  nui  consinuag  laeae  aiiegauoQi 
moat  strongly  against  him, as  it  is  our  duty  to  do,  we  are  bouud 
to  take  them  as  allegations  of  his  mere  ignorance  of  the  li'gal 
effect  of  the  known  facts.  He  does  not  pretend  in  his  bOl  that 
he  was  ignorant  of  any  of  the  following  tacts:  that  the  intes- 
tate, at  the  time  of  his  death,  had  nothing  hut  a  pre-emption 
right;  that  no  entry  of  the  land  had  been  made  at  his  death; 
that  after  hia  death  the  pre-emption  right  was  established  by 
his  administrBtora  and  the  land  entered  by  virtue  thereof. 
These  facta  being  known  to  the  complainant  at  the  time  he  pur- 
chased at  the  sale  made  under  the  order  of  the  orphaoB'  court, 
it  was  immaterial  whether  he  knew  in  whose  name  either  of  tbe 
certificates  had  issued;  for  no  matter  in  whose  name  they  issued, 
the  sale  of  the  land  as  the  real  estate  of  the  intestate,  under 
the  order  of  the  orphans'  court,  could  not  pass  any  title  to  the 
purchaser,  for  the  reason  that  at  the  time  of  his  death  the  in- 
testate had  no  title,  either  legal  or  equitable,  to  the  land,  and  no 
such  interest  therein  as  could  be  sold  by  order  of  any  court: 
Johnson  v.  CoUim,  12  Ala.  822;  PeUil  v.  PeltU,  32  Id.  288;  Coih- 
ran  v.  McCoy,  33  Id.  C6.  And  if  with  a  knowledge  of  these 
facts  the  complainant  purchased  at  the  sale  under  the  order  of 
the  orphans'  court,  without  fraud,  and  without  any  warranty, 
he  has  no  right  to  call  upon  a  court  of  equity  to  relieve  hiiu : 
Jenniiigav.JenJan^s  Adm'r$,9Id.  286;  Wbrlhingtonv,  McRobtvU, 
Id.  297;  Po<a  v.  EodneU,  18  Id.  752;  fficii  t.  DiUahuniy,  8  Port. 
133. 

The  decree  of  the  chancellor  is  affirmed,  at  the  coats  of  the 
appellant  

When  PrROHASBa  at  ExBomoN  o*  Judicial  Salk  vat  Ovtaid  Bilkasi 
rituH  Hia  Bid.— OAVKAt  EHFTosiB  theroleof  allaxecatioDulBa,uid  judiciBi 
lalea  at  law  or  in  equity.  Each  bid  ia  conaidered  aa  made  for  inch  title  aa  th* 
defendant,  ward,  decudeat,  or  otiier  person  nhoae  property  ii  aold  may  liar«. 
Aud  therefore  tlie  bid  la  binding  wLetber  auuh  penuin  had  any  titla  or  not: 
Frpeman  on  Executions,  aec.  301;  Frsemui  on  Cotenancy  and  Partition,  aeo. 
647;  Freeman OD  Void  Jadicial  Sails,  >ec.  46;  ITfbttm'.Z/aKiortA.CSAm.  Dec 
287.  and  cases  cited  in  the  note  200;  Eiclx  v.  DiJiahunly,  S  Port.  134  (pn>b«te)i 
WorihingU>ii  v,  Mc/lobertt,  9  AU.  297  (probftte);  Jtmtiiffl  v.  Jtid-iiu'i  Adm'n, 
lA.  291  (probate);  McCartnry  v.  Kiaij,  2.>  Id.  6S1  (ezeention);  Owrn  v.  Stalier.'S 
U.M~:  S.C.,  02  Am.  Doc  745  (probate);  SnUa  v.  P^rry.M  Ala.  268  (bank- 
niptey); /brc  V.  J/c/Tctkk,  68  Id.  11^  (probate);  BlaeJc  v.  WalUm,S2&rk. 
321  (guardian);  Haileelc  t.  Otiy,  9  CaL  181  (probate);  Bogu*  v.  Uargrave,  It 
Id.  (>59  (foreclcieare);  Bgnt  v.  Turpin,  Q2  Ga.  u9I  (guardian);  Catbert  v.  Moort, 
04  Id.  60-2  (probate);  Jom»  t.  Wamoek,  G7  Id.  434  (probate);  England  v.  Clark, 
4  Sonni.  480  (eiecutiun);  McManv*  v.  Krilk,  49  111.  3SS  (partJUon);  Banea 
r.  Lociard,  GO  111.  1G4  (iiui.itioo);  Holma  v.  Skavtr,  78  Id.  678  (eieootian); 
TiUey  v.  Bridges,  105  Id.  im  tprobate);   Bridga  v.  TilUy.  11  Ul.  App.  133 
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(probftte);  Loudon  ▼.  jRoberUon,  6  Blftckf.  276  (probate);  Dvnn  ▼.  tkrakr,  8 
Id.  432  (ezecntion);  Rodgera  y.  Smithy  2  Ind.  528  (execution);  Dean  y.  Mor" 
rii,  4  G.  Greene,  312  (execution);  Doumard  y.  Crenshaw,  49  Iowa,  296  (ex- 
ecution); Fhrmers*  Bank  v.  Peter,  13  Bush,  591  (foreclosure);  Headrick  y. 
YaufU^  22  Kan.  344  (probate);  Anderson  y.  Fotdke,  2  Har.  &  G.  346  (equity); 
Farmers*  etc.  Bank  v.  Martin^  7  Md.  342;  S.  0.,  61  Am.  Dec.  350,  note  353 
(chancery);  Barron  y.  Mtdlin,  21  Minn.  374  (receiver);  J/and  y.  Orant,  10 
8med.  &  M.  5)4  (execution);  MiUen  v.  Boarman,  13  Id.  100  (probate);  Co- 
gan  v.  /Vw6y,  36  Miss.  1S5  (probate);  ShoH  y.  Porter,  44  Id.  533;  Hensley  y. 
Baker,  10  Mo.  157  (execution);  /«2ay  v.  Stewart,  4  Dev.  &  B.  L.  160  (execu- 
tion); Richardson  y,  Fid^r,  74  N.  C.  278;  (execution)  Steadman  v.  Taylor,  "17 
Id.  134  (bankruptcy);  Boliins  y.  Henry,  78  N.  G.  342  (execution);  Freftnan  v. 
Caldwell,  10  Watte,  9  (execution);  MiUerY,  FUeh,  7  Watts  &  S.  366, 367;  ^oei- 
f/e  V.  Twining,  18  Pa.  St.  199;  S.  G.,  57  Am.  Dec.  599  (probate);  Moore  y. 
Akin,  2  Hill  (S.  G.),  403  (execution):  ^van«  y.  Dendy,  2  Speers,  0  (partition); 
Hovuiy  V.  Lindsay,  )0  Heisk.  651  (chancery);  Thompson  v.  Munger,  15  Tex. 
623;  S.  G.,  65  Am.  Dec.  176  (probate);  Hoge  y.  Currin,  3  Gratt.  201  (tax  sale); 
Hickson  y.  Bueker,  77  Va.  135  (chancery);  Capehart  y.  Doioery,  10  W.  Va, 
130  (chancery);  Osterberg  v.  cr»Mm  7VtM<  C7o.,  93  U.  S.  424  (foreclosure);  77i« 
Monte  Allegre,  9  Wheat  616  (admiralty).  Where  there  has  been  fraud,  ac* 
rident,  or  mistake,  or  other  ground  for  equitable  relief,  a  court  of  equity  will 
relieye  the  purchaser:  Ir^ra.  But  otherwise  eaveeU  emptor  applies  to  idl  ju- 
dicial sales;  and  a  defect  of  title  or  unsoundness  will  not  avail  the  purchaser: 
See  cases  rap-o.  Gases  have  been  cited  above  which  hold  that  the  rule  of 
caveat  emptor  applies  to  sales  in  equity.  But  the  weight  of  authority  makes 
a  great  difference  between  the  application  of  this  rule  to  equity  sales  and  its 
application  to  other  judicial  sales,  especially  where  the  purchaser  objects  that 
there  is  a  defect  in  the  title  unknown  to  him  at  the  time  of  his  purchase;  and 
some  of  the  cases  virtually  abolish  the  rule  altogether  when  this  objection  is 
urged  upon  sales  in  equity.     This  subject  is  discussed  tt^ra. 

No  Warranty  ai  JudieicU  Sales, — ^There  is  no  warranty  of  title  or  soundness 
at  a  judicial  sale,  and  therefore,  in  the  absence  of  fraud,  no  defense  can  be 
made  on  this  ground:  Bicks  v.  DUlahunty,  8  Port.  134  (probate);  Atwood  y. 
Wright,  29  Ala.  346  (probate);  Colbert  v.  Moore,  64  Ga.  502  (probate);  Jones 
v.  Wamock,  67  Id.  484  (probate);  BusseU  v.  Lockard,  60  111.  104  (partition); 
Holmes  v.  Shaver,  78  Id.  578  (execution);  Tilley  v.  Bridges,  105  Id.  336  (pro- 
bate); Bodgers  y.  Smith,  2  Ind.  526  (execution);  Millen  v.  Boarman,  13 
Smed.  k  M.  100  (probate);  Short  y.  Porter,  44  Miss.  533  (probate);  Hensley 
v.  Baker,  10  Mo.  157  (execution);  Freeman  v.  Caldtoell,  10  Watts,  0  (execu- 
tion); Miller  y.  Fitch,  7  Watts  k  S.  366,  367;  Evans  v.  Dendy,  2  Speers,  9 
(partition);  Hously  y.  Lindsay,  10  Heisk.  651  (chancery);  Hoge  v.  CurriTi,  3 
Oratt.  201  (tax  sale);  The  Monte  AUegre,  9  Wheat.  616  (admiralty).  In 
South  Garolina,  however,  the  unsoundness  of  a  negro  at  the  time  of  the  sale 
of  the  negro  for  the  purpose  of  partition  has  been  held  to  be  a  good  defense 
for  the  purchaser  on  the  ground  of  a  failure  of  consideration,  though  not  on 
the  ground  of  a  breach  of  warranty:  Commistioner  v.  Smith,  9  Rich.  L.  516. 
Bat  where  the  oommissioDer  at  a  partition  sale  gives  notice  that  there  is  no 
warraoty  of  soundness,  the  rule  eaveaJt  emptor  applies,  and  unsoundness  will 
be  no  defense:  Parker  v.  Partlow,  12  Id.  679. 

D^eet  qf  Title  So  D^ensc^Bnt  see  '*  Equity  Sales,"  tj^/ra.)  In  sales  in 
equity,  as  we  shall  see,  a  defect  in  the  title  is  often  a  means  whereby  the  pur- 
ohMer  may  avoid  the  payment  of  his  bid.  But  ordinarily,  as  there  is  no  war- 
iMty  in  jodieial  sales  and  the  role  of  eaiveat  emptor  applies  in  the  absence  of 


d  partioiilar,  tho  pnrcbaier  is  not  bound  if  hs  hmd  no  prior  notioa 
of  the  invombrance  or  equity  aSBCtinK  tbe  title,  and  the  rale  was  made  with- 
out rawrvstian  or  notioa  of  a  defect  io  tiUe:  Ediiey  v.  Ednty,  80  N.  Q  81; 
Rogert  v.  MeLtan,  10  Abb.  Pr.  306;  Seamnn  y.  J/ida,  8  Paige,  655;  Peopit 
V.  KnicUriodxr  Li/r.  /.«.  Co.,  Gd  How.  I'r.  116;  Fryer  v.  Roch/rlirr,  «3 
N.  Y.  288.  Especially  where  the  sale  stipulates  for  a  title  free  from  incun- 
.  bnnoee:  Atalter  i/  Whidock,  32  Barb.  48;  S.  C,  10  Abb^  >V.  316;  19  How. 
Pr.  380.  But  where  a  purchaaer  at  a  aale  in  equity  purotiasea  with  knowled^ 
of  a  defect  in  the  title,  this  defect  will  not  justify  him  in  refoaing  to  oomplete 
his  parchaee:  Fryer  v.  liockf/eliei;  63  N.  Y.  288  (foreoloanre);  Young  v.  JUc- 
Clung.  0  Qratt.  330;  Sigga  v.  Puiiell,  6tl  N.  Y.  193  (foreclosure);  Jaeea  v. 
ifUJn-,  10  Id.  402;  Latyard  v.  PhiUipg,  32  Mich.  13;  Farnien'  etc  Ba«k  t. 
Martin,  3  Md.  Ch.  224  (<iquity];  Strong  v.  WadiUll,  66  Ala.  471.  A  defeat 
in  tlie  title  ia  no  defense  where  the  purcbaaer  haa  been  negligent  io  aacer- 
tainiog  the  facte  ooucerniog  the  iiroperty:  llayet  v.  Stiger,  29  N.  J.  Eq.  196. 
Where  a  mortgage  ia  of  a  leasehold  interest,  and  fa  the  notice  of  aale  onder 
judgment  of  foreoloaure  tbe  lease  is  referred  to,  a  purciiaaer  ia  chargeable  with 
Icuowledgetrf  the  contents  of  the  lease,  and  is  anpposed  to  have  made  bis  bid  in 
view  of  its  provisions:  Jtiggi  v.  PotmU,  66  N.  Y.  193.  A {urchaser  at  a  fore- 
cliHure  sale  oho  baa  full  notice  of  the  faottliat  the  mortgagor  has  only  a  leaae 
bold  interest  caaoot  lake  adviuiUge  of  the  fact  that  the  decree  directs  a 
snte  of  the  foei  Orakam  v.  BUaiae,  2  Daly,  65.  If  a  junior  mortgage  has 
been  duly  reoorded,  a  purchaser  of  tlie  mortgaged  premiaoa  upon  a  foredoacm 
ol  ■  aeninr  mwlgage  will  be  presumed  to  have  pnrcbaaed  with  reference  to  the 
junior  mortgage,  and  a  purchaser  from  him  is  also  aSected  in  the  same  way: 
MrKenaa  v.  Neff,  43  Ind.  503.  Chancery  will  not  relieve  »  purchaser  with 
notice  oF  a  vendor'a  Len  on  tbe  laod  simply  because  of  his  mistaken  belief 
that  the  estate  was  solvent  and  able  to  discharge  the  lien:  Monltattie  v. 
ileon;  1 1  Helak.  481.  A  purchaser  at  a  for«cIomi«  sale  knowiug  of  an  ad- 
vei'se  ulaim  to  tbe  property,  the  streogtb  of  which  lie  cannot  determine  until 
tbe  same  haa  been  judicially  determined,  may  buy  in  the  rival  claim  and 
de<Uict  for  it,  or  if  the  money  haa  been  paid  into  court,  denwtid  tbe  returo  of 
a  pru]x>rtional  part  of  it;  Ethtridge  v.  Vemoy,  80  N.  C  78. 

For  Wkat  D^ecuin  Title  Reli^mU  be  Oran/ed.— The  purchaMr  ia  not  bound 
tuan^i-ptan  equitable  or  doubtful  title,  but  the  title  must  be  good  both  at  law 
and  in  equity;  Jfor/w  v.  HoaaU,  2  Paige,  f^;  Abel  v.  liealhcoU,  2  Ves.  jun. 
100.  The  title  should  be  good  (o  a  moral  certainty;  itonagliaa  v.  Small.  6 
S.  C.  177-  A  reasonable  doubt  as  to  the  sufficiency  of  the  titla  is  sufficient: 
J/o/Ur  of  Cavanagh,  H  Abb.  I'r.  238  (partition).  The  purchaser  cannot  be 
compelled  tu  receive  a  good  legal  title  if  it  is  liable  to  be  Iitif;ated  in  conse- 
queui^e  of  aoTDe  valid  equitable  claim  against  it:  Morria  v.  MoieaU,  2  Paige. 
6S6:  Jordan  v.  Poiilon,  77  N.  Y.  618.  A  purchaser  will  not  be  compelled 
to  take  title  where  a  pereoo  who,  if  living,  would  have  an  iotereet  io  the 
property,  is  not  proved  to  be  dead,  merely  because  such  peraou  haa  been 
abeent  and  uubeard  from  for  aeven  yeara,  for  tbe  presamptJOD  of  death  is  not 
sufficient  basis  for  the  title:  McDermot  v.  itcDemol,  S  Ahh.  Pr.,  N.  S.,  451. 
An  outstanding  inchoate  right  of  dower  will  eicusa  tbe  porehaaer  from  the 
completion  of  his  purchaaei  People  v.  Kuicbtrbottrr  Life  Iiu.  Co.,  66  How 
Pr.  116  (foreoloaure);  or  the  fact  that  tbe  judgment  does  not  bar  futora  contin- 
gent iuteresla  in  tbe  property:  Monarqm  v.  Monarque,  80  N.  Y,  320;  S.  C,  8 
Abb.  N,  a  102,  If  a  city  haa  a  right  to  take  tbe  land  for  a  street  iritboot 
paying  (or  the  buildings  thereon,  and  the  purchaaer  was  ignorant  ot  this  at 
the  time  of  aale.  he  will  not  be  oompellod  to  complete  bis  pnrobMa  tboagti  tb» 


Jime»  1868.]      Bobmb  v.  Himilton's  AiatBL  hTl 


prohaUli^  of  thttconroiia  of  ttk  right  is  Tciy  nmoto:  Bmmtm  t.  flMii  $ 
Paige,  6SS.  Where  it  wm  repreeeBfeed  th«t  the  ymgtat^  wm  hm  iron  !»• 
combranoe^  and  after  the  sale  and  the  repert  it  waa  dieeovered  thai  it  was 
mbject  to  a  Ilea  for  taxee^  the  oouTt  etdered  the  iaoambiaaeee  to  be  d|» 
oharged  oat  of  the  prooeeda  of  the  8ale»  npon  the  pnrohaaer'a  leloaal  to  eom* 
piste  the  pnrohaae  otherwise:  Lawrence  ▼.  OormUf  4  Joha^  Gh.  542.  Though 
under  the  role  of  ecufeai  emptor,  he  most  aasnae  the  payaMnt  of  tax  lieoas 
OunUm  V.  ZdaUmmgerf  3  MoArthar,  262;  and  eannot  retain  the  amount  thereof 
ODtof  hiabid;  OUerlmrg'w.  Union  TVtcst  Co.,  03  U.  S.  421.  Heianotboond 
to  take  an  affidayit  of  the  administiator  or  any  other  person  that  there  are 
ao  liena  on  the  property,  bnt  he  is  entitled  to  have  that  fact  made  oat  beyond 
a  reasonable  doabt:  Hall  y.  Partridge,  10  How.  Pr.  188. 

On  the  other  hand,  the  equities  shoold  be  dear  and  atrong  to  give  the  par- 
chaser  relief,  and  to  indaoe  a  setting  aside  of  the  sale:  Xedyonl  ▼.  PhiUip§f 
32  Mioh.  13  (foreclosare).  The  parchaser  ia  entitled  to  saoh  title  only  as  the 
parchaser  of  the  premises  at  a  private  sale  woold  be  entitled  to  reoeive  from 
his  vendor:  Spring  ▼•  8an4ford,  7  F^ge,  550.  Immaterial  defeots  and  merely 
technical  objections  will  not  defeat  the  sale.  The  court  will  not  permit  the 
purchaser  to  avoid  his  contract  without  seeing  that  the  object  of  the  par> 
chase  is  defeated  and  that  it  would  be  injurioas  to  him  to  enforce  the  con- 
tract. If  he  gets  substantially  what  he  contracted  for,  he  must  complete  the 
purchase:  Bigga  v.  Puraellf  66  N.  T.  193.  He  is  bound  to  complete  purchase 
where  prima  facie  title  is  offered  against  which  there  is  no  reasonable  ground 
of  suspicion:  MaUer  qf  Browning,  2  Fidge,  64.  Where  the  incumbrance  Is 
SQch  tjiat  it  could  not  have  affected  the  amount  of  the  bid,  the  purchaser  is 
not  released:  Rigga  v.  PwreeU,  66  N.  Y.  103.  The  purchaser  cannot  object 
that  there  is  a  possibility  that  some  person  other  than  the  parties  to  the  suit 
has  an  interest  in  the  premises,  where  there  is  no  probability  that  such  an 
iuterest  exists:  Dunham  v.  Minard,  4  F^ge,  441.  Where  he  will  obtain  a 
valid  title,  where  infant  heirs  have  been  effectually  barred,  he  will  be  com- 
pelled to  complete  the  purchase:  Daniel  v.  Leitch,  13  Gratt  105.  Where^ 
pending  a  bill  for  an  injunction  of  the  enforcement  of  a  judgment,  and  for 
the  rescission  of  the  contract  of  purchase  on  the  ground  of  a  defective  titles 
the  incumbrance  is  removed,  the  injunction  is  properly  dissolved:  Tonmg  t. 
MeClung,  0  Id.  336,  and  see  i/i^ra,  "  Granting  Time  for  RTamining  or  Curing 
Defects."  The  fact  that  there  is  a  suit  pending  between  partiee  to  the  fore- 
closure suit  to  set  aside  the  mortgage  is  no  ground  for  discharging  the  pur- 
chaser at  the  foreclosure  sale,  for  by  the  sheriff's  deed  he  obtains  all  the  title 
of  all  the  partiee  to  the  suit:  Holden  v.  SacheU,  12  Abb.  Pr.  473.  The  fact 
that  an  appeal  is  pending  from  an  order  denying  a  motion  to  set  aside  the 
judgment  is  not  ground  for  discharging  the  purchaser,  for  he  obtains  a  good 
title  though  the  judgment  be  set  aside  for  an  error  or  irregularity:  Id.  The 
subsequent  commencement  of  bankruptcy  proceedings  does  not  affect  the 
jurisdiction  of  the  court  in  a  proceeding  of  foreclosure:  Lfinhan  v.  Hamann, 
14  Abb.  Pr.,  N.  S.,  274.  A  purchaser  at  a  foreclosure  sale  of  leasehold  prem- 
ises is  not  to  be  discharged  because  of  arrears  of  ground-rent,  but  the  sheriff 
should  pay  this  out  of  the  purchase  money:  Hciden  v.  SacheU,  12  Abb.  Pr. 
433. 

Defect  in  Partiee, — Since  in  these  sales  in  equity  the  purchaser  is  entitled 
to  the  whole  title,  and  the  interests  of  persons  not  before  the  court  are  not 
barred  hy  the  decree,  the  purchaser  will  not  be  compelled  to  take  title  when 
interesteil  persons  are  not  made  parties  to  the  suit  or  when  they  are  not 
properly  before  the  court  through  improper  service  of  process  and  the  like: 
Am.  Dao.  Tou  LZX-«r 
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Verdin  ▼.  Stoemm,  71  N.  T.  845;  Ooak  r.  Farnam,  21  How.  Fr.  286;  A.  C. 
84  Barl).  05;  8.  C,  12  Abb.  Pr.  869;  KMer  v.  iToiUer,  2  Bdw.  Oi.  80;  i?<V' 
er»  V.  IleLean,  81  Barb.  804;  S.  C,  10  Abb.  Pr.  306;  Clark  ▼.  OZori,  14  Id. 
800;  Alwrd  ▼.  Beadk,  5  Id.  451;  Dammn  ▼.  UaitfiM,  4  Sandf.  468;  Goode  ▼. 
OofP,  51  Mo.  212,  215;  Ihdd  ▼.  ^eU«m,  90  X.  Y.  243;  5pHiv  ▼•  Stm^fbrd, 
7  Paige,  550.  A  pnrnhMur  at  a  forecloaore  aale,  void  becaoae  tbe  grantee  d 
the  mortgagor  was  not  made  a  party,  cannot  obtain  relief  by  meana  of  an 
action  at  law  to  recover  from  tbe  mortgageea  the  pnrohaae  money  paid,  when 
he  was  aware  of  the  fact  that  the  mortgagor  had  Bold  the  premiaea  and  there 
was  no  f rand.  His  relief  mnst  be  sought  by  proceedings  in  the  foreelosnre 
snit.  By  hii  act  of  pnrohaae  he  has  submitted  himself  to  the  jurisdiction  of 
the  court,  and  upon  his  application  the  court  may  direct  the  sale  to  be  set 
aside  and  the  satisfaction  to  be  canceled,  and  may  authorise  a  supplemental  bill 
for  a  resale  of  the  premises  to  be  filed  and  conducted  in  the  namee  of  the 
complainants  in  that  suit  for  the  plaintiff*8  benefit,  all  interested  persons 
being  made  parties,  or  it  may  make  sncli  other  order  as  will  bring  about  sub- 
stantial justice:  Bogga  v.  I!ar\frave^  10  Cal.  566,  per  Field,  J.;  BurUm  v. 
IAm,  21  Id.  87;  see  Alexander  v.  Oreenwoorl,  24  Id.  505.  A  purehaaer  under 
a  foreclosure  of  a  junior  mortgage,  where  the  senior  mortgagee  was  not  a 
party,  may  on  petition  have  the  sale  and  purchase  set  aside  since  the  legal 
title  did  not  pass  to  the  purchaser:  Shiveley  v.  JoneB,  6  B.  Mon.  274.  A  pur- 
chaser under  a  sale  upon  a  senior  mortgage  may  assail  a  junior  mortgage  fur 
fraud:  Id.  The  sale  will  not  be  enforced  where  a  prior  mortgagee  was  not 
made  a  party  and  the  bid  was  greatly  in  excess  of  the  equity  of  redemption 
purchased,  although  the  prior  mortgage  was  recorded  and  there  was  no  fraud, 
but  the  plaintiff  will  be  relegated  to  his  remedy  at  law  against  the  pur- 
chaser: Twining  v.  NfU,  38  N.  J.  Eq.  470.  A  purchaser  of  leasehold  inter- 
est at  foredoeure  sale  will  be  released  when  there  are  tenants  in  poaseesion 
who  were  not  made  parties  to  the  action,  since  they  could  not  bediaposssMi-d 
by  any  process  which  could  be  issued  to  enforce  the  judgment:  Ilir^ck  v.  Ltv 
ingtUm^  3  Hun,  9;  S.  C,  48  How.  Pr.  243.  A  sale  by  a  probate  courts  void 
because  heirs  are  not  made  parties,  conveys  no  title,  and  the  purchaser  may 
set  up  the  failure  of  consideration  in  bar  of  recovery  of  the  purchase  money: 
Campbell  v.  Brown,  6  How.  (iNfiss.)  230. 

When  irregularities  concerning  parties  are  cured  or  not  prejudicial,  tli« 
purchaser  cannot  object:  Rogern  v.  McLean,  31  How.  Pr.  279;  S.  GL,  34  N. 
Y.  536;  8.  C  10  Abb.  Pr.  30G  (guardian).  Where  the  necessary  parties 
were  in  fact  joined,  and  this  sufficiently  appesrs  from  the  record  though 
some  of  the  papers  have  been  lost,  the  purchaser  ii  ill  be  compelled  to  take 
title;  and  so,  where  the  advertisement  was  published  the  required  length  of 
time  though  directed  to  be  published  a  less  time:  Alvord  v.  Beach,  5  Id.  451. 
Id  New  York  a  partition  sale  under  decree  bars  the  future  contingent  inter- 
ests of  persons  not  in  e«K,  though  no  notice  is  published  to  bring  in  unknown 
parties,  and  therefore  a  purchaser  cannot  avoid  his  purchase  on  this  ground: 
Mead  v.  MUckell,  17  N.  Y.  210.  On  a  sale  in  partition  the  purchaser,  not  a 
tenant  in  common  at  the  commencement  of  the  proceedings,  cannot  object  to 
tie  validity  of  the  sale  on  thegrouud  that  he  was  not  a  party  to  the  prooeed- 
ing,  where  he  took  a  deed  of  a  portion  of  the  premises  pendente  Hie  from  some 
of  the  parties  to  the  partition  suit:  Noble  v.  Cromwell,  27  How.  Pr.  289; 
S.  C,  26  Barb.  475;  S.  C,  0  Abb.  Pr.  59. 

D^eei  in  Tide  Cured. — We  have  seen  ntpra  that  when  a  defect  in  the 
parties  is  cured  the  purchaser  cannot  object.  So  when  the  defect  in  the  title 
la  cured,  the  plaintiff  is  likewise  without  valid  cause  of  objection  and  ia  bound 
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to  oompkto  his  pnroliMe.  Where  an  oflfer  !•  made  to  efifeotoaUyoiure*  defect 
in  title,  the  pnichaaer  oannoi  object  to  complete  hia  porohaae:  Orakam  ▼. 
BUakie^  2  Daly,  55.  Where  an  inchoate  right  of  dower  ia  qnitohdmed  to  the 
pnrchaaer,  he  cannot  object  to  the  title:  Merehanti*  Bank  v.  Thompwn^  55  N. 
T.  7.  The  aale  haying  been  confirmed,  even  if  the  proceeding  was  irregnlar 
as  to  the  infant  heirs,  yet  the  purchaser  will  not  be  discharged  from  his  par^ 
chase  if  the  title  can  be  perfected  within  a  reasonable  time;  and  the  guardian 
of  the  infanta  having  filed  his  bill  according  to  the  statute  in  which  he  aska 
to  have  the  sale  confirmed  as  very  beneficial  to  the  infants,  the  court  may  in 
that  case  oonfirm  the  sale,  and  thus  assure  to  the  purchaser  a  good  title 
against  the  infant  heirs  and  compel  him  to  complete  his  purchase:  IkuUd  v. 
LeUek,  13  Oratt.  106. 

Oranting  Time  /or  Examining  or  Curing  DrfecU  in  7^U2e.— Upon  an  order 
requiring  a  purchaser  to  show  cause  why  he  should  not  complete  his  pur- 
chase, ha  may  apply  to  the  court  for  an  order  of  reference  to  ascertain  if  title 
can  be  made,  and  if  it  appears  from  the  referee's  repent  that  the  title  is  irre- 
mediably bad  or  of  doubtful  validity,  the  court  will  not  compel  him  to  com* 
plete  the  purchase:  Oraham  v.  BUakk,  2  Daly,  55;  Tfumas  v.  DaMwi^  76 
Va.  338.  A  defective  title  ia  no  ground  for  discharging  the  purchaser  if  capa- 
ble of  being  made  good  within  a  reasonable  time:  Coffin  v.  Cooper,  14  Ves. 
206.  Courts  of  equity  have  at  least  i^  large  a  discretion  in  giving  time  to 
perfect  the  title  in  cases  of  sales  under  their  decrees  as  in  cases  of  purchases 
by  private  contract:  Danid  v.  LeUeh^  13  Oratt  105;  Thama§  v.  Damdwn^ 
70  Va.  838,  342.  The  court  should  and  will  allow  a  reasonable  time  to 
remedy  a  defect  in  the  title:  Id.;  Omubp  v.  Terry,  6  Bush,  553. 

Ajteb  OoimBMATiov,  OsjionoN  or  Detbot  is  TrrLi  Ck>MB8  too  Latk. 
This  is  the  rule  in  several  states.    For  after  confirmation  a  complete  contract 
has  been  made  between  the  court  and  the  purchaser:  Thonuu  v.  Danfidmm,  n 
Va.  344.    By  his  purchase  the  purchaser  becomes  a  party,  with  respect  to  all 
questions  oonoeming  the  sale  and  his  purchase,  and  is  bound  by  the  decree  of 
confirmation  equally  with  the  other  parties:  Hiekton  v.  Rueber,  77  Id.  135; 
therefore  he  must  object  to  irregularities  in  the  sale  and  to  defects  in  title  before 
confirmation  or  he  will  be  without  relief,  in  the  absence  of  fraud,  accident,  or 
mistake:  Thanuu  v.  DavUUon,  76  Id.  344;  Hiekmm  v.  Bueier,  77  Id.  135^ 
Long  V.  Wdler,  29  Oratt.  347;  Watmm  v.  Hoy,  28  Id.  698;  Threlkelde  v.  Camp- 
bett,  2  Id.  108;  S.  C,  44  Am.  Dec.  384;  (^pehari  v.  Dowerjf,  10  W.  Va.  130; 
Farmen^  Bank  v.  Peter,  13  Bush,  591;  WoHkington  v.  MeBoberls,  9  Ala.  297^ 
80C;  Perhme  v.  Winter,  7  Id.  871;  therefore,  where  this  rule  prevails,  caveat 
emptor  applies  to  these  sales  after  confirmation:  CapeJiart  v.  Dowery,  10  W. 
Va.  130;  B<yyoe  v.  Stroiher,  76  Va.  862;  Farmert*  Bank  v.  Peter,  13  Bush,  591. 
Certainly,  after  confirmation  he  cannot  set.  up  facts  known  to  him  before  con- 
firmation: Headrick  v.  Tount,  22  Kan.  344  (probate);  Spenee  v.  Armour,  9 
Heisk.  167;  Boyce  v.  Stroiher,  76  Va.  862.     His  relief  is  to  be  obtained  by 
resisting  the  confirmation  of  the  sale;  a  court  of  equity  will  not  enjoin  a  judg- 
ment for  the  purchase  money:   Thrtlkelds  v.  Campbell,  2  Oratt.  198;  S.  C, 
44  Am.  Dea  384.    After  a  sale  of  infants'  lands  has  been  confirmed  by  the 
court,  although  the  proceeding  has  been  irregular,  yet  if  the  title  of  the  pur- 
chaser can  be  made  good,  and  it  ia  for  the  interest  of  the  infants  to  confino 
the  sale,  the  purchaser  will  not  be  released  from  his  purchase;  but  if  the  in* 
terest  of  the  infants  is  injured  by  the  sale,  it  will  be  set  aside:  Daniel  v.  Leitch^ 
13  Oratt.  195;  and  an  application  before  confirmation  by  a  purchaser  to  have  a 
sale  set  aside  on  the  ground  that  there  was  a  prior  incumbrance  on  the  prop* 
arty,  and  that  he  had  purchased  under  a  mistake,  will  be  granted:  Bun$%n$ 
V.  Walter^  33  Md.  60f  Farmen^  Bank  v.  Peter,  13  Bush.  591. 
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Bat  €Teii  after  ooofirnuitioii  tlM  ptirohMcif  msy  obtetn  Fdief  en  tlie  grooBd 
•fafUr-diBcovered  fraod,  or  a  mutiul  mirtake  of  himaelf  and  the  Tandor:  Lfmg 
▼.  WeJhr^  29  Gratt.  347;  WtOson  ▼.  JTby,  28  Id.  098;  ThomoM  ▼.  Dmridmm^  76 
Ta.  338;  Hichmm  v.  Rucker,  Tt  Id.  135;  see  "  Fraud  "*  and  «« Mistake, "ti|/V«. 

TVroM  qfStde. — ^Iq  New  Yoi^  it  is  often  prorided  hj  the  terms  of  the  sala 
that  the  zeferee  shall  pay  off  cot  of  the  porchase-Bioney  liens  ootstanding 
against  the  property,  and  in  such  a  sale  it  is  reasonable  and  proper  to  impose 
ipon  the  purchaser  the  burden  of  prodncing  to  the  referee  proctf  of  snob  liena 
and  voucher*  for  the  payment  thereof,  and  this  provision  ezouses  the  referee 
from  the  duty  of  making  an  examination  for  liens,  bat  a  referee  having  a 
knowledge  of  liens  cannot  disregard  them,  but  must  pay  them  out  of  the 
purchase  money  though  the  purchai!ar  fail  to  produce  proof  and  vouchers  of 
payment:  SkUUm  v.  PkhangUt,  55  K.  T.  310;  ITewman  v.  Tfin^row,  85  Id. 
3d3;  Potft  V.  Xeet,  8  Paige,  337.  There  is  no  rule  that  requires  the  referee  in 
his  report  of  title  on  proceedings  on  partition  to  annex  to  his  report  a  search 
for  instruments  affecting  the  title.  If  his  report  states  the  fact  explicitly 
that  he  had  caused  the  necessary  searches  to  be  made,  and  certifies  what  in- 
cumbrances, etc.,  there  are,  it  is  sufficient:  Nchle  v.  CromueUt  27  How. 
Pr.  289;  S.  C,  26  Barb.  475;  S.  C,  6  Abb.  Pr.  59.  Where  the  terms  of 
the  sale  provide  that  existing  incumbrances  will  be  allowed  to  the  purchaser 
out  of  the  purchase  money  on  his  producing  vouchers  therefor,  the  existence 
of  incumbrances  which  he  might  have  thus  paid  off  is  no  reason  for  refusing 
to  fulfill  his  purchase:  Lenihan  v.  Hamann,  14  Abb.  Pr.,  N.  S.,  274.  It  is 
not  necessary  that  the  referee  advertise  for  liens,  unless  the  court  so  advissp 
or  it  is  required  by  some  party  to  the  suit:  NoUe  v.  OromweU,  27  How.  Pr. 
280;  S.  C,  26  Barb.  475;  S.  C,  6  Abb.  Pr.  69.  But  such  advertisement,  if 
made,  will  bar  creditors  r  Ihmham  v.  Mmard,  4  Paige,  441. 

In  Maryland  the  burden  of  proof  is  upon  the  purchaser  at  a  chancery  sale 
to  show  that  he  made  the  purchase  free  from  all  incumbrances:  Farmtr^  S 
Planters*  Beads  v.  Martin,  7  Md.  342;  8.  C,  61  Am.  Dec.  85a  For  a  defect 
of  title  the  purchaser  may  be  r^ieved  from  his  purchase  by  asking  a  resdssioii 
of  the  sale  at  the  proper  time,  but  he  cannot  hold  on  to  the  property  and  in- 
sist upon  having  the  proceeds  of  the  sale  applied  to  the  extingnishment  of 
the  claims  of  incumbrancers  not  parties  to  tiie  suit:  DwaU  v.  Speed,  1  Md. 
Ch.  Deo.  235. 

Void  Sale,  Pubchases  not  Bound  bt. — ^The  purchaser  at  a  judicial  sale 
is  always  entitled  to  such  interest  as  the  defendant  actually  has,  and  if  from 
any  defect  in  the  proceedings  a  sale  is  so  void  that  it  cannot  transfer  the  in- 
terest of  the  defendant,  then  the  purchaser  is  not  bound  by  his  bid,  but  may 
successfully  resist  any  action  seeking  its  enforcement:  Thrift  v.  FriUz,  7  IlL 
App.  55  (foreclosure),  citing  Freeman  on  Executions,  sec.  301;  see  Freeman 
on  Void  Judicial  Sales,  sec.  46;  DawUy  v.  Broum,  65  Barb.  107.  The  pur- 
chaser may  refuse  to  complete  his  purchase  because  the  court  had  no  juris- 
diction of  the  parties  or  the  subject-matter,  or  because  some  statutory  pro- 
vision has  been  violated,  or  some  irregularity  has  intervened,  which  makes  the 
proceeding  invalid:  Darwin  v.  HaJtfidd,  4  Sandf.  468  (equity);  Boyhn  v. 
Cooh,  61  Ala.  472  (execution);  BwnB  v.  LedbeUer,  56  Tex.  282  (execution); 
Bartee  v.  TompHns,  4  Sneed,  623  (chancery);  Henry  v.  Keys,  5  Id.  488  (execu- 
tion); Stoney  v.  SchttUz,  1  Hill  Ch.  465  (foreclosure);  Commissitmer  v.  Smith,  16 
Watts,  392  (tax  sale);  Short  v.  Porter,  44  Miss.  533  (probate);  see  Ilender- 
eon  V.  Overton,  24  Am.  Dec.  492;  Campbell  v.  Broum,  6  How.  (Miss.)  230.  A 
purchaser  will  not  be  compelled  to  take  title  when,  from  want  of  proof  of  a 
material  faot,  it  appears  that  the  decree  of  sale  is  liable  to  be  impeached  at 
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Mue fatan tiiM:  AtiB v;  2rW«WH  26 Md. 23» 84 (partltiflo).  Uasaletftkei 
plftoe  under  ikne  ezMatioui»  and  «itlMr  of  Uw  Judgmenti  an  which  tbqr 
ianied  bind  the  tmiperiy  «f  tiw  dufandant,  it  ii  ■vffident  to  pMi  liia  intcrart 
to  the  pfVTchaeer,  tbcnigh  neither  ef  the  other  jndgmente  bind  the  property: 
ir«iMl  y.  ti^ranC^  10  Saed.  ft  BL  614.  The  right  of  xedemption  of  &  jndgment 
debtor  is  not  enbjeot  to  be  sdd  oader  Another  ezeoatkuii  And  when  it  is  eo 
eold,  aad  eetiif Mtion  entered,  it  Is  the  doty  of  the  ooart  to  veoete  the  entrj 
of  ntaiCMtion  end  to  ierae  mother  ezeoation:  Waiitm  ▼.  M$ng,  24  111.  281| 
■ee  Mmmm  y.  Thrnnat,  Id.  285.  A  pUintiff  who  leviee  on  knd  of  a  teetator 
«pon  a  Jodgment  against  the  ezeontor  in  hie  lepreientatiye  oapaci^  does  not 
■ataly  hii  debt  thon^^  he  bids  the  full  anonnt  thereof  at  the  sale  and  re- 
oefvee  a  deed,  for  the  sale  is  void:  Baykin  ▼«  CocJs,  61  Ala.  472.  The  par- 
chaser  may  show.  In  defense  to  an  action  on  the  pnrohaso  money  note^  thai 
the  ssle  was  void,  not  being  in  oomplianoe  with  the  statate,  and  thus  estab- 
lish a  failure  of  consideration  of  the  note:  LoMghmtm  y.  Thampmmf  6  Smed. 
k  M.  259  (probate);  Middh  y.  HiU,  51  Ala.  224,  citing  Shdieimer  v.  CAep- 
man,  32  Id.  678;  Beene  y.  CoUenberger,  88  Id.  647  (probate).  The  parchsser 
of  a  chattel  at  a  judicial  sale  mast  first  retam  the  chattel  and  rescind  the  con- 
tract of  ssle  before  defending  on  the  gronnd  that  the  sale  was  void:  Martin  y. 
Twrner^  43  Miss.  517;  Jager$  v.  Grigia^  Id.  134.  The  offer  to  rescind  most  be 
accompanied  by  a  tender  of  the  property,  and  mast  be  made  in  due  time:  Jagei% 
7.  Orifin,  mtpra.  The  fact  that  the  slaye  pnrohaaed  ran  away  from  the  pnr- 
diaser  and  was  emancipated  by  the  United  States,  which  prevented  an  offer 
to  retom  the  slave  and  rescind  the  bargain,  is  no  defense :  Id.  The  purchaser 
at  an  invalid  sale  of  real  estate  is  not  boand  to  offer  to  surrender  the  possee* 
don  thns  acquired  in  order  to  entitle  him  to  resist  the  collection  of  the  pur- 
chase money.  AlUer  as  to  the  purchaser  of  personalty,  for  the  administrator 
mnst  account  therefor:  Weukmgtan  v.  MeOoMghan,  34  Miss.  304.  Upon  rule 
to  show  cause  why  the  purchase  money  be  not  paid,  the  purchaser  may  show 
that  the  sale  was  void,  and  should  thereupon  be  diBchaiged:  BarreU  v, 
ChwtkiU,  18  B.  Mon.  387  (equity).  When  the  court  has  no  jurisdiction  to 
decree  a  sale,  a  purchaser  may  urge  this  as  an  objection  to  the  ratification  of 
the  sale:  JFbx  v.  BeynoUU^  50  Md.  564.  An  irregularity  rendering  the  ssle 
invalid  is  gronnd  for  relief  in  equity  from  the  purchase:  ToUey  v.  Starloe,  i 
Qratt.  330;  Bartee  v.  Tamj^ns^  4  Sneed,  623;  Henry  v.  Keys,  6  Id.  488. 
Kights  of  purchasers  who^  by  reason  of  void  sales,  have  paid  off  chums  on 
real  estate:  Note  to  BeoU  v.  Dunn,  30  Am.  Dec.  177-182. 

iBBBOiTiJLKmss  AS  Obound  OF  Bklikv.-^A  purchaser  will  not  be  relieved 
from  the  payment  of  his  bid  becauee  of  an  irregularity  which  cannot  injurs 
him  or  which  may  be  amended:  Orogan  v.  LtmngaUmf  17  N.  Y.  218  (partition)| 
Knight  v.  Jfofoney,  4  Hun,  33;  Waringy.  Waring.  7  Abb.  Pr.  472;  Danem 
y.  HaHfiM,  4  Sandf.  468;  Oap^ari  v.  Dowtry,  10  W.  Va.  13a  A  purchaser 
cannot  object  for  irregularities  corrected  by  an  order  mmc  pro  tenc^  and  which 
do  not  affect  the  jurisdiction  of  the  court:  Bogert  v.  Bogerit  45  Barb.  12L 
Where  the  court  has  jurisdiction  of  the  parties  and  subject-matter,  the  par- 
chaser  takes  the  mortgagor's  title,  though  the  judgment  be  afterwards  re- 
versed for  irregularities:  Ora^am  v.  Bleakkp  2  Daly,  55. 

Whether  the  irregularity  is  injurious  or  not,  if  it  does  not  invalidate  the 
sale  the  pnrdiaser  cannot  urge  it  after  the  confirmation  of  the  sale,  but  mnsi 
take  advantage  of  the  irregularity  by  objecting  to  the  confirmation:  Wotik^ 
ington  v.  MeBoberU,  0  AU.  207,  300;  Periku  v.  WuUer^  7  Id.  871;  Jenningt 
v.  Oraham,  0  AhL  886,  280;  Oargiie  v.  Bagan,  65  Ala.  287;  Otii^s  Eataie,  My- 
lltk%  Ph>bate^  222|  Toddr.Dawd,  1  Mete  (Ky.)  281;  l%oma§  r.  Damdmmt 


70  Va.  844;  Ltmgyher  t.  Pattermm,  77  I(t  470;  Wonikam  t.  Honetoaney,  6 
Oratt  60  (error  in  daoree);  Dick  r.  BMnmrn^  10  W.  V«.  160  (error  in  decree). 
Vhere  the  parchaier  prevents  »  oonfirmation  of  the  aale  and  obtaina  an  ezten- 
•ion  of  time  for  the  payment  of  the  porehaae  money,  he  ia  estopped  from 
afterwards  raising  the  question  of  the  payment  of  the  parohase  money  as  ra- 
quired  by  the  terms  of  the  decree:  Hamdmm  v.  Oeorge,  56  Ala.  295.  A  pni^ 
chaser  who  fails  to  more  to  set  aside  the  sale  cannot,  In  an  action  for  the 
di£forenoe  between  his  bid  and  the  amount  obtained  at  m  resale,  set  up  aa 
error  in  the  levy  describing  the  lands  as  situated  in  the  wrong  township: 
Cooper  V.  BarraU,  10  Pa.  St  491.  Nor  can  he  object  to  deed  becaose  It 
statea  a  smaller  oonsideFation  than  the  nominal  bid,  pursnant  to  an  agreement 
that  the  amount  of  any  incumbranoe  upon  the  property  ahonld  be  deducted 
from  the  face  of  the  nominal  bid:  SiMitu  ▼.  /leU,  43  Mioh.  333b  A  pur- 
chaser  in  possession  cannot  abandon  possession  and  refuse  to  pay  the  pur- 
chase money  for  an  irregularity  in  the  sale:  Wortkingiam  y.  MeRoberU,  9  Ala. 
297.  A  purchaser  in  poseeseion  cannot  disaffirm  sale  on  account  of  an  irregu- 
larity when  the  heir  is  willing  to  confirm  it:  Jennmga  ▼•  Jenkins'a  Adm*n,  0 
Ala.  285,  29a 

Fraud  ahd  Misbeprisbiitatioiib  ab  Oboukd  of  Rkubf.— The  pur- 
chaser may  have  the  sale  set  aside  when  there  is  any  injurious  mistake,  mia- 
representation,  or  fraud,  and  the  property  will  be  resold:  Andermm  ▼.  jFoiiUs, 
2  Har.  ft  G.  346;  rtaher  v.  ffeney^  17  Hun,  370;  /Toyee  ▼.  SHger,  29  N.  J. 
Eq.  196;  even  after  confirmation:  Hiekmrn  y.  J2tidber,  77  Va.  135.  He  may 
tiave  sale  set  aside  because  of  the  employment  of  puffen  at  the  sale,  who  in- 
duced the  purchaser  to  offer  a  higher  price  than  he  would  otherwise  haye 
offered ;  Flaher  y.  Heney^  17  Hun,  370.  But  a  purohaser  at  an  administrator's 
«ale  of  land  cannot  defeat  a  recoyery  on  purohase-money  notes,  or  rescind, 
liecause  a  person  interested  in  the  estate,  but  with  whom  the  administrator 
liad  no  connection,  employed  a  pufier  at  the  sale,  and  therefore  the  purchaser 
bid  more  than  the  yalue  of  the  land:  Ea;A  y.  Ifood,  62  Ala.  813.  In  Fom  y. 
JleKenzie^  68  Ala.  115,  it  is  held  that  fraud  in  a  judicial  sale  is  no  defense  to 
an  action  on  the  purchaser's  notes;  but  he  can  take  adyantage  of  it  only  by 
bill  in  equity,  making  interested  parties  defendants.  A  purohaser  at  an  exe- 
cution sale  is  protected  from  the  payment  of  hia  bid  when  he  was  induced  to 
purchase  through  the  mlBropresentations  of  the  judgment  creditor  that  his 
judgment  was  the  first  lien  on  the  property,  whether  these  representations 
were  willfully  or  ignorantiy  made;  and  the  fact  that  he  might  haye  asoer^ 
tained  the  falsity  of  the  representations  by  an  examination  of  the  puUio 
records  wiU  make  no  difference  for  the  judgment  creditor  from  claiming  any 
advantage  resulting  from  his  own  misrepreeentations.  For  the  rule  of  eaveai 
empCor^  as  applied  to  judicial  sales,  may  be  overcome  by  evidence  of  fraud, 
or  that  the  purohaser  did  not  know  the  condition  of  the  thing  purchased  and 
was  induced  to  buy  through  misrepresentations  of  thoee  who,  from  their  pecu- 
liar relations  to  the  subject,  were  supposed  to  be  thoroughly  acquainted  with 
it.  An  execution  creditor  is  such  a  person:  Webtter  t.  Ilaworth,  8  Gal.  21; 
S.  C,  68  Am.  Dec.  287;  Afcuatm  v.  Bovei,  1  Denio,  69;  S.  G.,  43  Am.  Dea 
651.  When  a  purchaser  under  foreclosure  of  a  junior  mortgage,  where  the 
senior  mortgagee  is  not  made  a  party,  is  by  false  representations  induced  to 
believe  that  the  proceeds  of  the  sale  will  be  applied  to  the  payment  of  the 
prior  mortgage,  and  tliat  he  would  thereby  take  the  titie  fully  released  ther^ 
from,  the  court  is  justified  in  setting  aside  such  ssle:  Pauleil  v.  Ptabody^  3 
Keb.  196.  If  a  referee  irregularly  seUs  property  free  from  a  lien  which  he 
promises  to  pay  off  out  of  the  proceeds,  instead  of  selling  it  subject  to  the 
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lien  pnmiaot  to  the  decree,  the  purchaser  cannot  be  compelled  to  pay  into 
ooiirt  the  amoant  of  the  Hen  in  addition  to  the  bid.  For  the  injured  partiea 
the  remedy  is  by  an  application  for  a  resale:  IlotehkUs  v.  Cl\ft4m  Air  Oune, 
2  Abb.  App.  Dec.  408.  If  land  is  purchased  upon  the  mispresentations  of 
the  guardian  as  to  the  title,  the  puroliaser  will  not  be  held  at  law  or  in  equity, 
whether  or  not  the  guardian  knew  of  the  falsity  of  his  representations: 
Black  V,  WaUm,  32  Ark.  321.  Where  the  plaintiff  is  present  at  the  sale,  he 
is  bound  by  the  representations  of  the  sheriff  that  a  Tender's  Hen  will  be 
paid  out  of  the  proceeds:  BoUanu  ▼.  MUkoin,  26  Qa.  481;  S.  0.,  71  Am.  Dec 
The  master  should  insert  nothing  in  the  description  of  the  property  in  the 
notice  of  sale  which  may  unduly  enhance  its  value  or  mislead  the  purchaser: 
Veeder  y.  Fonda,  3  Paige,  94.  The  purchaser  must  have  relied  upon  the 
false  representations:  Bend  v.  Banuey,  80  111.  20;  and  must  act  promptly 
upon  the  discovery  of  the  fraud:  JIatmmv,  BovH,  1  Denio,  60;  S.  C,  43  Am. 
Dec.  661;  Long  v.  WeOer,  29  Oratt.  347. 

Whai  does  not  ConalUuU  ^ratud  or  Miarepreaentaiion* — Mere  silence  will  not 
usually  constitute  fraud  in  a  judicial  sale.  An  administrator  is  not  bound  to 
disclose  defects  in  title,  and  his  mere  silence  does  not  amount  to  fraud  which 
will  vitiate  the  sale:  Thomipvm  v.  Hunger,  15  Tex.  623;  S.  C,  65  Am.  Deo. 
176.  Fraud  is  not  charged  by  averring  that  the  sheriff  and  attorney  of  the 
judgment  creditor  knew  of  the  defect  in  the  title  to  the  land  sold:  Deam  ▼• 
Morris,  4  G.  Greene,  812.  But  the  purchaser  may  have  the  sale  set  aside 
when  the  land  was  described  in  the  master's  notice  as  containing  about  twen^ 
acres,  when  in  fact  it  oontained  but  thirteen  acres,  and  one  of  the  oomplaiii- 
ants  who  was  present  at  the  sale  knew  of  the  deficiency,  but  oonoealed  the 
fact  from  the  master  and  the  bidders,  and  encouraged  them  to  bid:  Veeder  T, 
Fonda,  3  Paige,  04.  The  misrepresentations  of  the  holder  of  the  paramount 
title,  between  whom  and  the  administrator  who  sells  there  exists  no  ooUnsion, 
do  not  oonstitnte  frand  such  as  will  relieve  the  purchaser  who  has  been  dis- 
possessed by  saoh  person:  Pool  v.  HodneU,  18  Ala.  752.  False  and  fraudu- 
lent representatioiis  made  at  a  partition  sale  by  one  of  the  parceners  or  ten- 
ants in  oommon  will  not  affect  his  co-tenants,  where  he  was  not  acting  as 
their  agent  or  representative,  and  such  repreeentations  constitute  no  defense 
to  an  action  for  the  purchase  money,  though  perhaps  the  party  making  the 
representations  might  be  liable:  MeUioek  v.  Blgbee,  34  Mo.  356.  Where  the 
estate  of  a  deoedent  was  insolvent  as  to  general  creditors,  and  the  defendant 
upon  the  day  of  the  sale  of  the  decedent's  land  presented  a  claim  against  the 
estate  of  the  administrator,  and  asked  him  how  much  land  it  would  buy,  to 
which  he  answered,  after  a  hasty  calculation,  "  Twenty-five  hundred  dollars, 
worth,"  in  an  aotion  against  the  defendant  and  his  sureties  upon  a  note  given 
for  the  purchase  money  of  the  land  sold,  where  the  defendant  set  up  that  he 
was  induced  to  purchase  through  the  administrator's  agreement,  that  the  claim 
might  be  applied  pro  raia  in  the  payment  for  the  land  to  the  extent  of  twenty* 
five  hundred  dollars^  it  was  held  that  the  administator's  statement  did  not 
amount  to  an  agreement  to  receive  the  claim  in  payment;  that  the  defendant 
must  show  by  the  clearest  proof  his  good  faith  in  purchasing  the  claim;  and 
that  an  understanding  by  tiie  sureties  that  part  of  the  purchase  price  was  to 
be  paid  with  the  claim  was  no  defense  for  them  nnleas  snoh  nnderstanding 
resulted  from  the  acts  or  representations  of  the  administrator:  Fhf^  t.  BuM, 
68  Tex.  603. 

In  some  states  a  distinction  is  made  between  an  administrator'^  sale  d 
realty  and  of  personalty.  It  is  held  that  the  misrepresentations  of  an  admin- 
istrator respeoting  the  titlt>  of  land  sold  under  order  of  court  of  probate 


iHBfahMdrfnw  to  UffyMt  «<  th* pndUM xwMr> <<«  UwadmiBb- 
tntor  U  Um  BK«  apnt  of  th*  «Mft,  wUoh  it  th*  tmI  Twdv,  and  thM«  flu 
to  DO  wwHtTi  Af«  V.  MdCtmk,  U  Alk  lUt  iHt«  t.  Xyfar,  H  ImL  MS, 
dMag Sodmm»T.  S»dtMm,  M  U.  *Ut  Hawbut.  Kim*M,BI  Id.  «!)  Bom 
T.  oinA,  08  id.  27B.  Bat  wan  in  nak  mIm  the  offiom  or  pMilM  Bity  U»d 
thwialTM  pnMUtllr  I7  thrfr  emid  or  Bkr^MMntatkaM:  Afay  t.  JJ^Ar. 
M  I»d.  306;  UytaMf  w.  Otn*,  4  SoMk  480;  CUkx  v.  JTmm,  M  O*.  SDK. 
8nt  iM  mIm  of  panan>l^  by  u  ■dmlBiatnrtor,  vhare  the  titia  » in  him  at  tba 
ti«w  «(  tka.Mla,  tha  rala  ii  difiraat  And  mkraptaawrtatJOM  of  the  aooDd- 
aan  of  pawonalty  mX  an  adminlatnkv^  nle  miv  oanatitoto  faand  iriiioh  ariU 
lia  ■  flnnd  ifaffiim  <n  an  a«itinw  na  tha  pnnilna*  mnnrrj  nntai  AttMcdt.Wrigit, 
fS  Ala.  SMi  MS  Mmat  r.  Btmrmm,  13  Snad.  ft  IL  IDA 

UiRAXi  AS  GBOoitD  VOB  Bkuxt.— A  Hlataka  «(  law  !■  ■»  pouid  for 
Mttingadda  the  aalo;  bnt  it  vtU  ba  aet  adda  for  a  mWake  ollaet  iriiioh  ia 
Dot  tba  nanlt  of  tha  parabaaer*i  own  aagtigcaoih  Ha  moat  wwraiaa  daa  ilili- 
Itmoa  to  aaoertBiD  the  bcti:  Haget  t.  Ettga;  9  N.  J.  Eq.  ISO  (fa*eolaMre)t 
Vpham  Y.  HatmOl,  It  R.  L  MS.  A  tmn  nUataka  gf  faot  nnaoDon^uiiad 
with  fraud  or  the  lika  ieaot  gnmadforralieL  And  wfawo  thMM  hai  baan  ao 
(mad,  roiarepraaentalHn,  or  ooacaatiii^t  w  to  tlia  foantttr  of  tha  land  aold, 
4e  ooait  will  not  inqnim  wbetbar  thws  haa  baea  an  Aotoal  aiiitako  aa  to  tba 
quantity:  Vudtr  t.  Ando,  S  Fluge,  M;  Sadm  v.  gWali^  M  Pk.  St.  IWt 
%.C., 67  Am.Jieo. im;  BmdT.OrmM,  to Samd.»tU.U*.  Batwbmlnd 
la  told  aa  oontaiBuig  a  givett  qumtity  af  aona,  a»d  It  appeata  Ikat  it  "^-^t^ 
le«,  a  dadactloa  wUI  ba  tnada  b^wh  tha  deflaanoj  la  of  aaoh  a  Mttara  that 
had  it  been  known  it  wonld  bare  pravented  tbe  puobaat^  for  tiMn  tba  par- 
ehaaer  might  hav«  baen  i«ll«*ed  altagetfaw:  Andirmm  v.  Aaitt^  S  Bar.  k  O. 
S46.  After  oonfimiation,  howaver,  tto  parohaaer  ownot  laiaa  tliti  tri^iMtkni 
Id.;  AmiM  V.  JfWUN, 21  Mioo.  STi.  Batwfaere  tfaa^atakain  thaqaantitj 
of  the  laad  told  hat  baen  Mntnal,  it  maj  ba  argod  aa  a  gnmad  of  itiiaf  aran 
after  ODnflrmatioD :  Wafom  t.  ffoy,  38  QntL  MS;  aee  Uielmon  v.  Jtaefar.  77  Va. 
IS6;  f/oivv.frcIter,2BarBtt.S17t  7%0M<MT.  AMU«t,»Ta.aS8.  Whva 
a  pnroiiaaer  at  a  forealoMini  Mle  agreed  with  imo  who  had  no  aallwaitji  to 
vepreaetit  the  plaintiff  that  only  the  uoen  of  hia  bid  aver  a  «Ldin  bald  fay 
him  agaiuat  tlie  piopartj  iboiild  ba  required  of  him,  and  he  iiiiiiiliaeiiil  tbe 
property  and  afterwarda  eotd  it  to  a  third  peneo.  It  waa  bdd,  in  a  piiiiMiMllBt 
to  enf  oroe  hia  bid,  that  in  order  to  avoid  it*  paymeat  ho  ehonid  hare  aakad  to 
have  tlM  bid  let  adda  bamne  of  tha  mistake,  and  oArad  to  plaoe  tbe  parteai 
in  otMu  9M,  or  at  toaat  to  aoeaont  ter  the  ftooaade  af  tba  reeala  by  himt 
fini  NtUimtal  Bank  v,  Chafer,  S7  Iowa,  474.  A  pnnjhww  at  aa  artoatiou 
•ale  oanDOt  in  eqai^  be  nllaTed  from  oompletiag  hk  pnrnham  baoaoae  aaw 
baving  attended  aaoh  a  Mle  btfota,  and  not  bMriag  tlie  t«cm*  of  the  aala  ha 
wppaaad  that  he  waa  bajimg  tkm  antira  aaiaH  aad  aat  aMvely  ttm  iBMraBt  of 
tbe  jodgnMRt  debton  for  tbia  ia  a  aMake  aoBow^aniad  with  giom  m^U- 
traee:  (Tptaa  «.  ifMaUt,  11 B.  L  fiOS.  The  porakaaer  will  ba  nUnad,  bow. 
«Mr,  from  the  oamphtioa  of  Ui  parohaao,  aad  hie  dtpBilta  will  ba  MatO(«d. 
trtM*  It  appeaiB  tba*  tba  oontraiil  waaoae  that  heaanr  lattoded  to  flMk% 
•adwMaatMwitotowltboiit  fault  or  at^igaoee  am  hia  part;  aewhm  W 
WM  joMSad  in  baUaring  timt  tbe  leto  pnrehaMd  war*  oatner  lote  when  to 
*Mt  tbey  wwe  arti  JliirB>rttf  t.  fMr^UU,  W  Haw.  Pr.  SSL  See  i^m, 
"Equity  Salea-^terConfirmatiim."  Hie  objeotton  of  fraud  or  mlatakeahowid 
taMadeaawonaadiawwad;  Jawfv.g'ator,  Mflratt.  »» 

BnTnmras  nr  Kmoi  or  Sua— &  parobaaar  M  a  prafaato  aalo  oMaal 
ffaaa  to  paytba  pniBbiw  moDeyoB  tha  gro^d  that  tha —tiw  af  ■>!■  nMtt 
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Ik  good  tltl^  «id  tlwl  tiw  tia«  WM  BOt  good.  TIm  mIb  «m  iMod  ia  the 
— tioo  M  a  probate  oalo,  tlie  bidder  know  Its  ohaimoter  aad  tbo  offeet  of  tho 
dood,  and  Is  bound  to  examine  tiie  tille  for  hioMell:  Hailtek  v.  Oyy^  0  GeL 
181.  The  adymthement  ia  not  the  ooiitraot  ci  the  partiea:  Fkurmen*  eie.  Bank 
w^  JforfiisSMd.  Gh.  294.  The uaater ahoald inaert nothing  iathadeacrip* 
tloB  of  the  property  in  the  notioe  of  aale  whioh  may  unduly  enhanoe  ita 
vnlne  or  mialaad  the  porohaaer:  Veedar  ▼.  /bncKa,  8  Paige,  94.  And  when 
the  hyid  ii  deaoribed  in  the  notioe  aa  oontaining  more  aorea  than  it  actually 
oQiitalna,  thia  ia  a  groond  of  relial  aometimea  on  the  ground  of  fraad  or  mia- 
take:  See  wpn,  •*  Fraud,"  and  ^*  Miatake."  In  Hoge  ▼.  CWrrm,  3  Oratt  201» 
whioh  waa  a  aale  of  land  for  tazea^  it  waa  aaid  that  there  waa  no  warranty  of 
the  title  or  the  deaoription  of  the  land  aold.    See  aiipra,  "Tecma  of  Sale." 

DasntironoH  of  Pbopsbtt  beiokb  Complbtion  of  Saijb. — ^If  intermediate 
a  aale  <m  a  forecloenre  and  the  time  for  the  delivery  of  the  deed  to  the  pai^ 
ofaaaer  the  premiaea  are  materially  damaged  by  fire  or  other  caoae,  the  loaa 
mnat  fall  upon  the  owner  of  the  equity  of  redemption  and  the  mortgagee,  and 
not  upon  the  porohaaer,  for  thia  latter  doea  not  become  the  owner  untfl 
the  delivery  of  the  deed,  and  he  need  not  comi^eto  the  porohaae;  but  if 
the  injury  la  comparatively  alight,  and  a  fnU  and  adequate  oompenaation 
for  it  ia  offered  to  the  pnrchaaer,  he  will  not  be  relieved  from  hie  contract: 
^apffMeoS  V.  Balch,  4  Abb.  N.  O.  193;  S.  C,  7  I>aly,  200;  JfnHurf  Life  In$. 
Ob.  V.  Bakhf  4  Abb.  N.  C.  200.  The  teat  ia  whether  the  tubetantial  induce- 
ment to  tiie  porohaae  faaa  been  deatroyed:  AtpinwaU  v.  Bakh^  7  Daly,  200. 
An  offsr  to  tranafer  to  the  porohaaer  a  contract  of  inanrance  on  the  premieee 
for  an  amount  aulBoient  to  cover  the  loaa  ia  not  a  good  tender  of  oompenaa- 
tion:  Id.  tn  Vemee  v.  Fo&ter^  9  Bnah,  389,  however,  it  waa  held  that  the 
porohaaer  waa  not  releaaed  by  the  accidental  loaa  or  hnpairment  of  value  of 
the  property  before  the  aale  waa  confirmed  or  the  actual  poeaeaaion  changed; 
for  it  waa  aaid,  aa  he  would  be  entitled  to  the  increaae  of  Talue  of  the  prop- 
erty, he  ahould  alao  auffer  the  loaa. 

Dblat  ih  CoMPLBnoN  OF  Salb  a8  QBomrD  FOB  Rblibf.— The  purchaaar 
will  not  be  compelled  to  take  title  where  by  fault  of  the  partiea  the  comple- 
tion of  the  aale  haa  been  delayed  ao  long  that  he  cannot  have  the  benefit  of 
hia  pnrehaae  aubatentially  aa  if  the  aale  had  been  completed  at  the  time  oon* 
templated  by  the  terma  of  the  aale:  Jackmm  v.  Bdwards^  7  Buge,  886,  412| 
S.  C,  22  Wend.  498.  But  mere  delay  in  the  completion  of  the  aale  ia  not 
ground  for  relief.  It  must  appear  that  aome  detriment  haa  followed  to  the 
porohaaer:  MerehanU*  Bank  v.  Thompton,  65  N.  Y.  7.  In  Hyman  v.  Smith, 
13  W.  Va.  744,  however,  it  ia  held  that  the  purohaaer  will  be  releaaed  where 
by  acta  of  partiea  to  the  auit  confirmation  of  the  aale  haa  been  delayed  for 
auch  an  unreaaonable  tine  that  it  would  probaUy  cauae  loaa  to  the  pnrchaaer. 
What  ii  an  unreaaonable  delay  in  confirmation  mnat  depend  to  aome  extent 
npon  the  oiraumatanoea  of  the  caae;  and  the  court,  in  determining  the  queation, 
mnat  ezeroiie  a  aound  dlaoretion  in  the  intereat  of  faimeaa,  prudence,  and  the 
fighto  of  all  concerned.  And  in  that  caae  three  yeara  waa  held  an  unieaaon- 
able  time,  oonaidering  all  the  facta  of  the  caae:  Id. 

PAnim  TO  On  von  Sxtitlbd  to  Rbcbivb  It  is  No  Dbfbhsb.— When 
the  purohaaer  paya  the  purchaae  money  to  commiaaionera  appointed  to  aell 
land,  who,  by  reaaon  of  their  failure  to  ezeoute  the  required  bonda,  or  lor  other 
raaaon,  have  no  authority  to  receive  the  purchaae  money,  the  purohaaer  fi 
hound  to  pay  the  purchaae  money  again;  but  the  comnuaaionera  are  liable  to 
the  purohaaer  for  the  amount  ao  paid:  T^er  v.  7V>ma,  75  Ya.  116;  Donokiie  ▼. 
IhdUer,  21  W.  Va.  124. 


MuoxLuiTBoug  Qntmioss  imoraia  Pmum^aKu^  Lumjrr  on  hh 
Co-rrsAOT, — A  bidder  »t  •  thariff '■  nUs  may  withdraw  fai«  bid  «t  May  tim* 
liefore  tlie  property  ii  atmok  off  to  blm,  uid  csDuot  bs  doprivod  ol  thia  right 
bj  uiy  oonditioiu  prescribed  b;  the  eheriffi  Fiiher  v.  Brttatr,  23  Pi.  St.  306; 
[I  C. ,  6*2  Am.  Deo.  S35.  Bat »  bidder  ii  not  allowed  to  withdraw  his  bid 
proffered  Id  purauanceto  tfaeitatnta  Id  apartitiDn  nle  ol  real  estate:  Bwu- 
riet't  KttaU,  1 1  Fbila.  7i,  A  pnrchaaer  at  a  aheriff '■  aale  will  not,  evea  with 
the  oouMDt  of  tb*  debtor,  be  relieved  from  hU  obligation  to  pay  hla  tad,  ba- 
oaDU  tlis  axecu^oQ  wai  afterwardi  technicallj  aatiafied  by  a  levy  on  a  raffl- 
oient  kniuunt  of  pereooalty  to  \*.y  the  judgment,  bat  wbiob  wm  not  actually 
applied  for  that  purpose;  the  Hkle  being  rc^lar  at  the  time  it  wia  ntade,  tb> 
rigbt  of  the  creditor  to  demand  the  amount  whlcb  wa*  Ud  cannot  be  defeatMl 
by  any  BubaequeDl  action  of  the  iheriff,  not  being  an  aotnal  payment  to  bim 
of  the  jadgment:  Jonei  v.  Grant,  34  Miaa.  502.  The  judgment  creditor  tnay. 
If  he  denrea,  waive  the  payment  of  the  bid:  Baudin  v.  Bol^,  1  Mart,  N.  8., 
165;  S.  C,  14  Am,  Dec  181.  Where  a  resale  ianotmadanndsr  the  Mine  tftrma 
as  the  fint  sale,  the  pnrobMer  ia  not  liable  for  the  defidenejr,  and  the  ooart  may 
discharge  the  6r«t  pnrcbaasr  from  bis  liability  upon  his  pnrcbasa:  Bigga  v. 
Pwtdi,  74  N.  Y.  S70;  see  note  "  Eemediei  agunst  Pnrehascn  at  Judicial 
Sale*,"  MtKoa  v.  Bromt,  6fl  Am.  Deo.  S6&  et  seq.  A  pnrohaaei  Is  entitled  to 
tents  from  the  day  of  tfae  sale;  and  if  they  have  been  oolleoted  in  advance,  and 
this  was  not  known  to  bim,  ha  will  be  entitled  to  a  rebata  npon  his  bid  to  aa 
equalamooot:  V»t/rcy  v. ITori,  75 Mo.  6u.  The pnrohaaer nay  in;dtt npon  th« 
terms  of  his  purchase,  and  need  not  pay  cash  when  he  bought  on  time:  Rhode* 
V.  DvUhtr,  6  Hua,  453.  Whan  ooramissionaia  are  authoriEsd  to  eell  landaad 
•lecute  their  individual  bonds,  with  condition  to  make  title  when  the  pnrchaaa 
money  i*  paid,  these  bonds  sre  collateral  to  the  ssle,  and  binding.  If  at  all, 
open  the  oommissionen  peraonally;  therefore  it  is  no  defense  to  an  action 
npon  the  pnrchsae-money  notes  that  npon  tender  of  the  money  they  rofnsed 
to  make  title:  Jemwm*  v.  Jaiimt't  Adm'ri,  9  Ala.  285.  A  debt  due  l>y  a  da- 
eeosad  person  is  not,  under  the  Mississippi  statute,  an  o&et  to  a  note  given 
to  the  administrator  for  property  parcbased  at  his  sale  of  the  lnta*(at«!s 
property:  JfeUea  v.  Boamum,  13  Smed.  &  M.  100. 

BuuDin  xunrer  Pdbchuuu  at  Judicul  Saut— This  aabjeat  is  dla- 
OQMed  in  the  note  to  Mmmt  v.  Sratm,  69  Am.  Deo,  SOS  et  Mq. 


WnfiON  V.  Gampbelu 

[M  AUBUU.  MR.] 

bmotmta  Riain.ax  on  n«  Faoi  la  Amnaauut  to  Saow  Tim  in  pw 
chaser  thereunder,  though  It*  validity  is  contested  on  the  ground  that 
the  plaintiff  therein  waa  dead  at  the  time  of  its  issnanoet  for  the  deaA 
of  the  eieoution  plaintiff  is  a  fact  tor  the  determination  of  the  jnry. 

Plaintitt  n  Bjsonuirr  AOAiXKr  Pubobauk  at  Exboutioit  8ali  oaniwt 
introdnoe  to  impeach  the  eieoution  a  motion  by  the  ezeontian  r'*^ntiff. 
and  the  aotion  of  the  court  thereon,  when  he  wa*  neitha  a  P*'^  not 
privy  to  the  eieontion. 

Knxiiui  la  mot  Etidxhos  or  Faois  Riorxd,  xzckft  mmnan  pAsxin 
on  PKimi. 


1^  me,  186a]  WHiSON  t;.  Camfbelu  5flV 

Srebuf's  Dbb>  n  hot  iNADioaaiBui  buausb  of  Yabiahob  liiitwMii  tiit 
Jadgmeot  and  exeontion,  and  the  redtel  thereof  in  the  deed. 

DnosinoH  is  hot  Admusibu  aoaihst  OnjwTnoH  when  it  does  not  mpptu 
that  the  reqniritiona  of  the  statute  have  been  ■nbetantially  eomplied 
withy  aa  where  the  deponent  died  before  signing  it,  or  swearing  to  it. 

AonoH  to  reooYer  land.  The  plaintiff  claimed  title  under  a 
purobaae  from  the  trustee  in  a  trust  deed  executed  by  Henry  A. 
Bkinner.  The  defendant  claimed  title  under  a  purchase  at  a 
sheriff's  sale  made  upon  two  executions,  one  in  favor  of  the 
Branch  Bank  of  Mobile,  and  the  other  in  favor  of  one  J.  B. 
Bkinner.  He  also  attacked  the  validity  of  the  trust  deed  under 
which  the  plaintiff  claimed.  When  the  defendant  offered  the 
execution  in  favor  of  J.  B.  Skinner,  the  plaintiff  objected,  on  the 
ground  that  it  was  void  because  of  the  death  of  J.  B.  Skinner 
at  the  time  of  its  issuance;  and  in  support  of  this  objection,  he 
read  to  the  court  the  record  of  proceedings  in  the  court  issuing 
both  executions  had  upon  a  motion  by  Jones  Fuller  as  assignee 
of  the  bank  judgment,  seeking  to  have  all  the  proceeds  of  the 
sale  of  the  land  paid  to  him  because  of  the  death  of  J.  B.  Skin- 
ner at  the  time  of  the  issuance  of  the  execution  in  his  favor,  and 
its  consequent  invalidity,  which  motion  the  court  granted  upon 
this  ground.  The  defendant's  objection  to  the  admissibility  of 
this  record  was  sustained.  The  execution  was  then  read  to  the 
juiy,  contnuy  to  the  plaintiff's  objection.  There  was  a  variance 
between  the  judgments  and  executions,  and  the  recitals  of  them 
in  the  sheriff's  deed  to  the  defendant.  The  bank's  judgment 
was  rendered  December  2, 1845,  and  was  for  three  thousand 
four  hundred  and  eighty-four  dollars  and  thirty  cents.  Six  exe- 
cutions issued  on  this  judgment,  the  last  of  which  issued  on  the 
eighteenth  of  June,  1852,  and  under  this  the  sale  was  made. 
J.  B.  Skinner's  judgment  was  rendered  October  27, 1845,  and  was 
for  one  thousand  four  hundred  and  fifty-two  dollars  and  fifty 
cents.  Three  executions  issued  upon  this,  the  last  of  which  issued 
the  third  of  May,  1852,  and  this  the  sheriff  levied  on  the  same 
lands.  The  sheriff's  deed  recited  that  **  whereas,  by  virtue  of 
two  executions  issued  out  of  Clarke  and  Mobile  counties,  to  me 
directed  and  delivered,  tested  the  third  May  and  eighteenth 
June,  1852, 1  was  commanded  to  take  of  the  goods  and  chattels 
of  Henxy  A.  Skinner  the  sum  of  five  thousand  three  hundred 
and  four  dollars  and  fifty  cents,  which  the  branch  of  the  bank 
of  the  state  of  Alabama,  at  Mobile,  and  J.  B.  Skinner,  have  re< 
covered  against  him  in  the  said  courts."  There  were  also 
several  variances  between  the  descriptions  of  the  land  in  the 
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deed  and  ia  One  aheziff 'a  indoraemeiit  oa  the  exeeatioiiB.  The 
court  OYezroled  Vbe  plaintiff's  objeetion  to  the  admisrufaility  of 
the  deed,  on  the  ground  of  these  TarianeeB.  For  the  purpose  of 
rebutting  the  defendant's  sTidenoe  of  fraud  in  the  trust  deed 
under  which  the  phuntiff  ohiimedy  the  pLuntiff  offered  the  depo- 
sition of  Henry  A.  Skinner.  The  commissioner  who  took  the 
deposition  certified  at  the  end  thereof  that  he  had  personal 
knowledge  of  the  identify  of  the  witness,  and  that  his  eTidenoe 
and  answers  under  oath  were  reduced  to  writing  and  examined 
by  the  witness,  and  by  him  approved;  that  the  witness's  name 
was  not  subscribed  to  the  deposition,  because  he  died  before  the 
document  could  be  prepared.  The  defendant  objected  to  the 
admission  of  this  deposition,  and  in  support  of  his  objeetion, 
read  a  deposition  of  the  same  commissioner,  stating  that  he  al* 
lowed  Skinner  to  take  the  interrogatories  home  with  him  on  his 
representation  **  that  he  desired  to  be  very  particular  about  the 
matter,  and  that  it  would  be  xieoessary  for  him  to  refer  to  some 
old  papers  in  his  possession; "  that  Sldnner  afterwards  returned 
the  interrogatories  to  him  with  his  answers  thereto,  written  out, 
ss  he  said,  by  himself;  that  the  commissioner  then  asked  Skinner 
to  call  the  next  day  to  sign  and  swear  to  the  answers  after  they 
had  been  copied,  and  that  he  never  saw  Skinner  again.  The 
deposition  of  Skinner  was  excluded,  and  the  plaintiff  excepted. 
The  plaintiff  reaenred  exceptions  to  the  Tarious  rulings  of  the 
court,  and  now  appeals. 

E.  8.  Dargan  and  John  T.  Taylarf  for  the  appellaaL 

F.  8.  Blount^  contra. 

By  Ck>urt,  Bioa,  0.  J.  The  execution  in  favor  of  Joseph  B. 
Skinner  against  Henry  A.  Skinner  was  offered  liy  the  defendant 
in  this  action,  in  connection  with  other  evidence,  to  show  title 
in  himself  to  the  land  in  controversy.  It  vms  not  void  on  its 
face.  Conceding  that  its  vreight  and  e£bct  would  have  been 
destroyed  by  proof  of  the  &ct  that  the  plaintiff  therein  (the  said 
Joseph  B.  Skinner)  died  before  it  issued;  yet  as  that  fact  was 
not  admitted,  but  vras  contested,  its  determination  in  this  action 
belonged,  not  to  the  court,  but  to  the  jury.  As  the  execution 
was  prima  /aoie  valid  and  admissible,  and  ita  invalidity  de> 
pended  upon  a  question  of  fact,  which  the  jury  alone,  in  this 
ease,  were  competent  to  determine,  the  court  properly  admitt4kl 
it  in  evidence;  that  being  the  only  course  which  would  secure  to 
the  defendant  the  benefit  to  which  he  was  entitled  teom  the  eK« 
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edition  in  the  event  the  juxy  determined  the  afoxeflaid  question 
of  fact  in  his  favor:  Driver  t.  Spence^  1  Ala.  540. ' 

The  record  of  the  motion  made  by  Jones  Fnller,  assignee  of 
the  Branch  Bank  at  Mobile,  and  of  the  action  of  the  court 
thereon,  was  offered  as  evidence  against  the  defendant  in  the 
present  action,  of  the  &ct  that  Joseph  B.  SUnner  died  before 
the  issue  of  the  aforementioned  exeeation.  It  is  certain  that 
the  plaintiff  in  this  action  was  neither  a  party  nor  privy  to  that 
motion;  and  that  if  the  decision  upon  that  motion  had  gone  the 
other  way,  it  could  not  have  been  used  by  the  present  defendant 
against  him  as  evidence  of  the  &ct  of  the  death  of  the  said 
Joseph  B.  Skinner  before  the  execution  issued.  It  is  a  rule 
that  a  record  is  not  evidence  of  the  facts  recited  except  between 
the  parties  to  it  or  privies;  nor  in  favor  of  one  who  was  neither 
party  nor  privy,  and  against  whom  it  coijld  not  have  been  evi- 
dence of  lb  )  facts  recited:  Blanny.  Chambli88,91Pori.  412;  Harris 
V.  Plant,  :'  1  Ala.  639;  Aiwood  v.  Wright,  29  Id.  846,  and  author- 
ities there  cited. 

The  variance  between  the  judgments  and  executions  under 
which  the  sheriff  sold  the  land,  and  the  recitals  of  those  judg- 
ments and  executions  in  his  deed,  did  not  render  his  deed  inad- 
missible: Driver  v.  Spenoe,  supra. 

There  was  no  error  in  rejecting  the  instrument  offered  as  the 
deposition  of  H.  A.  Skinner,  under  the  notice  and  agreement 
that  the  motion  to  that  effect  might  be  heard  at  any  time  during 
the  trial.  To  entitle  a  party  to  the  introduction  of  a  deposition 
at  law,  when  its  admissibility  is  properly  objected  to,  it  must 
appear  that  the  requisitions  of  the  statute  in  relation  to  the 
taking  of  depositions  have  been  substantially  complied  with. 
That  does  not  appear  in  this  instance,  when  the  testimony  of  the 
commissioner  is  noticed:  Code,  sec.  2322;  Ulmer  v.  AiMU,  9 
Port.  157;  Hemdan  v.  Oivens,  16  Ala.  261. 

Judgment  afiSrmed.  

BxEounoN,  Effxot  of  Death  or  Dsfsfdakt:  See  DavU  v.  (hwaU^  68 
Am.  Deo.  182^  and  note  oiting  prior  casefl  1S6;  Hodge  v.  Mitehdl,  61  Id.  524. 

Sheriff's  Dkbd  not  Fully  Bsonmro  Judomknt  is  Admissible  in  oon- 
neotion  with  the  jadgment  and  ezeontion  to  show  the  oi£oer*8  authority  to 
sell:  BeUitcn  v.  BvM,  65  Am.  Deo.  442,  note  452.  Misxecital  of  judgment 
in  sheriff's  deed  is  not  fatal:  Phmpe  v.  Coffu,  63  Id.  857,  note  861. 

Judgments  and  Deobbbs  abb  Bi2n>iNO  only  upon  Pabtzbs  and  Pbivies: 
Detrich  v.  MigaU^  68  Am.  Dea  584;   Thomattm  v.  Odum,  Id.  159,  and  notes. 

Deposition  Objboied  to  is  hot  Admissiblb  when  not  Taken  nr  Coir* 
•ouoTT  TO  Statutes  Avery  v.  Avery^  62  Am.  Dec  518,  and  note  518. 


Hekdebson  v.  SnfuoNS. 


ADimianuiOK  n  Obamimaxix  on  Fual  Sirnxmnr  wim  Rkuokabu 
Rm  for  booM  tnd  lot  balonging  to  the  eitkta  uid  ooonpiad  hy  him. 

ExPHU  or  Rkpairiko  Hoc»  BnAKOura  to  Estatk  will  ■■  Au«wib 
A*  Ckkdit  to  kdmlBiatnttor,  upon  proof  thkt  the  rapain  wtro  dmmmit, 
kod  thftt  tlu  prioe  mw  rMMiutbls  uid  luu  been  paid. 

CuiDtTOB's  RMBin  roB  Dsmaxd  EHnrLU  ADMimnKAnia  to  Cbkdii  fot 
pAyment  of  tbo  mat,  thongb  It  Appear*  th>t  tb»  anbieet  b  (till  opm  to 
adjuitmatit  upon  the  lettlemBiit  of  their  privKt«  aooonnti. 

AlIMtMIMTRATOB   MIJBT   pBBFORN  AlL    OrDIHABT  SlBVIcn  Of  ADMnrlBIK4- 

TioN  if  re>aaii>bly  within  hii  power,  and  he  li  not  entitled  to  ipacdal  ot 
ntnonlinary  oompeniatiati  therefor. 

ADMlMMTIurOB  HAY     EXPLOT    AOUtTR  TOR    BZTRAOKDIHAKT    SbBTICEH  Of 

Adhinistbatiok,  and  for  (och  as,  in  their  natara,  nqnlra  a  degree  of 
■kill  or  appltanoea  not  within  the  oomnHUid  of  ordinaiy  penona;  and 
reaaonable  eipenaea  ioonrnd  in  tbU  way  for  tin  benefit  of  the  catato  are 
a  proper  charf^  again  it  it. 
SiTxnT  or  Admi^'istiutob  in  hot  CoHPiTKirr  ab  WimBil  b  prore  Item 
of  credit  upon  final  acoonating. 

RZABOHABLR  CoBTS   AHD     GxTBHSn    0>     PaOrOVKDIHa  WiLL  VOX    PBOBATI 

are  ■  proper  charge  upon  the  eitato,  if  the  exeontor  hare  no  knowlad^  ot 
reasonable  gronuda  for  anapidoo  agaioat  tlie  legality  of  the  will,  and  pio. 
poand  the  paper  in  good  faith. 

SCOCEEDIHO    ADMinnTRATOB    HAT    PaV    RUMNABLl    OntTS  AHD  EXTEKan 

AT  I'ropodkdixo  Wili.  for  Pbobatk  and  charge  the  eatate  therewith, 
when  the  eieoutor  propoonded  tha  nil]  boiutJitU,  and  afl«s  iDcniTing  anch 
•xpenaea  redgned  (he  tnut  without  making  payment,  and  reocoTed  no 
credit  in  hia  aooonnt  toi  mob  expenna. 

BxFB-vBU  or  PBoPotiiiDua  Pafkr  torn  Proutb  as  Will  are  not  a  proper 
ottarge  against  tbe  estate,  when  the  eieonbw  iDcnra  the  ezpenaea  in  a 
traitleaa  attempt  to  eatabliah  the  will  wbile  there  are  within  hia  knowl' 
edge  go™'  grounda  againat  it*  validity;  bat  thia  qntation  dependa  in  a 
great  degree  upon  the  good  faithM  the  eieoutor  and  the drctunstanoea d 
tlie  particular  case,  aemUe, 

RiOQT  TO  Cbaroi  Estats  with  EzFinsu  of  PnopotniDiHO  Wiu.  fob 
pROBATi  ia  limited  to  proper  eipenaea  Inoarred  in  a  fair  and  lawful  trial 
of  the  iuue  dteiiaml  vd  non,  and  doea  not  embrace  moaey  paid  to  aileoot 
oppoaitiou  to  the  eatabliahnient  of  tbe  wtIL 

Attob-mv  Fibs  for  Sibtiob  at  Contist  of  Pbobatk  of  Suffosbd  Will 
we  not  allowable  on  Bnal  aoooonttng  of  administrator  da  bomt*  non,  it  ibiA 
•erA-ioea  were  not  engaged  by  the  proponont  and  eieoutor,  but  by  the  prin 
oipal  legatee  under  the  will,  who  afterwarda  beoame  the  adnuniatnUor  di 
bonia  not. 

OoBTH  or  Suits  AOAikst  Adkututbator  on  WirvBB  CicnFiOATn  laaneo 
hi  an  action  inatituted  by  him  are  not  a  proper  charge  agaiatt  the  eatat^ 
when  it  appeaia  that  the  certificatea  were  a  proper  charge  against  tb« 
•state,  and  that  at  tbe  time  ot  the  oommeuoenient  of  anita  theraan  he  hmi 
tn  hia  basda  aaaeta  sufGoient  to  pay  them. 
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Law  D0I8  NOT  Vmn  ADHtNimuTOtts  wvth  Rstkkxe  liiTBn>inDfT8,  in 
the  matter  of  allowsnoet  to  them,  than  are  indnlged  agvuntt  agents  gea 
.erally. 

In  the  matter  of  the  estate  of  Edward  Henxy,  deceased,  on 
final  settlement  of  the  accounts  of  Mrs.  Simmons,  the  adminis- 
tratrix, at  the  instance  of  John  Henderson,  a  succeeding  admin- 
istrator de  bonis  non»  A  paper  purporting  to  be  the  will  of  the 
decedent  had  been  propounded  for  probate  by  William  McPher- 
son,  the  executor  therein  named.  After  probate,  its  validity  was 
contested,  and  an  issue  of  devisavU  vd  rum  was  made  up.  The 
matter  was  compromised,  and  the  contestants  withdrew  their 
objections  to  the  probate.  After  McPherson  resigned  as  exec- 
utor, the  decedent's  widow,  the  defendant  herein,  was  appointed 
administratrix  de  bonis  non.  She  afterwards  married  one  Sim- 
mons. She  was  succeeded  in  the  duties  of  her  trust  by  Thomas 
P.  Renfro,  who  was  succeeded  by  Henderson,  the  present  plain- 
tiff. Upon  the  final  settlement  of  the  accounts  of  Mrs.  Sim- 
mons, both  parties  reserved  exceptions  to  the  rulings  of  the  pro- 
bate court,  and  both  parties  assign  errors  thereupon.  Henderson 
moved  to  charge  the  administratrix  with  the  reasonable  rental 
of  a  house  and  lot  in  Tftlladega,  belonging  to  the  estate  and  oc- 
cupied by  her.  The  motion  was  overruled,  and  the  defendant 
excepted.  The  administratrix  claimed  a  credit,  as  per  her  voucher 
No.  1,  for  two  hundred  and  sixty-five  dollars,  the  amount  of  an 
account  due  George  Elrod  for  repairs  on  the  dwelling-house. 
The  necessity  of  these  repairs,  and  the  performance  of  the  work 
by  Elrod,  were  proved.  There  was  no  evidence  as  to  the  value 
of  the  repairs,  or  the  reasonableness  of  the  charge.  The  court 
intimated  that  the  item  should  not  be  allowed,  as  there  was  no 
proof  of  its  payment,  but  postponed  its  decision  until  the  next 
morning,  to  allow  the  administratrix  to  prove  payment.  The 
next  morning,  when  the  account  was  produced,  Elrod  bad  in- 
dorsed a  receipt  upon  it.  Above  the  receipt  was  written:  "  The 
foregoing  account,  if  allowed  to  Angeline  Simmons  as  the  ad- 
ministratiix  of  Edward  Henry,  deceased,  ....  will  be  allowed 
to  George  Elrod  in  his  settlement  of  his  agency  in  that  behalf." 
This  memorandum  was  signed  by  Simmons,  the  husband  of  the 
administratrix.  It  was  proved  that  Elrod  was  her  agent  in  the 
business  of  the  estate  and  in  her  business  generally.  Henderson 
showed  that  the  receipt  was  written  by  Elrod  after  Simmons 
signed  the  memorandum,  and  after  the  trial  was  commenced; 
and  that  no  money  was  paid  by  Mrs.  Simmons.  It  was  also 
shown  that  there  was  a  long  and  unsettled  account  relative  to 
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Elrod'ft  agenqr  between  him  and  Hn.  SiiiunoiiB,  eaeh  perlj 
olaiming  a  balance  in  his  or  her  favor;  and  that  the  amoont  <rf 
this  Toucher  was  among  the  items  daimed  bj  Ebod.  The  court 
allowed  the  item,  and  Henderson  excepted.    Voucher  No.  46 
was  for  Tarious  sums  paid  an  agent  for  different  services  ren- 
dered in  the  business  of  the  estate.    It  was  shown  that  Elrod 
was  the  agent,  and  his  affidavit  was  the  only  evidence  offered  to 
sustain  the  voucher.  It  was  admitted  that  Elrod  was  one  of  the 
sureties  on  the  official  bond  of  the  administratrix.    Henderson 
objected  to  the  allowance  of  the  account,  on  the  ground  that 
Elrod  was  not  a  competent  veitness,  and  because  the  items 
thereof  were  not  proper  chaigee  against  the  estate.    The  court 
overruled  the  objection  as  to  the  competency  of  Elrod,  and  al- 
lowed one  hundred  and  thirty  dollars  out  of  the  full  amount  of 
two  hundred  and  sixly-two  dollars  and  eighty  cents.    Hender- 
son excepted.    Among  the  remaining  vouchers  was  the  obliga- 
tion of  Mrs.  Simmons,  her  husband,  and  father,  to  pay  a  con- 
testant of  the  vrill  two  thousand  three  hundred  dollars,  which 
was  proved  to  have  been  executed  in  compromise  of  the  above- 
mentioned  contest  regarding  the  probate  of  the  vnll.    Other 
vouchers  were  the  receipted  accounts  for  attorney's  fees  paid  by 
the  administratrix  on  account  of  professional  services  rendered 
upon  the  contest  of  the  vnll.    The  attorneys,  it  appeared,  were 
employed  by  Mrs.  Simmons  before  she  became  the  administra- 
trix of  the  estate.    Other  vouchers  were  receipts  of  vritnees  cer- 
tificates, dork's  fees,  sheriff's  fees,  etc.,  in  the  same  case.    The 
court  refused  to  allow  the  voucher  for  the  amount  paid,  or  agreed 
to  be  paid,  on  the  compromise  of  the  contest;  but  allovred  the 
other  vouchers.     Exceptions  vrere  reserved  liy  both  parties. 
Finally  the  administratrix  claimed  credit  for  the  amount  paid 
by  her  on  judgments  recovered  on  vritness  certificates.    It  ap- 
peared that  the  certificates  were  issued  to  vritnesses  summoned 
by  Mrs.  Simmons  in  an  action  by  her  as  administratrix  against 
B.  M.  Fluker.    The  actions  on  the  certificates  were  brought 
against  Thomas  P.  Benfro,  the  then  administrator,  and  the 
costs  thereof  amoimted  to  about  sixteen  dollars.    The  account 
of  the  administratrix  showed  that  at  the  time  of  the  institution 
of  the  suits  the  administratrix  had  in  her  hands  available  assets 
to  the  amount  of  about  fourteen  thousand  three  hundred  and 
seventy  dollars.    Henderson  objected  to  the  allovrance  of  any 
part  of  the  costs  of  the  suits,  and  excepted  to  the  overruling  ot 
this  objection. 
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Bendermm  and  MbOee,  for  ilia  appeUant 
PartonB  and  J.  Whiie,  oonktL 

By  Ooorty  Stoms,  J.  The  fMts  in  this  noocd  an  nok  fall 
enough  to  oatisfy  hb  that  the  probate  ooorkoonunitted  anyenor 
in  the  matter  of  the  oom  sold. 

lira.  Simmona,  having  ooonpied  thehonae  and  lot  in  the  town 
of  Tallad^ga^  during  the  greater  part  of  the  year  1864,  is  chazge- 
able  with  a  reasonable  rent  therefor:  8mUh  ▼.  JTttiy,  22  Ala.  668. 

The  court  did  not  err  in  allowing  Touoher  No.  1.  The  re- 
pairs on  the  house  and  lot  are  shown  to  have  been  neoeesaiy, 
and  the  testimony  satisfies  us  that  they  were  performed.  We 
find  nothing  in  the  record  to  convince  us  that  the  repaira  were 
not  worth  the  price  paid;  but  on  the  contrazy,  we  think  it  waa 
reasonable.  Mr.  Elrod  has  receipted  for  this  demand;  and  not- 
withstanding the  subject  is  still  left  open  for  adjustment  be- 
tween  him  and  Mrs.  Simmons  in  their  private  accounts,  it  can 
never  again  be  made  a  charge  against  the  estate.  There  was  no 
error  in  allowing  this  item:  Ftnckard  v.  Pincbardt  24  Ala.  250« 

It  is  evidently  the  duiyof  an  administrator  to  perform  all  the 
ordinary  services  of  the  administration,  if  reasonably  within  his 
power.  For  these  ordinary  services  in  performing  ordinary 
duties,  he  is  not  entitled  to  special  and  extraordinary  compensa- 
tion. For  eipensea  neceasarily  incurred  in  and  about  tike  ad- 
ministration, he  is  entitled  to  be  reimbursed.  See  Uewberry  v. 
Newberry 1 28  Ala.  691.  For  extraordinary  services,  and  for  such 
as  in  their  nature  require  a  degree  of  skill  or  appliances  not 
within  the  command  of  ordinary  persons,  he  may  employ  agen- 
cies; and  reasonable  expenses  in  this  way  incurred  for  the  benefit 
of  the  estate  are  a  proper  charge  against  such  estate:  Pinokard  v. 
Pinckard^  mxpra;  Bee^e  v.  Qretiham^  29  Id.  91;  Shepherd's  Digest, 
162, 164, 166.  Mr.  Elrod  was  surety  of  Mrs.  Simmons  on  her 
administration  bond.  If  a  decree  be  rendered  against  Mrs.  Sim- 
mons, and  execution  returned  "  no  property  found,"  an  execti- 
tion  can  then  issue  against  him,  also,  for  the  collection  of  such 
decree:  Code,  sec  1922.  Voucher  No.  46  rests  alone  on  Mr. 
Elrod's  evidence.  He  was  not  a  competent  witness  for  the  ad* 
ministratrix;  and  this  item,  without  other  proof,  should  be  re- 
jected: Code,  sec.  2802;  ibOrdiu  v.  EmUe,  17  Ala.  469. 

It  is  the  privilege,  if  not  the  duty,  of  one  named  as  executor  of 
a  paper  purporting  to  be  a  last  will  and  testament  to  propound 
it  for  probate.  If  behave  no  knowledge  or  reasonable  grounds 
on  which  to  predicate  a  well-grounded  anatpioion  against  the 


Icigalify  of  tbs  will,  and  pioponnd  the  paper  in  good  taiHi,  1m 
but  carries  out  Uie  ictectioD  with  which  he  waa  appointed.  Anj 
reasonable  costs  and  expenses  incoired  b;  him  in  the  honest 
endeavor  to  give  effect  to  the  will  is  a  proper  charge  on  Um 
estate  in  his  hands.  Further,  if  he,  after  inonrritig  soch  ex- 
penses, resign  the  trust  without  making  paTment,  and  reoeire  no 
credit  in  hia  account  for  such  expenses,  a  succeeding  adniiDis> 
trator  in  the  execation  of  the  will  may  pay  such  ezpenaes  and 
ofasrge  the  estate  therewith. 

Oo  the  other  hand,  if  the  executor  incur  expenses  in  the  fruit- 
leea  attempt  to  establish  a  will,  when  there  exist  within  bis 
knowledge  good  grounds  against  its  Talidity,  a  different  role 
preraila.  This  questioD  in  a  great  degree  depends  on  the  good 
&ith  with  which  the  executor  has  acted.  "We  lay  down  no  abeo- 
lote  rule  for  the  gOTemment  of  all  cases,  for  each  must  to  a  con- 
siderable extent  depend  on  its  own  drcumstances.  The  right  to 
charge  the  estate,  however,  in  all  cases,  will  be  limited  t9  proper 
expenses  incurred  in  a  &ir  and  lawful  trial  of  the  issue  demtarH 
vd  non.  It  cannot  be  so  extended  as  to  embrace  money  pud  U> 
uleuce  opposition  to  the  establiahmentof  the  will:  Koppenhaffrr 
T.  haac*,  7  Watts,  170;  Boyer'n  Appeal,  13  Pa.  Bt.  569;  ScoU't 
EiMe,  9  Watts  k  S.  98;  Oeddia'a  J^peaf,  9  Watts,  284;  Bra4for4 
T.  Boudinot,  8  Wash.  122;  1  Williams  on  Executors,  ^1;  1 
Lomox  on  Executors,  203;  WiOx  t.  Spraggina,  8  Gratt  668, 669. 
Under  these  rules,  we  afiOrm  the  decree  of  the  probate  ooort 
in  allowing  the  costs  of  the  contest  of  the  will,  and  in  disallow- 
ing the  item  of  two  thousand  three  hundred  dollars  paid  Ed* 
ward  Henry,  jun.,  on  compromise. 

The  item  of  attorneys'  fees  we  woold  allow  if  Mr.  McFbenon, 
the  executor  and  proponent,  had  employed  them.  He,  bow- 
STer,  had  nothing  to  do  with  it.  Tbey  were  emplc^ed  by  Mrs. 
Simmons,  when  she  bad  no  right  to  charge  the  estate.  Not 
standing  in  any  relation  which  made  it  either  her  legal  or  moral 
duty  to  establish  the  will,  the  expenses  incurred  by  her  to  that 
end  must  be  regarded  as  incurred  for  her  personal  emolument, 
and  are  only  a  personal  charge  on  her;  DiHrkA'a  Appeal,  i 
Watts,  832.    That  item  must  be  disallowed. 

The  matter  of  the  receipt  of  Looney  will  probably  not  again 
be  presented  as  it  now  is.  The  proof  in  the  record  is,  pedups, 
not  full  enoagh  to  exonerate  the  administratrix.  The  inTencoiy 
is  not  before  us,  and  we  are  not  informed  bow  she  returned 
thoee  notes  to  the  probate  court.  We  deeca  it  n 
eomment  further  on  this  item. 
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i  There  is  nothing  in  this  record  which  enables  ns  to 


f 


that  the  witness  certificates,  in  the  soit  against  Flnker,  wer» 
not  a  proper  charge  against  the  estate.  The  costs  incurred  oa 
them  after  judgments  were  rendered  were  incurred  in  her  owik 
wrong,  as  she  had  effects  of  the  estate,  and  ought  to  haTe  mada 
payment. 

Having  disposed  of  all  the  questions  raised  by  this  record^ 
we  feel  it  our  duty  to  remark  that  some  of  the  objections  takeife 
in  this  case  betray  a  too  rigid  economy  in  the  matter  of  allow- 
ances to  administrators.  They  (administrators)  fill  a  fiduciaiy 
relation  which  is  indispensable  in  our  judicial  system;  and  in 
the  absence  of  bad  faith,  the  law  does  not  visit  them  with  severer 
intendments  than  are  indulged  against  agents  generally:  See 
€huld  ▼.  Eayes,  19  Ala.  488. 
Judgment  of  the  probate  court  reversed,  and  cause  remandecL 
The  principles  we  have  announced  dispose  of  the  cross-assign- 
ments of  error  adversely  to  the  jMuiy  making  those  assignmentsL 
It  results  that  there  is  no  error  in  this  record  prejudicial  to  Mtbl 
Simmons.  

AnoBiTBr  Fbis  Paid  nr  Oppobino  Cavxat  fo  Vaqatb  Will  abi  Pbopw 
■BLT  Allowsd:  CompUm  v.  Bannu^  45  Am.  Deo.  115;  lee  alfo  BemiaU.  t. 
BendaUf  60  Id.  400.  No  oonnael  fees  will  be  allowed  when  the  admiiiistrar 
ftor  engages  in  oeeleaa  litigation:  BendaU  v.  BendaU,  Id.  400,  note  477. 

ExrsNSB  lOR  BsBviOBS  WmcH  Administbatob  oo(7ld  not  bb  QvrrwE» 
OoMrBTBNT  TO  Kender  U  properly  allowed,  bat  expenses  for  servloes  ren- 
dered in  the  ordinary  coarse  of  the  administration  are  not  allowables  Teaguti 
T.  Demdp,  10  Am.  Deo.  643;  see  Ntmmov.  CommtmweaUh^  4  Id.  488. 

Thb  rBiNOirAL  oasb  u  dTBD  to  the  point  that  in  the  redaotioo  of  ohoss^ 
In  aotion  to  money,  the  administrator  may  by  compromise  or  otherwise  d^ 
what  a  pradent  man  wonld  do  in  reference  to  his  own  aCEilrs,  and  he  Is  ao* 
eoantable  only  for  lossss  that  are  the  resnlt  of  his  own  rBrfiliissiiias  or  want 
of  good  fidths  akim'$Adm*r  ▼.  BSUitigdea.  64  Ala.  868L 
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LaWSOH    f.  JOBDAX. 

[IB  '"-—*.  m.] 

Bnmv  lur  hu  Bill  of  ImtarLXADHA  ADAivn  JtnWMnra  OuaianM 

to  luTs  theiT  raqMotiTa  prioritinuiil  rights  dBtamdnad  In  the  fund  aril* 

iug  from  tba  mIa  of  the  wms  property  of  k  debtor  nikder  all  of  Mwri 

•xBcationt. 
I^BiT  or  JuDGMurr  OAKHOT  Hi   ExmmiD  *r  Bxbodtioh  ok  Jmtt.    It 

can  only  bo  ootitinned  bj  ttire/adiu. 
hocKEDs  Of  Rkal  Bbtati  Sold  uvdkr  Vxaioua   EzaonioKB  mra*  aa 

Applikd  t«  tboM  oxeontioii*  nndcr  which  the  pitipaLy  vm  lold,  tuid  ac- 

cordiag  to  the  priori^  ot  the  judgment  llen«v  vitbont  ngard  to  friw 

jodgmenla  not  leried. 

flTDOMKim  ABD  TSEIR  LtlNB  ABB  DlTAVraCmD  BT  DBUTBBT  BOMM  nSBtt 

Takbh  asd  FoBnTTKD,  where  nidh  boudi  do  not,  upon  forfdtoM,  open 
ftte  M  indgmenb^  »nd  thareton  aitliigDUh  the  original  Jadgmeitte. 
JuDGXiin   Lob  a  sot  AmarxD  bt  Obdbk  to  RBnmiT  pBocm^  wttl^ 

JmwiiEin  LiKHB  ABB  Bhfobobd  tH  Eqnrr  nr  Sami  Uabb^  ab  as 
Law. 

iBBBouLABirr  w  Sbuiso  Lakm  tuniBB  Pibbi  Faous  Cudbb  w  Tkhio- 
Tiom  BxPOSAaoAH  bb  Taxbn  AsTAmAOS  of  by  the  Judgment  debtor 
only,  Id  >  direot  proceeding,  and  cumot  be  made  a  qneetion  anMi^ 
hb  eradlton  on  a  diitribntlOQ  ot  the  prooeeda  aiuuig  (nun  the  lale. 

Bill  of  interpleader.    The  facta  are  atated  in  the  opnuon. 

Pike,  for  the  appellants. 

Outran  and  ChOagher,  and  S.  B.  Bmpttmd,  tor  the  appttl* 

By  Oonrt,  Hahlx,  J.  James  Iawsoq,  jun.,  late  aheriff  of 
Pulaaki  oonnly,  aold  the  real  eatate  of  Thomaa  Thorn  on  tha 
tveotj'^rat  ot  April,  1845,  under  Tariotu    eseovtiODa  in  hia 
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hands,  issued  on  judgmentaagainfit!  I 
times  between  1840   and  1844.    1  i 
amounted  to  eight  thousand  one  hi  ! 
and  of  which  snm  one  thousand  on< 
dollars,  under  a  deeree  in  favor  of  B 
Thorn's  creditors  on  foreclosure  of   i 
ieenth  of  February,  1842,  on  a  porti 
paid  oyer  to  Brownlee  and  taken  out  ; 
haying  been  taken  from  that  decree,  ; 
garded  as  rightfully  made;  and  hen  i 
sheriff's  hands  for  distribution  was    I 
seyen  thousand  and  six  dollars,  and  i 
in  oontroyersy  in  the  proceeding  no\( 

There  were  thirty-three  judgments  i 
yarious  i>eriods,  on  some  of  which  tl  i 
had  been  satisfied,  and  on  others  ther 
tenn  at  all,  and  on  one  no  process  in 
The  trustees  of  the  Beal  Estate  Bank  i 
portion  of  the  lands  sold,  executed  1 1 
upon  most  of  these  judgments  and  oi  i 
tion  was  claimed.  The  sheriff,  to  j ! 
the  Pulaski  circuit  court  for  directiox 
distributed  the  funds  substantially  a  i 
which  not  being  satisfactory  to  somi 
was  taken  to  this  court,  where  it  was  I 
had  no  jurisdiction  to  make  distribal 
ing;  the  cause  was  dismissed,  and  thi 
where  they  were  before:  See  Trapnal 
Lawson  then  filed  a  regular  bill  of  in : 
tection,  calling  on  the  creditors  of  '! 
each  other,  and  have  their  respectiye  ]: 
mined,  and  that  he  might  be  protected :  I 
ened  suits.  Seyeral  of  the  parties  a:i 
with  each  other,  and  on  final  hearing, 
said  sum  of  seyen  thousand  and  six  do] 
paid,  and  appropriated  by  the  sheriff  oi: 
in  the  order  in  which  they  are  here  na  i 
of  this  proceeding,  to  wit: 

1.  Jared  0.  Martin,  as  administrati 
dered  September  8, 1841;  set.  fa.  A] 
the  thirtieth  of  Hay,  1844;  amount  di 
April,  1846,  eight  hundred  and  mxtyn 

CttttS. 


898  Lawbov  v.  Jobdan.  [Arkansas 

2.  Bonapute  J.  McHenxy,  rendered  the  third  of  NoTember, 
1841;  9ci./a.  September  IS,  1844»  and  reri^ed  the  fourteenth  of 
Hay,  1846;  amount  due  the  twenty-first  of  April,  1845,  one 
thousand  four  hundred  and  ten  dollars  and  thirty-five  cents. 

8.  Jared  0.  Martin,  as  administrator  of  James  Danley,  ren- 
dered the  thirteenth  of  May,  1842;  set. /a.  twenty-fifth  of  April, 
1844,  and  reviyed  the  thirtieth  of  May,  1844;  amount  due  thereon 
twenty-firbt  of  April,  1845,  one  thousand  two  hundred  and 
forty-two  dollars  and  twelve  cents. 

4.  Ashley  &  Watkins,  use  of  Trapnall  &  Cocke,  rendered  the 
first  of  July,  1843;  amount  due  the  twenty-first  of  April,  1845, 
two  hundred  and  eleven  dollars  and  seventy-nine  cents. 

6.  Trapnall  k  Cocke,  rendered  the  twenty-sixth  of  November, 
1842;  amount  due  thereon  the  twenty-first  of  April,  1845,  seven 
hundred  and  eighty-eight  dollars  and  twenty-one  cents. 

6.  Drennen  and  Rector,  as  administrators  of  Wharton  Rector, 
rendered  the  twenty-fourth  of  November,  1842;  amount  due 
thereon  the  twenty-first  of  April,  1845,  two  thousand  one  hun- 
dred and  forty-eight  dollars  and  thirty-five  cents. 

7.  Trapnall  k  Cocke,  rendered  June  22,  1843;  amount  due 
thereon  the  twenty-first  of  April,  1845,  one  thousand  two  hun- 
dred and  thirty  dollars  and  fifteen  cents — as  far  as  the  fund 
would  go  on  this  judgment. 

These  were  all  judgments  rendered  against  Thorn  in  the  Pu- 
laski circuit  court,  and  on  each  of  which  there  was  eflfective 
process  to  the  sole  term,  and  which  came  to  hand  in  time  to  ad- 
vertise and  sell. 

In  point  of  fact,  the  property  of  Thorn  was  advertised  and 
sold  under  all  the  executions  in  the  sheriff's  hands,  and  not  un- 
der any  particular  one,  and  the  fund  produced  from  the  sale 
was  decreed  to  be  distributed  in  the  order  and  upon  the  judg- 
ments as  above  stated,  the  court,  as  it  is  presumed,  acting  on  the 
general  principle  that  the  priority  of  subsisting  liens  by  judg- 
ment should  prevail,  and  liens  by  execution  be  disregarded  as 
creating  no  lien  in  opposition  or  paramount  to  the  judgment. 

From  the  decree  rendered  as  above,  Lawson  himself,  the 
trustees  of  the  Real  Estate  Bank,  and  various  other  parties  ap- 
|>ealed  to  this  court. 

The  facts  stated  in  the  answers  were  admitted  to  be  correct, 
•nd  there  were  also  sundry  elaborate  abstracts  filed  in  the  cause, 
which  were  likevrise  admitted  and  received  as  correct,  showing 
the  dates,  amounts,  and  condition  of  all  the  judgments  at  the 
time,  the  nature  of  the  executions  issued  thereon,  and  when 
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issued,  and  on  what  property  levied,  and  also  snowing  on 
particular  property  each  execution  was  levied;  deUyexy  I 
taken  and  judgments  on  deliyexy  bonds,  and  other  inform 
as  to  the  judgments  and  execution. 

The  case  is  extremely  complicated,  and  to  go  through 
these  abstracts  would  swell  this  opinion  into  a  volume,  t 
useful  purpose;  nor  is  there  any  occasion  to  make  a  more 
ticular  statement  of  the  facts  of  the  case  than  as  we  have  a 
made,  to  the  proper  understanding  of  it,  or  its  dedsion. 

Having  said  this  much  by  way  of  explanation,  we  will  at 
proceed  to  the  solution  and  determination  of  the  several  <; 
tions  of  law  arising  upon  the  record  before  us. 

1.  We  have  no  doubt  of  the  jurisdiction  of  the  court  in 
case,  if  for  no  other  reason  than  that  it  would  prevent  a  m 
plicity  of  suits.  In  Kring  v.  Oreen's  Ex'rs^  10  Mo.  195,  it 
held  that  it  is  competent  for  a  sheriff  to  file  a  bill  of  interplea 
See  also  WiUiafnaon  v.  Johntton,  12  N.  J.  L.  86;  Stebbin 
Walker,  U  Id.  99  [25  Am.  Deo.  499];  JUdrtin  v.  Loflanc 
Bmed.  &  M.  317;  Bamet  v.  Bass,  10  Ala.  951;  Turner  v.  I 
rence,  11  Id.  427;  Myer^  Appeal,  2  Pa.  St  463;  McDowei 
Jefferwm,  3  Harr.  (Del.)  25;  Beigar^s  Appeal,  7  Watts  &  S. 
MaUhewe  v.  Wame,  11  N.  J.  L.  295. 

2.  Most  of  the  difficulty  arising  in  this  cause  proceeded  f 
an  unfounded  idea,  entertained  by  some  of  the  parties  at 
time,  that  there  was  a  lien  on  land  in  virtue  of  a  levy  by  ex< 
tion;  and  this  court  seems  at  one  time  to  have  fallen  into 
same  error,  in  the  case  of  Trustees  of  Qie  B.  E.  Bank  v.  Watson 
Ark«  74,  but  which  was  speedily  and  properly  overruled  in  T% 
naU  V.  Bichardson,  Id.  543  [58  Am.  Dec.  338].  It  has  now 
come  settled  law  that  the  lien  arises  from  the  judgment,  and  \ 
it  cannot  be  extended  a  single  day  beyond  the  statutory  pei 
by  means  of  an  execution  or  levy,  and  can  only  be  continued 
scire  facias,  as  provided  by  law. 

The  lien  of  a  judgment  commences  on  the  day  it  is  ren4e] 
and  continues  for  three  years  only,  unless  it  is  kept  alive 
scvre  facias.  And  so  true  is  it  that  the  execution  or  levy  d 
not  prolong  or  affect  the  judgment  lien,  that  if  the  executioi 
sued  out  and  oomes  to  hand  before  the  lien  expires,  but 
sale  does  not  take  place  until  afterwards,  the  title  under 
sale  relates  to  the  day  when  the  execution  came  to  hand,  t 
not  to  the  date  of  the  judgment:  See  LUtle  v.  Harvey,  9  Wei 
157;  Grafy.  Kip,  1  Edw.  Oh.  620;  Tufts' Adm'r  v.  Tufts,  18  Wei 
622;  Diekenmm  v.  OiUUand,  1  Ckm.  481;  Motoer  v.  Kip,  G  Pai] 
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W;  Bo^  T.  awari,  6  Oow.  S94;  Mower  t.  Kip,  2  Edw.  167;  JSc 
paft0  Peru  Iron  Co*,  7  Oow.  640.  And  in  sach  a  case  a  junior 
judgment  irifh  the  lien  would  have  prioritj  over  one  withoot 
but  of  older  date. 

The  oonrt,  in  making  thia  distinction »  rightly  adopted  the 
rule  of  prioritj  of  lien  bj  judgment;  and  in  bo  doing,  adhered 
to  the  law  as  it  has  always  existed  in  this  state,  whatever  opin* 
tons  may  have  been  entertained  to  the  contraiy. 

8.  It  is  elear  that,  in  the  appropriation  of  the  proceeds  of  the 
real  estate,  sold  under  various  executions,  the  money  must  be 
applied  to  those  executions  under  which  the  property  was  sold, 
and  according  to  the  priority  of  the  judgment  lien.  It  was  so 
expressly  decided  in  Bobertaon  t.  Oreen,  6  How.  (Miss.)  228,  and 
also  in  Handy.  Oranl,  lOSmed.  &M.  614, 618,  in  which  last  case 
it  was  said  that  a  junior  judgment  levied  is  entitled  to  be  satisfied 
out  of  the  proceeds  of  a  sale  over  a  prior  judgment  not  levied. 
And  this  accords  with  our  statute  on  the  subject,  which  pro- 
vides "  that  a  sale  of  lands  under  a  junior  judgment  shall  pass 
the  title  of  the  defendant,  subject  to  the  lien  of  all  prior  judg* 
ments  and  decrees  then  in  force; "  and  further,  that "  the  money 
arising  from  such  sale  shall  be  applied  to  the  payment  of  the 
judgment  under  which  it  may  have  been  made:"  See  Dig.  628; 
also  Andreum  v.  WUhes,  6  How.  (Miss.)  654.  And  the  same  rule 
would  apply  to  prior  incumbrances,  such  as  mortgages,  etc., 
i>ocau8e  a  party  purchasing  is  presumed  to  do  so,  in  view  of 
%U  previous  subsisting  liens  and  incumbrances  of  record,  or 
V^  vwn  to  him ;  and  the  price  given  by  the  purchaser  will  be  pre* 
suuicd  to  be  graduated  so  as  to  enable  him,  without  loss,  to  make 
such  prior  liens  good  if  required  to  do  so  by  executions  or  other 
propi\r  proceedings;  in  other  words,  he  takes  the  estate  cum 
onere* 

4.  It  is  insisted  by  some  of  the  appellants  that  as  to  those 
judgments  under  which  delivery  bonds  had  been  taken  and  for- 
feited, and  no  further  proceedings  had  on  the  bonds,  the  judg- 
ments must  be  postponed.  But  that  position  is  clearly  unten- 
able under  the  law  as  it  then  stood.  A  levy  on  the  personal 
property  of  a  defendant  to  an  amount  equal  to  the  debt,  and 
such  property  coming  to  his  possession  again,  as  by  giving 
a  delivery  bond  (which  then  did  not  upon  forfeiture,  as  is  now 
the  law.,  operate  as  a  judgment,  and  therefore  as  an  extinguish* 
ment  of  the  original  judgment),  was  no  satisfaction,  nor  did  it 
affect  oi  impair  the  lien  of  the  judgments,  or  prevent  another 
levy  upoi  a  new  execution.    The  whole  doctrine  was  elaborately 
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decided  by  this  oonrt.  The  question  was  then  folly  settted, 
and  has  since  been  followed  in  a  Tariety  of  cases. 

There  was  no  error  committed  by  Uie  court  in  this  case  in 
holding  jadgments  fhns  circumstanced  unaffected  by  the  de- 
liTCiy  bonds,  and  as  still  maintaining  their  liens.  There  would 
be  a  difference  now,  in  consequence  of  the  change  in  the  law, 
because  now  a  forfeited  delivery  bond  has  the  force  and  effect 
of  a  judgment,  and  necessarily  extinguishes  the  previous  judg- 
ment; but  such  was  not  the  case  as  to  the  deliTery  bonds  in 
question. 

6.  It  is  next  insisted  that  some  of  the  judgments  which  the 
court  ordered  to  be  paid  had  lost  their  lien,  and  been  postponed 
by  the  return  of  process  thereon  by  order  of  the  plaintiffs.  But 
neither  is  this  position  maintainable,  because  it  is  well  settled 
that  the  statute  continues  the  lien  of  the  judgment  creditor  for 
three  years  unless  displaced  by  some  act  of  the  party.  Delay  to 
sue  out  process,  or  levying  process  and  an  order  for  its  return 
without  sale,  have  never  been  considered  as  discharging  or 
affecting  the  judgment  lien.  Such  acts  do  not  amount  to  an 
abandonment  of  the  lien  or  a  release  of  the  property:  See  Bankin 
T.  800U,  12  Wheat.  177;  Waikins  v.  WoBseU,  15  Ark.  78;  TrapnaU 
V.  BichardMn,  13  Id.  661  [68  Am.  Dec.  888].  And  it  was  so 
expressly  held  by  this  court  in  the  more  recent  case  of  Shatt 
V.  £i8co,  18  Id.  166. 

The  court  committed  no  error  in  regarding  judgment  liens  as 
still  subsisting,  although  process  and  writs  of  vend,  ex,  had  been 
ordered  to  be  returned  by  the  plaintiffs  or  their  attorneys  with- 
out further  action.  And  such  judgments  were  properly  taken 
and  considered  in  the  distribution  of  the  fund  in  question. 

6.  As  to  the  mortgage,  it  is  wholly  unnecessary  to  discuss  or 
consider  any  question  arising  on  it,  because  the  fund  being  first 
applied  to  judgments  having  priority  in  any  event,  such  fund 
becomes  exhausted  without  reaching  the  mortgage.  Any  discus- 
sion, therefore,  on  that  point  would  be  purely  speculative  and 
fruitless.  And  the  same  may  be  said  of  judgments  that  cannot 
be  reached  by  reason  of  the  fund  falling  short. 

7.  Although  a  judgment  lien  is  a  legal  right,  yet  it  will  be  rec- 
ogniaed,  protected,  and  enforced  by  courts  of  equity  in  the 
«une  manner  as  at  law,  in  accordance  with  the  maxim,  Equiia9 
mjuitur  legem.  And  courts  of  equity,  in  the  administration  of 
assets,  follow  the  rules  of  law  in  regard  to  legal  assets,  and 
mdmee  antecedent  liens,  claims,  and  charges  existing  upon 


Hence,  as  this  fund  was  raised  for  diatribntion  among  Bererol 
creditors  from  the  sale  of  the  real  estate  of  Thorn,  the  same 
liens  exist  on  the  money  that  oisted  against  the  land  before  the 
Bale,  and  suoh  liens  are  to  be  dischatged  oat  of  Ibe  fund  acoord- 
ing  to  priority.  In  other  words,  the  liens  are  transferred  from 
the  land  to  the  money:  8ee  De  la  Vergne  t.  Everiaon,  1  Paige, 
181  [19  Am.  Deo.  411];  Purdy  r.  Doyle,  Id.  666;  AveriU  t. 
Loucks,  6  Barb.  478;  Codwiae  t.  OelaUm,  10  Johns.  619,  622;  3 
Fonbl.  £q.  403;  Budian  v.  Sumner,  2  Barb.  Ch.  19S  [47  Am. 
Deo.  306). 

If  the  fond  were  sofflciently  laige  to  require  an  adjndgtaent 
of  the  liens  of  all  the  thirty-three  judgments  tenuuning  misat- 
isfied  nnder  the  deotee  of  the  court  below,  it  is  coBoeived  it 
could  not  be  attended  with  difficulty.  Judgments  which  were 
a  lien,  and  on  which  was  effective  process  in  the  hands  of  the 
officer,  would  have  to  be  paid  or  satisfied  in  full,  first,  according 
to  priority  of  lien.  Judgments  on  which  the  lien  bad  ceased 
would  rank,  in  relation  to  each  other,  according  to  priority  of 
date;  and  would  be  postponed  to  judgments  constituting  a  lien, 
and  become,  as  to  them,  as  if  subsequently  rendered:  See  Ex 
parte  Pent  Mm  Go.,  7  Cow.  640;  Allen  on  Sheriffs,  196;  Peitit 
T.  Shepherd,  6  Paige,  493  [28  Am.  Dec.  437];  LiiHe  t.  Barvey,  9 
Wend.  167;  Oraff  v.  Kip,  1  Edw,  Oh.  619;  Tufts'  Adm'r  r. 
7\i/U,  18  Wend.  621;  Scott  t.  Boward,  8  Barb.  819. 

6.  Itappearethat  under  Bomeoftheexecutiona  lands  were  sold 
uiidern^./a.  clause  in  the  vend,  ex.;  but  that  was  only  an  ixrng- 
ularity  in  the  process,  which  oould  be  taken  advantage  of  alone 
1)}-  the  judgment  debtor  himaeU  on  a  direct  proceeding  for  the 
purpose,  and  consequently  could  not  be  made  a  qneBtion  of 
among  his  creditors  on  a  distribution  or  on  a  collateral  piooeed- 
ing.  The  prooesa  was  not  void:  See  W^hiiinff  v.  Be^,  12  Ark. 
421;  Jackaon  t.  Robina,  16  Johns.  676;  Jdckaon  t.  BarOett,  8 
Joboa.  861 ;  Woodcock  t.  Beimel,  1  Oow.  787  [18  Am.  Deo. 
6681. 

The  only  error  the  court  did  commit  was  in  giving  judgments 
No9.  4  and  6  prioril;  over  Mo.  6,  as  above  shown;  beoanee  the 
last  judgment.  No.  6,  was  rendered  before  them;  nor  had  it  lost 
its  lien  or  right  to  prior  satiafaotion  in  full.  But  thia  error  is 
productive  of  no  injury  to  the  representatives  of  the  Drennen 
and  Bector  judgment.  No.  6,  because  the  fund  is  sufficient  to 
diechatge  it  in  full,  and  le«ve  a  balance  to  be  applied  to  the 
jud^fment  of  Trapnall  &  Oocke,  Mo.  7;  and  auoh  being  the  case. 


it  would  serve  no  uaeful  purpose  to  change  the  order  <  • 
bution  in  that  respect. 

9.  The  views  already  expressed  dispose  of  the  entin 
fkr  as  LawBon's  interest  is  inTolyed,  ontside  of  the  costi 
by  him  out  of  the  fund.    We  shall  therefore  not  stop  t : 
further  in  respect  to  his  rights  in  the  controversy. 

Upon  the  whole  record,  we  are  of  opinion  that  the  •  I 
the  Pulaski  circuit  court  in  chancery  ought  to  be,  and  1 1 
in  all  things,  affirmed,  with  costs. 


SHiRirf ,  WHXH  MAT  ILuHTAiiT  BiLL  ov  IhtibWiIADIB;  Bee  81 1 
Kr,  S5  Am.  Deo.  680,  and  note  706;  Quimi  y.  (Treen,  S6  Id.  40.  Ji\ 
ally,  see  note  to  Shaw  y.  Coiter,  35  Id.  696;  Tarborimgh  t.  Tftoflif]  i 
626;  Oibion  v,  QMihwaUe^  42  Id.  692;  AdauM  v.  Dichmm,  66  Id.  <  I 

JUDOMBNT  Lim  NOT  COHTINUKD  BT  LeVT  OF  ExXCUnOlT:    Noi 

^  Aliuouri  ▼.  WdU,  61  Am.  Dea  166;  Trapnall  v.  JikhanUtm^  61 
and  note  363. 

Application  or  Pbogxkds  on  Exbcutioh  Sals  in  Casb  oi 
Lunb:  See  MoMer^B  Appeal^  47  Am.  Deo.  418. 

Pbiobity  among  Executions:  See  MUUon  y.  CommonweaUkt  86 
680,  and  note  collecting  prior  caaee;  Rogen  y.  Diekey^  41  Id.  2M , 
MiMwuH  ▼.  WttU^  61  Id.  163;  Key9er>9  Appeal,  63  Id.  487;  DkmAci 
64  Id.  460;  Johuon  y.  Chrham,  65  Id.  501. 

FOBTHOOMINO  OB  DbUYBBT  BoHD,  EfFBOT  ovt   See  LtuUi  T.  Wo 

46  Am.  Deo.  088,  and  note;  note  to  TrapnaU  y.  Bkkatrdmm^BSU, 


Blub  v.  Glabxb. 

Sxmammmt  ov  Compbtbnt  Tbibunal  u  Ooncldsivb  npon  matteri 
determined,  and  alao  npon  matten  which  the  partiee  might 
gated  bi  the  ease. 

JUDGMBNT  JLQAUSm  HC8BANI>  AND  WiVB  18  NOT  KbCBBSABILT  Ell 

beoanee  it  may  properly  be  rendered  for  a  debt  due  by  the  w: 
time  of  the  marriage. 
DBVBNBtANT  18  NOT  ALLOWED  Plba  OF  Intbbplbadeb,  under  oh 
•eetion  88,  of  the  Arkansai  digeei. 

Debt  on  «  jadgment  against  Benjamin  F.  Ellis  and  1 
Saiah  A.  Ellis.    The  facts  are  stated  in  the  opinion. 

WatkinH  atid  ChxUagher^  for  the  appellants. 
Oummins  and  Oarland,  for  the  appellees. 

By  Court,  Soorr,  J.  The  appellee  declared  in  the  osi 
In  debt,  npon  the  record  of  a  judgment  against  the  ap] 
teooTered.  and  remaining  unsatisfied,  in  the  circuit  < 
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ManluJl  county,  in  the  state  of  MilwiflRippi,  and  sued  oat  a 
writ  of  attachment,  which  was  levied  upon  a  elare  as  the  prop- 
erty of  the  appellants. 

Upon  a  showing  of  the  non-residenoe  of  the  appellants,  the 
statutory  notice  was  ordered  and  published. 

At  the  return  term  the  appellants  appeared  and  interposed 
three  pleas—that  is,  Saiah  pleaded:  1.  That  at  the  time  of  the 
making  of  the  contract  which  was  the  foundation  of  the  judg^ 
ment  she  was  a  married  women,  and  has  since  been  so;  2. 
That  at  the  time  of  the  rendition  of  the  judgment  she  was  the 
wife  of  Benjamin,  and  is  still  so.  Benjamin  pleaded  that  at 
the  time  of  the  rendition  of  the  judgment  Saiah  was  his  wife, 
and  is  still  bo.  A  demurrer  was  interposed  to  each  of  these 
pleas,  which  the  court  sustained,  and  the  appellants  excepted. 

The  appellants  then  pleaded  payment,  to  which  the  appelleea 
took  issue,  and  also  filed  a  plea  of  inteipleader,  setting  up  that 
the  slave  upon  which  the  attachment  was  levied  was  the  sole 
and  separate  properly  of  Sarah.  This  latter  having  been  de- 
murred out,  the  case  was  tried  upon  the  issue,  upon  the  plea 
of  payment,  by  the  court  sitting  as  a  jury,  and  judgment  hav- 
ing been  rendered  for  the  appellees  for  the  debt  claimed,  the 
other  party  brought  the  case  here  by  appeal,  neither  party  hav- 
ing put  anything  upon  the  record  by  bill  of  exception. 

With  regard  to  the  matter  of  coverture  presented  1^  the  three 
pleas  first  above  named,  we  think  the  appellants  were  estopped 
to  set  that  up  by  the  record  of  the  judgment  proceeded  upon. 
When  a  matter  has  been  finally  determined  1^  a  competent  tri- 
bunal, in  which  the  parties  had  a  fair  opportimity  to  be  heard, 
it  ought  to  be  considered  at  rest;  and  that  principle  not  only 
embraces  what  actually  was  determined,  but  also  extends  to 
every  matter  which  the  parties  might  have  litigated  in  the  case: 
Bauman  v.  Bauman,  18  Ark.  832,  833  [68  Am.  Dec.  171]. 

Upon  common-law  principles,  irrespective  of  any  peculiai 
law  of  the  state  of  Mississippi—- of  which  we  have  none  in  proof 
in  this  case— a  judgment  in  a  court  of  law  against  husband  and 
wife  is  not  necessarily  erroneous;  much  less  is  it  void  upon  its 
face,  because  such  a  judgment  may  be  properly  rendered  for  a 
debt  due  by  the  wife  at  the  time  of  the  marriage:  2  Bright  on 
H.  &  W.  8,  4;  Ark.  Dig.,  c.  1,  sec.  6,  p.  98.  The  execution 
of  such  a  judgment  during  the  coverture,  however,  as  against 
the  wife  and  her  sole  and  separate  pioperiy,  is  quite  a  different 
thing.  Imprisonment  for  debt  having  been  abolished  in  this 
state,  and  females  being  especially  exempt  from  arrest  on  civil 
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prooeaSy  Dig.,  p.  161,  see.  7,  the  capias  ad  toHB/acienium  • 
be  no  longer  available  to  ooeroe  the  wife  to  pay  the  debt  ont 
her  sole  and  separate  property  as  a  means  of  deliyeranoe  ft 
prison.  And  it  is  not  easy  to  see  how  the  process  of  a  ooori 
law  can  be  made  to  reach  sole  and  separate  property  to  wh 
the  wife  has  but  an  equitable  title  and  interest^  unless  such  e 
and  separate  property  should  hare  been  created  out  of  the  wii 
antenuptial  property,  under  such  drenmstances  as  to  make ' 
settlement  Toid  as  to  her  creditors. 

These  difficulties  are  urged  by  counsel  as  ample  reason  agai 
the  allowance  of  a  judgment  at  law  against  a  married  woman 
any  case.    But  they  are  certainly  not  conclusive;  because, 
though  in  the  case  put  the  judgment  would  make  the  wil 
debt  the  husband's  own,  and  it  would  continue  so,  notwithstai 
ing  the  wife  might  die  before  execution,  nevertheless  it  remai 
no  less  the  wife's  debt  also;  and  so  fiur  as  she  might  be  cc 
cemed,  the  difficulties  of  execution  would  be  removed  upon  t 
death  of  her  husband,  she  surviving,  because  then  her  legal  < 
padty  and  legal  responsibility,  which  had  been  suspended 
the  coverture,  would  rise  up,  and  although  it  might  be  tr 
that  the  only  advantage  to  the  plaintiff  in  the  judgment  mig 
be  this  contingent  one,  there  could  be  no  good  reason  for  d 
priving  him  of  that,  or  any  other  legal  right  connected  with  1: 
claim  to  have  the  debt  paid:  2  Bright  on  H.  &  W.,  p.  8,  sec 
9»  12, 18,  p.  88,  sees.  6,  8. 

With  regard  to  the  other  point,  there  is  no  error  in  the  mlix 
of  the  court;  because  the  plea  of  interplea,  allowed  by  the  sta 
ute.  Dig.,  c.  17,  p.  180,  sec.  88,  is  to  be  interposed  only  by  son 
person  "  other  than  the  defendant."  A  defendant  is  not  fdlowc 
this  plea.  If  the  property  attached  is  not  subject,  other  remed 
is  open  to  the  party  in  interest. 

Finding  no  error  in  the  record,  the  judgment  will  be  affirmec 


JuDGMBHT  18  OoHGLUsiVB  AS  TO  What  MAniBB:  See  WUmm  Y.  Strip 
61  Am.  Deo.  138|  Lee  y.  KmgAwry^  62  Id.  646;  Awry  y.  iWier,  68  Id.  6Z 
Neirtim  y.  Dohertfh  Id.  758;  Lord  v.  Okadbowme,  66  Id.  290;  Sawder  i 
Woodbwrff,  Id.  618.  Nothing  oan  be  pleaded  to  an  actloD  on  a  Judgmei 
that  ooold  haYe  been  litigated  in  the  original  action,  except  the  question  < 
Jnriadiotion:  Jomee  v.  Terry,  43  Ark.  232;  the  defendant  is  estopped  from  sei 
tlag  ap  any  matter  in  defense  that  was  actually  dntormined,  or  that  aigli 
have  been  litigated  in  the  proceedings  on  which  the  recoYcry  was  hadt  ifcrri 
Y.  Omrpt  41  Id.  78^  both  dting  the  principal 
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Aann  may  Uamm  Ooxtmaot  m  Omr,  wfaUa  ocntnetlBg  m  loeb.  whMhw 
kDawn  M  u  apBt  or  Dot)  M>d*achlUbiU^auiK>tba*ihat»d,«ltlMngh 
In  an  Mtka  of  atmmpaH  ag>lMt  tlw  imndpftl  it  would  ba  oMnpateot  to 
■how  tha  ozirtaiuw  of  (a  mathoritjr  to  tb*  •font  to  toter  Into  lb>  ea«- 
Inet,  and  thiu  nuke  the  [vliMiipal  likbla  mlao. 

AoiNT  u  Alosb  Lubui  (Of  SuLKD  InTMWKirT,  whna  U  puports  to  ba 
tiM  dMd  of  Um  agnt  and  not  the  deed  of  the  priaeipd,  cltlMiigh  the 
■gent  itmotibm  hinualf  >■  the  egont  o(  uoUiar. 

CoTSRAKTCU  ABl  BoDKD  PBB801IAU.T  BT  CovMAaT  In  wtkk  tbejp  de- 
■oribe  tbemwlTee  m  ■  oommlttee  on  the  jart  of  »  ovteln  ooapenj,  aod 
kftw  reciting  ft  hIo  of  property,  bind  themaelTee  to  ddlver  It  Bl  a  derff- 
utted  pUoe  and  UnML 

CoTKKAXT,    The  opinion  stBtes  the  tMts. 

WiUiana  and  WUiiama,  for  the  appellanto. 

8.  E.  Eempriead,  for  the  appellees. 

By  Conrt,  Soott,  J.  This  was  an  action  of  oorraiant  by  tba 
appellants  against  the  appellees,  assigning  for  breaoh  the  non- 
deliYery  of  the  property  specified  in  tlie  oorenant,  althoogh 
specially  demanded.  The  following  is  a  oopy  of  the  oorenant, 
oyer  having  been  granted,  to  wit: 

"  Enow  all  tnea  by  these  presents,  that  we,  the  tindersigned 
ooiomittee  on  the  port  of  the  Little  Boch  Lumber  and  Hannfats 
turing  Company,  have  this  day  sold  to  J.  B.  Hendenon  and 
Jahiel  Jones,  of  the  Ann,  name,  and  style  of  Henderson  k  Jones, 
the  following  property,  to  wit:  One  steam-boiler,  one  steam- 
doctor,  one  steam-engine,  one  saw-sash  and  carriage,  with  all 
fixtures  complete  for  sawing,  and  one  boll-wheel  with  carriage. 
The  above  properly  we  bind  ourselves  to  deliver  to  the  said 
Henderson  and  Jones  at  the  mill  of  said  company  in  Pulaski 
county,  near  Little  Bock,  on  the  first  day  of  Augnst  next,  at 
sooner  if  required  by  them.    Given  under  our  hand  and  aeal 
this  nxteenOi  day  of  June,  1866.    "  T.  H.  UoCRir.     [Seal.] 
"JudO.  MiioDi.  [SeaLJ 
"JonW.  PuBMOi.  [SeaLJ 
"  Oonmiittee." 

Ibare  was  a  damorrer  to  the  declaration,  assigning  for  oaaat 
that  it  appears  by  the  covenant  that  the  oontraot  declared  t^oo 
was  that  of  the  Little  Bock  Lumber  and  Manafacturing  Ooin> 
pany,  and  not  the  individual  contraet  of  the  appellees.  Hm 
Jenumr  was  held  good,  and  the  appellantB  "'""''"g  to  stand 
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upon  their  declarationy  final  judgment  was  rendered  aooordingljt 
and  the  cause  brought  here  by  appeal.  The  question  presented 
b  one  of  legal  construction  of  the  instrument  declared  upon. 
Whether  the  supposed  principal  be  a  corporation,  or  some  other 
association  of  individuals,  does  not  now  appear  upon  the  record; 
and  whether  the  supposed  agency  existed,  and  the  supposed  agent 
was  duly  authorized  in  the  premises,  is  in  no  otherwise  affirmed 
than  by  the  face  of  the  coyenant.  It  is  a  sealed  instrument  in 
which  there  are  apt  or  obligatory  words  to  charge  the  supposed 
agents  personally,  and  no  such  words  to  charge  the  supposed 
principal. 

In  any  case  by  a  written  contract,  whether  sealed  or  not,  it  is 
not  to  be  doubted  but  that  an  agent,  while  contracting  as  such, 
whether  known  as  an  agent  or  not,  may  make  the  contmet  his 
own;  or  in  other  words,  may  Yoluntarily  incur  personal  respon- 
sibility in  the  premises:  Story  on  Agency,  sec.  269.  And  when 
such  personal  responsibility  might  be  thus  voluntarily  assumed 
by  the  agent,  and  fixed  upon  him  in  favor  of  the  other  contract- 
ing party,  it  could  not  be  afiected,  although  it  might  be  held 
that  in  an  action  of  assumpaU  against  the  principal  it  would  be 
competent  to  show  the  existence  of  a  parol  authority  to  the 
agent  to  enter  into  the  contract,  and  thus  make  him  liable  also. 
To  suppose  that  upon  such  proof  the  voluntarily  assumed  lii^ 
bility  of  the  agent  would  be  removed  would  be  to  suppose  that 
a  valid  written  contract  could  be  contradicted  and  destroyed 
by  parol  evidence  of  a  fact  not  at  all  inconsistent  with  its  valid- 
ity. Upon  principle,  if  parol  evidence  could  be  introduced  at 
all  in  such  case,  it  could  only  be  for  the  purpose  of  showing  the 
liability  of  an  additional  party  in  an  action  against  him,  but  not 
for  the  purpose  of  discharging  another  party,  who  might  be  ex- 
pressly bound  by  his  written  contract.  It  is  true  that  it  might 
be  a  question  of  construction,  whether  the  party  to  the  written 
contract  was  or  was  not  bound;  but  in  the  case  supposed,  we 
have  assumed  that  he  was  bound  by  his  voluntary  undertaking, 
and  have  deduced  the  legal  consequences. 

In  making  legal  constructions,  however,  there  is  a  well-defined 
distinction  between  the  liabilities  of  principal  and  agent  respect- 
ively upon  contracts  under  seal,  and  upon  those  not  under  seal, 
consisting  mainly  in  the  allowance  of  a  greater  latitude  of  con- 
struction as  to  instruments  not  under  seal,  in  asoertaining  what 
was,  in  contemplation  of  law,  the  true  intention  of  the  immedi- 
ate parties  to  the  written  contract.  This  distinction  obviously 
grows  out  of  the  veiy  nature  of  the  case — ^its  neoesmty.    With- 
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oat  its  olMwrrancey  the  inatnunent  could  not  be  upheld  at  all  la 
the  one  oaae,  while  in  the  other  case  it  might  be  well  enough 
upheld  and  enforced.  Thus  in  the  case  of  a  sealed  inetrument, 
which  purports  to  be»  not  the  deed  or  coTcnant  of  the  principal, 
but  that  of  the  agent»  although  the  party  describes  himself  as 
the  agent  of  another,  yet  as  the  deed  or  coTcnant  cannot  be 
deemed  the  deed  or  coTenant  of  the  principal,  it  would  be 
utterly  without  any  legal  e£Eect,  unless  it  was  construed  to 
bethedeedorcorenant  of  the  agent;  ''and  therefore,  uiresmagiM 
vaieai  quam  pereai^  the  interpretation  is  adopted  that  it  is  the 
intention  of  the  parties  that  the  agent  shall  be  bound  for  the 
principal;  for  the  law  will  not  impute  to  the  parties  an  inten- 
tion to  do  a  Toid  act,  much  less  will  it,  for  such  a  purpose,  allow 
the  words  of  the  instrument  to  be  strained  out  of  the  ordinary 
meaning  attached  to  them.  The  words,  therefore,  which  touch 
the  character  of  the  agent  are,  in  such  case,  treated  as  mere 
words  of  description,  as  a  mere  designation  of  the  person  by 
whose  authority  and  for  whose  benefit  he  is  acting,  and  not  as 
intending  to  exclude  a  personal  responsibility.  In  this  way  the 
whole  instrument  may  have  a  sensible  effect  according  to  the 
import  of  the  words  used  in  their  ordinary  signification  and 
connection:"  Story  on  Agency,  6th  ed.,  seo«  278,  and  illustra- 
tions there  cited  in  the  margin. 

Supposing,  in  the  case  before  us,  that  the  supposed  principal 
is  not  a  corporation,  but  a  natural  person  or  persons,  and  that 
although  in  the  first  case  it  is  only  by  the  corporate  seal  that 
the  body  politic  can  covenant,  but  nevertheless  that  in  the  sec- 
ond case  the  seal  of  the  agent  may  be  taken  as  the  seal  of  the 
natural  person — as  seems  to  be  held  in  the  case  of  Bandall  t.  Van 
Vechlen,  19  Johns.  60  [10  Am.  Dec.  193],  so  much  relied  on  by 
counsel — still  it  must  be  conceded  that  there  is  something  more 
than  mere  sealing  and  delivery  necessary  to  a  covenant,  and  that 
it  is  no  less  essential  that  there  should  also  be  proper  parts  of  a 
contract — ^terms  to  import  an  undertaking  on  the  part  of  the 
principal — ^his  proper  covenant  as  contradistinguished  from  the 
covenant  of  the  agent  personally.  There  is  no  semblance  of 
such  terms  in  the  case  before  us;  the  terms  employed  are: 
"  We,  the  undersigned  ....  have  sold,"  and  ''  the  aboje  prop- 
erty we  bind  ourselves  to  deliver,"  etc. 

''  It  is  not  sufficient  to  charge  the  principal,  or  protect  the 
agent  from  personal  responsibility,  merely  to  describe  himself 
as  agent,  if  the  language  of  the  instrument  imports  a  personal 
contract  on  his  part:"  PmU»  v.  Sianion.  10  Wend.  977  [26  Am. 
Dec.  6681. 


Jan.  185a]  Henderson  v.  Mabtin.  609 

All  such  cases,  however,  aie  to  be  distingnisbed  from  author- 
ized agencies  on  the  part  of  the  goYemment,  where  a  different 
rule  of  construction  prevails,  upon  the  idea  that  the  contract  is 
always  to  be  taken  to  have  been  made  upon  the  public  credit. 

The  cases  mainly  relied  upon  as  militating  against  the  rule  of 
oonstruction  that  we  maintain,  as  that  resting  upon  principle 
and  established  by  the  great  current  of  authority,  are  those  of 
BandaU  t.  Van  Veohten,  19  Johns.  60  [10  Am.  Dec.  103J,  and 
DuhoiM  T.  Delaware  and  Hudean  Canai  Co,,  4  Wend.  285,  in 
which  it  seems  to  be  maintained  that  a  duly  authorized  agent  is 
not  to  be  affected  by  any  personal  responsibilify,  although  no 
action  could  be  maintained  against  the  principal,  upon  the 
sealed  instrument,  if  an  action  would  otherwise  lay  against  the 
principal. 

Upon  the  doctrine  of  these  two  cases,  it  is  remarked,  in  Story 
on  Agency,  sec.  278:  ''  But  it  deserves  consideration  whether 
the  doctrine  can  be  generally  maintained,  that  because  the  prin- 
cipal may  be  indirectly  liable  on  the  contract,  therefore  the 
agent  is  exonerated  from  all  personal  responsibility.  Besides, 
it  is  manifest  that  the  agents  had  here  made  a  contract  in 
their  own  names,  although  as  a  committee  of  the  corporation, 
and  the  deed  was  their  own,  and  not  that  of  the  corporation. 
The  corporation,  confessedly,  could  not  be  sued  on  that  in- 
strument as  their  deed;  and  it  would  seem  to  be  a  general  rule 
that  an  agent  who  executes  an  instrument  must  execute  it  in 
the  name  of  the  principal,  so  as  to  give  a  right  of  action  thereon 
against  him  if  he  would  avoid  personal  responsibility;  and  if  it 
be  a  contract  by  deed,  then  it  must  be  in  the  name  and  be  the 
deed  of  the  principal,  for  if  it  be  the  deed  of  the  agent,  he  alone 
is  responsible  thereon  as  the  proper  legal  party  to  it." 

After  some  further  remark  and  illustrations,  the  text  is  con- 
cluded as  follows:  *'  Indeed,  nothing  is  more  common  than  for 
a  contract  to  be  made  by  which  the  agent  is  personally  bound, 
and  which  yet  is,  ex  consequenti,  binding  on  the  principal  also, 
although  the  latter  is  not  a  direct  and  immediate  party  to  the 
instrument.  This  is  true,  not  only  in  the  commercial  law  of 
England  and  America,  but  also  in  that  of  the  foreign  nations  of 
continental  Europe.  The  more  correct  and  satisf actoiy  doctrine 
would,  therefore,  seem  to  be,  that  when  the  agent  is  a  direct  party 
to  the  instrument,  and  the  principal  is  not,  so  that  the  latter  is 
not,  ex  direcU),  suable  thereon,  there  the  agent,  although  he  de- 
scribes himself  as  agent,  is  suable  upon  the  covenants  and  agree- 
ments contained  therein,  as  his  own  personal  contract.     Still, 
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howerer,  the  doetrine  is  to  be  understood  with  the  qosliftoatioii 
that  in  the  instrument  there  are  apt  words  to  ohaige  the  a^^eot 
personally." 

In  note  6  to  section  279,  in  the  fifth  edition  of  the  work»  it  im 
said  that  these  two  cases  on  this  point  are  not  easiljto  be  recon* 
died  with  many  other  authorities,  which  are  cited  at  great  lengtlu 
And  in  the  case  of  Bopkins  y.  Mehaffy,  11  Serg.  &  B.  126,  129« 
Mr.  Justice  Gibson,  after  laying  down  the  law  upon  this  point 
as  we  have  found  it  to  be,  proceeds  to  remark:  '*  It  is  somewliat 
remarkable  that  the  distinction  between  a  parol  andasealo<l 
contract  was  not  taken  in  Randall  v.  Van  Vechten^  mipra,  ai]«l 
that  the  authorities  cited  to  prove  that  an  agent  who  personal! j 
covenants  in  behalf  of  his  principal  is  liable  only  in  the  eveul 
of  their  being  no  recourse  to  the  principal,  directly  prove  tlj«« 
reverse."    See  also  divers  other  authorities  to  the  same  effect, 
in  note  2  to  section  273,  Story  on  Agency. 

The  result  is,  that  in  our  opinion  the  covenant  in  question  ia 
the  personal  covenant  of  the  defendants  beloif ,  and  that  the 
court  erred  in  sustaining  the  demurrer.  The  judgment  will 
therefore  be  reversed,  and  the  cause  remanded  with  instruotiouii 
to  overrule  the  demurrer  and  proceed  with  the  cause. 

AOBNT  MAY    BlXD    HlimLF  PkBHONALLT  WHILB  CONTBACTIXO  AS  SUCR: 

Pitman  v.  Kininer^  33  Am.  Deo.  409;  SinunuU  v.  Heard,  34  Id.  41,  And  ooU^i 
O^iUn  V.  Raymond^  68  Id.  429;  Dcmu  ▼.  BumeU,  S7  Id.  263;  bat  the  prisci 
pd  may  also,  in  general,  be  raed:  See  VioUU  y.  PoweWs  AdmCrB,  62  Id.  64S. 
and  note  coUeoting  other  caaea.  Ab  to  when  a  principal  is  liable  on  n^goUa 
ble  paper,  aee  Beuiko/  Briluh  North  America  v.  Hooper^  66  Id.  390,  and  note; 
note  to  EaMem  B.  R,  v.  Benediet,  Id.  389.  An  agent  ia  not  personally  liabU 
when  acting  in  the  name  of  hia  principal  and  witliin  the  scope  of  hb  author- 
ity: SivMiwh  V.  Heard,  tmpra;  Hall  v.  Hunioon,  44  Id.  332. 

Agxkt  m  Alone  Liabiji  ok  Sbalbo  Instbumxnt  made  In  hia  own  name; 
the  principal  ia  not  bonnd:  See  Hale  v.  Waode^  34  Am.  Dec  176»  And  nou 
oolleoting  prior  cases;  BrnOcy  v.  Mana^  48  Id.  669;  /Mer  v.  Sakium^  64  Id. 
297. 
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[19  Awiwaji^  6S29.] 
GUABDIAN  18  HOT    PSBSOHALLT    LlABLB  ON  CONTftACXS  OV  WaBD  wtHlOQl 

an  express  nndertaking  in  writing  to  that  effect. 

OVABDIAN  IB  XOT  IjABLI,  BiTHKB   PSBSONALLT  OB  IV    PlOVOlAaT    CbaR- 

AcnSy  FOB  NsonsABin  fnmiahed  his  ward  withont  hia  consent,  expresa 
or  Implied. 
Ouabdian's  Powbbb.  Authobitt,  and  Dums  Cbasb  whbn  Wabd  Av- 
TA1N8  Aos  ov  MAJOBirr,  but  the  oonasqneaosa  sad  nsponsibilitfes  si 
the  relation  may  oontinne. 


JaXL  1858.]  OVEKTON   U   BKAVER&  Oil 

OVARDIAX'S  HAVIHO    PaID   WaBD'S  BoARD  AUD  TUITIOll  OV  FORMKE  00Q^> 

Moy  DOCS  NOT  Maki  Him  Risponsibli,  by  impUcatloii,  for  boMd  fmw 
oiahed  the  ward  without  hU  cooaent  or  aathority. 

▲flsuMPBrr.    The  facts  are  stated  in  the  opinion. 
Waikina  and  OaUagher^  for  the  plaintiff. 
WiUiama  and  WtUiams,  for  the  defendant. 

By  CSourt)  Hahlt,  J.  This  was  astmrnpnl  brought  by  the  phun- 
tiff  against  the  defendant  in  the  Saline  circuit  court.  The  dee^ 
laration  contains  five  counts,  as  follows:  1.  That  the  defendant^ 
being  the  guardian,  etc.,  of  one  Benjamin  Newborn,  an  infant^ 
was  indebted  to  ^o  plaintiff  in  the  sum  of  two  hundred  dollars 
for  board  and  lodging  furnished  by  the  plaintiff,  at  the  request  of 
the  defendant,  for  the  ward,  Newbem,  and  being  so  indebted,  th» 
defendant  undertook  and  promised,  etc. ;  2.  That  the  defendant^ 
in  consideration  that  the  plaintiff,  at  the  like  special  instanccr 
and  request  of  the  defendant  (being  guardian  as  in  the  first 
count  stated),  had  found  and  provided  other  board  and  lodging 
k>  his  ward.  Newborn,  he,  the  defendant,  undertook  and  then 
and  there  promised  to  pay  the  plaintiff  so  much  theiefor  as  be 
reasonably  deserved  to  have,  etc.;  8.  That  the  defendant  waa 
indebted  to  the  plaintiff  in  the  further  sum  of  two  hundred 
dollars  for  board  and  lodging  before  that  time  found  and  pro- 
vided by  the  plaintiff  at  the  special  instance  and  request  of 
defendant,  for  one  Newbem,  etc.;  4.  That  defendant  was  iu-* 
debtod  to  the  plaintiff  in  the  further  sum  of  two  hundred  dollars 
for  board  and  lodging  found  and  provided  by  the  plaintiff  torn 
the  defendant,  etc.;  6.  An  account  stated. 

The  defendant  interposed  the  general  issue,  with  leave  by 
consent,  to  introduce  all  special  matter  in  evidence,  as  if  spe- 
cially pleaded.  By  consent,  the  issue  thus  formed  was  submitted 
to  the  court  sitting  as  a  jury,  on  substantially  the  following  facts  r 
The  defendant  was  the  guardian  of  Benjamin  Newberu,  an 
infant  under  the  age  of  twenty-one  years,  during  the  year  1855^ 
and  to  the  ninth  of  January,  1856,  when  he  attained  his  majoritj 
and  became  of  full  age;  that  plaintiff  was  the  uncle  by  marriage  of 
Newbem,  and  resided  in  Arkadelphia,  in  Clark  county,  whilst 
the  defendant  was  a  resident  of  Saline  county,  and  derived  his 
appointment  uh  a  guardian  from  tlie  probate  court  of  that  county^ 
That  some  short  time  before  Newberu,  the  defendant's  ward» 
commenced  to  lx)ard  with  plainti.T,  he  accompanied  a  son  of  tL» 
pWiiUfl'  to  hiH  residence  in  Arkadelphia,  and  during  his  stay 
there  the  plaintiff  said  to  Newbern  if  he  would  come  and  go  to 
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Bohool  he  would  not  charge  him  anything  for  his  board.  That, 
under  this  promise,  Newbem  returned  to  Arkadelphia,  and 
commenced  to  board  with  plainti£f,  and  continued  to  board  with 
him  for  the  space  of  about  ten  months.  That  when  defendant 
hoard  that  his  ward,  Newbem,  was  boarding  with  pLuntiff,  he 
objected  to  it,  saying  that  he  and  plaintiff  were  not  friendly, 
but  made  no  efforts,  as  far  as  the  proof  shows,  to  prevent  his 
ward  from  continuing  to  board  at  plaintiff's.  That  Newbem 
had  been  at  Arkadelphia  at  school  before,  and  that  defendant,  as 
his  guardian,  had  paid  his  board  and  tuition  during  the  time, 
and  also  his  tuition  during  the  time  he  boarded  with  plain- 
tiff. That  board  per  month  was  worth  ten  dollars  during  the 
time  Newbem  boarded  with  plaintiff.  That  in  January,  1856, 
the  defendant  made  his  final  settlement  of  his  guardianship  of 
Newbem  with  the  probate  court  of  Saline  county,  his  ward 
having  attained  his  majority  on  the  ninth  of  that  month,  as 
before  stated.  That  in  that  settlement  a  balance  was  struck 
against  him,  defendant,  of  one  thousand  five  hundred  and  nine- 
ty-two  dollars  and  sixty-one  cents.  That  in  this  settlement  no 
charge  was  made  against  the  ward  for  board  at  plaintiff's,  and 
no  credit  was  given  him  therefor.  The  suit  was  commenced 
to  the  March  term  of  the  Saline  circuit  court,  1856,  and  the 
trial  thereof  was  had  at  the  October  term  following. 

On  these  facts  the  court  below  was  asked  by  the  defendant  to 
declare  the  law  to  be  as  applicable  to  them  as  follows:  1.  That 
a  guardian  is  not  liable  in  his  private  or  individual  capacity,  on 
the  contract  of  or  for  necessaries  furnished  his  wi^,  unless 
there  is  an  express  promise  in  writing  by  the  guardian;  2.  That 
the  liability  of  a  guardian  is  only  in  his  representative  capacity 
as  guardian,  and  ceases  when  the  party  ceases  to  be  such  guar- 
dian; 3.  That  a  guardian  ceases  to  be  such  when  his  ward  arrives 
at  full  age  and  he  Las  made  final  settlement. 

The  court,  against  the  objections  of  the  plaintiff,  sustained 
these  propositions,  and  declared  the  same  to  be  the  law  as  ap- 
plicable to  the  above  facts,  and  thereupon  gave  a  verdict,  and 
ordered  judgment  to  be  entered  thereon  in  favor  of  the  defend- 
ant. To  which  judgment,  opinion,  and  proceeding  of  the 
court  the  plaintiff,  by  his  attorney,  excepted  at  the  time. 

To  try  the  validity  of  his  exception,  the  plaintiff  sued  oat  a 
writ  of  error  to  the  circuit  court  of  Saline  county,  and  it  is  upon 
the  return  of  this  that  the  cause  is  now  in  this  court 

We  will  state  the  proposition  stated  by  the  court  belowi 
weriatim. 
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1.  The  first  proposition  should  be  considered  bj  the  oonrl 
nnder  two  inquiries,  that  is  to  say:  a.  Is  a  guardian  personallj 
liable  on  the  contracts  of  his  ward,  without  an  express  under- 
taking in  writing  to  that  e£Fect?  and,  6.  la  a  guardian  person- 
ally liable  for  necessaries  furnished  his  ward  without  an  expresa 
promise  in  writing  on  his  part  to  pay  for  the  same? 

a.  As  to  this  question,  we  see  no  good  reason  why  the  relation 
of  guardian  and  ward  should  operate  to  render  the  former  liable 
on  the  contracts  of  the  latter  more  readily  than  in  cases  where 
no  such  relation  existed.  The  only  effect  that  the  existence  of 
that  relation  could  have  on  contracts  entered  into  on  the  part 
of  the  ward  might  be  to  raise  by  implication  a  consideration  to 
support  an  express  promise  by  the  guardian  for  his  ward,  where 
DO  consideration  is  expressed  on  the  face  of  the  undertaking  of 
the  guardian.  A  guardian  would  be  no  more  liable  on  the  con- 
tracts of  his  ward  than  he  would  be  on  those  of  an  entire 
stranger.  In  either  case,  to  be  rendered  liable  under  the  statute 
of  frauds.  Dig.,  c.  73,  see.  1,  it  would  be  necessary  that  the 
undertaking  should  be  in  writing:  See  1  Parsons  on  Cont.  116; 
2  Id.  300  et  seq. 

b,  A  guardian  is  not  responsible,  either  personally  or  in  his 
fiduciary  character,  for  necessaries  furnished  his  ward  without 
his  consent,  express  or  implied:  See  1  Parsons  on  Cont.  116; 
Farsier  ▼.  IkiOer,  6  Mass.  58;  Edmunds  v.  Davis,  1  Hill  (S.  C), 
279;  Call  v.  Ward,  4  Watts  &  S.  118  [39  Am.  Dec.  G4]. 

The  case  of  Edmunds  t.  Davis,  supra,  is  very  similar  in  its  facta 
to  the  one  we  are  considering.  In  that  the  court  say:  "  The  de- 
fendant's ward  had  no  authority  to  bind  him  by  express  contract. 
The  board  and  tuition  were  furnished  the  ward  at  his  request 
alone,  and  if  the  plaintiff  has  suffered  loss,  it  was  the  conse- 
quence of  a  confidence  reposed  in  the  ward,  which  he  cannot 
visit  upon  the  defendant."  And  again,  the  court  in  the  same  case 
say:  "  Is  the  guardian  liable  for  necessaries  furnished  the  ward 
in  respect  to  his  fortune  which  he  may  have  iik  his  possession  f 
If  a  guardian  should  willfully  withhold  from  his  ward  neces- 
saries suited  to  his  fortune  and  condition  in  life,  equity  would 
compel  him  to  supply  them;  and  if  a  stranger  ad  interim  should 
furnish  them,  he  would  probably  be  reimbursed  by  the  court  at 
chancery,  out  of  the  infant's  fortune." 

In  Call  T.  Ward,  supra,  the  court,  by  Rogers,  J.,  said:  **  Bol 
it  may  be  asked,  what  is  to  be  done  when  the  guardian  refusea 
to  furnish  necessaries  to  his  ward  ?  Miserable  indeed  would  be 
his  condition  if  he  might  run  the  risk  of  starvation  with  a  plen- 


will  disnuBB  Uie  gn»rdian  for  n^Iect  of  dnty ,  or  the  in&tat  toxf 
tumself  pumhase  neceBBariea;  or  if  of  bucIi  a  tender  age  that  he 
«aiitiot  contract  Limaelf,  a  thin]  person  may  sapply  his  wants. 
Bat  then  the  guardiaa  is  not  liable,  but  the  infant.  In  that 
icase  suit  must  bo  brought  against  the  infant,  who  can  appeal 
t)j  guardian,  and  not  against  the  guardian  himaelf;  and  the 
judgiuent,  when  rendered,  is  against  the  infant,  and  execution 
«an  only  be  had  of  the  estate  of  the  infant: "  See  also  1  I^rsons 
on  Gont.  214  et  seq. 

2.  It  is  true  that  the  general  liabilities  of  a  guardian,  as  such, 
only  continue  so  long  as  he  continues  to  be  guardian.  Bnt 
there  are  many  liabilities  which  a  guardian  may  incur,  whilst 
acting  in  that  capacity,  which  subsist  after  he  ceaaes  te  be 
^fuordian.  A  guardian  may  make  his  infant  ward  his  agent  to 
contract  for  him,  and  thereby  incur  personal  responsibili^ 
respecting  his  guardianship  which  will  subsist  after  the  exjnra- 
tion  of  his  term.  He  may  also  incur  responsibility  by  an  im- 
plied authority  to  his  ward  to  contract  debts  in  his  name;  in 
which  case  he  would  be  personally  responsible,  though  he  hod 
never  received  a  dollar  of  Ms  ward's  inte  his  hands,  and  thb 
liability  would  subsist  after  the  expiration  of  his  term  of  guar- 
diauship,  and  this  on  the  principle  of  agency.  It  may  be  eaid, 
therefore,  that  the  announcement  of  the  second  proposition  by 
the  court,  though  warranted  by  the  facts  shown  by  the  record, 
«ould  not  be  sustained  as  a  general  principle  or  as  a  correal 
enunciation  of  the  law  applicable  in  all  cases. 

3.  We  presume  this  proposition  is  not  and  cannot  be  contro- 
Terted.  The  powers,  authority,  and  duties  of  a  guardian  cease 
when  his  ward  attains  the  age  of  majority.  The  conseqaenoeM 
«nd  responsibilitiea  of  the  relation  may  continue,  as  we  havv 
already  shown.  The  court  from  which  he  derived  his  appoints 
ment  may  retain  jarisdiction  over  him  to  compel  him  to  account, 
snd  settle  his  administration  as  guardian  after  his  ward  has 
attained  his  majori^.  But  this  is  a  matter  only  between  him 
and  the  court,  and  the  jurisdiction  only  subsists  for  a  special 
purpose.  So  for  as  third  persons  are  concerned,  the  guardian, 
OS  guardian,  is  /unclua  officio  when  his  ward  attains  his  majoT' 
i^.  If  he  has  inoorred  any  liability,  or  entered  into  a  oos- 
traot  on  acoonnt  of  his  word,  whilst  his  relation  as  goardikD 
existed,  he  is,  notwithstanding  his  ward's  majority,  liable  on 
bin  contract  personally,  and  Uiia  though  he  may  not  have  erei 
■ia<l  a  dollar  in  his  hands  belonging  to  his  ward.     See  Stmau  t 
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Norris,  5  Ala.  42;  Clark  y.  Cosier,  1  Ind.  243;  Ibnier  r.  Hdler, 
G  Mass.  68. 

4.  But  apart  fiom  the  foregoing  yiews  and  oonnderations,  we 
are  clearly  of  opinion  that  though  the  oourt  may  have  erred  in  the 
enunciation  of  the  law  as  applicable  to  the  state  of  facts  shown 
bj  the  record  iu  this  case  (which  we  do  not  concede),  yet  on 
the  whole  case  the  finding  of  the  court  was  right  on  the  law  and 
the  evidence.  There  is  no  evidence  whatever  tending  to  prove 
that  the  defendant  put  the  ward,  Newbern,  with  the  plainti£f  to 
board.  There  is  no  evidence  tending  to  prove  that  the  defend- 
ant authorised  Newberu  to  contract  for  him  with  reference  to 
his  board,  either  with  the  plaintiff  or  any  one  else.  The  fact 
that  defendant  paid  for  the  board  and  tuition  of  Newbem  on  a 
former  occasion  does  not  by  implicatiou  make  him  responsible 
for  his  board  in  the  instance  at  bar.  See  PrescoU  v.  Caw,  9 
N.  H.  93. 

The  remarks  of  Johnson,  J.,  in  Edmunds  v.  Davis,  1  Hill  (B. 
O.),  279,  are  so  apropos  to  this  point  that  we  feel  warranted  in 
transcribing  them  here  as  expressing  our  views  as  fully  as  they 
could  be  expressed  by  any  language  of  our  own.  The  judge 
said:  ''It  is  said  that  the  defendant  knew  that  his  ward  made 
this  engagement,  and  did  not  give  notice  of  his  dissent.  The 
plaintiff  ought  to  have  known  that  the  ward  had  no  authority  to 
bind  bis  guardian  by  his  contract.  He  ought  not  to  have  con- 
tracted with  him  without  his  assent;  without  it  he  could  not 
know  that  he  was  not  deranging  all  the  plans  which  the  guardian 
bud  projected  for  the  advancement  of  his  ward,  or  that  he  was 
not  seducing  him»  by  the  facilities  which  he  afforded,  into  ao 
expense  not  justified  by  his  fortune  and  rank  in  life;  and  on  the 
other  hand,  the  defendant  could  not  know  that  the  plaintiff  had 
II (it  contracted  with  the  ward,  trusting  to  his  own  responsibility; 
and  in  whatever  view  the  matter  is  put,  the  probable  inferences 
lire  against  the  plaintiff.  On  principle,  the  case  is  clearly  against 
the  plaintiff;  a  guardian  is  not  personally  bound  by  the  contract 
of  his  ward  even  for  necessaries;  nor  have  I  been  able  to  find  a 
case  or  dii^um  which  charges  him  on  a  promise  raised  by  impli- 
cation, from  the  circumstance  that  he  did  not  give  notice  of  his 
dissent." 

In  the  case  at  bar  the  proof  is  quite  potent  that  the  plaintiff 
had  agreed  with  the  ward,  Newbem,  that  he  would  not  charge 
for  his  board — ^that  it  was  the  agreement  that  the  board  should 
be  graioitously  bestowed  by  the  uncle  upon  his  nephew;  so  that 
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in  no  eTont  oonld  the  plifciniiff  teooffei,  whetber  agunst  the  de- 
fendant or  his  ward. 

We  therefore,  without  hesitation,  afbm  the  judgment  of  tha 
eoort  below  in  this  behalf  rendered* 


OvABDiAH  n  nor  LiAKJi  fOB  NifT— iBTiii  PiUMmtao  Wabd  wftbont  hk 
wtmati  OaU  t.  Ward,  S9  Am.  Dm.  64;  note  to  ChOim  t.  Ouhm'9  Adm'r,  i7 
ia.227. 

GcABDiAV  GAVHOT  DiSAmBM  ComE4CT  Madb  bt  Intaitt  Waki^  whtdi 
b  for  the  tienefit  of  the  utter:  OUver  r.  Hcmdle^  7  Am,  Deo.  184. 

Cranoxrt  Ouabdiah  CoHmnm  until  Majobitt  or  Intaiit:  Note  to 
Thompson  t.  Boardman,  18  Am.  Deo.  090.  The  offioe  of  the  gowdiaii  is  for 
Uie  whole  minority  of  the  waid,  naleee  it  is  ezpieidy  for  a  shorter  period. 
M  unlsBB  sahsequeatly  siiort«ied  bj  an  order  of  remoTilt  /oatt  t.  Ji<qis,  44 
U.7iL 
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BlBD   V.   LiBBBOS. 

P  OAUVOBHUt  1.] 

PlilOB  PoflBB88ioN  IS  EviDENOB  OT  TiTLS,  Aod  tUf  evidence  may  be  de- 

■troyed  by  abandonment. 
Bvu  THAT  Mebb  TRSSPAaaxR  OANNOT  Show  Titlb  w  Thibd  Paxtt  ia 

generally  tme,  but  not  onivenally  so.    It  is  true  when  plaintiff  relies  on 

prior  possession  for  hii  fitle. 
DEFBNDAirr  IN  PoasisaioN  mat  Show  Titlb  in  Thibd  Pa&tt,  where  he  has 

a  prima  /acU  title,  and  the  plaintiff  relies  on  his  strict  legal  title. 
DifBHDAirr  MAT  Show  Abavdoxment  bt  Plaintiit's  Grantor  prior  to  hb 

oonTcyance  to  plaintiff,  where  plaintiff  relies  solely  on  his  grantor's  pos- 

sesrioL  for  title 
To  Maintain  Ejectment  under  Prior  Pobsbsbion,  plaintiff  iiee4  not  show 

snch  possession  in  himself. 

BnDOTMENT.  Plaintiff  claimed  title  by  yirtue  of  prior  posaes- 
Aon,  and  also  through  deeds  of  conveyance.  The  opinion 
ftatee  the  facte  necessary  to  an  understanding  of  the  points  in- 
▼olyed. 

Bobinson,  Beaity,  and  BaUa^  for  the  appellant. 

Jowph  N.  Lewis^  for  the  respondent. 

By  Court,  Bubnstt,  J.  This  was  an  action  to  xecoTer  the  pos- 
session of  premises  situated  upon  public  land.  On  the  trial  of 
the  cause  in  the  court  below,  the  counsel  of  defendant  asked  the 
witness,  Balph  Bird,  the  plaintiff's  grantor,  ''whether  he  had 
not  relinquished  and  abandoned  all  his  right  to  one  Richardson 
in  July,  1855,  and  whether  Richardson  had  not  taken  possea- 
iion  of  the  premises  by  virtue  of  that  relinquishment." 


prior  poBBeesiou  of  'Willi&mB,  th«  plaintiff's  gnator,  waa  Boffi- 
oient  to  main  fain  ft  TeoOTStj  iD  ejectment."  And  in  the  opinion 
of  the  court  in  the  same  case,  it  vas  also  said:  "  The  fair  de- 
duction ^m  the  record  is,  that  at  that  period  the  tenancy  of 
Palmer  ceased,  and  consequently  Williams  was  entitled  to  pos- 
Besaioo,  and  the  acts  of  Shattuck  as  his  agent  removes  any 
idea  of  his  abandonment  of  the  premises."  And  in  the  oase  of 
Bequetu  t.  t'aulfield,  4  CbI.  278  [60  Am.  Deo.  G16],  tlie  learned 
judge  who  delivered  the  opinion  of  the  court  said;  "  We  have 
often  held  that  pOBHession  it)  evidence  of  title;  but  it  is  equally 
true  that  possession  gives  a  right  of  action  against  a  mere  tres- 
passer, even  vLen  title  may  be  shown  to  exist  in  another.  So 
where  a  party  can  show  nothing  but  a  prior  posBesaioii,  that  re- 
liance may  foil  if  it  be  shown  that  he  voluntarily  abandoned  hia 
possession  without  the  purpose  of  returning." 

In  these  coses  it  is  clearly  held  that  prior  possession  is  evi< 
dence  of  title,  and  that  this  evidence  may  be  destroyed  by  abon- 
donmeut.  And  it  would  seem  to  be  clear  that  if  a  party  can 
acquire  a  title  by  possession  he  may  destroy  it  by  abandoDment. 
If,  however,  the  poasession  were  continued  for  a  period  corre- 
sponding with  the  statute  of  limitations,  then  it  might  admit  of 
great  doubt  whether  the  party  conld  destroy  the  evidence  of  hia 
title  by  simple  abandonment. 

But  the  question  in  this  cose  is,  whether  the  defendant,  not 
having  connected  himself  with  Richardson's  title,  and  not  hav- 
ing shown  that  the  plaintiff  was  aware  of  the  alleged  abandoa- 
uieut  of  Lis  grantor,  con  be  allowed  to  show  his  aboadonmeoL 

1 1  was  hold  in  one  of  the  cases  cited  that  a  mere  trespoaser 
oanuot  show  title  in  a  third  party.  This  is  no  doubt  true  as  a 
general  proposition.  But  it  is  not  of  universal  application. 
For  example,  we  will  suppose  A  has  the  true  title,  but  not  the 
actual  possession  of  real  estate,  and  B  takes  possession,  and  C 
then  ousts  B  of  his  possession.  In  a  suit  by  B  to  rrcomr  pos- 
session from  0,  the  latter  cannot  set  up  in  bar  the  outstanding 
title  of  A.  The  possession  of  0  gives  him  a  prima  /acie  titJe; 
but  the  prior  possession  of  B  proves  superior  to  this  prima 
facie  title  of  0.  If  it  were  otherwise,  and  a  mere  trespasser 
upon  the  prior  actual  possession  of  a  pari^  oonld  justify  hia 
act  by  showing  (he  true  title  oatstonding  in  a  third  penon,  no 
party  to  the  suit,  then  a  prior  possessor  nught  never  gain  any 
repose  by  virtue  of  his  adverse  possession,  and  could  never  gain 
H  title  under  the  statute  of  limitations.     In  the  case  supposed. 
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were  this  the  rule,  0  ooald  turn  ont  B  and  justify;  and  D  f 
the  same  reason  could  in  turn  oust  0.  The  true  owner  not 
being  disposed  to  assert  his  superior  title,  there  could  be  no  re- 
pose obtained  by  the  several  trespassers  as  between  themselves. 

But  when  the  plaintiff  in  ejectment  does  not  rely  on  prior 
possession,  but  on  his  strict  title,  the  defendant  in  possession, 
having  a  good  prima  facie  right,  may  set  up  and  show  the  true 
title  to  be  m  another  party.  By  showing  this  fact,  he  proves 
that  the  plaintiff  had  no  title  with  which  to  overcome  that 
which  the  law  presumes  to  exist  in  the  defendant  by  virtue  of 
his  actual  possession. 

But  this  case  presents  a  different  question.  The  defendant 
did  not  simply  offer  to  show  that  there  was  a  superior  outstand- 
ing title  iu  a  third  party,  but  that  the  grantor  of  plaintiff,  by 
his  own  act,  had  abandoned  the  premises,  and  thus  destroyed 
the  only  evidence  of  his  title.  In  ejectment  the  plaintiff  must 
show  title  in  himself  as  against  the  defendant.  But  when  he 
fails  to  show  any  title  in  himself,  he  must  fail.  Suppose  that 
Ibe  defendant  had  proved  that  Ralph  Bird  had  previously  con- 
veyed the  property  in  controversy  to  another  party.  He  cer- 
tainly could  have  done  so,  and  this  would  have  defeated  the 
plaintiff's  action.  And  if  he  could  have  shown  that  no  title 
WAS  in  plaintiff  because  of  this  act  of  his  grantor,  he  must  be 
allowed  to  show  that  by  the  act  of  Kalph  Bird  in  abandoning 
the  premises  there  was  no  title  iu  the  plaintiff.  In  the  case  of 
Bird  v.  Dennieon,  7  Oal.  267,  it  was  substantially  held  that 
when  a  party  relied  upon  possession,  whether  of  himself  or  his 
grantors,  as  his  sole  evidence  of  title,  he  must  be  held  to  know 
the  acts  of  those  through  whom  he  claims;  and  that  the  actual 
ftilverse  possession  of  a  party  at  the  time  the  deed  was  made 
was  notice  to  the  purchaser.  The  purchaser  is  bound  to  know 
the  chain  of  title  through  which  he  claims;  and  if  that  chain 
only  leads  him  back  to  the  possession  of  his  grantors,  and  the 
period  of  that  possession  is  short  of  the  time  fixed  by  the  statute 
of  limitations,  he  must  beheld  responsible  for  all  the  acts  of  those 
through  whom  he  claims.  All  his  evidence  of  title  rests  upon 
the  acts  of  his  grantors;  and  if  he  claims  the  benefit  of  some  of 
their  acts,  he  must  share  the  responsibility  of  those  that  mav 
Ih)  against  him,  when  another  party  is,  at  the  time  of  his  pur- 
r  base,  in  the  actual  adverse  possession  of  the  premises. 

If  these  views  be  correct,  the  question  was  proper,  and  should 
have  been  allowed.  It  did  not  matter  whether  the  defendant 
claimed  under  Richardson  or  not;  Ralph  Bird,  as  alleged,  hav- 
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ing  by  his  own  act  deBtax>7ed  all  evidenoe  of  titles  had  no  tdUa 
to  conyej  to  the  plaintiff;  and  aa  the  premises  were,  at  the  date 
of  the  deed,  in  the  adverse  actual  possession  of  others,  the  plain- 
tiff  had  notice  and  purchased  at  his  periL 

It  is  insisted  by  the  defendant  that  to  maintain  ejectment 
under  prior  possession  the  plaintiff  must  show  such  possessioii 
in  himself;  that  possession  is  mere  evidence  of  title;  but  is  not 
title  itself  9  and  therefore  cannot  be  conveyed  to  another. 

But  the  answer  to  this  objection  is  very  simple.  Possession  is 
evidence  of  title;  and  the  party  in  possession  is  therefore  deemed, 
in  law,  to  be  the  owner;  and  when  he  conveys  the  land  to  an« 
other,  he  is  deemed,  in  law,  not  to  convey  his  evidence  of  title, 
but  the  title  itself,  of  which  the  law,  by  reason  of  such  evi- 
dence, adjudges  him  the  owner,  as  against  all  others  not  having 
a  superior  title.  This  point  was  decided  by  this  court  in  the 
case  of  McMinn  v.  Mayea^  already  cited. 

The  judgment  of  the  court  below  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

TsRBT,  0.  J.,  concurred. 

Pbior  Posskssion  as  Evidinok  of  Title,  whether  for  statatory  period  or 
for  leas:  See  note  to  Plume  ▼.  Seward^  60  Am.  Deo.  SOI,  where  the  subject  it 
diaonased  at  length;  PraU  ▼.  PhiUipa,  Id.  162;  Hutekmmm  y.  PeHep,  Id. 
678;  Bequette  v.  CaulfiM,  Id.  615;  Winans  v.  Christif,  Id.  507. 

Plaintivt  must  RscovEa  on  the  Strength  of  his  Own  Ttflb,  either  m 
being  good  againat  the  world,  or  good  again&it  the  defendant:  Clark  v.  Digg*^ 
44  Am.  Dec.  73;  fTof/e  v.  Dawell^  51  Id.  147;  and  if  he  ia  out  of  poeaeauon, 
he  cannot  recover  on  the  ground  that  the  tenant  in  poaaenion  holds  by  a  void 
title:  BeynoUU  v.  IngtrtoU,  49  Id.  57. 

Whe&e  a  Party  Relies  Solely  on  Prior  Possession  for  title  in  eject- 
ment suit,  that  reliance  may  fail,  if  it  be  shown  that  he  voluntarily  aban- 
doned his  possession  without  the  purpose  of  returning:  BequitU  t.  Cauf/Uldt 
60  Am.  Deo.  615,  and  note. 

The  principal  case  is  cited  in  Piere^  v.  Sabm,  10  Oal.  80;  Hubbard  v. 
Barry,  21  Id.  325;  Dyson  v.  Bradshaw,  23  Id.  536;  Bichardaon  v.  McNuUy^ 
24  Id.  348;  i/arrw  v.  McGregor,  29  Id.  129;  and  Bradley  v.  Let,  38  Id.  370, 
to  the  point  that  in  an  action  to  recover  real  estate,  brought  solely  on  the 
prior  possession  of  the  plaintiff,  a  defendant  who  is  a  mere  trespasser  cannot 
justify  his  act  by  showing  the  true  title  to  be  in  a  third  person;  in  Partridge 
V.  MeKinney,  10  Id.  183,  to  the  point  that  possession  is  evidence  of  title;  and 
In  JUallet  v.  Unde  Sam  Gold  and  Silver  Mining  Company,  1  Nev.  202,  and 
Partridge  v.  MeKinney,  10  Cal.  183,  to  the  point  that  defendant  may  ahow 
abandonment  by  the  plaintiff  or  his  grantors  in  an  action  of  ejeotment. 
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HXTMPHBETS  V.   MoGaUL 

DuriAL  *'fOB  Wamt  of  Information  to  Enable  Them  to  Amm,^  eto., 
is  not  sufficient  where  both  oomplaint  and  answer  are  verified. 

Denial  of  Facts  pRBHUMmYELT  within  Defendant's  Knowlhdos  most 
be  In  the  poeitive  form,  and  not  on  infomiation  and  belief. 

Denial  of  Facts  Prebumftivelt  Based  on  Ikformation  need  be  only 
according  to  defendant's  information  and  belief,  but  it  mnst  be  according 
to  both  information  and  belief. 

Defendant  must  Answer  Aooording  to  his  Beuef,  and  is  precluded 
from  controverting  the  alleged  fact  which  he  believes,  thongh  his  belief 
may  be  founded  upon  mere  hearsay,  general  report,  or  other  information. 

In  Aotion  fob  Damaobs  for  DrvBRSiON  OF  Water  defendants  in  posses- 
sion cannot  prove  an  older  and  better  title  in  third  persons,  unless  such 
persons  are  made  parties,  and  the  facts  specially  set  up. 

Failure  to  Assert  Paramount  Title  Inures  to  Benefit  of  him  who 
holds  the  oldest  prima  fade  title. 

Party  having  Actual  Prior  Possession  mat  Reoover  Possession  from 
second  possessor  when  both  claim  only  by  possession,  and  the  suit  is 
between  the  two  parties  only. 

AonoK  io  recover  damages  for  diTersion  of  water.  The  opin- 
ion sufficiently  states  the  facte. 

Robinson  and  BeaUy,  for  the  appellants. 
EeydenfeUtf  for  the  respondents. 

By  Court,  Bubnbtt,  J.  This  was  an  action  to  reoorer  dam- 
ages for  the  diversion  of  water  from  the  ditch  of  plaintifb,  and 
to  enjoin  defendants  from  continuing  the  nuisance.  The  plain- 
tiffs had  judgment  in  the  court  below,  and  the  defendants  ap- 
pealed. 

1.  The  first  error  assigned  by  defendants  is,  that  the  court  be- 
low erred  in  overruling  defendants'  motion  for  a  nonsuit.  This 
objection  we  think  not  weU  taken.  The  evidence  was  sufficient 
to  go  to  a  jury. 

2.  The  second  error  assigned  is,  that  the  court  erred  in  permit- 
ting parol  evidence  of  the  contents  of  the  deed  from  Oooper 
to  plaintiffs'  immediate  grantors  without  accounting  for  the 
non-production  of  the  instrument.  In  answer  to  this  objection, 
the  counsel  of  plaintiffs  insist  that  the  fact  was  not  denied  in 
the  answer.  The  complaint  and  answer  were  both  verified.  In 
the  complaint  it  was  alleged  that  Thomas  Oooper  and  others 
constructed  the  ditch,  and  that  ''  on  the  tenth  day  of  October, 
1866,  and  for  a  long  time  previous  thereto,  Oharles  H.  Everett, 
John  A.  Head,  and  James  M.  Dean  were  the  owners  and  sue- 


and  to  the  said  Oeoi^ia  Ditch."  This  allegation  of  the  com- 
plaint  is  met  by  the  defendants  in  their  answer  by  this  denial: 
"And  the  said  defendants  deny,  for  wont  of  infonnation  to 
enable  them  to  admit,  the'  sale  and  transfer  of  said  Oeoi:pa 
Ditch  to  them,  the  said  plaintiffs,  as  alleged  in  their  said  com* 
plaint." 

In  case  the  oomphunt  be  vwified,  the  answer  must  contain  a 
specific  denial  to  each  all^;ation  of  the  oomplaiat,  oontrorerted 
Iqr  the  defendant,  or  a  denial  thereof  aooording  to  his  informa- 
tion and  belief;  and  every  allegation  not  so  denied  shall,  for  the 
purpose  of  the  aotion,  be  taken  as  true:  Sees.  4S,  66. 

The  only  consequence  resulting  from  the  failure  of  defend- 
ants to  properly  deny  a  particular  allegation  of  the  fjomplaint 
is  tb&t  the  allegation  shall  be  taken  as  true.  No  motion  to  set 
aside  the  answer  is  required,  but  it  is  held  simply  Toid,  and 
raises  no  issue. 

When  the  alleged  fact  is,  from  its  nature,  presumptiTelj  within 
the  personal  knowledge  of  the  defendant,  he  cannot  be  permitted 
to  answer  upon  information  and  belief,  but  mnat  answer  in  the 
form  poaitiTe.  And  where,  from  the  nature  at  the  fact  alleged, 
the  knowledge,  if  any,  of  the  defendant  is  presomptiYely  based 
npon  infonnation,  he  is  not  bound  to  deny  poeitiTely,  but  only 
"  according  to  his  infonnation  and  belief."  In  this  case,  the 
transfer  from  Cooper  was  the  act  of  a  third  par^;  and  unleos  it 
had  been  expressly  allegad  in  the  complaint  that  defendants  knew 
that  fact  of-  their  own  knowledge,  they  oonld  only  be  required 
to  answer  according  to  information  and  belief.  But  the  defend- 
ant in  such  cose  must  answer  according  to  both  his  iofonnatioii 
and  belief.  The  answer  in  this  case  says  nothing  about  the 
belief  of  the  defendants.  It  does  not  deny  that  defendants 
had  any  information,  but  simply  avers  a  want  of  information  to 
enable  them  to  admit,  not  believe,  the  alleged  tact.  The  object 
of  the  statute  is  to  sift  the  oonscienoe  of  the  defendant  and  ob- 
tain from  him  his  belief.  He  must  answer  aooording  to  his  be- 
lief, whether  that  belief  be  founded  upon  sufflcieat  or  insufficient 
information.  The  word  "  belief,"  as  used  in  the  statute,  is  to 
be  taken  in  its  ordinary  sense,  and  means  the  actual  conclusion 
of  the  defendant  drawn  from  information.  There  is  a  clear  dia- 
Unction  between  positive  knowledge  and  mare  belief,  and  tb&f 
aannot  both  exist  together. 

The  defendant  can  know  what  is  his  belief,  and  can,  therafon, 
state  it    This  belief  may  be  foDuded  opon  the  statement*  at 
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otheni,  not  competent  witnesBcs,  and  not  under  oath,  and  not* 
therefore,  legal  testimonj  to  prove  the  fact  in  oonrt  if  denied. 
Tet  if  the  defendant  has  formed  a  belief  of  the  &ot  from  thii 
incompetent  teetimonj^  he  mnet  state  it.  In  making  out  his 
answer,  he  cannot  undertake  to  decide  whether  the  information 
upon  which  his  belief  is  founded  was  legal  testimony  or  other- 
wise. He  must  state  facts  only,  and  the  fact  of  his  belief  is  the 
only  matter  known  to  him.  If  permitted  to  judge  as  to  \he 
legal  competency  of  the  information  upon  which  his  actual  be- 
lief  is  founded,  then  the  object  of  the  statute  in  requiring  him 
to  answer  according  to  his  belief  would  be  defeated. 

The  only  object  in  requiiing  the  defendant  to  state  his  belief 
is  to  dispense  with  the  necessity  of  proof  on  the  part  of  the 
plaintiff.  If,  then,  ho  admits  that  he  believes  the  fact  to  be 
true,  the  fact  stands  as  confessed.  The  clear  result  of  this  pro- 
vision of  our  statute  is  conceived  to  be  this,  that  the  defendant 
must  state  his  actual  belief,  whether  founded  upon  mere  hear- 
say evidence,  general  report,  or  other  information;  and  when  he 
does  so  state  it,  he  is  pi*ecluded  from  controverting  the  alleged 
fact  which  he  believes  but  does  not  know  to  exist.  The  prac- 
tical result  is,  that  the  plaiutiff  may  establish  the  existence  of 
a  fact,  not  known  to  the  defendant,  by  the  defendant's  mere 
beUef  based  upon  incompetent  evidence.  The  statute  changes 
the  law  of  evidence  in  favor  of  the  plaintiff  and  against  the  de- 
fendant. It  permits  the  plaintiff  to  verify  his  complaint;  and 
then  the  defendant  is  compelled  to  state  his  belief  as  to  beta 
he  doeii  not  know  to  exist.  And  when  those  facts  (unknown  to 
the  defendant)  are  alleged  and  sworn  to  by  the  plaintiff,  upon 
his  own  knowledge,  the  defendant  is  compelled  either  to  be- 
hove thom  to  be  true  or  to  beUeve  the  plaintiff  guilty  of  per- 
jury. 

Under  the  construction  we  are  compelled  to  give  the  statute 
to  muko  it  practically  operative,  the  answer  contained  no  proper 
denial  of  the  alleged  fact.  The  rule  is  a  hard  one,  but  the  rem- 
edy must  be  sought  elsewhere.  While  the  defendant  is  com- 
pelled to  answer  eveiy  material  allegation  in  the  complaint,  the 
plaintiff  is  not  required  to  answer  new  matter  set  up  by  the 
defendant,  but  the  same  is  deemed  controverted  without  any 
denial.  But  we  must  administer  the  law  as  we  find  it.  This 
provision  of  our  practice  act  would  seem  to  be  a  fruitful  source 
of  moral  if  not  of  legal  perjury. 

8.  The  third  assignment  of  error  depended  upon  the  second 
and  is  already  disposed  of. 


4.  The  toarth,  fiith,  and  sixth  usignmeiits  of  error  an  aah- 
■tantially  the  same,  and  may  be  all  considered  together.  The 
defendants  offered  to  prove  that  there  waa  an  older  and  better 
right  to  the  water  in  Spenoer  and  BeDSOn,  and  that  they  had 
brought  a  suit  against  defendants  for  the  diversion  of  the  aame 
water.  This  proof  was  refused  by  the  court,  and  the  defendants 
excepted. 

This  defense  was  not  afSrmatiTely  set  ap  in  the  answer.  The 
plaintiffs,  under  the  issues  made  by  the  pleadings,  were  only 
bound  to  establish  a  better  right  than  the  defendants.  This 
they  did,  by  proving  a  prior  appropriation  of  the  water  t^ 
them.  The  simple  denial  by  the  defendants  of  all  right  in  the 
plaintiffs  only  put  in  issue  the  right  of  the  plaintiffs  to  re- 
cover as  against  the  defendants.  The  defendants,  b^ng  in  the 
actual  possession  and  use  of  the  water,  had  a  good  prima /aeie 
right  to  it;  but  when  the  plaintiffs  proved  a  prior  poaseasion 
and  use,  they  overcame  this  prima/acie  case  of  defendants.  The 
prima/acie  case  made  out  by  the  plain tiffa  was  of  exactly  the 
same  character  as  that  of  the  defendants,  but  it  was  prior,  ia 
point  of  time,  and  therefore  as  to  it  superior.  If,  then,  the  de- 
fendants wished  to  overcome  the  prima/acie  case  of  plain tiffa, 
by  showing  that  they  were  not  trespassera  upon  them,  but  upon 
an  older  and  better  right,  if  trespassers  at  all,  th^  should 
have  specially  set  up  such  matter,  and  made  Spencer  and  Ben- 
son  parties  to  the  suit,  by  filing  an  answer  in  the  nature  of  a 
croKi^bill.  A  trespasser  ^ould  not  be  beld  liable  to  pay  the 
damages  he  has  occasioned,  except  to  the  party  rightfully  en- 
titled to  them.  But  if  he  wishes  to  avoid  a  double  responsibil- 
ity as  to  the  damages,  he  must  bring  the  proper  parties  before 
the  court.  It  may  be  that  the  holder  of  the  true  title  may  not 
wish  to  assert  his  right;  and  if  he  should  not  wish  to  assert  his 
title,  the  defendant  has  no  right  to  assert  it  for  him.  The 
failure  to  assert  the  paramount  title  must  inure  to  the  benefit  of 
him  who  holds  the  oldest  prima /<urte  title.  If  any  one  acquires 
a  title  by  adverse  possession,  it  must  be  the  party  having  the 
prior  actual  possession.  The  party  having  the  prioractnal  poa- 
sesaion  is  always  entitled  to  recover  the  poaaesaion  of  the  prem- 
ises from  the  second  possessor,  when  both  claim  only  by  pooaf» 
sion,  and  the  suit  is  only  between  the  two  partiefl. 

Other  points  were  alluded  to  in  the  oral  argument  before  the 
court,  but  cannot  be  noticed,  because  not  Btated  among  thv 
points  on  file. 

Judgment  affirmed. 
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Thx  ninraxPAL  oasi  n  oitid  In  Stm  Fnmd$eo  Qaa  Oh.  ▼.  Sam  iWwctwo^ 
9  (kL  413i  MeCktrmiek  T.  BaUey.  10  Id.  2S2i  Ord  r.  Steamer  Uneh  Sam,  IS 
Id.  371;  VasBauU  r.  Auttm^  82  Id.  607;  ud  Davanay  y.  Hggenkt^,  43  Id. 
S97»  to  the  point  that  deniala  to  verified  complaint  rnnet  be  apecifict  and 
that  denials  merely  on  knowledge  and  information  are  inenfficient. 

BlOHTS  or  D0KNDAHT  IN  POBUaSION  ACUIVBT  OSB  Cf.ATMTTfO  WW  FUOS 

VoBBEBUOV:  See  Bird  v.  LiArot,  ante  p.  617»  and  note. 

Whbk  DsriNSAHT  MAT  Dbnt  qf  Invobmatiok  amo  Bblov. — 1.  Staiaionf 
BeguUUkmt. — ^At  oonmion  law,  it  was  never  allowable  to  eet  forth  in  the  plead* 
ing  that  any  facta  were  stated  upon  information  and  belief:  lSru9eoU  v.  J)oie^ 
7  How.  Pr.  222;  bat  nnder  the  reformed  procedore,  the  defendant,  in  aome  of 
the  atatea,  ia  allowed  the  privilege  of  making  a  denial  "  according  to  hie  in- 
formation and  belief,"  or  of  denying  "  knowledge  or  information  aofficient  to 
form  a  belief."  Thus  in  North  Carolina  and  Wiaconain  the  anewer  of  the  da* 
fendant  meat  contain  "  a  general  or  apedfio  denial  of  each  material  aU^gatimi 
of  the  compUint  controverted  by  the  defendant,  or  of  any  knowledge  or  in- 
formation thereof  anfficient  to  form  a  belief:"  Code  of  North  Craolina,  aee. 
243  (C.  C.  P.,  aea  100);  Overton'a  Code  of  Practace,  Wiaconain,  p.  117,  a  12S» 
aec  10.  In  Minneeota  and  Indiana  it  ia  provided  that  the  anawer  of  the 
defendant  ahall  contain  aimply  "  a  denial  of  each  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
auffidentto  form  a  belief:"  State,  of  Minneaota,  1878, p.  720;  State,  of  Indi- 
ana, Kev.  of  1876,  voL  2,  p.  60.  In  Oregon  it  ia  the  aame,  except  that  the 
denial  mnat  be  apecific:  Qen.  Lawa  of  Oregon,  1845^64, 166.  In  California, 
*'  if  the  complaint  be  verified,  the  denial  of  each  allegation  controverted  moat 
be  apecific,  and  be  made  poaitively,  or  according  to  the  infonnation  and  belief 
of  the  defendant.  If  the  defendant  haa  no  information  or  belief  npon  the 
aobject  aofficient  to  enable  him  to  anawer  an  allegation  of  the  complaint,  he 
may  ao  atate  in  hie  anawer,  and  place  hia  denial  on  that  ground:"  Code, 
Civ.  Proc,  aec  437.  Under  aection  128  of  the  New  York  code  of  dvil  pfo- 
oedore  of  1848,  it  waa  provided  that  the  anawer  of  the  defendant  ahonld  con- 
tain, in  reapect  to  each  allegation  of  the  complaint  controverted  by  the  de- 
fendant, **  a  apedfic  denial  thereof,  or  of  any  knowledge  thereof  aofficient  to 
form  a  beUef."  Thia  waa  ao  amended  in  1849  that  the  denial  might  be  either 
**  general  or  apecifio,"  or  defendant  might  make  **  a  denial  thereof  according 
to  hia  information  and  belief,  or  of  any  knowledge  thereof  aufficient  to  form  a 
belief."  Thia  aection  in  the  code  of  1861  waa  aa  folbwa:  "The  anawer  of  the 
defendant  mnat  contain  a  apecific  denial  of  each  material  allegation  of  the 
complaint,  controverted  by  the  defendant  according  to  lua  knowledge,  in- 
formation, or  belief,  or  of  any  knowledge  or  information  thereof  aufficient  to 
form  a  belief. "  It  waa  again  amended  in  1852,  providing  that  "  the  anawer  of 
the  defendant  mnat  contain  a  general  or  apedfic  denial  of  each  material  all^ 
gation  of  the  complaint  controverted  by  the  defendant,  or  of  any  knowledge 
or  information  thereof  auffident  to  fonn  a  belief:"  See  Voorhiea'a  N.  Y. 
Code  of  1862,  p.  150,  note.  And  thia  ia  the  form  in  which  that  aection 
now  atuida  in  that  atate:  K,  Y.  Code  Gv.  Proa,  1877,  aee.  500.  Thia 
form  of  denial  aeema  to  be  a  creatnre  of  the  atatnte,  and  aul^eet  to  fre- 
quent atatutocy  changea.  TUa  ia  notably  the  caae  in  New  Ycric,  aa  ahown 
above.  Thia  form  of  denial  alw  appean  tobe  a  neceaaltyondera  atatntere- 
fsiring  the  defendant  to  anawer,  under  oath,  the  allegationa  contained  in  a 
ipwified  complaint;  and  in  many  caaee  it  la  tiie  only  one  which  a  defendant 
«HioonadaBtioody  interpoae  toanyoraUof  the  allegationa  of  the  oomplalnft. 
iple,  when  an  action  ia  brooght  upon  an  aaaigned  demand*  the  de- 


626  HuiCPHBETB  V.  MgCalu  [OU. 


(mdaikt  flmy  be  wboQy  ignoimnt  of  ereiy  praoeeding  rektiiif  to  IIm  tiaiMiar, 
aod  thai  bo  nnablo  to  nnqiudifiedlj  dooy  the  loot  of  the  eirignwentt  end  9M 
the  Mme  time  may  h6  nnwilliiig  to  admit  it.  So  where  an  aotioD  is  broo^t 
egaiost  a  prindtMd  upon  a  oontraot  alleged  to  have  been  entered  into  in  hia 
behalf  by  a  general  agent,  the  defendant  may  be  in  a  poaition  in  which  lia 
cannot  truthfully  deny  all  or  any  of  the  allegationa  of  the  oomplaint,  for 
want  of  perional  knowledge  of  the  facta  alleged,  and  yet  may  not  be  willing 
to  admit  the  tmth  of  facte  awom  to  by  aperMo  of  whoee  very  ezietenoe  he 
wae  ignorant.  In  theee,  and  in  all  other  oaeee  in  which  the  defendant  hae  no 
pereonal  knowledge,,  or  means  of  personal  knowledge,  of  the  tmth  of  the 
matters  allied  against  him,  a  deniiU  of  all  knowledge  or  information  of  such 
bets  safficient  to  form  a  belief  ii  allowable  and  proper.  Bat  while  the  pro- 
priety of  this  form  of  denial  Ib  equally  apparent  whether  the  answer  is  veri- 
fied or  unverified,  the  necessity  of  its  adoption  is  not  so  apparent  in  ease  of 
an  unverified  answer.  Thus,  in  the  state  of  Missouri  and  other  code  states, 
m'here  pleadings  do  not  have  to  be  verified  under  oath,  the  defendant  nuy 
specifioally  deny  all  the  truthful  allegations  of  the  petition  or  oomplaint,  **  li 
he  wants  to  plead  a  lie,"  and  put  the  plaintiff  to  the  proof  of  his  whole  case. 
Or  he  may  state  "  that  he  haa  not  knowledge  or  infoiuiatioii  thereof  sofficteut 
to  form  a  belief,"  and  thereby  put  the  plaintiff  to  the  proof,  the  same  as  if  he 
had  specifically  denied  such  allegatioits:  Green's  PL  ft  Pt.»  see.  128;  ila 
Code  Civ.  Proa,  see.  3321.  In  New  York  the  provisioQ  aUowing  a  denial 
of  knowledge  or  information  sufficient  to  form  a  belief  formerly  related  ez> 
dusively  to  pleadings  in  oourts  of  record,  but  this  form  of  denial  is  now 
authoriied  in  justioes*  oourts  by  an  aet  permittittg  the  verification  of  plead- 
ings in  those  oourts:  Seel  Laws  of  1881,  o.  414,  see.  2,  pu  602;  1  WaifaLsw 
and  Praotioe,  178;  2  Id.  768;  8  Id.  828;  DauUmm  v.  Oarmakam,  1  B.  D. 
Smith,  144. 

ma^  Properip  be  Vmd. — This  form  of  answer  is  a  mode  of  denial,  wliere  the 
psrty  is  ignorant  of  the  fact  alleged  and  cannot  safely  deny  tiie  allegation  of 
the  complaint,  and  is  not  bound  to  admit  it,  either  in  terms  or  1^  omitting  to 
answer.  And  it  is  peculiariy  proper  under  such  ciroumetanoes,  where  tlie 
pleading  is  required  to  be  verified,  although  the  code  in  eome  states  makes  no 
distinction  in  this  respect,  whether  it  is  or  is  not  verified;  Snifder  v.  FFUfe,  6 
How.  Pr.  324.  The  opinion  of  Harris,  J.,  in  Edward§  v.  Leaf,  8  Id.  28, 
■eems,  on  the  wholes  to  give  a  dear  and  intelligible  analysii  of  this  wlmle 
subject.  He  says:  "There  are  three  forms  in  which  a  defendant  may  pat  in 
imne  the  allegations  of  the  complaint.  The  first  is,  when  the  faot  alleged  is 
a  matter  within  the  personal  knowledge  of  the  defendant.  The  second  is, 
when  the  matter  alleged  is  not  within  the  personal  knowledge  of  the  defend- 
ant, but  relying  upon  his  information,  he  either  believes  or  does  not  believe 
the  allegation  to  be  true.  The  third  Is,  when  he  hss  no  snch  knowledge  or 
information  as  will  enable  him  to  form  a  belief  whether  the  allegation  is  true 
or  not.  Theee  forms  of  pleading  may  not  be  indieoriminately  adopted.  If 
the  matter  alleged  is  such  as  mnst  from  its  very  nature  be  within  the  defend- 
ant's own  personal  knowledge,  he  csnnot  deny  it  upon  information  merely. 
If  it  be  a  matter  in  respect  to  which  he  has  no  personal  knowledge^  he  must 
deny  it  upon  his  information,  if  he  have  such  information  as  enablee  him  te 
say  he  believes  it  to  be  untrue.  When  he  is  unable,  either  from  his  own 
knowledge  or  upon  any  informati«m  he  haa  received,  to  say  whether  the  alle- 
gation Ib  true  or  not,  he  may  say  so,  and  this  will  be  suffioieat  to  put  the  alle- 
gation in  issue.    The  answer  will  be  insufficient  if  it  denies  merolj  apen 
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Infoniution  aa  ftUegfttlon  tlie  truth  or  ftdaity  of 
mt's  own  knowledge.  So»  also,  it  will  be  inmffi 
the  defendaut  haa  not  auffioient  knowledge  on  i 
without  referring  to  his  information.  It  ia  only 
edge  nor  information  to  enable  him  to  form  a  beli 
oontrovert  an  allegation  ander  thia  proTislon  of  t 

*' Tested  by  these  rules,  those  |K»rtiona  of  the 
moves  to  strike  out  are  obvionaly  defeotiTS.    Wl 
def endanta  notioe  that  the  rate  of  insnranoe  wool< 
apon  receiying  such  notioe,  they  gave  the  plaintii 
eomplaint,  are  matters  which  must  be  wttiiin  the 
defendants.    They  were  boond,  therefore,  unless 
gatioos,  to  deny  them  positively.    It  waa,  to  say 
defendanti  to  controvert  these  allegations  by  say 
knowledge  to  f onn  a  belief  in  reapect  to  them, 
graphs  to  which  the  motion  ap]^es  are  defective  f 
inatance  the  defendants  state  that  they  have  n 
form  a  belief »  and  therefore  they  controvert  the  a 
only  speak  of  their  want  of  knowledge.    Before  t 
controvert  an  allegation,  they  must  declare  not  on! 
but  their  want  of  information  alM.    It  may  wc 
could  not  say  th^  had  no  sufficient  knowledge  or  i 
to  form  a  belief  whether  the  allegations  they  we 
not.    We  have  seen  that  it  is  only  when  there  is  i 
edge  or  information  that  this  mode  of  answering  It 
ant  then  may,  ^ther  as  to  each  of  the  allegation 
allegation  in  the  complaint,  deny  **any  knowled| 
sufficient  to  form  a  belief."    Such  a  denial  is  saffic 
at  issue,  and  <>bllge  the  plaintiif  to  sustain  it  by  pn 
tive  denial;  and  it  is  unnecessary  to  go  further  and 
denies  the  same:"  Floody.  Re^mMU^  13  How.  Pr. 
Abb.  Pr.  1;  Jhmcan  v.  Z^otprence,  6  Id.  904;  8.  C, 
Bu$kiM,  7  How.  Pr.  171;  Morrow  v.  Comgm^  8 
lieJiMrrapt  16  Id.  840;  Tempter .  Murrc^^  6  How. 
Id.  821;  Oeiume  Mmtmal  Ins.  Co,  v.  AfcyniJbea,  5  I 
8Id.  28;  MelMand  v.  LeaUr,  23  Iowa,  200;  MePi 
An  answer  to  a  material  fact  stated  in  the  compla 
proscribed  by  the  code,  that  la,  of  any  knowledge  c 
fident  to  form  a  belief,  makes  a  good  Issue,  upon  wfa 
affirmative,  and  which  it  is  incumbent  upon  him  to 
66  How.  Pr.  412;  Jddboa  Sharp  Co.  v.  holkmd, 
MtrchoMUf  Bank  cf  BaUUnore  v.  Ci<y  qf  CharhtU 
Alien,  1  West  Coast  Kep.  087;  LMngeton  v.  Banu, 
mian  R'p  Co.  v.  Oregon  B^y  S  Nav.  Co.,  4  West  Coai 

When  the  requirsmenti  of  the  code  have  been  co 
additional  atatement  that  defendanta  *'  are  entirely  i| 
doeo  not  render  the  denial  afterwarda  made  any  less 
the  denial  may  be  coupled  with  a  further  statement  c 
ants  cannot  be  important,  as  long  as  the  form  prescri 
bedirectly  complied  with.  And  there  can  be  no  esse 
the  statement  that  the  defendant  haa  not  any  knowh 
that  it  had  no  knowledge,  etc;  for  the  latter  equal 
denial  of  the  eiistence,  on  the  part  of  the  dcfendat 
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Infoniiatioii  raffioleDt  to  fomi  a  belief:  Meehtm  ▼.  ffoHem  BmfhffB  Btmi^  f 
Hun,  439;  ITiehoU  ▼.  Jcngt,  6  How.  Pr.  856.  So  where  defendanti,  in  their 
Miewer,  alleged  want  of  knowledge  or  information  raffident  to  form  a  belief 
whether  the  property  belonged  to  the  pUdntifl^  and  then  set  np  an  additional 
eUnae  that  the  goods  were  delivered  by  the  plaintiff  to  the  defendanti,  and 
that  defendants  claimed  to  bold  them  at  eeonrity  for  moneys  advanced 
thereon  by  defendants,  it  was  hdd  that  the  first  clanae  of  itself  formed  a  good 
Issue,  and  that  the  second  danse  did  not  render  the  former  one  irrelevant; 
Tomnmnd  v.  PUttt,  3  Abb.  Pr.  325;  Niehoia  ▼.  Jones,  6  How.  Pr.  856.  And 
if  defendant  interposes  a  specific  denial  absolutely  to  certain  parts  of  the 
complaint,  designating  them,  and  of  his  own  knowledge,  and  then  interposes 
a  general  denial,  on  information  and  belief,  of  every  other  allegation  in  the 
complaint,  the  two  denials  do  not  conflict,  and  both  are  consistent  with  tiie 
code:  Blaie  v.  Eldred,  17  Abb.  Pr.  240.  A  specific  denial  in  the  following 
form,  "the  defendant  denies  any  knowledge  or  information  thereof  sufficient 
to  form  a  belief  as  to  the  value  of  all  or  any  of  the  said  goods,"  raises  a  good 
issue  as  to  value:  Amu  v.  Fini  Div.  8t  Paid  S  Pac.  B.  R,  Co.,  12  Minn.  418L 
Where  the  defendant  denies  all  knowledge  or  information  as  to  the  facts 
charged  in  the  complaint,  it  is  sufficient,  although  he  says  nothing  as  to  his 
belief  on  the  subject:  King  v.  Ray,  11  Paige,  235;  Morris  v.  Porter,  3  Johns. 
Ch.  296.  It  has  been  held  that  a  want  of  belief  is  sufficient  as  a  denial,  and 
that  it  is  not  improper  to  accompany  the  denial  with  a  statement  that  the 
party  making  it  has  no  knowledge  or  information  on  which  to  form  a  belief: 
Trtcuiwdl  V.  Commimoners,  11  Ohio  St.  183.  So,  under  the  New  York  code 
of  1849,  a  denial  upon  belief  alone  was  held  to  be  sufficient:  Davis  v.  PoUer, 
4  How.  Pr.  155;  and  where  the  defendant  denied  all  knowledge  of  a  fiuA 
charged  in  the  bill,  but  admitted  his  belief  as  to  the  facts  charged,  it  was 
held  unnecessary  for  him  to  deny  any  information  on  the  subject:  Doeis  y. 
Mapes,  2  Paige  Ch.  105.  If  de^dant  has  had  information  concerning  the 
allegations  in  the  bill,  aside  from  the  bill  itself,  he  must  state  his  belief  in 
legard  to  such  matters:  Devereaux  v.  Cooper,  11  Vt.  103;  UHea  Ins,  Co,  t. 
Lynch,  3  Paige  Ch.  210;  Stmth  v.  Lasher,  5  Johns.  Ch.  247.  But  when  a  de- 
fendant answers  that  he  has  not  any  knowledge  or  information  of  a  fact 
charged  in  the  plaintiff's  bUl,  he  is  not  bound  to  declare  his  belief  one  way  or 
the  other.  It  is  only  when  he  states  a  fact  upon  information  or  hearsay  that 
he  is  required  to  state  his  belief  or  unbelief:  Morris  v.  Parker,  3  Id.  296; 
King  v.  Ray,  11  Paige  Ch.  233;  Sloan  v.  LitUe,  3  Pliige,  103. 

3.  When  Denial  of  A  ny  Knowledge  or  Irt/ormation  Sufficient  to  Ihrm  a  BeHtf 
cannot  he  Properly  Used, — Although  the  denial  of  knowledge  or  information 
may  be  used  in  respect  to  every  form  of  traverse,  whether  general  or  specific^ 
yet  it  cannot  be  resorted  to  under  all  circumstances.  There  are  occasions  in 
which  the  defendant  will  not  be  permitted  to  say  that  he  has  no  knowledge 
or  information  of  the  matter  sufficient  to  form  a  belief,  because  such  a  state- 
ment would  be  a  palpable  falsehood,  a  plain  impossibility.  When  the  alle- 
gation in  the  complaint  is  of  a  fact  which  must  of  necessity  be  within  the 
personal  knowledge  of  the  defendant;  when  it  avers  an  act  done  or  an  omis* 
■ion  suffered  by  him  personally;  when,  for  example,  it  states  a  oontrMt 
entered  into,  or  a  deliberate  wrong  perpetrated  by  himself — ^he  must  m 
fily  know  whether  the  averment  is  true  or  false.  Consequently,  in  all 
where  the  busts  charged  are  within  the  knowledge  of  the  defendant,  he  musi 
answer  positively,  or  the  denial  will  be  evasive;  and  if  he  fails  to  answer  at 
all,  the  all^gationa  of  the  complaint  will  be  taken  as  true:  Ot^fital  Bank  </ 
Maeon  r.  Butha/Ml,  70 Ga.  67;  Hanmar,  Barker^  6  OoL  803;  Oregomkm S^ 
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Col  ▼.  Oregon,  It^  S  Nanx  Co..  4  Weit  Ooart  Bep.  548;  Aim  Iir€meUoo  Oa» 
Co.  ▼.  San  FnauAKO,  9  GaL  453;  Ourtw  ▼.  Riehairda^  Id.  33;  Wing  v. 
Dugaa^t  8  Bash,  583.  Neither  can  a  denial  of  knowledge  or  information 
raffident  to  form  a  belief  be  interposed  where,  from  aU  the  circnmatancea 
of  the  caae,  the  defendant  is  neoeaearily  preenmed  to  haTe  knowledge  of  the 
allegations  of  the  oomplaint,  or,  as  it  is  sometimes  expressed,  when  snch 
allegations  are  " presomptively  within  the  knowledge  of  the  defendant:** 
CapUtd  Bank  of  Macon  ▼.  Bnther/ordf  mpra;  Pahner  v.  Tates^  3  Sandf.  137; 
Riehardaon  v.  WUtan,  4  Id.  708;  Ketcham  v.  Zerega,  1  £L  D.  Smith,  553; 
Fale$  V.  Hieka,  12  How.  Pr.  153;  Hanna  t.  Barber,  6  Col.  303;  ^tcm- 
phreya  v.  McCaU,  0  CaL  59;  San  Franeioeo  Otu  Co,  v.  San  Franciseo,  Id. 
453;  LtwU  t.  Acker,  11  flow.  Pr.  163.  Thus  a  party  cannot  plead  ignoranoe 
of  a  publio  record  to  which  he  has  access,  and  whioh  affords  him  all  the  means 
of  information  necessary  to  obtain  positive  knowledge  of  the  fact.  When  a 
party  is  pointed  to  the  record  of  an  instnunent  in  the  pleadings,  he  is  not 
permitted  to  answer  that  he  has  no  knowledge  or  information  sufficient  to 
form  a  belief  wliether  there  is  snch  an  iDstrument  or  not.  Defendant  has  the 
privilege  of  oonsnlting  the  public  records,  and  it  is  intended  that  he  shall  in- 
fonn  himself  upon  the  subject:  OoodeU  ▼.  Blumer,  41  Wis.  444;  Hathaway  t. 
Baldvwi,  17  Id.  616;  MiUa  v.  Toum  qfJtffernon,  20  Id.  50;  SiaU  v.  McGarry^ 
21  Wia.  496;  City  qf  MUwankee  y.  O^SyUivan,  25  Id.  666;  Brown  v.  La 
Croaae  City  Oa»  Light  d!  Coke  Co.,  21  Id.  61;  Elmore  v.  HiU,  46  Id.  61^  Union 
Lumbering  Co.  v.  Board  qf  Superviaore,  47  Id.  245.  And  a  denial  of  knowl- 
edge or  information  sufficient  to  form  a  belief  cannot  be  interposed,  even  to 
an  allegation  as  to  which  the  defendant  is  bound  to  make  inquiries  and  inform 
himself  before  answer:  Hanee  v.  Bumming,  2  E.  D.  Smith,  48;  People  v.  ATe- 
Cumber,  15  How.  Pr.  186;  S.  0.,  27  Barb.  632;  18  N.  Y.  315;  />aew  v.  i/opes, 
2  Paige,  105;  San  Frandeoo  Oaa  Co.  v.  San  Frandaeo,  9  Gal.  453;  Curtia  v. 
Bieharda,  Id.  38.  It  has,  however,  been  lately  held  in  Oregon  that  a  defend- 
ant is  not  bound  to  inform  himself  concerning  the  truth  of  aa  allegation 
of  ^ioh  he  never  had  any  knowledge,  before  answering  the  same;  and 
that  a  denial  of  any  knowledge  or  information  thereof  ia  a  sufficient  de- 
nial: Oregonian  Ry  Co.  v.  Oregon  Ry  A  Nav.  Co.,  4  West  Coast  Bep.  548^ 
In  that  case  it  was  further  said  that  a  party  may,  by  the  force  of  a  statutoi 
have  constructive  notice  or  knowledge  of  the  existenoe  and  contents  of  a  pri* 
vate  writing  duly  admitted  to  record  in  a  public  registry,  but  there  is  no  pre> 
sumption  that  he  has  any  actual  knowledge  or  information  on  the  subject 
unless  it  also  appears  that  he  had  some  connection  with  the  transaction  con* 
tained  in  the  record,  or  rakktion  to  the  proceeding  out  of  which  it  grew.  H 
was  also  said  that  a  party  is  under  no  obligation  to  inform  himself  concerning 
any  matter  of  fact,  so  that  he  may  answer  an  allegation  relating  to  it  posi- 
tively, unless  it  be  to  recall  and  verify  that  knowledge  or  information  of  th* 
matter  whioh  he  onoe  had  and  is  still  presumed  to  have,  but  which  may  hav* 
become  dim  or  confused  In  his  mind  by  reason  of  the  lapse  of  time  or  other 
circuinstanoes:  Id.,  549,  550.  In  that  case,  also,  the  question  of  knowledge 
concerned  the  eadstence  and  contents  of  documents  made  and  registered  ia 
Great  Britain,  and  it  may  be  that  the  rule  there  laid  down,  under  the  pecu- 
liar circumstances,  is  correct;  but  there  is  much  reason  for  the  position  thai 
when  a  party  to  a  suit  can  obtain  information  by  inspecting  records  and  files 
which  are  within  a  conTenient  distance,  or  when  he  has  other  means  of  informa- 
tion within  his  power,  such  denial  should  be  treated  as  a  sham:  IlealheHy  t. 
Hadky,  2 Or.  275;  Hance  v.  Rnmming,2KD.  Smith,  48; SanlVafknaco Oaa 
Co.  y.  Sem  FVaneiaoo,  9  CaL  4S3.    ButitwUliiot  be  so  treated  unless  itap- 
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pean  that  the  pwtf  had  Hm  meftaiof  obtaining  information  dinotiy  wltiiia 
his  reach:  Wesmm  t.  ./imU,  1  Abh.  Pr.  264*  If  from  lapse  of  time  or  otbar 
circnnigtanoee  defendant  cannot  admit  or  denj  facts  apparency  within  his 
knowledge,  he  most  in  his  answer,  or  in  the  affidavit  verifying  it,  set  np  snch 
oironmstanoes:  Rkhardmm  v.  WilUrn^  4  Sandf.  706;  Keieham  v.  Zeregii,  1  E. 
D.  Smith,  553.  It  is  bad  pleading  on  the  part  of  a  corporation,  or  of  a  prin- 
cipal, to  deny  "  knowledge  or  information  sufficient  to  form  a  belief  *  of  aota 
alleged  to  have  been  done  by  defendant's  agent  or  partner:  Shearman  v.  K. 
r.  Central  MUU,  1  Abb.  Pr.  187;  LewU  v.  Aeber,  11  How.  Fr.  183;  Chap- 
man  v.  Palmer,  12  Id.  37.  Want  of  knowledge  or  information  sufficient  to 
form  a  belief  as  to  whether  the  note  sned  on  was  at  its  maturity  duly  pre- 
sented, and  payment  demanded  and  refused,  is  not  a  sufficient  denial  when 
the  protest  itself  is  on  file,  because  that  imports  information,  and  if  defend- 
ants refuse  with  that  information  to  form  a  belief,  their  pertinacity  in  that 
regard  cannot  be  allowed  to  operate  to  the  prejudice  of  the  plaintiff:  Huffaher 
V.  National  Bank  qf  Monticello,  12  Bush,  287:  I^teman  v.  Ourran^  1  Minn. 
189.  Allegation  that  defendant  **  does  not  know,  of  his  information  or  other- 
wise, that  the  plaintiff  had  commenced  the  action  in  the  complaint  men- 
tioned," is  not  a  denial:  Sojfre  v.  Cushmg,  7  Abb.  Pr.  371.  The  denial  of  an 
immaterial  allegation  in  the  complaint  is  not  sufficient  to  put  ^e  all^gatioB 
at  issue:  Freeman  v.  Curran,  1  Minn.  169.  And  where  it  is  impossible  to 
diitinguiBh  the  allegations  denied  upon  knowledge  from  those  denied  from,  a 
want  of  knowledge  or  information  sufficient  to  form  a  belief,  the  ansm'er  will 
be  held  insufficient:  Sheldon  v.  Sabm,  4  N.  Y.  Civ.  Proo.  9. 

A  denial  of  knowledge  or  information  sufficient  to  form  a  belief  whether 
facts  or  allegations  in  the  complaint,  taken  conjunctively,  are  true,  is  also 
bad.  It  is  neither  a  general  nor  specific  denial,  within  the  meaning  of  the 
code.  If  it  be  intended  to  deny  all  the  allegations,  it  should  be  done  dis- 
junctively: Tcmng  v.  CatleU,  6  Duer,  437,  443;  Ilopkine  v.  EvereU,  6  How. 
Fr.  159.  An  answer  denying,  upon  information  and  belief,  a  matter  of  pub- 
lic record  ii  not  sufficient  to  raise  an  issue:  City  ^fMilwankes  v.  O^SuOtWMn, 
25  Wis.  888.  Thus,  where  a  complaint  avers  the  making  of  a  deed,  sets  it 
out  m  hose  verbaf  and  states  the  volume  and  page  of  the  records  where  it  is 
recorded,  a  denial  in  the  answer  of  "  sufficient  knowledge  or  information  to 
form  a  belief,**  as  to  these  averments,  ii  not  sufficient  to  raise  an  issue: 
Ooodell  V.  Blumer,  41  Id.  438.  So,  where  a  complaint  against  a  corporation 
alleges  facts  necessarily  within  the  knowledge  of  the  officers  of  the  corpora- 
tion, or  evidenced  by  the  records  and  papers  under  their  official  control: 
Mille  V.  TVnm  qfjffferaon,  20  Id.  50.  A  defendant  who  admits  that  he  exe- 
cuted an  instrument  upon  which  he  is  sued  cannot  deny  information  suffi 
cient  to  form  a  belief  as  to  facts  stated  in  the  instrument,  but  he  is  en- 
titled to  an  inspection  of  the  original  to  enable  him  to  answer  whether  it 
Is  correctly  set  forth  in  the  complaint:  Weseon  v.  Judd,  I  Abb.  Pr.  254;  and 
he  must  answer  as  to  all  facts  within  his  knowledge,  or  which  he  can  ascer- 
tain from  an  inspection  of  books  and  papers  in  his  possession  or  under  his 
oontrol:  Davie  v.  Mapes,  2  Paige,  105.  The  defendant  will  be  presumed  to 
have  notice  of  a  judgment  against  him  in  the  same  courts  and  unless  he  gives 
some  explanation,  showing  his  good  faith  in  the  matter,  and  that  hia  answer 
is  not  fidse  or  evasive,  he  will  not  permitted  to  deny  knowledge  or  informa- 
tion sufficient  to  form  a  belief  oonoeming  the  same:  Ketcham  v.  Zerega,  1  B. 
D.  Smith,  553.  Where  a  defendant  wishes  to  rest  his  denial  of  the  fad 
alleged  upon  his  ignorance,  he  must  aver  that  he  has  neither  knowledge  nor 
information  sufficient  to  form  a  beliel    The  requirements  of  the  code  em  not 
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Mtlf6ed  bj  aU^ging  a  waai  of  kaowledg*  ooly  wifBdmit  to  lonii  a  bdkl i 
Id.;  Edwards  v.  £«i^  8  How.  Pt.  28;  iToHon  t.  TfariKr,  8  Bdw.  Oh.  106; 
Heyt  V.  BoUm^  38  How.  Pt.  266;  8.  C,  2  Daly.  281;  BwM,  t.  Xoiftcr,  6 
Johns.  Ch.  247;  contra;  So^rt  v.  OuMug,  7  Abb.  Pr.  871*  note;  McKmmh 
T.  fTflwiUn^toii  Life  /m.  C».,  2  Dia.  228.  Nor  ia  it  aaffioient  for  defendant  to 
answer  aa  to  hia  want  of  Ifliormation  alone  sufficient  to  form  a  belief:  Lhjfd 
T.  BfuruB^  38  K>  Y.  Super.  Ct  423;  JSdwarda  ▼.  Lent^  8  How.  Pr.  28;  PeopU 
T.  MeCumber^  16  Id.  189;  HoMtematm  t.  (Troy,  6  N.  T.  Civ.  Proo.  224,  note; 
Maamif  dt  Co.  v.  /VvncA,  23  Iowa,  250.  The  denial  most  be  of  any  knowl- 
edge aa  well  as  of  any  information:  HaaUemann  ▼.  Orayp  Edwards  ▼.  Xent, 
//eye  v.  BoHea,  Smith  v,  Ltuher,  Mannf  A  C<k  ▼.  French^  NorUm  v.  ITarner, 
lAoyd  T.  Bums,  supra.  An  allegation  that  defendant  is  "not  informed," 
and  "  cannot  state,"  is  not  warranted  by  the  code:  EUon  v.  Markhamt  20 
Barb.  343;  although  under  the  old  chancery  practice  defendant's  answer  that 
be  "  was  utterly  and  entirely  ignorant"  was  held  sufficient:  Marrii  r.Parhert 
3  Johns.  Ch.  296.  But  the  allegation  of  a  defendant,  brought  in  by  supple- 
mental complaint,  of  hia  ignorance  as  to  a  fact  admitted  by  the  answer  of  the 
original  defendant,  to  whose  interest  he  has  succeeded,  does  not  put  such 
fact  in  issue:  Forbes  v.  Waller,  25  N.  Y.  430;  S.  C.,  25  How.  Pr.  166;  4  Bosw. 
475,  sub.  fiom.  Forbes  v.  Logan, 

4.  When  Denial  upon  If^fomuUiom  and  BeHkJ  may  be  Properly  Used, — 
Under  the  California  oode,  the  defendant  must  controvert  the  allegations  of 
a  verified  complaint  podtively  when  the  facto  are  within  hia  personal  knowl- 
edge, or  when  they  are  presumptively  within  his  own  knowledge.  See  princi- 
pal case,  and  Oiirtif  v. /?JcAarde,  9  CaL  33;  San  FraneiseoOasOo,r,  San  Fran- 
decot  Id.  453.  But  he  may  deny  upon  information  and  belief  when  the  facte 
alleged  in  a  verified  complaint  are  not  within  his  personal  knowledge,  or  when 
they  are  not  presumptively  within  his  personal  knowledge:  Id.  Theee  are  the 
two  forma  only  in  which  Uie  allegations  of  a  verified  complaint  can  be  contro- 
verted in  California  so  as  to  raise  an  issue,  and  a  denial  in  any  other  form  can 
have  no  legal  efiect.  But  a  denial  of  the  material  avermento  of  the  com- 
plaint, upon  information  and  belief,  is  sufficient  to  raise  an  issue  to  be  tried, 
if  the  facte  alleged  are  not  within  the  personal  knowledge  of  the  answering 
defendant:  Roussin  v.  Steuiarl,  33  CaL  208;  VassauU  v.  AusUn,  32  Id.  597; 
Jones  V.  CUy  qfPetahma,  36  Id.  230;  People  v.  Oartfe,  1  Idaho,  753;  Kitchen 
V.  Wilson,  SO  N.  C.  191;  Bobbins  v.  Baker,  2  Or.  52;  StrwoMdge  v.  diiy  qf 
Portland,  8  Id.  67;  Wilson  v.  Allen,  11  Id.  154;  Wadleigh  v.  Marathon  Co. 
Bank,  58  Wis.  546;  Maclay  v.  Sands,  94  U.  S.  586.  Thus  an  administrator 
may  so  deny  the  execution  and  delivery  of  the  deed  of  an  intestote,  referred 
to  in  the  complaint:  Thompson  v.  Lynch,  29  CaL  189.  But  where  a  material 
fact  stated  in  a  verified  complaint  is  denied  upon  information  and  belief,  the 
answer  should  stete  how  it  happens  that  defendant  is  without  knowledge  as 
to  the  factaverred:  ^fOMm  v.  £^  25  Id.  189;  VassauU  v.  Austin,  32Id.  597. 
The  recovery  of  a  judgment  is  not  presumptively  within  the  knowledge  of 
defendant,  because  a  judgment  in  form  is  sometimes  obtained  without  any 
knowledge  of  the  defendant  respecting  it.  But  it  is  his  duty  to  inform  him- 
self respecting  it^  so  that  he  may  be  able  to  determine  whether  he  can  deny, 
in  any  form,  the  exiatence  of  the  judgment  described  In  the  complaint,  or 
wliether  he  must  admit  it»  either  in  terms  or  by  implication  from  his  silence. 
If  he  has  received  information  about  it^  and  believes  it,  he  may  predicate  an 
answer  upon  suoh  information  and  belief,  denying  that  any  such  judgment 
was  recoversdx  VeusauU  r,  Austin^  supra;  see  alao  Curtis  v.  Riduurds,  8 
CaL  88. 


Under  tiw  CUifomim  oode,  an  allagation  of  the  oomplAiDt  cui  in  no  cmp  b* 
Hmtrorerted  by  a  daniAl  of  lufficienC  knowledga  or  informatim  upon  the  anb- 
faot  to  form  a  belief  when  the  facta  are  preininptiTely  within  hb  knowlod^i 
OurtU  T.  Richard*,  B  CaL  33;  and  an  allegatiuu  of  the  death  of  plaintiff^ 
aoeeator,  in  a  verified  complaint,  ia  not  (nOioieiitty  ooatro*«rtad  by  an  &▼«■<■ 
ment  in  the  anawer  "Uiat  defendant  haa  not  aaffident  knowledge  to  form 
a  belief,  and  therefore  neither  admit*  nor  denlMi"  AttdemM  t.  Pturher, 

5  Id.  197.  So  in  an  action  for  a  treapaw  npon  land,  alleged  by  the  txnu- 
pUnt  to  be  in  the  poaaeeuon  of  the  plaintiff  at  the  time  of  the  nnla^rfnl 
Hitay  thereon  by  the  defendant,  the  allc^aUoa  of  poweaiioo  oannot  be  «nffi. 
dently  travened  by  defendant's  averring  in  hia  aniwer  that  to  the  best 
of  hii  information  and  belief  he  did  not  coninit  Uie  grievance  npon  any  land 
in  the  lawful  pooeMlon  of  the  plaintiff;  McComict  *.  Bailef,  10  Id.  227. 
A  >pecifia  allegation  of  a  contract  ina  verified  complaint  ii  not  anfficiently  oon- 
tniverted  by  an  an>wer  that  defendant  haa  do  knowledge  or  infomtatioa  r«- 
apecting  the  aame,  and  therefore  deniei  the  same :  Ord  v.  Sttamer  UneU  Sant, 
13  Id.  368.  So  a  denial,  on  information  and  belief,  that  a  note  tned  oa  baa 
not  been  paid,  or  that  any  anm  of  money  ia  dot  on  it,  ii  clearly  inanfficient: 
Hook  V.  WhUt,  3a  Id.  299.  The  principle  of  tfaeaa  caMia  ia,  that  whet«  tba 
facta  stated  in  the  oomplaint  are  wititin  defendant'!  penonal  knowledge,  or 
praanmptively  within  hia  penooal  knowledge,  he  mnst  aniwer  poaitiTdj, 
and  not  upon  information  and  belief:  CtirtU  v.  RichartU,  S  Id.  33;  Smt 
FrtmtMco  Oa*  Co,  t.  San  Fraaaao),  Id.  453)  Bromt  v.  SecO,  2S  Id.  ISO. 

6.  Oot^ietiiig  Dtdtnoiu  nf  Ntm  York  comxming  DeHiaU  vpon  IiffimttOiem 
and  JJeiiiJ'. — It  waa  at  one  time  doubted  whether,  nnder  the  code  of  New 
York,  a  denial  oonld  be  made  npon  information  Mid  belief:  HaeheU  r. 
Hie/tardi,  3  K  D.  Smith,  13;  8.  a,  13  K.  Y.  138;  and  there  ai«  c>a« 
holding  that  under  that  code  a  dmiial  npon  information  and  belief  ia  n« 
travene,  and  ia  nnanthoriied:  Theraiton  v.  JleSpedm,  2  Hilt.  1;  Ptnatrt 
V.  Jlome  etc.  R.  ff.  Co.,  3  Hnn,  285;  S.  C,  A  Tbon^.  i  C  449)  BmmlmrM 
T.  HUxiwell,  68  How.  Ft.  312;  PtxiU  Mfg.  Co.  v.  JortUm  Inm  etc.  Co.,  S 
N.  Y.  Civ.  Proo.  372.  In  the  caae  laat  cited  it  waa  aaid  that  the  mode  of 
anawerinK  praaoribed  by  the  oode  is  clear  and  simple,  and  it  was  intraded 
tliat  it  ahould  lie  aabetantially  followed.  In  other  caaee,  however,  it  has 
been  held  that  a  defendant  may  deny  upon  information:  HetroM  r.  PtanaO, 

6  Abh.  N.  C.  BO;  Stent  v.  Con.  Nat.  Bant,  Id.  SS;  Sayre  v.  Cvthintj,  7  Abb 
IV.  321,  note;  BnMerUm  v.  Doieney,  69  How.  Pr.  206;  8.  C,  21  Hun,  438; 
Uatdtram  V.  Maiming,  5  N.  Y.  Civ.  Proo.  221;  liurU]/ v.  Oerma»  Am.  Boat, 
Id.  172;  MaiMMUy  r.  Bromdl  tic  Printing  Co.,  Id.  431.  In  the  latter  oaae 
it  is  held  that  a  corporation  may  deny  the  all^ationa  of  a  complaint  in  an  ao- 
tion  against  it  on  information  aod  belief.  It  mnat  be  obaoved  that  answer. 
Ing  on  information  ia  not  denying  on  information  and  belief:  Slaie  v.  EUrtd, 
16  How.  Pr.  240.  And  the  New  York  rule  now  is,  that  a  party  haa  no  right  to 
interpose  an  nnqaaliGed  denial  in  a  verified  aaswer  nnlesa  it  be  foooded  npcB 
personal  knowledge,  and  that  where  he  has  no  positive  knowledge,  but  bsa 
knowledge  or  information  sufficient  to  form  s  belief,  he  ia  not  only  pennittod, 
bat  boondatbia  peril,  to  deny  oponinfonnatioi)  and  belief;  Brotlitrloity.Di'^ 
■cy,  21  Han,  436;  S.  C,  CB  How.  Pr.  206.  It  waa  not  the  Intention  of  the 
l^islaturatooompela  party  toadmitanaUegation  that  he  ia  satisfied  is  falsK 
bat  of  which  he  baa  no  knowledge,  oi  else  commit  perjury  by  an  aheolnta 
denial,  or  an  allttgatinn  of  want  of  information  saffiment  to  form  a  belief: 
tAdgtneootll^g.Co.-r.Baird,^Vi.Y.(^y.^it».&t.    But  a  denial  on  infcnoa- 
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Uoa  and  boUof  will  not  \m  permittod,  when  it  mppmn  bf  mouatgadtoteJ 
fnoi  that  the  dcfaacbuit  must  have  penonal  knowledge  id  the  aPegetione  ol 
the  oompbint  whioh  he  deniea  **<m  fakl6niiatio»  and  hdief:"  Sherman  t. 
Boekm,  7  Id.  M,  and  note  thereto  oontaining  nany  collected  eaeea. 

7.  B»U$  qf  PUading  AppUeahU  to  Aft{fieial  Per«oiu.~The  code  makea  no 
diatmetion  between  the  mlea  of  pliiading  applicable  to  natural  peraona  and 
thoae  applicable  to  artifieial  peraona;  and  it  impoaea  npon  the  defendant,  if  a 
natural  peraon,  and  if  a  oorporatioo  upon  ita  officera  and  agente,  tbe  duty  of 
aoqniring  the  reqniaite  knowledge  or  information  reapeoting  the  mattera  al- 
leged in  a  verified  eomplainty  to  enable  them  to  anawer  in  tbe  proper  form: 
Sam  Ftamdan  Oa»  Co,  t.  £km  I^ranei9C0^  9  CaL  408.  A  corporation  may 
deny  the  all^gationa  of  a  complaint  in  an  action  againat  it  on  information 
and  belief:  Macamk^  t.  Brmndl  ete.  PtwJ^  Co.,  6  N.  Y.  Civ.  Proo.  431; 
Wadkigh  t.  Mwraikm  Co.  Bank^  58  Wia.  546.  And  in  an  action  againat  a 
corporation,  an  anawer  which,  '*  npon  information  and  belief,  deniea  each  and 
every  allegation  of  the  oomplaint,  except  the  allegatio]]  of  the  defendants 
iaoorporation,''  createa  a  triable  iaane:  Mttcandep  v.  Bromell  tte,  Printimg 
Oa.,  mtpra.  Where  a  complaint  ailegea  the  creation  of  a  corporation  accord- 
ing to  law,  either  domeatic  or  foreign,  a  aimple  allegation  in  the  answer  that 
the  defendant  baa  no  knowledge  or  information  aafficient  to  form  a  belief  aa 
to  whether  the  plaintiff  ia  a  corporation  or  not,  created  by  cr  ander  tiie  lawa 
raforred  to,  ia  not  aafficient  to  pnt  the  plain tiflT  npon  proof  of  ita  corporate 
firiatifiiiffie,  where  a  atatnte  reqniree  the  plaintiff 'a  corporate  character  to  be 
nffirmatively  denied:  Concordia  Saomga  mnd  Aid  Au'n  t.  Reed^  93  N. Y.  474; 
Crane  Broo,  Mfg.  Co.  t.  iforM,  49  Wia.  868;  BtngaUm  v.  Thingpolla  Steam- 
Mip  Co.,  8  N.  Y.  CiT.  Proc  263;  S.  0.  affirmed,  4  Id.  260;  81  Han,  96; 
Bn$A  Bioer  Bank  v.  RogerB^  7  Boew.  49S.  8o  where  tiie  corporation  ia  de- 
fendant, and  otganiaed  aa  above,  an  anawer  made  in  the  name  of  the  comp 
pany,  and  verified  by  ita  president,  denying  knowledge  or  information  aaffi- 
cient to  form  a  belief  aa  to  allegation  concerning  tbe  existence  of  each 
corporation,  will  be  treated  aa  an  adTniasion  of  that  fact:  Brown  ▼.  La  Crotoo 
CUg  Oa§  Light  S  Coko  Co.^  21  Win.  &l.  And  thia  ia  becaaae  an  allegation  hi 
an  answer  npon  information  and  belief  that  n  defendant  ia  not  and  never 
waa  a  corporation  does  not  pat  in  issue  the  inoorpoiatioo  of  the  defendant: 
Beng§ton  v.  TkkigvaBa  Stetwuhip  Co.,  snpra.  The  party  intending  to  raiae 
the  iasae  aa  to  the  existence  of  the  incorporation  ahoald  be  held  to  a  positive 
allegation  to  that  effect,  and  thia  rale  is  peculiarly  applicable  where  a  com- 
pany holding  itadf  out  to  tbe  world  aa  a  corporation  deniea  ita  own  exist- 
ence: BengBtcn  r.  Thingvatta  SteamMp  Co.,,  tupra;  Jack&on  Sharp  Co.  v. 
Hottand,  14  Fla.  884.  In  an  action  against  a  corporation,  an  anawer  upon 
information  and  belief  admitting  that  both  plaintiff  and  defendant  are  cor^ 
porationa,  and  denying  each  and  every  allegation  of  tbe  complaint,  ia  frivo- 
hma,  and  createa  no  Isaac  whatever:  Pratt  Mfg.  Co,  v.  Jordan  Iron  etc.  Co., 
6  K.  Y.  Civ.  Proc  372;  S.  C,  83  Hon,  143.  A  denial  of  any  knowledge  or 
information  aafficient  to  form  a  belief  aa  to  mattera  of  record  ia  evasive,  and 
doea  not  raise  an  isaue:  MHU  v.  Town  qfJ^gtrmm,  20  Wia.  60;  City  qf  MO- 
wanhee  r.  O'SuUivan,  Id.  666. 

&  Whether  Mixaci  WortU  ^  StaMe  mnet  be  FoUcwed.—lt  ia  not  always 
that  a  denial  ahali  be  in  the  exact  worda  of  the  statute  in  order  to 
an  issue.  Thus^  in  Oalifomia,  where  the  statute  required  the  denial  to 
he  ''according  to  his  information  and  belief,"  the  defendant's  denial  **on  in- 
iarmation  and  belief**  waa  held  to  be  aafficient  to  raise  an  issue:  Bonmn  ▼. 
S80sL211.    So  with  n  denial  "upon  information  and  belief:"  Foe 
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whole,  or  a  oerteia  portloii  ilMraof ;  or  a  tpedfio  divaol  deoiftl  of  partleaUr 
allogatioiis  wUdi  am  idontifled;  or  a  direet  denial  of  any  knowledgo  or  in- 
formation.miffioiflat  to  form  a  belief  of  the  wImIo,  or  eonie  epeeifled  portioo 
of  the  complaint;  but  whiehoTer  mode  ia  adopted  must  be  a  direct,  podtiTe, 
«nd  explicit  denial--a  negation,  not  an  allegation.  Tho  porpoee  of  the  pro- 
▼ieioo  in  that  code  was  to  obtain  a  categorical  issae,  and  to  prevent  raising 
issoes  by  implication  or  inference,  or  by  a  comparison  of  coonter-all^gations 
and  contrsdictory  statements  in  the  pleadings.  Merely  making  a  ooonter- 
statement,  or  giving  a  different  version  of  the  matter  from  that  contained  in 
the  complaint,  without  in  terms  denying  the  allegations,  is  insofflcients 
Pcwarny.  Borne  eU,  i?.  i?.  Co.,  8  Hon,  286;  8.  G.,  6  Thomp.  &  0. 449. 

10.  ilfect  qf  Skamu  amd  Fnwcloue  Anmoer§^Remedie$.^Whak  there  is  no 
sufficient  denial  for  the  purposes  of  the  action,  the  oompbunt  is  admittsd: 
Swinburne  v.  SioekweU^  68  How.  Pr.  312;  Pmoen  v.  Borne  ele.  B.  B.  Co.,  8 
Hon,  286;  &  C,  6  Thomp.  k  0.  449;  Ord  v.  Steeumr  Unde  8am^  13  OaL 
869;  Brown  v.  La  Oroeee  OU^  Oae  Light  S  Ooie  Co.,  21  Wis.  51;  Brown  v. 
8€0ii,  26  GaL  196;  SmUh  v.  Woodn^f,  1  Handy,  276;  Tkertmom  v.  MeSpedom^ 
2  Hilt.  1;  Llo^  v.  Sterns,  88  N.  Y.  Super.  Ct.  423;  Wing  v.  Drngtm,  8  Bosh, 
683.  This  is  sometimes  the  mandate  of  the  code,  but  where  no  such  pto- 
viaion  eziBts,  other  remedies  may  be  resorted  to^  as  will  be  seen  farther  on. 
Facts  set  forth  as  a  defense  in  an  answer  inooneistent  with  the  complaint 
cannot  be  construed  as  a  denial  so  as  to  prevent  the  allegations  of  the  com- 
plaint from  being  taken  as  true:  Swinburne  v.  Siodbw^  mtprtu  Sham  and 
frivolous  answers  upon  information  and  belief  do  not  annmnt  to  a  sufficient 
denisL  It  must  be  observed  that  a  plain  distinction  exists  In  relation  to 
sham  and  irrelevant  answers  and  those  which  are  frivobns.*  This  distino- 
tion  also  exists  as  to  the  remedy  to  be  applied  to  them.  A  sham  answer  is 
<ine  that  is  false,  and  these  wmds  as  applied  to  an  answer  are  synonymous. 
Its  essential  element  is  falnty.  A  defense  is  sham,  in  the  l^gal  meaning  of 
the  term,  which  is  so  clearly  false  in  fact  that  it  does  not  in  reality  involve 
any  matter  of  substantial  litigation:  AieMi  v.  /ones,  6  How.  Ft.  866;  Thorn 
V.  N.  r.  Central  Mm$,  10  Id.  19;  Leaeh  v.  Soifniont  8  Abb.  Pr.  1;  Thompeoi^ 
V.  Erie  B.  B.  Co.,  45  N.  T.  468;  MorUm  v.  Jddbon,  2  Minn.  219;  IkwU  v. 
Potter,  4  How.  Pr.  165. 

A  frivolous  answer  upon  information  and  belief  is  one  that  does  not  contain 
any  defense  to  any  part  of  thepUuntifTs  cause  of  action;  and  its  insuffidenoy 
as  a  defense  must  be  so  glaring  that  the  court  can  determine  it  upon  a  bare 
inspection,  without  argument:  Leach  v.  Soyntoa,  8  Abb.  Pr.  1;  Hfdt  v.  Car- 
ter, 83  N.  a  249;  MeFoHand  v.  Letter,  28  Iowa,  261.  A  frivolous  answer 
differs  totally  from  a  sham  answer  in  this,  that  the  one  is  always  assumed  to 
be  true,  and  theother  must  always  be  proved  to  be  false.  One  is  always  bad 
on  its  face;  the  other  generally  good.  One  is  decided  by  inspection;  the 
other  on  proof  aUmnde:  Niehoit  v.  /ones,  6  How.  Pr.  868.  If  matters  of 
defense  can  be  shown  to  be  dearly  f alM  or  irrelevant,  a  motion  to  strike  out 
will  reach  the  evil;  and  this  applies  to  false  denials  upon  information  and 
belief:  NiehoU  v.  Jonee,  ntpra;  CahiU  v.  Palmer,  17  Abb.  Pr.  196.  There 
are  cases  holding  it  proper  to  entertain  a  motion  to  strike  out  an  answer  as 
sham  when  the  pleadings  have  been  sworn  to:  Biekter  v.  McMurray,  16  Abb. 
Pr.  846^  note;  PeoplU  v.  MtKJwmber,  18  N.  T.  316;  8.  a,  16  How.  Pr.  186; 
Biaie  v.  SUdrtd,  18  Id.  240;  Lawrtnoe  v.  Detbff,  24  Id.  133;  Bvtterjield  v 
Maeomber^  22  Id.  160;  and  see  remarim  of  Barculo,  J.,  in  NichoU  v.  Jonee, 
empra.  But  there  are  anthorities  to  the  contrary:  Morton  v.  Jaekeon,  2  Minn. 
219:  Sherman  v.  BmehmeU,  7  How.  Pr.  171;  Whrgmaa  v.  Ilieke,  6  Abb.  Ft. 


ever,  iDdmtiDg  good  laith,  >re  aamdent  to  praT«nt  >  venfied  kimrer  Iran 
b«iiig  itrickea  out  u  iluun:  Munn  r.  Banmm,  1  Abb.  Pr.  281;  8.  C  IS 
How.  Pr.  643.  There  niut  ba  oleu  proof  U  it*  Uimtj,  wid  ft  verified  am> 
plaint  ia  not  nch  proof  i  KtUogg  v,  Baktr,  U  Abb.  Pr.  286.  A  denial  of  *aj 
knowledge  or  infonwtioB  wpeotiiig  the  elhgatione  of  tha  aunpUiot  I>  a 
nffioieot  denial,  and  will  not  b«  rtriakai  ont  aa  aham  hhIobb  it  plunly  ^ 
pMM  that  the  Mine  kfalwi  Ortgomia^  B^O^'W.OngoK  BT^A  Nm.Ca..* 
Wart  Ooart  B«p.  M8)  JTaomfqi  t.  BrwfiMii  tic  Primti»9  Co.,  6  S.  Y.  (Sr. 
Free.  431;  Oroeen'  Btmk  t.  O'JtoMnbt,  6  Hon,  IS.  But  otherwin  il  the  d»- 
tendant  have  penonal  knowledfce,  eto.i  S/umtait  v.  Boelm,  7  N.  T.  Civ, 
Pros.  S4;  Ham»  v.  Bummiag,  2  E.  D.  Smith,  4S.  Sham  and  inelevaat 
aniw«ra,  it  appean,  then,  may  beatrickenontim  DMitlon:  Blah$  r.  Eldrtid,W 
Bow.  Pr.  2M;  Latmmie  v.  Dtrbg,  24  Id.  133;  Peofit  v.  Jfct^aiier,  27  Bvh. 
632;  S.  C  18  N.  Y.  316.  The  motion  moat,  of  oooiw,  be  made  on  kffidavilai 
Livittgiluit  V.  nammtr,  7  Boaw,  <70;  yet,  where  the  defendant  intorpoee*  ■■ 
affidavit  that  tha  answer  wu  pni  in  in  good  hith,  and  not  for  delay,  and 
■akea  an  affidavit  of  merita,  the  motimi  to  itiike  oat  hU  defetMo  aa  ihas 
■boold  be  denied:  ifcndnvon  v.  MmuiiMg,  S  N.  Y.  Qv.  Proa.  221. 

Bnt  thia  power  of  atriking  out  ahoold  be  oantioosly  ezareiaed,  for  tt  dia- 
poaee  of  the  defeadant'a  p1ee<ting  in  a  very  anmmary  way,  and  may  do  him 
inJDstioe,  »M  it  etrikea  hii  defetMe  frtm  the  recxird.  And  yet  if  the  anawtf, 
alleged  to  be  ihun,  oontain,  as  it  may,  matter  which,  if  true,  would  eoniti- 
tDte  a  defense  to  the  action,  he  may  obtain  redrea  <m  ^ipeal.  If  the  anawer 
doei  not  involve  the  merite  of  the  aotion,  or  affeot  a  sobatantial  right,  il 
ooght  not  to  be  permitted  to  ataod.  The  policy  of  the  code  U  to  biiog  plead- 
ings to  the  teetoE  tmth  and  aabatapoe.  Henoe  ahamaand  irrelevant  dtfwiiM 
may  be  atrioken  ont  on  motion,  and  frivolona  defenses  may  be  overruled  and 
Judgment  given  in  a  atuiunarj  way:  PtopU  v.  ilcGnaber,  27  Barb.  032;  S.  C- 
affirmed,  18  N.  Y.  316;  IS  How.  Pr.  186;  fltyrp  v.  Boger,  S  Id.  21G.  Thi 
doctrine  of  thcee  CMee  was,  that  a  danial  of  knawledga  or  information  nffi- 
eient  to  form  a  belief  as  to  an  allegation  in  the  oomplaint  nmmnming  ^  matter 
Deceaiarily  within  defendanl's  knowledge  might  be  atricksn  oat  aa  ihsm) 
and  even  thst  a  positive  general  denial  might  be  thna  atrickan  out,  proridad 
it  waa  shown  on  affidavits  that  it  was  dearly  falaeL  These  eaaes,  however, 
were  overruled  by  Wa^ad  v.  Tfoi,  46  N.  Y.  2S1 ;  Thoa^Km  v.  Xrit  B.  B. 
Co.,  Id.  468.  Theae  latter  decisionB  are  based  on  the  groiuid  that  the  grant- 
ing of  Buoh  a  motion  would  be  tantamoont  to  denying  the  defendants  ri^ 
to  a  trial  by  jury:  and,  on  motion  to  strike  ont  an  answer  as  false  or  shai4 
have  been  followed  by  Robf  r.  Bailodt,  fi  Abb.  N.  a  86;  Oroeen'  Bant  v. 
O'AiMirJx,  0  Hun,  18;  hot  in  A'ay  V.  CAiireJW^  10  Abb.  N.  G.83,ai)d  SAermoa  V. 
Boehm,  7  N.  Y.  Qv.  Proc  34,  the  doctrine  of  Wui/iaiid  v.  J^tat  and  Tkoi^ 
mm  V.  Erie  R.  S.  Co.,  mpra,  haa  been  dtatingniihed  and  limited.  For  ex- 
amples o(  frivolona  answera,  aee  Bamlai  v.  Salter,  6  Abb.  Pr.  226,  and  not* 
thereto;  PraU  MJg.  Co.  r.  Jordan  Inm  Oe.  Co.,  &  K.  Y.  Civ.  Proc  ST% 
Powen  V.  Borne  etc  B.  B.  Co.,  3  Hnn,  286;  8.  a,  fi  Tbomp.  t  C.  M"! 
and  for  instance*  In  whiofa  it  was  held  improper  to  deem  loeh  aiiswen> 
•ee  I>aBU  v.  Potter,  4  How.  Pr.  I6S;  Livmgeloit  v.  Hammer,  7  Boaw.  SiDj 
JfoArland  v.  Letter,  23  Iowa,  26a  It  waa  kmg  the  settled  praetiae  ff 
the  snpreme  conrt  of  New  York  to  also  strike  ont  plesdingt  which  w(H 
shady  "frivotous:"  Temple  v.  Jfarroy,  6  How.  Pr.  331.  And  an*««i 
on  infimnation  and  balief  have  been  ao  striokeo  ont:  Skaarmaa  ▼■  ^-  J" 
OaUral  MHU,    1    Abb.    Pr.    187;    Chapaum  t.   Pabmer,   12    How.   FT.  »> 
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TktmT.N.  T.  OaUrai MUU,  10 Id.  19.  Batthedootrineof  thflMOMeswaa 
Ihftt  the  court  miist  be  well  eatisfied  thmt  saeli  pleading  waa  frivolous,  and 
waa  interpoaed  in  bad  faith  for  the  porpoaea  of  delay  or  aome  other  improper 
motiTe:  Temple  t.  Mwrra/g^  Mcpro.  The  remedy  now  punned,  however, 
nnder  the  code  of  New  Taik»  ia  a  motion  for  judgment  on  the  grcnnd  of 
IriirokwaneM,  where  the  defeoae  ia  palpably  inanffident:  NichoU  t.  Jcmm^  i 
How.  Pt.  8S8;  BUe  ▼.  Eldnd,  18  Id.  240;  PwpU  ▼.  MeOumber^  27  Barb. 
(ttS;  8.  a,  18  N.  T.  815;  Pvwen  ▼.  JUme  tie.  B,  R.  Co,,  3  Han,  286;  a  a, 
6  Thomp.  k  C.  449l  Bat  judgment  on  a  friroloaa  anawer,  nnder  eeetiott 
247  of  the  code,  can  be  rendered  only  where  the  whole  pleading  ia  manifeatiy 
bady  and  not  where  tome  of  the  defenaea  are  frivolona  and  eome  good:  ChrO' 
een^  BmkY.iyjioyrbet  6  Run,  18;  Ilendenon  v.  Maiming,  6  N.Y.C^Y.^no. 
221.  In  a  proper  oaae  there  ia  no  objeetion  to  combining  a  motion  for  jndg- 
ment  on  the  gronnd  of  frivolooaneea  and  one  to  strike  out  as  sham  in  one  mo- 
tion, and  having  the  several  defecta  remedied  on  a  single  application:  PeopU 
V.  MeCkmber,  18  N.  T.  816;  8.  O.,  27  Barb.  838.  Bat  on  a  motion  tp  strike 
out  a  specified  portion  of  an  answer,  and  for  farther  relief,  etc,  the  pl^ntlif 
ia  not  entitled  to  an  order  striking  ont  the  entire  answer:  McU  v.  BwmeU,  2 
E.  D.  Smith,  60.  A  demurrer  cannot  be  interposed  to  an  answer  on  inf orma* 
tion  and  belief  which  sets  up  no  new  matter,  but  merely  denies  the  aliega- 
tions  of  the  complaint,  no  matter  how  defective  the  form  of  the  denial  may 
be.  It  is  not  every  defense  to  which  a  plaintiff  may  demar,  but  only  to  a 
def  enae  consisting  ot  new  matter  contained  in  the  answer.  The  words  of  the 
code  "consisting  of  new  matter"  are  words  of  limitation:  NichoU  v.  Lump* 
kin,  7  N.  T.  Civ.  Proo.  3,  and  authorities  there  dted;  Ktickam  v.  Zenga,  1 
K  D.  Smith,  663. 

11.  Efia  </  Ver^ktUkm,  mnd  NtOiwe  ^  Oaih  m  Ver^Ud  Pkmdmge.^ 
Section  624  of  the  New  Toi^  code  of  dvil  procedure  readas  *'  The  all^gationa 
or  denials  in  a  verified  pleading  must,  in  form,  be  stated  to  be  nuulo  by  tha 
party  pleading.  Unless  they  are  therein  stated  to  be  made  upon  the  info^ 
mation  and  belief  of  the  party,  they  must  be  regarded,  for  all  purposes,  includ- 
lAg  a  criminal  prosecution,  as  having  been  made  upon  the  knowledge  of  the 
person  verifyiug  the  pleading.  An  allegation  that  the  party  has  not  suffi* 
dent  knowledge  or  information  to  form  a  belief  with  respect  to  a  matter 
must,  for  the  same  purposes,  be  regarded  as  an  allegation  that  the  person 
verifying  the  pleading  has  not  such  knowledge  or  information.*'  This  section 
is  new.  See  Throop's  note  in  his  annotations  of  the  New  York  Code  of  Civil 
Procedure,  1877,  page  223.  Its  object  is  to  prove  the  oonsdence  of  the  party: 
Skddvn  v.  Sabin,  4  K.  Y.  Civ.  Proa  9;  and  to  settle  a  queation  with  respect 
to  which  the  authoritiea  are  exceedingly  discordant.  The  cases  relating  to 
the  proper  mode  of  stating,  in  a  pleading,  allegations  which  are  made  upon 
information  and  bdief,  and  the  oonsequeneea  of  stating  all^gatioaa  in  that 
way  which  are  presumably  within  the  parties'  knowledge,  are  too  numeroua 
to  be  discussed,  or  even  dted  at  leagtii,  in  thia  note:  See  lliroop's  note,«ti|>fts 
and  authoritiea  there  referred  to.  In  the  note  just  referred  to,  Mr.  Throop 
says:  *'The  verification  should  be  made  a  substantial  test  of  the  knowledge 
end  belief  ef  the  person  vwifyisg,  who  mnat  be  the  party,  except  in  the  cases 
wheee  oonveaisme  wquires  that  an  agent  «r  attorney  should  be  allowed  to 
make  the  affidavit  in  his  place;  and  in  those  oases  an  equally  rigid  test  should 
be  applied  to  him.  Accordingly,  this  section  requires  a  verified  pleading  to 
state,  in  terms,  that  the  allegation  ia  made  upon  information  and  belief  of  tlie 
paity,  In  eveiy  oaae  wbere  His  not  made  upon  the  pefasiisl  knowledge  of  the 
eori^ylag.    ThiswillMMooaladtotaientfarpsiiaqrtoha 
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Is  made  bj  the  perty  or  his  agont  or  ftttomey;  and  will  oooaeqnenlly  tsnd  to 
preTent  false  pleading,  which  is  now  of  very  ficeqnent  oconrraioe.  In  the 
present  state  oif  the  nathoritieay  the  oases  are  rare  where  noooTietion  oonld  be 
seeored  npon  an  indiotment  lor  the  false  ▼erification  of  n  pleading;  either  by 
the  party  or  his  agent  or  attom^,espeoiaI]y  by  the  latter;  and  oonseqnently, 
the  necessity  for  verification  is  rarsly  a  sabstantial  impediment  to  falsehood 
where  the  pscson  making  it  is  not  restrained  by  Ids  own  oonsoienoe: "  See 
also  l^id^ensood  Ufg.  Co.  ▼.  Bakrd^  6  N.  Y.  Civ.  Proo.  54.  The  verifioatiim 
can  liave  no  effect  in  determining  the  Mvoloosness  <rf  tlie  answer:  Thotm  v. 
N.  r.  Cenlrai  l/tfb,  10  How.  Pr.  19.  The  real  iasoe  oo  %  motioQ  for  jodg- 
ment  on  the  answer  as  frivolous  is«  **  Is  the  complaint  tme  t "  ifefros  v.  Peor- 
icitf,  6  Abb.  N.  0.  90.  If  tha  defendant  commits  peijary  in  verifying  an 
answer,  he  ought  to  be  prosecoted  therefor.  If  plaintifi,  wlio  complain  ol 
injury  from  delay  by  the  frandulent  interposition  of  false  anawen,  would  per- 
form th^  duty  incumbent  upon  every  good  dtiaen,  to  proeeouto  thoee  imowa 
to  be  gidlty  of  perjury,  they  would  eflbotnally  atop  auoh  en  abase:  W^/tmA 
V.  IVson,  45  N.  Y.  28ft. 


BOBQiBON  V.  MaQEB. 

19  Oaupoisia.  81 J 

OoirfBAOT  u  VounncABT  and  Lawvul  AoBXDiXBn  by  oompetsBi  partial 

for  n  good  consideration,  to  do  or  not  to  do  a  spedfled  thing. 
OnuoAtiov  ov  OomPBAOT  n  TuFAraiP  if  the  end  contemplated  by  It  Is  sub* 

stantially  defeated.    A  dormant  rigbt  that  cannot  be  enloroed  is  nor||^ 

ataa 
BioBT  AND  BmxDT  must  stand  or  fall  together;  to  deny  the  latter  la  to 

impair  the  former. 
Obuoahon  ov  CoNTHAcr  hat  bi  TMFAnrwi  wHhoat  being  entirely  derttoyed. 

It  is  impaired  if  conditions  are  ezaoted  which  did  not  exist  when  it  wm 

entered  into. 
Statutx  BiQunuNO  Holdkb  of  Coitntt  WABaaar  to  preaent  It  to  the 

auditor  for  registry  before  a  day  named*  or  be  forever  baned  from  en- 

forcing  payment,  li  unconstttotianaL 

AppuoAnov  for  writ  of  mandate,  whioh  WM  denied.  Thefaeli 
are  stated  1^  the  court 

BiMsMon^  Beatty^  and  BoUs^  in  propria  penqmB 

m 

8.  W.  Brockwayt  for  the  req^wndent. 

By  Ctonrty  Bubxxtt,  J.  This  was  an  applioation  to  the  distriek 
ooort  for  a  mandamus  to  compel  the  defendant,  aa  trnarnirmr  of 
Calaveras  connty»  to  pay  an  anditor^s  warrant,  issaed  aa  en« 
denee  of  connty  indebtedness  before  the  passage  of  the  act  of  the 
legislatore  of  May  11»  1854,  dividing  that  county  and  organising 
the  county  of  Amador.  The  subsequent  act  of  the  legislatura, 
approred  April  37, 1866,  pnmded  that  «<all  peiaoiui  lioldii« 
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prior  to  the  time  of  the  oiganisitioxi  of  Amador  oonntyy  •  .  •  . 
Bhall  present  the  same  to  the  auditor  of  CSalayeras  county  for  regis- 
try on  or  before  the  first  day  of  July,  1865;''  and  in  caaeany  sobb 
person  should  fail  to  so  present  his  elaim,  he  should  be  forever 
thereafter  barred  from  enforcing  the  payment  thereof »  and  the 
same  should  be  deemed  canceled.  The  warrant  in  this  case  was 
issued  to  the  county  judge  for  one  quarter's  salary,  and  came  tc 
the  plaintiffs  by  purchase.  The  warrant  was  presented  within 
the  time  limited  to  the  auditor,  not  at  his  office,  but  at  the 
bar-room  of  a  public  hotel.  The  auditor  received  the  warrant, 
promised  to  register  it,  and  then  placed  it  with  the  barkeeper 
for  safe  custody,  where  it  remained  until  after  the  expiration  of 
the  time  mentioned  in  the  act,  and  was  never  registered.  Upon 
this  state  of  facts,  which  is  not  disputed  by  either  party,  the 
district  court  refused  the  writ,  and  the  plaintifis  appealed. 

The  first  point  made  by  the  plaintiffs  is,  that  the  provision 
requiring  pre-existing  creditors  of  the  county  to  register  their 
warrants  on  pain  of  forfeiture  of  their  claims  is  unconstitu- 
tional and  void,  because  it  impairs  the  obligation  of  contracts. 
The  constitution  of  the  United  States  provides  that  *'  no  state 
shall  pass  any  law  impairing  the  obligation  of  contracts."  The 
same  provision  in  substance  is  contained  in  the  constitution  of 
this  state. 

It  must  be  conceded  that  the  intention  of  the  constitution  was 
to  secure  great  practical  results.  It  is  equally  true  that  this 
provision  was  intended  to  protect  individuals.  The  powers  of 
government  among  savage  tribes  of  men  are  mainly  exerted  to 
protect  the  particular  community  against  other  opposing  com- 
munitiea.  Individual  rights  are  mostly  left  to  individual  pro- 
tection. Wrongs  are  redressed  by  the  person  injured  or  by  his 
relatives.  But  among  civilized  nations,  the  leading  intent  cf 
government  is  to  regulate  and  protect  the  rights  of  the  indi- 
vidual. The  individual  surrenders  up  the  natural  rights  of  self- 
protection,  and  in  consideration  of  this  surrender  he  receives  the 
protection  of  the  state.  Whatever  the  state,  therefore,  binds  it- 
self to  do,  or  not  to  do,  must  be  observed.  If  the  constitution 
of  the  state  (as,  for  example,  that  of  Great  Britain)  merely  dis- 
tributes and  classifies,  but  does  not  limit,  the  powers  of  govern- 
ment, then  its  discretion  is  the  only  measure  of  its  powers. 
But  where  a  constitution  limits  the  powers  of  government,  the 
state  can  only  exercise  the  discretion  given.  It  is  therefore  the 
peculiar  gloiy  of  oar  oonstiiutioir  that  a  single  individual  can 
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is  in  Um  right. 

The  word  "  obligation,"  as  foand  in  this  provisioii,  ia  not 
need  in  its  videet  eenee.  It  is  the  "  obligation  of  contzaotB* 
that  eannot  be  impaired.  Hie  obligation  of  other  things  than 
contracts  ia  not  proteoted.  A  contract  is  a  Tolnntary  and  law 
fnl  agreement  by  oonpetent  parties,  for  a  good  oonsideiation,  to 
do  or  not  do  a  f^tecified  thing.  The  only  end  and  object  of  the 
contract  is  the  doing  or  not  doing  the  particular  thing  men- 
tioned. The  praotioal  result  is  the  only  end  aimed  at  b^  tin 
parties,  and  the  obligation  of  the  contract  is  the  vital  Wn'lii'g 
element  that  secures  this  praotioal  oonsummation. 

If,  then,  the  intfintion  of  the  constitution  was  to  eeoore  great 
practical  results  by  the  protection  granted  to  individuals,  this 
protection  can  only  conaist  in  attaining  the  only  end  contem- 
plated by  the  contract  iteeU.  If  that  end  be  sabetantially  de- 
feated by  the  law,  the  operative  force  of  the  obligation  of  the 
contract  is  impaired.  Any  otber  than  praotioal  and  efficient 
protection  would  be  idle. 

A  criminal  statute  without  a  penally  and  a  civil  right  without 
a  remedy  never  can  exist  in  the  practical  theory  of  government. 
It  ia  not  the  intent  of  govemmmt  to  establish  mere  abetraet 
and  inoperative  principles.  A  dormant  right  that  cannot  be 
enforced  is  no  right  at  all.  To  say  that  the  law  will  give  a 
party  a  jodgment,  and  yet  refuse  him  an  execution  to  enforce  it, 
ia  to  give  him  the  shadow  and  withhold  the  eubetanoe.  Such 
a  position  would  be  like  the  nunality  of  the  debtor  who  will 
never  deny  the  debt;  would  p^y  it  if  he  had  the  money,  but 
never  uses  any  exertions  to  get  it;  or  like  the  right  of  appeal 
only  allowed  to  a  ariminal  after  the  sentenoe  has  been  executed. 

The  right  and  the  remedy,  in  the  theory  of  all  practical  and 
just  governments,  must  stand  or  fall  together.  To  deny  tlw 
right  is  neoessarily  to  deny  the  remedy;  and  to  admit  the  right, 
and  yet  deny  the  remedy,  is  to  impair  the  right,  and  to  render 
it  either  partially  or  wholly  inoperative.  It  is  mors  eonsiBtent 
to  deny  both  tiie  right  and  the  consequent  remedy  than  to  ad- 
mit the  light,  and  then,  in  the  face  of  this  admission,  deny  its 
inseparable  incident — its  just  reaulL 

As  the  oonstitntion  intended  to  ptohilnt  the  l^ialature  from 
defeating  a  certain  and.  it  dow  not  matter  how,  or  by  what 
means,  or  in  what  manner  this  end  ia  Boaght  to  be  defeated;  the 
act  ie  equally  unoonatitotioiiaL    If  the  purpose  be  defeated;  the  - 
aanaer  in  which  it  is  done  is  unimportant,  and  cannot  ohwigv 
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{he  subsfantial  result  If » therefore^  ibe  aek  will  not  allow  the 
creditor  a  judgment;  or  if  a  judgment  be  allowed,  and  all  means 
of  enforcing  it  be  prohibited,  it  is  still  onconstitational.  And 
if  both  be  allowed,  but  under  conditions  which  impair  the  right, 
it  is  equally  a  violation  of  this  provision.  The  obligation  of  a 
contract  may  be  impaired  without  being  entirely  destroyed.  The 
last  must  include  the  first,  but  the  first  does,  not  necessarily  in- 
clude the  latter.  The  act  can  no  more  destroy  than  it  can  im- 
pair the  obligation  of  a  contract. 

If  these  views  be  correct,  then  whatever  provision  of  a  stat- 
ute substantially  defeats  the  end  contemplated  by  the  parties  in 
making  the  contract  must  impair  its  obligation.  And  to  ascer- 
tain the  end  cbntemplated  by  them,  we  must  look  to  the  law  as 
it  existed  at  the  time  when  the  contract  was  made.  All  men  are 
presumed  to  know  the  law;  and  the  law  then  existing  enters 
into  and  forms  a  part  of  the  contract  without  any  express  stip- 
ulation to  that  effect.  Parties  in  entering  into  contracts  only 
expressly  stipulate  as  to  matters  that  cannot  appear  without 
such  stipulation.  It  would  be  idle  for  them  to  say,  expressly, 
that  they  incorporate  in  their  agreement  the  law  then  existing. 

As  the  law  enters  into  the  contract,  and  forms  a  i>art  of  it, 
the  obligation  of  such  contract  must  depend  upon  the  law  exist- 
ing at  the  time  the  contract  was  made.  The  contract  being,  then« 
complete  and  operative,  the  legislature  cannot,  by  a  subsequent 
act,  impair  its  obligation  by  requiring  the  performance  of  other 
conditions  not  required  by  the  law  of  the  contract  itself.  The 
rights,  as  well  as  the  intentions  of  the  parties,  are  fixed  and  a»- 
certained  by  the  existing  law;  therefore,  to  require  the  perform- 
ance of  other  conditions  to  make  the  contract  operative  is  to 
impair  its  obligation.  The  power  to  impose  conditions  after 
the  contract  is  once  complete  and  perfect  is  nothing  but  the 
power  to  impair  its  obligation,  and  this  the  constitution  has 
prohibited. 

It  would  be  impracticable  to  review  the  numerous  dedsions 
of  the  federal  and  state  tribunals  upon  this  subject.  I  may, 
however,  refer  to  the  able  opinions  of  Chief  Justice  Boyle  and 
justices  Mills  and  Ousley  in  reference  to  the  relief  laws  of  E^en- 
tucky,  and  to  the  opinion  of  Chief  Justice  Marshall,  in  the  case 
of  Sturge8  v.  Crownimhidd,  4  Wheat.  191;  Blair  v.  Williams^  4 
litt.  36, 117.  For  a  more  full  expression  of  my  own  views,  I  refer 
to  my  opinion  in  the  case  of  Stafford  v.  lAch^  7  Cal.  479. 

For  the  reasons  stated,  I  am  constrained  to  consider  that  pro> 
vision  of  the  act  of  April  27, 1855,  declaring  the  claims  of  pre* 
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the  new  concUtioiu  impoaed,  as  impairing  the  obligation  of  oon- 
tiacte,  and  therefore  void.  It  is  not  neeoaaaxj,  under  this  view 
of  the  owe,  to  notioe  the  other  pointe  mede. 

There  being  money  iu  the  ooonty  treaeiuy  applinUe  to  tlw 
peyment  of  this  warrant,  let  a  peremptory  mandate  iaaiw. 

Fmj),  J.     I  oonour  in  the  judgment  that  a  p 
damua  iame. 


HoKeos  v.  Bi&beb. 

[B  Oaufouu,  UT.] 

UvKBHi  ov  Hms  lit  Bia  Uiniho  (Xajx  oh  Puxlio  L&na  n  Pnunim, 

uid  not  hkTing  b«eu  exempted  by  lew,  nuy  be  taken  ta  leoaBoa. 

Tbb  Opinion  states  the  facts. 

Eidl  and  Hume,  tor  the  appellantB. 

Smidenon  and  2feweU,  tor  the  respondent. 

By  Court,  Teut,  0.  J.  Hub  was  an  action  to  neom  poa- 
■easioQ  of  a  mining  claim,  the  plaintiff  alleging  title  and  prior 
poBBeesion.  The  defendant  set  up  a  title  l^  purchase  at  a  sale 
under  ezecatioii.  A  demurrer  to  the  answer,  on  the  ground 
that  the  facte  atated  oonetituted  no  defense,  was  sustained  bj 
the  court  below,  and  a  judgment  rendered  in  faror  of  plaintiff. 

The  question  presented  is,  whether  a  mining  clum  is  liable 
to  edaure  and  sale  under  execution. 

By  our  statute,  "  all  goods,  chattels,  money,  and  other  prop- 
erty, real  and  personal,  of  the  judgment  debtor,  not  exempt  t^ 
law,"  is  liable  to  execution. 

I'roperty  is  the  exclusive  right  of  poeseesing,  enjoying,  and 
disposing  of  a  thing;  it  is  "  the  right  and  intereet  which  a  man 
has  in  lands  and  chattels,  to  the  exclusion  of  others; "  and  the 
term  is  sufBciently  comprehensive  to  inchide  every  species  of 
estate,  real  or  personal:  Jackaon  v.  &»aet,  17  Johns.  288;  J)oe, 
Lemee,  v.  Lanf^andt,  14  East,  870. 

The  legislature  have  hj  a  series  of  enactments  recognised  the 
right  of  the  miner  to  take  and  occupy,  for  mining  pnriioeee,  a 
portion  of  the  public  domain;  and  have  provided  a  remedy  liy 
action  against  all  who  treepaea  on  his  possession. 

"  By  Uiis  appropriation,  he  acquires  a  vested  interest  in  the 
exclusive  occupation  and  enjoyment  of  the  land  as  against  all 
the  world,  aubject  only  to  the  right  of  the  government   by 
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whose  lioenae  and  penniasioii  his  pooooflmon  wis  aoquired;  and 
his  right  to  protect  the  property  for  the  time  being  is  as  foU 
and  perfect  as  if  he  was  the  tenant  of  the  superior  proprietor 
for  years,  or  for  Ufe:''  Merced  Mining  Company  y.  F^remont,  7 
Gal.  180  [68  Am.  Deo.  762]. 

He  has,  in  addition  to  the  right  of  ezolnsiye  possession  and 
enjoyment,  the  right  of  absolute  disposition;  and  may  sell, 
transfer,  or  hypothecate,  without  let  or  hinderanoe  from  any 
one.  Contracts  for  the  sale  of  such  interests  have  been  fre- 
quently recogniied  and  enforced  hy  the  courts. 

We  think  the  interest  of  a  miner  in  his  mining  claim  is  prop- 
erty, and  not  haring  been  exempted  by  law,  may  be  taken  in 
execution. 

Judgment  reversed,  and  cause  remanded  for  further  proceed- 
ings* 

BraniT,  J.,  concurred.      _ 

Tub  TKOKCutAL  CASS  n  cmn  in  Siaie  t.  JTmi^  IS  GbL  70^  sad  Bwgkm 
T.  Dmrikt,  SS  U.  SOS»  to  the  point  that  a  mliMr^  intvestlB  bkdvm  is  nb- 
jMlts 


Halleck  v.  Out. 

[9  CAiooamA,  m.] 
aAIiBS  BT  RjLSUmUSS  AMM  JUDICIAL,  and  tll6  OoalMOl  witll  tll6  Uddw 

not  Im  ilgnsd  by  the  psrtMi. 
SuasmunoH  ov  Ora  Kamb  loa  AnaiBKa  ov  AuonoirBiB>i  Lisv  cv 

PtTBCHASSBS  osimot  Affect  the  tmlidily  of  tlMMfe.    TlMOffderadiraotiBg 

And  oonfinning  it  give  it  Talidity. 
Kzsootob'b  Dbed  Contaikb  No  Wabbahtt,  and  only  oooveyi  tlie  titk 

of  tlM  deoeAMd  to  tlM  pnrdiAMr. 
Iir  PaosATs  Salm,  Catbat  Emmob  u  Bulb,  and  it  is  no  ozeiiM  for  not 

paying  tlie  bid  that  the  bidder  finds  the  title  defective. 
Debt  bot  Dob  oanvot  at  rs  Facb  bb  OmsT  aoaibst  AvoraBa  at  ns 

Face  where  they  Iwar  different  rates  of  interest 

Tbm  opinion  states  the  facts. 

Wkiicomb,  Frin^^  and  Fdion,  for  the  appellant. 

Oregory  Tale^  for  the  respondents. 

By  Ctourt,  Bubbbtt,  J.  This  was  a  UU  to  compel  the  defend- 
ant to  pay  the  sum  bid  1^  him  for  certain  lots  sold  by  plaintifb, 
as  executors  of  Joseph  L.  Folsom,  deceased,  under  an  order  of 
the  probate  court  The  court  below  rendered  a  decree  for  the 
plaintifb,  and  the  defendant  appealed. 


The  first  point  mftde  by  the  dflfendsnt  ia,  tint  the  sale  was 
not  binding  becaase  there  wks  no  Bubsoribing  of  the-  contract 
by  the  plaintifla  or  their  agent.  The  fate  of  this  objectdon 
depends  open  the  question  wbeUier  sales  bj  exeontors  and 
administrators,  under  onr  probate  ^stem,  are  judicial  or  minis- 
terial. If  judicial,  the  contraot  need  not  be  in  writing,  sab- 
scribed  by  the  parties.  The  statute  of  frauds  does  not  app^ 
to  such  a  case,  the  sale  being  made  by  the  court. 

The  administrator  or  exeoator  is  under  the  control  of  the  pro- 
bate court.  In  the  sale  of  property  he  is  the  moving  party  in 
behalf  of  creditors,  but  acte  subject  to  the  orden  of  the  court. 
The  order  of  the  probate  court  directing  the  sale  of  the  real 
estate  of  the  deceased  ia  a  judicial  act.  It  is,  in  snbetance, 
similar  to  a  decree  in  cbanoery  for  the  sale  of  specific  property. 
The  order  of  the  probate  court  may  not  in  spedfio  terms  de- 
scribe the  exact  property  to  be  sold;  but  it  still  has  reference  to 
the  property  already  described  upon  it  records,  and  is  therefore, 
in  effect,  the  same  as  a  decree  in  chanoeiy.  The  administrator, 
or  executor,  in  making  the  sale,  does  the  particular  act  vhich 
the  order  of  the  court  itself  directs  him  to  perform.  The  court 
determines  that  specific  property  must  be  sold,  and  by  its  order 
directs  the  administrator  to  sell  the  same  according  to  law.  The 
mode  of  the  sale  is  pointed  out  by  express  statute.  When  sold, 
the  report  of  the  sale  is  mnde  by  the  administrator  to  the  court, 
and  unless  confirmed  by  ordot  of  the  court,  there  ia  no  binding 
sale,  and  no  title  can  pass  to  the  purchaser.  To  be  valid,  the 
sale  must  first  be  ordered  by  the  court,  and  afterwards  con- 
firmed by  it.  The  order  for  tbe  sale,  and  the  order  of  confirma- 
tion, are  both  judicial  acts;  and  these  two  concurring  make  tlie 
sale  a  judicial  sale,  and  therefore  not  within  the  statute  of 
frauds.  In  making  the  sale  itself,  the  administrator  acta  for 
the  court  and  nnder  its  orders.  He  receives  the  bids  and  t«- 
tums  them,  like  a  master  in  chancery,  into  the  court  for  its  oon- 
sideration.  The  probate  coort  ia  the  guardian  of  the  rights  of 
all  parties  interested  in  the  estate,  and  acts  for  all. 

But  in  a  judgment  at  law  there  is  no  direction  by  the  court 
itself  that  any  speciflo  property  shall  be  sold.  Judgment  is 
given  for  a  specified  sum,  for  which  execution  may  issas,  and 
such  property  of  the  defendant  sold  as  the  sheriff  may  levy  upon. 
What  particular  properly  vrill  be  sold  depends  upon  the  minis- 
terial act  of  the  sheriff;  and  the  sole  is  made  by  him,  and  the 
title  passed  to  the  purchaser,  without  the  action  or  oonfizmation 
of  the  court.     It  is  true  that  there  is  a  difference  in  the  nuide  of 
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enforoiiig  a  aale  otdered  hj  a  court  of  chaooeiy  and  ttiat  of  a 
sale  by  order  of  the  probate  court.  But  this  difference  in  the 
mere  mode  does  not  affect  the  character  of  the  sale  itself.  When 
a  sale  is  made  under  a  decree  in  chanoexy^  the  bidder  may  be 
committed  for  contempt  if  he  refuses  to  comply  with  his  bid: 
Woods  y.  Mann^  8  Sumn.  826.  The  court  can  summon  all  par- 
ties interested  and  settle  their  conflicting  claims  to  the  propertj 
itself. 

If  we  concede  that  the  probate  court  cannot  commit  the  bid« 
der  for  contempt  when  he  fails  to  comply  with  his  bid,  this  does 
not  change  the  character  of  the  sale.  Nor  does  the  fact  that 
the  probate  court  cannot  settle  conflicting  claims  to  the  property 
have  any  such  effect,  for  the  reason  that  the  court  can  only 
order  a  sale  of  the  interest  of  the  deceased. 

The  counsel  for  defendant  has  refeired  us  to  the  case  of 
Smith  y.  Arnold,  5  Mason,  414.  In  that  case  Mr.  Justice  Stoiy 
held  that  a  sale  by  an  administrator,  under  the  law  of  Bhode 
Island,  was  not  a  judicial  sale.  But  the  principle  upon  which 
the  decision  rested,  and  the  reason  giyen  by  the  judge,  sustain 
the  yiew  we  haye  taken.  *'  In  the  case  of  an  administrator  the 
authority  to  sell  is,  indeed,  granted  by  a  court  of  law.  But  the 
court,  when  it  has  once  authorized  the  administrator  to  sell,  is 
funchis  officio.  The  proceedings  of  the  administrator  neyer 
come  before  the  court  for  examination  or  confirmation.  They 
are  matters  in  pais,  oyer  which  the  court  has  no  control." 

There  is  doubtless  some  conflict  of  authority  in  reference  to 
the  character  of  probate  sales  of  real  estate.  But  under  our 
system,  which  requires  both  the  order  of  sale  and  the  confirma- 
tion by  the  court,  to  make  the  sale  yalid,  we  think  there  can  be 
no  reasonable  doubt.  These  sales  are  considered  judicial  by  the 
following  authorities:  Planter^  Bank  y.  Sharp,  2  How.  812;  SoT" 
geant  y.  State  Bank  of  Indiana,  12  Id.  886;  King  y.  Ounnison^ 
4  Pa.  St.  172;  Bobb  y.  Mann,  11  Id.  805  [51  Am.  Dec  551]; 
Janes  y.  Bead,  1  La.  Ann.  200;  Lipich  y.  Baxter,  4  Tex.  437  [51 
Am.  Dec.  785];  WorthingtonY.  M:Boberts,9  A1a.9O0.  The  case 
of  JbeU  y.  Oaldenoood,  4  Cal.  90,  is  not  opposed  to  this  yiew. 

The  second  point  made  by  the  counsel  of  defendant  is,  that 
the  defendant  neyer  bid  for  two  of  the  lots  included  in  the 
alleged  sale. 

It  appears  that  these  two  lots  were  struck  off  to  another  bid- 
der, who  failed  to  comply  with  the  terms  of  the  sale,  and  that 
his  name  was  erased  on  the  list  of  the  auctioneer,  and  the  de- 
fendant wrote  his  own  name  in  the  place  of  that  of  the  firal 
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def endanffl  mortgage  debt  was  drawing  two  and  a  half  per  oent 
per  month,  and  the  proceeds  of  the  sale  were  dedicated  to  the 
payment  of  his  debt.  Bnt  by  the  terms  of  the  sale  he  was  com- 
pelled  to  give  more  for  the  property  than  he  otherwise  would 
liaTe  been.  The  executors  gave  him  property  in  place  of  cash, 
but  they  charged  him  cash  instead  of  credit  prices  for  it,  when, 
at  the  same  time,  the  sale  was  partly  on  credit. 

The  decree  must  be  modified,  and  the  case  remanded  to  the 
court  below;  with  directions  to  modify  the  decree  in  accordance 
with  this  opinion,  without  costs  on  appeal. 

TsBBT,  0.  J.,  concurred. 

ADMniiffTaATOB's  Sals  n  Judicial  Saub:  L^fneh  ▼.  Brnxttr^  61  Am.  Dm. 
735;  Moovt  ▼.  AdMte,  63  Id.  446;  SadoeU  ▼.  TwMtig,  67  Id.  600;  iZSo66  ▼. 
i/ofiw,  61  Id.  661. 

AucnoirBBB  n  Bboabdsd  as  Aoxnt  op  Both  Vendor  and  VBNDSl^ 
at  the  time  of  the  nle,  and  hit  entry  in  htB  book  ia  a  sufficient  memorandun 
of  the  lale,  within  the  intent  and  meaning  of  the  etatate  of  franda,  and  binds 
both  partiea:  Doty  ▼.  WHdar^  00  Am.  Deo.  756;  Craig  ▼.  Oo^rff,  64  Id.  200. 
note  300^  where  other  caaea  are  collected. 

EZBOinOB  CANNOT  BiND  ESCATB  OP  DSCKDSNT  BT  WaBBANTT  DXSD,  aod 

if  he  givea  the  pwrchaeer  a  bond  for  warranty  title,  it  is  not  in  liia  character 
as  execntor,  bat  personally,  that  he  does  so:  Wcrikff  ▼.  /oAmoii,  62  Am.  Deo. 
800;  Lyndk  ▼.  Aanler,  61  Id.  735. 


•i:i:>i 


V.  Reed. 

(f  OALIVOBMIAa  304.] 

Pabtt  Maxino  BzntKBS  Dxclabation  will  bx  Ebtoptbd  to  deny  its 
troth,  where  it  was  not  confidential,  bat  general,  and  has  been  acted 
upon  by  others. 

EmoppBL  Opbbatbb  bscausb  Dbolaration  hab  bkbn  Aotbd  on,  and  not 
becanse  of  its  trath  or  falsity  or  the  intention  with  which  it  was  made. 

Pacts  Wobkino  EnoFPBL. — Where  H.,  a  clerk,  sold  liqu<Nr  in  M.*s  storey 
and  M.  declared  it  belonged  to  H.,  Aelef,  that  when  attached  for  the  debti 
of  H.,  M.'s  declaration  estopped  him  finom  claiming  the  property. 


Tdk  opinion  etaies  the  facte. 

H.  O.  Beaityt  for  the  appellant. 

OroBB  and  Marshall^  for  the  respondent. 

By  Court,  BuBsnnnr,  J.  The  plaintiff  was  a  menlumt  engaged 
in  the  sale  of  groceries  and  liquors.  The  business  at  the  store 
was  generally  conducted  by  his  derk,  D.  H.  Haskell.  On  the 
trial,  it  was  profved  by  two  witnesses  that  plaintiff  was  a  Son  of 
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TempoBUMe,  ftud  fhai  he  vepettiedly  denied  fhai  he  dealt  in 
liquora,  alleging  fhafc  the  liqnoni  in  the  sioie  weie  the  pxoporly 
of  Haekell,  who  eold  ihem  without  plaintiff's  consent.  These 
declazations  of  plaintiff  coming  to  the  ears  of  William  BL  Mio- 
Cbew,  a  creditor  of  HaskeU's,  he  sued  out  an  attachment,  and 
bad  the  liquors  attached,  and  sold  as  the  properly  of  Haslrftll, 
When  the  defendant  Beed,  a  constable,  levied  the  attachment 
upon  the  liquors,  he  was  notified  1^  Haskell,  as  the  agent  of 
Mitchell,  that  they  were  in  fact  ICtdiell'a  proper^.  This  suit 
was  brought  to  recover  the  value  of  the  goods  sold.  The  plain- 
tiff had  judgment  in  the  court  below,  and  the  defendant  ap- 
pealed. 

The  court  below  instruoted  the  jury  that  if  McGxew,  by  the 
representations  of  Mitchell  concerning  the  liquors,  was  induced 
to  levy  the  attachment  upon  them  as  the  property  of  Hasfcell, 
then  Mitchell  would  be  estopped  to  claim  them  as  his  own, 
unless  he,  by  himself  or  agent,  notified  the  officer  that  the 
liquors  were  the  property  of  plaintiff;  in  which  case  he  would 
not  be  estopped. 

It  is  insisted  by  the  learned  counsel  of  defendant  that  the 
latter  portion  of  the  instruction  was  erroneous.  Conceding 
that  McGrew  was  induced  by  the  representations  of  Mitchell  to 
bring  his  suit,  and  levy  his  attachment  upon  the  liquors  as  the 
property  of  Haskell,  was  Mitchell  estopped  to  claim  the  prop- 
erty as  his  own  f 

Professor  Greenleaf ,  in  his  accurate  wozk  on  evidence,  divides 
estoppels  into  two  kinds,  solemn  and  unsolemn  admissions. 
The  latter  are  those  ''  Vfhich  have  been  acted  upon,  or  have 
been  made  to  influence  the  conduct  of  others,  or  to  derive  some 
advantage  to  the  party,  and  which  cannot  afterwards  be  denied, 
without  a  breach  of  good  faith : "  Sec.  27.  The  rale  is  laid  down 
by  the  author  in  section  207,  in  this  language:  "Admissions, 
whether  of  law  or  of  fact,  which  have  been  acted  upon  by 
others  are  conclusive  against  the  party  making  them,  in  all 
cases  between  him  and  the  person  whose  conduct  he  has  thus 
influenced.  It  is  of  no  importance  whether  they  were  made 
in  express  language  to  the  person  himself  or  implied  from 
the  open  and  general  conduct  of  the  parly;  for  in  the  latter 
case  the  implied  declaration  may  be  considered  as  addressed 
to  eveiy  one  in  particular  who  may  have  occasipn  to  act  upon  it" 

If  the  "  implied  declaration  may  be  considered  as  addressed 
to  every  one  in  particular  who  may  have  oocasion  to  act  upon 
it,''  we  can  see  no  reason  why  an  mpsess  declaration  to  a 
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third  pftrty  may  not  be  eonsidexed  as  equally  addressed  to 
others  who  afterwards  act  upon  it.  If  the  express  deolazation 
be  confided  to  the  third  parfy  as  a  confidential  comxDnnicaiion, 
then  it  might  admit  of  some  doubt.  Bnt  where  the  express 
declaration  to  the  third  party  is  not  confidential,  but  general, 
and  this  is  afterwards  acted  upon  by  others,  the  party  making 
the  declaration  should  be  estopped. 

The  particular  intention  with  which  the  declaration,  expressed 
or  implied,  was  made  is  not  material,  except,  perhaps,  when  tiie 
eommunication  is  confidential.  It  is  the  fact  that  the  declara- 
tion has  been  acted  upon  by  others  that  constitutes  the  liability 
to  them.  "It  makes  no  difference  in  the  operation  of  the 
rule  whether  the  thing  admitted  was  true  or  false — it  being  the 

fact  that  it  has  been  acted  upon  that  renders  it  condusiTC 

If  it  is  a  case  of  innocent  mistake,  still  if  it  has  been  acted  upon 
by  another,  it  is  conclusive  in  his  favor:''  1  Greenl.  Ev.,  sec. 
208,  and  note  4. 

If  McCbew  was  induced  to  bring  lus  suit,  and  levy  his  attach- 
ment in  consequence  of  the  declarations  of  Mitchell,  then  Mc- 
Grew  acted  upon  those  declarations.  And  after  he  incurred  the 
expense  of  a  suit  he  otherwise  would  not  have  brought,  it  was 
too  late  for  Mitchell  to  object,  unless  Haskell  had  other  property, 
known  andaccessible  toMcQxew,  upon  which  he  could  have  levied 
his  writ.  If  McGrew  had  given  credit  to  Haskell  upon  the  faith 
of  Mitchell's  declarations,  then  it  would  be  perfecUy  clear,  from 
reason  and  authority,  that  the  estoppel  would  be  complete.  The 
same  principle  applies  to  this  case.  There  can  be  no  difference 
except  ag  to  the  amount  in  the  two  cases.  The  law  will  not 
look  upon  that  question.  The  expense  to  which  McGrew  was 
put  1^  the  declaration  of  Mitchell  may  have  been  much  less 
than  the  amount  of  his  debt  against  Haskell;  but  still  he  was 
induced  to  incur  this  expense  in  consequence  of  Mitchell's 
declaration.  If  Mitchell  is  not  holden,  then  McGrew  must  lose 
his  costs  and  expenses. 

The  case  of  Firsi  Pre^tyterian  Congregation  of  Salem  v.  WiU 
Kains,  cited  by  Nelson,  J.,  in  WeUand  Canal  Company  v.  HaJlho^ 
way^  8  Wend.  483,  is  a  case  in  point.  There  the  plaintiffs  were 
induced  to  bring  an  ejectment  suit  by  the  &lse  statement  of  the 
defendant,  and  the  latter  was  held  to  be  estopped  to  set  up  an 
otherwise  good  defense  against  the  action. 

If  parties  choose  to  make  untrue  statements  by  which  others 
■He  injured,  they  should  be  estopped  to  unsay  what  they  have 
beloie  said.    Estoppels,  in  general,  are  odious;  but  in  mercan- 
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tile  and  ordiiuuy  business  transactioiis,  where  men  must  tniflt 
to  appeaiances  and  the  declarations  of  parties,  becanse  thej 
have  no  other  means  of  information  in  such  cases,  the  courts 
hsTs  been  inclined  to  extend  the  list  of  estoppels:  Dae  y.  OHver^ 
S  Smith's  Lead.  Gas.  605,  note. 
Judgment  reYcrsed,  and  cause  remanded. 

TsBBT,  0.  J.,  concorred. 

EsvomL  Off  PA]a.--Tli»  goMfsl  rak  m  to  cstoppds  la  paU  is  bid  dowa 
in  iM)te  to  Taifior  ▼.  Ztpp^  65  Am.  Deo.  118,  wh«r9  othor  osms  an  ooUactod. 
But  no  attoppel  ariset  from  a  deoeptiTo  answer  to  an  impertinflnt  inqniiy 
from  one  who  may  be  deemed  a  meddleeome  intnider,  where  the  party  makes 
known  the  tmth  aa  aoon  aa  lie  aeea  hia  answer  acted  oo  aa  tme:  Piem  t. 
Andrtw§t  62  Id.  748,  and  note.  Equitable  eatoppel  never  takea  plaoe  nnleoa 
the  party  seeking  to  avail  himself  of  it  has  been  actoally  milled:  JfwtU  ▼• 
Mmer.  61  Id.  761,  and  note. 

Thx  PBordFAL  GASB  18  ciTKD  in  McGm  ▼.  Stone^  9  GaL  606,  and  Bom  ▼• 
Cole,  61  K.  H.  287,  8.  C,  12  Am.  Bep.  123,  124^  to  the  point  that  to  work  an 
estoppel  it  is  not  neosssaiy  that  deolanitions  or  oondnot  shoold  be  intended  to 
deceive,  bat  that  if  they  were  likely  to  deoeive,  and  partiea  acted  on  thsas, 
itisenoosjh. 


Gebke  V.  Gaufobioa  Steam  Naviqation  Go. 

(9  Oauvobsia,  SSI.] 
7)BCLABATI01f8    OF    lAjJSTEA    OF    STSAMBOAT    WmLB    SpABKS    ABS    SnTnTO 

FiBB  TO  Oaaur-FIBLDB  are  part  of  the  res(feste,  and  are  admiasible  in  evi- 
dence to  establish  the  liability  of  the  owners  of  the  steamboat  for  the 
damage  done  by  the  fire. 

Stkakboat  Compahixs  must  Pbovidb  All  RBAMirABLB  Pbbcautions  to 
protect  the  property  of  others.  Oarelessness  in  providing  means  of 
prevention  of  injury,  or  in  the  use  of  the  means  where  provided,  accom- 
panied by  injury  to  an  innocent  party,  will  make  the  company  liable. 

What  Facts  ahd  Ciboumbtanobs  Constitutb  Byidincb  of  Oabblushbci 
is  a  question  of  law  for  the  courta.  But  what  particular  weight  will  be 
given  to  these  &cte  and  circumstances  is  a  matter  for  the  jury. 

Failubb  to  Usb  Spabx-catohbbs  18  BvmBVGB  OF  OABBLBBSXBas  in  as 
action  against  a  steamboat  company  for  aetting  fire  to  a  grain-field,  and 
that  fact  being  admitted  by  the  plmdings,  with  other  testimony,  Justiflas 
a  refusal  of  a  nonsuit  and  sustaina  the  verdict  of  the  Jm^. 

!tai  opinion  etates  the  facts. 

•/afies,  Lake^  and  Boyd,  for  {he  appellant. 

E.  Cook,  for  the  respondent. 

By  Court,  Bubnett,  J.    This  was  jhn  action  to  reoover  dam- 
ages for  the  unskillful  construction  of  the  ohimn«ya  of  the 
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steamer  Swan,  and  the  negligence  of  the  officers  and  aerrants 
of  the  company  in  running  the  veesel  upon  the  Sacramento 
river,  in  consequence  of  which  the  crop  of  grain  belonging  to 
plaintiff,  on  the  bank  of  the  stream,  was  set  on  fire  and  consumed 
by  sparks  issuing  from  the  chimneys  of  the  boat,  in  July,  1856. 
The  plaintiff  obtained  a  verdict  and  judgment  in  the  court 
below,  and  the  defendant  api>ealed. 

The  first  point  made  by  the  counsel  of  defendant  is  that  the 
court  erred  in  admitting  evidence  of  the  dedarations  of  the 
master. 

The  declarations  of  the  master  were  proved  by  the  witness 
McConoughay,  who  states  substantially  that  he  was  a  passenger 
npon  the  boat  at  the  time;  that  he  saw  sparks  and  pieces  of 
bark  on  fire  flying  out  of  the  chinmeys  and  lighting  on  the 
grass  along  the  edge  of  the  river  on  both  banks;  that  the  wind 
was  blowing  pretty  hard  at  the  time,  and  the  fire  immediately 
communicated  to  grass,  grain,  or  anything  that  was  near;  and 
that  he  saw  the  fire  entering  into  the  grain  of  plaintiff,  which 
was  consumed.  The  plaintiff  then  asked  the  witness  this  ques- 
tion: "What  conversation  was  had,  if  any,  by  the  officers  of 
the  boat  in  relation  to  the  firef  The  answer  of  the  witness 
was:  **  1  heard  the  captain  say  that  it  was  pretty  hard  on  the 
farmers  to  have  their  crops  burned  up;  and  if  he  thought  the 
wind  would  lull  in  two  or  three  hours,  he  would  wait  that  time.'* 

The  question  and  answer  were  objected  to  by  defendant;  the 
objection  was  overruled,  and  the  defendant  excepted. 

The  declarations  of  an  agent  will  bind  the  principal  if  made 
during  the  continuance  of  the  agency  and  at  the  veiy  time  of 
the  transaction.  These  declarations,  when  thus  made,  are  con- 
sidered as  part  of  the  res  getsUs:  Story  on  Agency,  sees.  134, 
135;  Greenl.  Ev.,  sec.  113.  The  question  to  determine  is, 
whether  these  declarations  of  the  master  did  constitute  a  part  of 
the  res  qedas.  In  the  case  of  hme^  v.  Steamer  Senakfr,  1  Cal. 
461  [54  Am.  Dec.  305],  it  was  held  by  Bennett,  J.,  that  the 
declarations  of  the  master  made  the  next  morning  after  the 
collision  were  no  part  of  the  res  geske.  So  in  the  case  of  Maieer 
V.  Brown,  1  Cal.  224  [52  Am.  Dec.  303],  it  was  held  that  the 
declarations  of  a  barkeeper  were  not  binding  upon  his  principal 
when  not  made  in  the  discharge  of  his  duty.  The  defendant  in 
that  case  was  an  innkeeper,  and  the  plaintiff  left  a  package  of 
gold-dust  with  the  barkeeper.  The  declarations  were  not  made 
by  the  barkeeper  at  the  time  he  received  the  deposit,  but  after- 
wards, when  he  took  the  bundle  out  of  the  dosHt  to  exhibit  it  to 
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Bstnuiger.  This  oourt  held  thai  the  act  of  exhibiting  the  paek- 
age  to  a  sfatanger  wae  not  done  in  the  discharge  of  his  duties  ma 
barkeeper,  and  his  dedaiations  were  therefore  bat  hearsay. 

But  the  circumstances  of  the  present  case  are  different.  It 
appears  clearly  from  the  testimony  that  the  fire  was  commuxii- 
cated  from  the  chimneys  of  the  steamer  to  the  shore,  at  places 
below,  opposite,  and  abore  the  farm  of  the  plaintiff.  This  oc- 
curred on  the  same  day,  and  was  but  one  continuous  act;  and 
the  declarations  of  the  master  were  made  during  this  period, 
and  while  the  boat  was  running  under  his  command.  We  think 
these  declarations  were  clearly  admissible. 

The  second  point  made  by  the  learned  counsel  of  defendant 
is,  that  the  court  erred  in  OTcrruling  the  motion  for  a  nonsuit, 
there  being  no  OTidence  of  negligence  on  the  part  of  the  de- 
fendant. 

The  general  role  upon  this  subject  is  laid  down  with  great 
clearness  by  Oowen:  Cow.  Treatise,  381.  Speaking  of  thoaction 
of  trespass  on  the  case,  he  says:  *'It  Ues  in  all  cases  of  negli- 
gence in  the  use  or  disposition  of  one's  property,  or  in  clearing 
or  improving  it,  by  which  another  is  injured;  and  the  true 
question  in  such  cases  is,  whether  the  defendant,  or  his  servant, 
has  been  guilty  of  negligence.  For  it  is  a  maxim  in  law,  that 
a  man  is  bound  so  to  use  his  own  as  not  to  injure  that  which 
belongs  to  his  neighbor/' 

In  tiie  case  of  Badcliff^s  Eae^  v.  Mayor  etc.  ofBroMyn,  4  N. 
Y.  195  [53  Am.  Dec.  357],  Bronson,  0.  J.,  has  very  aUy  re- 
viewed tiie  authorities  upon  this  question.  The  learned  chief 
justice  has  stated  the  true  rule  in  these  clear  and  concise  words: 
"An  act  done  under  lawful  authority,  if  done  in  a  proper  man- 
ner, can  never  subject  the  party  to  an  action,  v^iatever  conse- 
quences may  follow." 

The  act  must  first  be  lawful;  and  second,  it  must  be  done  in 
a  proper  manner,  to  excuse  a  resulting  injury. 

The  right  of  the  defendant  to  navigate  the  Sacramento  river 
with  steamers,  at  all  seasons  of  the  year,  cannot  be  questioned. 
The  only  question  is,  whether  there  was  negligence  in  exercising 
this  lawful  right. 

We  have  been  referred  1^  the  counsel  of  defendant  to  the 
cases  of  Stuart  v.  Edwley,  22  Barb.  619,  and  Bood  v.  New  York 
A  Erie  B.  B.  Co.,  18  Id.  80.  In  the  first  case,  the  defendant 
set  fire  to  his  fallow,  which  had  been  previously  burned  over. 
Three  days  afterwards  the  wind  blew  violently,  and  the  fire 
communicated  to  an  adjoining  pasture,  across  which  it  passed 
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to  the  plaintiff's  premises  and  bomed  his  grass,  crops,  etc. 
The  court  held  that  the  defendant  was  not  liable.  The  fire  was 
set  in  the  dry  season  in  July,  but  in  low  swamp  ground  that  bad 
been  burned  over  in  the  previous  month  of  May.  There  was 
no  brush  near,  and  the  fire  was  set  on  a  day  which  looked  likely 
for  rain.  The  court  evidently  laid  much  stress  on  the  fact  that 
the  spreading  of  the  fire  was  the  consequence  of  the  high  wind 
that  arose  three  days  afterwards.  In  the  second  case,  it  ap- 
peared that  the  plaintiff  had  sold  to  the  company  a  strip  of 
land  for  the  road,  of  the  value  of  sixty  dollars,  for  the  sum  of 
one  thousand  six  hundred  dollars;  and  the  court  held  that  it 
was ''  but  fair  to  presume  that,  in  giving  his  deed  to  the  defend- 
ant, the  plaintiff  must  have  contemplated  the  risk  of  fire  from 
engines  running  on  the  road."  It  was  therefore  held  that  the 
defendant  was  only  responsible  to  the  plaintiff  for  ordinary 
care  and  diligence  in  the  manner  of  using  its  road.  It  was  also 
held,  in  that  case,  that  authority  to  use  a  steam-engine  upon 
the  road  was  an  authority  to  emit  sparks  therefrom;  and  if  the 
most  approved  means  which  science  and  skill  have  invented 
are  applied  to  prevent  sparks  from  causing  injuries,  the  com- 
pany is  not  liable  in  case  damage  is  occasioned  by  fire  com- 
municated in  that  manner.  The  company  in  that  case  had  used 
the  most  extraordinary  precautions,  by  furnishing  their  engines 
with  the  most  approved  spark-catchers,  and  by  supplying  the 
road  with  sectional  superintendents,  section-masters,  and  sub- 
ordinate watchmen. 

The  counsel  of  plaintiff  have  referred  to  the  case  of  HayleU 
V.  Philadelphia  d  Beading  R.  R.  Co.,  23  Pa.  St  378.  It  was 
proved  in  that  case  that  the  road  passed  seventy-seven  feet  from 
the  dwelling-house  of  the  plaintiff,  and  that  the  house  was  set  on 
fire  by  sparks  from  engines  passing  at  a  time  when  the  weather 
was  very  dry  and  windy,  and  the  wind  blowing  strong  across 
the  road  to  plaintiff's  house.  Sparks  were  seen  flying  from  the 
engines  to  the  distance  of  fifty  yards  from  the  road;  and  fences 
and  fields  were  set  on  fire  about  the  same  time  and  at  consider- 
able distances  from  the  road.  The  defendant  proved  that  all 
its  engines  were  in  good  order,  and  were  all  provided  with 
good  spark-catchers.  On  this  state  of  facts,  the  court  below 
directed  the  jury  to  find  for  the  defendant;  but  the  supreme 
court  reversed  the  judgment,  holding  that  it  was  a  question  for 
the  jury  to  determine,  under  the  circumstances  of  that  case, 
whether  the  injury  was  caused  by  the  carelessness  of  the  de- 
fendant's servants.     In  delivering  the  opinion  of  the  court, 
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Lowzy,  J. 9  said:  '*  How  is  it  possible  for  the  oouri  to  saj,  urn 
matter  of  laWy  how  many  sparks,  or  how  many  fires  caused  fay 
them,  it  takes  to  pro^e  carelessness f  How  can  the  law  declare^ 
except  as  a  deduction  from  facts  found,  whftt  are  sufficient 
spark-catchers  f  When  we  find  fires  started  by  a  locomotive  al 
distances  from  eighty  to  one  hundred  and  fifly  feet  from  the 
road,  how  can  we  say  that  that  is  no  eyidence  of  carelessnesaf 
It  is  a  question  of  fact  whether  the  small  sparks  that  escape 
through  a  good  qiark-catcher  will  ignite  wood  at  such  dis- 
tance. We  see  wooden  houses  and  lumber,  and  fire-wood  and 
shingles,  standing  all  along  the  yery  edge  of  rsiliaads  without 
being  burned.  How  can  we  say  that  the  happening  of  several 
fires  all  about  the  same  time,  along  the  line,  of  road,  is  no  evi- 
dence of  carelessness?" 

The  court  further  said  that  railroad  companies  **  are  bound 
to  temper  their  care  according  to  the  circumstances  of  danger, 
and  to  exert  more  care  when  the  property  of  others  is  in  danger 
than  when  it  is  not." 

The  doctrine  laid  down  in  that  case  seems  to  be  the  true  rule. 
The  company  have  the  right  to  use  steam-power  in  propelling 
cars  on  railroads,  or  boats  on  the  rivers,  but  it  must  provide  all 
reasonable  precautions  to  protect  the  property  of  others;  and 
these  means  of  prevention  must  not  only  be  provided,  but  th^ 
must  be  properly  used.  Carelessness  in  either  particular,  ac- 
companied with  injury  to  any  innocent  party,  will  make  the 
company  liable.  What  facts  and  circumstances  constitute  evi- 
dence of  carelessness  is  a  question  of  law  for  the  courts  to  de- 
termine. But  what  particular  weight  the  jury  will  give  to  these 
facts  and  circumstances  is  a  matter  for  the  jury. 

In  the  present  case  it  was  informally,  ttiough  substantially, 
alleged  in  the  verified  complaint  that  the  chimneya  of  the  Swan 
were  not  furnished  with  spark-catchers.  This  allegation  is  not 
specifically  denied  in  the  answer,  and  must  be  taken  as  con- 
fessed. This  admission  is  evidence  of  carelessness,  and  taken 
in  connection  with  the  other  testimony,  justified  the  court  in 
refusing  a  nonsuit,  and  amply  sustains  the  verdict  of  the  juiy. 

The  third  and  fomrth  points  of  defendant  have  been  substan* 
tially  disposed  of  in  our  decision  of  the  first  and  second. 

Judgment  affirmed. 

l^KBBT,  C.  J.,  concurred.     

DlCLABATIOirS  OF  AQB2fT  ABB  AdMISSIBLS  AaAIireT  BIS  PUMOirAIi*  whfltt 

made  in  the  performaaoe  of  some  act  that  woald  bind  the  prinoipaL    They 
are  then  part  of  the  ren  ffeaur,  and  are  in  the  nature  of  original  evidence: 
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Moore  v.  BetHi,  03  Am.  Deo.  771,  and  noiay^S,  wluan  the  M^tel  b  die- 
euflsed  at  length.  And  generally,  the  declarati^mfl  of  a  party  are  adm^wihle 
in  evidenoe  if  made  at  the  time  of  the  act  done  by  him,  and  explanatory 
thereof,  where  eridenoe  of  each  act  Sa  itaelf  admiasible:  Wetmore  ▼.  MtU^ 
00  Id.  607,  and  note»  where  other  oaeee  are  oolleoted;  /Vtetap  ▼.  MUckeU,  99 
Id.  258. 

As  TO  LUBIUTT  lOB  FiBU  8r  BT  LoOOMOTIVBi,  NlGLIOSNOB  IN  DoiNO 

80»  and  what  pxeTentive  machinery  ehoold  be  used,  see  note  to  Burronght  t. 
Hou9tUonie  B.  B.  Co.,  88  Am.  Dec  70;  Hari  ▼.  Western  B.B.Oo,,46  Id.  710; 
Baltimore  etc  B.  B.  Co.  r.  Woodn^,  60  Id.  72. 

Failubs  to  Un  Spabk-oatohirs  is  eWdenoe  of  negligenee:  BaUkmme 
eie.  B.  B.  Co.  T.  Woodn^fi  60  Am.  Deo.  72. 

Wbat  Amouvtb  to  Nbguobbob  n  QoBsnoir  of  Law:  Herring  ▼.  ITS* 
wuhgton  ete,B.B,  Co.,  61  Am.  Dec  305;  bat  see  Trow  v.  Vermont  Centrtd  B. 
B.  Co.,  68  Id.  101,  where  negligence  is  declared  to  be  a  mixed  qnestion  d 
law  and  fact. 

Thb  PBnroiPAL  casb  is  oitbd  in  Oar/eld  ▼.  Knight'e  Ferrf  Co.,  14  CaL 
S7,  to  the  point  that  an  agent's  admissions  bind  the  principal  where  they  are 
part  of  the  ree  geatm;  and  in  Aguirre  v.  Padtard,  Id.  171>  to  the  point  that 
the  use  of  asparfc-catcher  insafficient  to  retain  the  sparits  of  a  steamboat  fnt- 
naee  is  OTldenoe  of  carelessness. 


MoMlLLAN    V.   RlOHAHDa      PeOPLB    ex    BEL.   Mo- 

MlLLAN   V.   YlSOHER.      MoMlLLAN  V.   HyAIT. 

[0  GALDonnA,  sas.] 
BQurrr  Dootbinb  as  to  Mobtoaob  is  that  it  b  a  mere  seeority  for  a  dehl^ 

peases  only  a  chattel  interest,  and  oonstitotes  simply  a  lien  or  inoom- 

branoe  cm  the  land. 
IEquitt  of  Rkdxmftion  is  Rbal  ABO  Bbbbfioial  Bsxatb  in  land,  which 

maybe  sold  and  conTeyed  by  the  mortgagor  in  any  of  the  ordinary  modes 

of  aasorance,  subject  only  to  the  lien  of  the  mortgage. 
Bonry  Dootbikbs  BBSPBCTUia  Mobtqaobs  hatb  bbbh  ADonxo  and  aa- 

ierted  by  the  oonrts  of  CSalifomia. 
Patmbbt  of  Dbbt  BxTiNOUiSBBa  MoBSOAOB  which  is  seenri^  for  it. 
FoRBOLosuBBa  OF  MoBSOAOBB,  IN  Bnolibh  Sbbbb,  by  which  the  mortgsgor, 

after  de&mlt,  is  called  vpon  to  repay  by  a  specLBed  day,  or  be  fbreTcr 

barred  of  his  equity  of  redemption,  are  unknown  to  our  law. 
Bffbot  of  Fobbolosubb  Suit  n  merely  to  ascertain  the  amount  due,  and 

to  obtain  a  decree  directing  the  sale  of  the  pnemises  for  its  satisfaction. 

STATOTOBT  RiQBT  of   RBDBMFTIOir  AFFLIBB  to  SaLXS  UBDBB   DbCBBBB  15 

HosTOAOB  Cabbs  the  same  as  to  sales  under  ordinary  judgments  at  law. 
MoBTOAOOB  Rbtainii  Bbtatb  aftbb  Fobbolosubb  and  until  consummation 

of  sale  by  conFcyance,  which,  when  executed,  will  take  effset  from  the 

date  of  the  mortgage. 
lfoBTOAGOB*8  Bbtatb,  AFTBB  F0BBOLO8VBB  Salb  and  before  conTcyance  te 

purchaser,  is  subject  to  the  lien  of  a  judgment  against  the  mortgagor. 

iVWiWSKT    LiBV    IS    EXTINOUISHBD   BT  SaLB    OF  PBBMI8B8  UBDBB    PBUW 

IjBV,  followed  by  a  conveyance  from  the  aheriff. 
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BBDncmoraB,  *o  Kbdbxio  must  Pat  Fitll  Ajcmnn  or  Jodomsht  io 

fMYor  of  a  mortgagee  who  parohMee  at  the  foreclotue  eala  for  leaa 

than  the  face  of  Hbm  Jndgmeni.    The  amount  bid  and  interest,  and 

eighteen  per  cent  named  in  the  atatate,  ia  inaafficient. 
HoaTGAOSB  BiooMnfo  Pubohabbb  job  Li88  thah  JusoimrT  has  Loot 

upon  the  property  prior  to  that  of  the  redemptioner  for  the  balance  im- 

paid. 
BxxounoH  PuBOBASiH  HAS  Ko  Lmal  Bbtatb  ur  PuansB  uiraii.  Gov- 

TBTAVOS  EzsouTKD.    He  haa  only  a  right  to  an  eatate  which  may  bo 

perfected  by  a  oonveyanoe. 
Objsot  of  Pbotbt  ia  to  take  from  the  payment  its  voluntary  chaiaoter,  and 

thns  oonaerve  to  the  party  a  right  of  action  to  recover  back  the  money. 

It  haa  no  application  to  voluntary  payments. 
PBonsT  Don  NOT  Pbsvxht  Patmxrt  bbino  DnoBABOS  of  the  demand 

upon  which  it  is  made,  ao  far  as  each  demand  is  legaL 
AttaOBmeht  cannot  Fabtsn  on  Fitndb  in  Bankxbs*  Havm  for  whicai 

certificates  of  deposit  have  been  imned. 
Suits  bt  Attackmxnt  and  Injunction  to  Obtain  and  Sicubs  Bxpat- 

MiNT  of  money  overpaid  upon  redemption  do  not  impair  the  legal  eflbet 

of  the  payment. 
Law  Raises  Obligation  to  Refund  Monbt  Paid  upon  Gomfuiaon,  and 

the  form  of  action  is  euiumpsU  for  money  had  and  received. 
Mandamus  to  Comfbl  Shkriff  to  Exxoutx  Dbxd  to  Rkdkmftionxb  may 

be  brought  in  the  county  where  the  relator  resides. 

8TATUTB  THAT  AOTIONS  AGAINST  PUBUC  OfFIOKB   FOB  ACTS  DONB  by  him 

iu  virtue  of  his  office  shall  be  triad  in  the  county  where  the  oanae  arose, 
applies  only  to  affirmative  acts  of  the  officer,  and  not  to  mere  omieaions 
or  neglect  of  official  duty. 

Thb  opinion  states  the  f  aots. 

Heydenfeldt  and  Skqfter,  for  the  appellants  in  the  ejectment 
snit  and  in  the  equily  sait,  and  for  the  respondent  in  the  pro- 
ceeding for  mandamus, 

John  Gurrey,  for  the  respondents  in  the  ejectment  suit  and  in 
the  equity  suit,  and  for  the  appellant  in  the  proceeding  foi 
mandamus. 

J.  A.  McDougaU  and  J.  B.  WeUer^  also  for  the  reepondents  in 

the  ejectment  suit. 

£j  Court,  Field,  J.  These  three  cases  were  aigoed  together. 
The  first  is  an  action  of  ejectment;  the  second,  an  appUoation 
for  a  mandamus;  and  the  third,  a  bill  in  equity.  In  the  first, 
judgment  was  rendered  for  defendants;  in  the  second,  a  per- 
emptory mandamus  was  awarded;  and  in  the  third,  the  demurrer 
was  sustained,  and  the  bill  dismissed.  The  first  two  cases 
depend  upon  the  same  question — the  validity  of  the  alleged 
redemption  by  McMillan,  of  the  premises  in  controyer^y  from 
the  sale  under  the  decree  of  foreclosure. 
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The  facts  as  diseloaed  by  the  reoords  are  briefly  ae  follows: 
In  December,  1861,  Osio  was  the  owner  of  the  premises,  which 
are  situated  in  Marin  county,  and  executed  a  mortgage  npon 
them  to  Bird  to  secure  a  promissory  note  of  three  thousand  dol- 
lars, payable  in  six  months,  with  interest  at  the  rate  of  five  per 
cent  a  month.  Bird  assigned  the  note  and  mortgage  to  Edwards 
and  Edwards  assigned  them  to  Cary.  In  the  mean  time,  Osio 
sold  and  conveyed  the  premises  to  Bandall.  In  September, 
1858,  Gary  instituted  suit  upon  the  mortgage,  making  Osio  and 
Bandall  defendants;  and  in  December,  1864,  obtained  a  decree 
for  the  foreclosure  of  the  mortgage  and  the  sale  of  the  premises 
to  satisfy  the  debt  due,  which  was  adjudged  to  be  eight  thousand 
four  hundred  dollars,  the  amount  to  draw  interest  at  five  per 
cent  a  month.  From  the  decree  Bandall  appealed  to  the  su^ 
preme  court,  where  at  the  April  term,  1866,  the  appeal  was  dis- 
missed, with  twenty  per  cent  damages.  The  remUHiur  hsTing 
been  filed  in  the  court  below,  an  execution  or  certified  copy  of 
the  decree  was  issued  to  the  sheriff,  by  whom  the  premises  were 
sold  on  the  fourteenth  of'  June,  1856  to  Cary  for  the  sum  of  six- 
teen thousand  dollars.  Cary  reoeiyed  a  certificate  of  the  sale, 
which,  with  the  balance  due  him  on  the  judgment,  was  subse- 
quently assigned  to  the  defendant  Hyatt,  to  whom,  on  the  nine> 
teenth  of  February,  1867,  the  sheriff  executed  a  deed  of  the 
premises.    The  defendants  claim  under  this  deed. 

In  November,  1864,  Jessie  Smith  recovered  a  judgment  against 
Bandall  in  the  fourth  district  court,  and  on  the  twentieth  of 
February,  1866,  filed  a  transcript  of  its  docket  in  the  office  of 
the  recorder  of  Marin  county.  Upon  this  judgment  execution 
was  issued,  and  the  interest  of  Bandall  in  the  premises  sold 
thereunder,  on  the  twelfth  of  March,  1866,  for  two  thousand 
dollars,  at  which  sale  the  defendant  Bichards  became  the  pur- 
chaser, receiyed  a  certificate  of  sale,  and  on  the  ninth  of  Febni- 
azy,  1866,  a  deed  from  the  sheriff. 

In  January,  1866,  the  plaintiff  McMillan  recovered  a  judgment 
against  Bandall,  in  the  fourth  district  court,  for  over  fourteen 
thousand  dollars,  and  filed  a  transcript  of  its  docket  in  the  office 
of  the  recorder  of  Marin  county,  on  the  seventh  of  February, 
1866.  On  the  tweniy-first  of  July,  1866,  the  plaintiff  recovered 
another  judgment  against  Bandall  in  the  twelfth  district  court, 
for  over  eight  thousand  dollars,  and  immediately  thereafter  filed 
a  traiiacript  of  its  dodket  in  the  same  recorder's  office.  Upon 
the  first  judgment  recovered  by  the  plaintiff,  execution  was  is- 
sued  in  January,  1866,  and  the  inteiest  of  Bandall  was  sold 
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tberennder  on  the  Berenteenih  of  March»  1856»  for  two  fiioiiBuid 
dollars,  at  which  sale  the  plaintiff  became  the  parcha8er«  reoeivBd 
a  certificate  of  aale,  and  on  the  twentj-aixth  of  December,  1856, 
a  deed  from  the  sheriff. 

On  the  thirteenth  of  December,  1856,  the  plaintiff,  in  company 
with  his  counsel,  called  upon  the  sheriff  of  Marin  county  to  re- 
deem the  premises  from  the  purchase  and  lien  of  Gaiy  under 
the  decree  in  the  foreclosure  case,  serving  at  the  same  time  upon 
the  sheriff  a  notice  of  redemption,  accompanied  with  his  affidavit 
of  the  amount  due  upon  his  two  judgments  and  duly  certified 
copies  of  their  dockets.     On  the  evening  previous  the  counsel 
of  the  plaintiff  had  requested  the  sheriff  to  prepare  a  statement 
of  the  amount  necessary  for  the  redemption,  which  he  accord- 
ingly did  on  the  following  morning,  making  the  amount  twenty- 
four  thousand  one  hundred  and  twenty-six  dollars  and  eight 
cents.    This  sum  was  paid  by  the  plaintiff  to  the  sheriff,  witii  a 
protest  as  to  certain  specified  items.    The  circumstances  attend- 
ing this  payment,  with  the  protest  and  subsequent  suits,  will  be 
fully  stated  and  considered  in  determining  the  question  how 
fiur  the  payment  operated  as  a  redemption.    The  district  court 
of  the  seventh  disbict  held,  in  the  ejectment  suit,  that  only  the 
sum  of  seventeen  thousand  six  hundred  and  six  dollars  and 
eighty-seven  cents  operated  as  a  legal  payment  for  the  purposes 
of  redemption,  and  that  the  same  was  insufficient,  and  gave 
judgment  for  the  defendants;  whilst  the  district  court  of  the 
twelfth  district  held  that  a  redemption  was  effected,  and  ordered 
a  peremptory  mandamus  to  tixe  sheriff  of  Marin  county  to  exe- 
cute a  deed  to  the  plaintiff  as  redemptioner. 

The  first  question  presented  relates  to  the  right  of  redemption 
by  the  plaintiff.  This  right  is  denied  by  the  defendants,  and 
in  support  of  their  position  they  contend:  1.  That  the  legal  title 
to  the  premises  passed  to  the  mortgagee  upon  the  execution 
of  the  Osio  mortgage,  leaving  in  the  mortgagor  only  an  equity 
of  redemption;  2.  That  by  the  decree  in  the  mortgage  case 
the  equity  of  redemption  was  entirely  barred  and  foreclosed, 
and  the  estate  became  absolute  in  Caxy,  the  assignto  of  the 
mortgage;  8.  That  the  judgments  of  the  plaintiff,  having  been 
recovered  after  the  decree  of  foreclosure,  did  not  attach  as  liens 
upon  the  premises;  and  4.  That  even  if  liens  by  the  judg- 
ments originally  attached,  they  were  subsequently  lost;  the  lien 
of  the  first  judgment  by  the  sale  on  the  execution,  although  a 
part  only  of  the  judgment  was  satisfied  by  such  sale,  and  the  lien 
of  the  second  judgment  by  the  sale  under  the  Smith  judgment. 
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There  is  great  diversity  of  opinion  in  the  adjudged  cases  as  to 
the  rightH  of  mortgagor  and  mortgagee,  both  before  and  after 
condition  broken,  arising  from  the  different  views  taken  of 
mortgages  at  law  and  equity,  and  the  more  or  less  extended  ap» 
plication  of  equitable  doctrines  to  contracts  of  this  description 
in  courts  of  law.  In  England  a  mortgage  is  regarded  in  law  a8 
a  conveyance,  vesting  in  the  mortgagee,  upon  its  execution,  a 
conditional  estate,  which  becomes  absolute  upon  breach  of  its 
condition,  and  of  course  canying  with  it  all  the  rights  and  inci- 
dents belonging  to  the  ownership  of  property.  Thus  the  mort- 
gagee, unless  restrained  by  stipulations  in  the  mortgage,  is  there 
entitled  to  immediate  possession  of  the  land,  and  may  enter 
peaceably  or  bring  ejectment;  and  his  right  to  possession  cannot 
be  defeated,  except  by  payment  at  the  period  fixed  by  the  term» 
of  the  mortgage.  Payment  subsequent  to  that  period  only  give» 
an  equity  of  redemption,  and  a  reconveyance  is  necessary  to 
vest  the  title  in  the  mortgagor:  Coote  on  Mort.  339;  2  Oreen- 
leaf's  Cruise,  91.  The  same  doctrine  prevails  in  several  of  the 
states.  Thus  in  Doe  ex  dem.  Shvie  v.  Orimes,  7  Blackf.  1,  the 
supreme  court  of  Indiana  held  that  an  action  of  ejectment  would 
lie  by  the  mortgagee  against  the  mortgagor  before  default. 
**  The  law,  we  think,"  said  Sullivan,  J.,  ''is  well  settled  that  the 
mortgagee,  by  virtue  of  his  mortgage,  becomes  the  legal  owner 
of  the  premises,  and  is  consequently  entitled  at  law  to  the  immo* 
diate  possession,  unless  there  by  an  agreement  between  the  par- 
ties, expressed  in  the  contract  or  plainly  inferable  from  it,  that 
the  mortgagor  shall  remain  in  possession."  Blaney  v.  Bearce^  2 
Oreenl.  137;  NewM  v.  Wright,  3  Mass.  139  [3  Am.  Dec.  98 J; 
Oolman  v.  Packard,  16  Id.  39.  But  in  equity,  both  in  England 
and  the  United  States,  a  mortgage  is  regarded  in  a  very  dif- 
ferent light.  The  settled  doctrine  of  equity  is,  that  a  mortgage 
is  a  mere  security  for  a  debt,  and  passes  only  a  chattel  interest; 
that  the  debt  is  the  principal  and  Uie  land  the  incident;  that  the 
mortgage  constitutes  simply  a  lien  or  incumbrance;  and  that  the 
equity  of  redemption  is  the  real  and  beneficial  estate  in  the  land» 
which  may  be  sold  and  conveyed  by  the  mortgagor  in  any  of 
the  ordinary  modes  of  assurance,  subject  only  to  the  lien  of  the 
mortgage.  This  equitable  doctrine,  established  to  prevent  the 
hardships  springing  by  the  rules  of  law  from  a  failure  in  the  strict 
performance  of  the  conditions  attached  to  the  conveyance,  and 
to  give  effect  to  the  just  intent  of  the  parties  in  contracts  of  thia 
deHcriptiou,  bus  been  in  most  of  the  states  gradually  adopted  by 
the  courts  of  law,  although  in  some  instances  to  a  limited  extent 
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The  law  conoeming  estates  in  dower»  xeferzed  to  by  the  de- 
fendants' connsely  famishes  an  illustration  of  the  chai^  which 
{he  original  character  of  mortgages  has  nndeigone.  To  entitle 
a  widow  to  a  dower,  the  seisin  of  the  husband  must  have  been 
more  than  an  equitable  seisin;  it  must  have  been  a  l^;al  seisin 
of  the  estate  of  inheritance.  In  the  case  of  SteUe  v.  Carrol,  12 
Pet  205y  Tanej,  G.  J.,  said  ''that,  according  to  the  principlea 
of  the  common  law,  a  widow  is  not  dowable  in  her  husband's 
equity  of  redemption;  and  if  a  man  mortgages  in  fee  before 
marriage,  and  dies  without  redeeming  the  mortgage,  his  widow 
is  not  entitled  to  dower."  But  in  the  case  of  Collins  y.  Tony, 
7  Johns.  278  [6  Am.  Dec.  273],  it  was  adjudged  that  the  estate 
of  the  mortgagor  is  the  real  estate  at  law,  and  that  the  widow 
of  the  mortgagor  may  recover  her  dower  out  of  the  land  mort- 
gaged, the  court  saying:  **  We  have  in  this  state  [New  York] 
gone  greater  lengths  than  the  precedents  in  the  English  books 
towards  a  recognition  of  the  mortgagor's  estate  at  law." 

In  Runyan  v.  Mersereaiiy  11  Johns.  638  [6  Am.  Deo.  393], 
which  was  an  action  of  trespass,  the  question  presenttd  was, 
whether  the  freehold  was  in  the  plaintiff  who  had  purchased  the 
equity  of  redemption  under  a  judgment  against  the  mortgagor, 
or  in  the  defendant,  the  mortgagee,  whose  mortgage  was  prior 
to  the  judgment;  and  the  court  held  the  freehold  to  be  in  the 
plaintiff,  and  said:  ''  Mortgages  are  not  considered  as  convey- 
ances  of  land  within  the  statute  of  frauds,  and  the  forgiving 
the  debt,  with  the  delivery  of  the  security,  is  holden  to  be  an 
extinguishment  of  the  mortgage." 

In  Jackson  v.  Bronson,  19  Johns.  325,  the  mortgagor  sustained 
ejectment  against  the  grantee  of  the  mortgagee,  and  the  court 
said:  "It  is  now  well  settled  that  the  mortgagee  has  a  mere 
chattel  interest,  and  the  mortgagor  is  considered  as  the  proprie- 
tor of  the  freehold.  The  mortgage  is  deemed  a  mere  incident  to 
the  bond,  or  personal  security  for  the  debt,  and  the  assignmeni 
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only:  4  EentTs  Com.  160.  The  cases  indicate  a  fluotoation  be- 
tween equitable  and  common-law  views  of  the  subject;  and  a 
hesitation  by  the  courts  of  law  to  cany  the  equitable  doctrine 
U  its  legitimate  results:  Oray  v.  Jenks,  3  Mason,  521. 

'*  Unless  the  different  purposes  of  a  mortgage  are  adverted  to,"  j 

observes  Parker,  O.  J.,  in  Smith  v.  Moore,  11  N.  H.  59,  "  these 
would  appear  to  be  much  confusion  in  the  books  relative  to  the 
rights  of  the  mortgagor  and  mortgagee,  and  with  those  pur- 
poses in  view,  an  attempt  to  reconcile  them  would  be  made  in 
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of  the  interest  of  the  mortgagee  in  the  land,  withont  an  assign- 
ment of  the  debt,  is  considered  in  law  as  a  nullity.*' 

In  Gardner  v.  ffeartt,  3  Denio,  234,  Beardslej,  J.,  says:  '*A 
mortgage  creates  a  specific  lien  on  the  land  mortgaged,  as  a 
judgment  duly  docketed  does  a  general  one  on  the  land  of  the 
judgment  debtor.  But  the  mortgagee,  as  such,  has  no  title  to 
the  laod  mortgaged;  he  has  neither  ju8  in  re  nor  ad  rem,  but  a 
mere  security  for  his  debt;  title  to  the  land,  notwithstanding  the 
mortgage,  remaining  in  the  mortgagor.*' 

In  Waring  v.  Smyths  2  Barb.  Gh.  135,  Chancellor  Walworth 
said :  **  Before  the  adoption  of  the  rcTised  statutes,  it  was  settled 
by  the  courts  of  this  state  that  the  mortgagor  was  to  be  consid- 
ered as  the  real  owner  of  the  fee  of  the  lands  mortgaged,  except 
for  the  mere  purpose  of  protecting  the  mortgagee  as  the  holder 
of  a  security  thereon  for  the  payment  of  his  debt.  And  the  re- 
vised statutes  have  restricted  the  legal  rights  of  the  mortgagee 
stiU  further,  by  depriving  him  of  the  power  to  bring  a  suit  to 
recover  the  possession  of  the  mortgaged  premises  before  a  fore- 
closure. The  only  right  he  now  has  in  the  land  itself  is  to  take 
possession  thereof,  with  the  assent  of  the  mortgagor,  after  the 
debt  has  become  due  and  payable,  and  to  retain  such  possession 
until  the  debt  is  paid.  The  mortgage,  then,  is  here  nothing  but 
a  chose  in  action,  or  a  mere  lien  or  security  upon  the  mortgaged 
premises,  as  an  incident  to  the  debt  itself."  The  cases  cited 
above  from  Johnson's  reports  were  decided  several  years  pre- 
vious to  the  adoption  of  the  revised  statutes  referred  to  by  the 
chancellor.  A  provision  more  extensive  in  effect  than  the  New 
York  statute  is  embodied  in  our  practice  act.  Section  260  reads 
as  follows:  "A  mortgage  of  real  property  shall  not  be  deemed  a 
conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property  without  a 
foreclosure  and  sale."  This  section  takes  from  the  instrument 
its  common-law  character,  and  restricts  it  to  the  purposes  of 
security.  It  does  not,  it  is  true,  in  terms,  change  the  estates 
at  law  of  the  mortgagor  and  mortgagee,  but  by  disabling  tho 
owner  from  entering  for  condition  broken,-  and  restricting  hia 
remedy  to  a  foreclosure  and  sale,  it  gives  full  effect  to  the  equi- 
table doctrine,  upon  a  consideration  of  which  the  section  was 
evidently  drawn.  An  instrument  which  confers  no  right  of  either 
present  or  future  possession  possesses  little  of  the  character  of 
a  conveyance,  and  can  hardly  be  deemed  to  pass  any  estate  in 
the  land.  The  just  and  liberal  doctrines  of  equity  respecting 
mortgages  have  been  adopted  in  this  state,  and  asserted,  either 
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diiBcUy  or  indiieetly,  in  repeated  innfaincfiB  hj  this  oonit.  In 
Oodeffray  ▼.  CaUtweU,  2  CU.  489  [56  Anu  Dec.  360],  it  was  said 
that  "  mortgages  at  the  present  day  are  considered  as  merely 
aecoiities  for  the  payment  of  money,  and  no  breach  of  their  con- 
ditions can  possibly  Test  the  title  in  the  mortgagee." 

In  Pders  ▼.  Jamesicwn  Bridge  Company y  5  Oal,  336  [63  Anu 
Dec  134],  the  mortgagee,  Peny,  had  conveyed  the  property  to 
one  person,  and  assigned  the  mortgage  to  another.  The  pLiin- 
tiff  was  the  grantee  of  the  property,  and  the  defendants  were 
assignees  of  the  mortgage.  The  defendants  commenced  an  ac- 
tion to  foreclose  the  mortgage,  and  obtained  a  decree,  and  were 
proceeding  to  sell  the  property,  when  the  plaintiff  brought  suit 
enjoining  them  from  further  proceedings,  on  the  ground  that 
the  sale  would  create  a  cloud  upon  his  title.  The  court  below 
decreed  a  perpetual  injunction,  and  upon  appeal  to  this  court 
the  decree  was  reversed;  and  Heydenfeldt,  J.,  said:  *'  The  deed 
from  Peny  to  plaintiff  could  not  operate  as  an  assignment  of 
the  mortgage.  The  latter  is  a.mere  security  for  the  debt,  and 
cannot  pass  without  a  transfer  of  the  debt;  so  it  would  seem 
that  the  two  transactions  are  totally  different  in  character;  the 
intent  of  the  one  is  to  convey  the  title  to  land;  of  the  other,  to 
transfer  a  debt  with  its  security.  If  a  contrary  doctrine  was 
maintained,  it  would  produce  the  evil,  as  in  this  case,  of  en- 
abling a  net  to  be  thrown  for  the  entrapment  of  the  innocent." 

In  Bennett  v.  Taylor,  5  Cal.  602,  the  facts  are  not  stated,  but 
it  would  appear  from  the  opinion  that  exception  had  been  taken 
to  the  introduction  in  evidence  of  a  mortgage,  without  first  pro- 
clucing  or  accounting  for  the  note  to  secure  which  it  was  given, 
and  Murray,  0.  J.,  said:  "The  mortgage  was  a  mere  incident 
to  the  debt,  and  in  an  order  to  maintain  the  action,  which  was 
founded  on  the  plaintiffs'  possession  and  the  mortgage,  the  debt 
should  have  been  proved." 

In  Ord  V.  McKee,  5  Cal.  515,  the  court  said:  "A  moitgageis 
a  mere  incident  to  the  debt  which  it  secures,  and  follows  the 
transfer  of  the  note  with  the  full  effect  of  a  regular  assignment. 
Ord,  having  the  right  to  the  note,  had  undoubtedly  a  right  to 
foreclose  the  mortgage." 

In  Gwy  V.  Ide,  6  Cal.  99  [65  Am.  Deo.  490],  the  plaintiff  had 
obtained  an  order  appointing  a  receiver  of  the  rents  and  profits 
of  the  mortgaged  premises,  pending  a  suit  to  foreclose  the  mort- 
gage. On  appeal,  this  court, per  Terry,  J.,  said:  "  Our  statute 
forbids  a  mortgagee  from  recovering  the  mortgaged  estate,  and 
confines  his  remedy  to  a  foreclosure.    The  same  reason  does 
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not,  therefore,  exist,  aa  hy  the  English  role,  for  appointing  a 
reodiver  to  collect  the  rents  and  profits,  pending  the  litigation. 
The  mortgage  is  considered  as  only  the  seotirily  for  the  debt; 
the  estate  remains  that  of  the  mortgagor,  in  the  character  of 
owner,  and  most  continue  to  remain  so,  with  all  the  incidents  of 
ownership,  until,  by  a  foreclosure  and  sale,  a  new  owner  is  sub- 
sHtuted." 

In  Phelan  v.  Olney^  6  Gal.  478,  the  doctrine  of  Ord  t.  MoKee^ 
5  Id.  515,  and  Bennett  v.  Taylor^  Id.  502,  was  affirmed.  In  Bd' 
loc  y.  Rogers^  9  Id.  123,  Burnett,  J.,  said  arguendo:  "At  com- 
mon law,  a  mortgage  vested  the  legal  title  in  the  mortgagee, 
subject  to  be  defeated  by  the  performance  of  the  condition  sub- 
sequent. But  this  theory  is  entirely  changed  by  our  system, 
and  the  legal  title  remains  with  the  mortgagor,  subject  to  be 
divested  by  a  foreclosure  and  sale." 

The  decisions  of  this  court  from  which  the  above  citations  are 
taken  were  made,  with  one  exception,  in  equity  cases;  but  the 
language  of  the  court  does  not  appear  in  any  instance  to  have 
been  governed  by  a  consideration  of  the  tribunal  in  which  the 
remedy  was  sought,  but  entirely  from  a  consideration  of  the 
nature  of  the  contract. 

The  mortgage  being  a  mere  securify  for  a  debt,  it  must  follow 
that  the  payment  of  the  debt,  whether  before  or  after  default, 
will  operate  as  an  extinguishment  of  the  mortgage.  Indeed,  in 
those  courts,  with  some  few  exceptions,  where  the  common-law 
view  of  mortgages  is  the  most  strictly  adhered  to,  payment  of 
the  debt  is  held  to  revest  the  estate  without  a  reconveyance  in 
the  mortgagor,  though  it  is  difficult  to  see  upon  what  principle. 
If  the  mortgage  is  a  conveyance  after  default,  it  must  be  equally 
so  before;  the  only  difference  being  that  in  the  one  case  the 
estate  conveyed  is  conditional,  and  in  the  other  absolute.  If 
after  default  the  estate  be  absolute,  it  is  not  easy  to  perceive 
how  the  grantee  can  be  divested  without  deed  under  the  statute 
of  frauds;  and  yet,  according  to  the  general  doctrine  of  the  mod- 
em cases,  payment  has  that  effect.  This  is  one  of  the  inconsist- 
encies arising  from  a  partial  adoption  of  the  equitable  doctrines 
by  the  courts  of  law. 

In  truth,  the  original  character  of  mortgages  has  undergone  a 
change.  They  have  ceased  to  be  conveyances,  except  in  form. 
They  are  no  longer  understood  as  contracts  of  purchase  and  sale 
between  the  parties,  but  as  transactions  by  which  a  loan  is  made 
on  the  one  side,  and  security  for  its  repayment  furnished  on  the 
other.    They  pass  no  estate  in  the  land,  but  are  mere  securi* 
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tiee;  and  dflCaiilt  in  the  payment  of  the  money  seonred  does  not 
ohange  their  charaoter. 

ProceedingB  for  the  foieclosnre  of  mortgages,  in  the  aenae  in 
which  the  terms  are  nsed  in  England,  and  in  several   of  the 
states,  by  which  the  mortgagor,  after  default,  is  called  upon  to 
repay  the  loan  by  a  specified  day,  or  be  forever  barred  of  hia 
equity  of  redemption,  are  unknown  to  our  law.     The  owner  of 
the  mortgage  in  this  state  can  in  no  case  become  the  owner  of 
the  mortgaged  premises,  except  by  purchase  upon  sale  under 
judicial  decree  consummated  by  conveyance.     A  foreclosure  suit, 
by  our  law,  results  only  in  a  legal  ascertainment  of  the  amount 
due,  and  a  decree  directing  the  sale  of  the  premises  for  its  satia- 
faction,  the  surplus,  if  any,  going  to  subsequent  incumbrancerB 
or  the  owner  of  the  premises,  and  execution  following  for  any 
deficiency.     And  by  the  decision  of  this  court  in  Kent  v.  Loffan^ 
2  Cal.  595,  the  statutory  right  of  redemption  is  held  equally  ap- 
plicable to  sales  under  decrees  in  mortgage  cases  as  to  sales 
under  ordinary  judgments  at  law.     Whether  this  decision  would 
be  now  made,  were  the  question  an  open  one,  it  is  unnecessary 
to  determine.     It  has  been  repeatedly  recognized  as  law  by  thiA 
court:  Harlan  v.  Smith,  6  Id.  173;  and  has  been  acted  upon  by 
parties  for  years;  rights  of  properly  have  been  acquired  under  it 
which  we  are  not  at  liberty  at  this  day  to  disturb.     By  this  de- 
cision, the  estate  of  the  mortgagor  and  of  the  judgment  debtor 
after  sale  stand  upon  the  same  footing,  and  the  insertion  in 
the  decree  of  a  clause  foreclosing  the  equity  of  redemption  is  a 
useless  formula,  which  cannot  enlarge  the  effect  of  the  decree, 
or  any  rights  of  the  mortgagee  under  it.     The  decisions  as  to 
the  estate  of  the  judgment  debtor  after  sale  become,  therefore, 
authorities  for  determining  the  estate  of  the  mortgagor  after 
sale  under  decree;  and  from  them  it  will  be  found  that  the  es- 
tate must  remain  in  the  mortgagor  until  a  consummation  of  the 
sale  by  conveyance,  as  it  does  in  the  judgment  debtor,  and  that 
the  conveyance,  when  executed,  will  take  effect  in  the  one  case 
from  the  date  of  the  mortgage,  as  it  does  in  the  other  from  the 
time  the  lien  of  the  judgment  attached. 

By  a  statute  of  New  York,  passed  in  1820,  any  creditor  was 
entitled  to  redeem  premises  sold  under  execution,  if  he  had  a 
lien  upon  them  by  a  decree  in  chancery  or  judgment  at  law, 
rendered  before  the  expiration  of  fifteen  months  from  the  date 
of  the  sale.  Under  this  act  the  question  was  raised  in  the 
oourts  of  that  state  as  to*  the  estate  of  the  purchaser  previous  to 
the  execution  of  the  conveyance,  and  as  to  the  effect  as  liens  of 
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deciees  and  judgftnents  recovered  after  the  sale;  and  it  was  beld 
that  until  the  deed  was  ezeouted  the  pnrbhaser  had  a  lien  only 
on  the  land:  Bissd  y.  Payne^  20  Johns.  8;  that  the  estate  of  the 
debtor  was  not  changed  by  the  sale  and  certificate  of  the  sheriff, 
and  the  purchaser  acquired  no  title  until  the  conveyance  was 
executed:  Van  Benss^aer  v.  Sherif  of  Albany ^  1  Cow.  511;  that 
the  existence  of  the  judgment  at  the  time  of  the  sale  was  not 
essential  to  the  lien;  that  it  became  a  lien  if  recovered  within 
the  fifteen  months  after  sale:  Van  Bensselaer  v.  Sheriff  of  Onon- 
daga, Id.  443;  even  though  the  judgment  were  confessed  for 
the  express  purpose  of  enabling  the  creditor  to  redeem:  Snyder 
T.  Warren,  2  Id.  518  [14  Am.  Deo.  519]. 

There  is  no  difference,  so  far  as  the  liens  of  the  judgments 
are  concerned,  between  our  statute  and  that  of  New  York. 
Here  the  statute  requires  the  lien  by  the  judgment  of  the  cred- 
itor to  be  subsequent  to  that  on  which  the  property  is  sold; 
there  the  statute  requires  the  judgment  which  creates  the  lien 
to  be  recovered  before  the  expiration  of  the  time  of  the  redemp- 
tion. The  period  within  which  the  judgment  creating  the  lien 
must  be  recovered  is  not  limited  in  either  case  by  the  sale;  and 
in  Kent  v.  Laffan,  2  Cal.  595,  the  judgment  under  which  a 
redemption  was  recovered  after  the  sale  of  the  premises  under 
the  decree  of  foreclosure,  although  this  fact  does  not  appear  in 
the  report  of  the  case. 

It  follows  from  the  views  above  expressed  that  the  legal  title 
of  the  premises  remained  in  Bandall  after  the  sale,  under  the 
decree  of  foreclosure,  and  that  the  plaintiff  acquired  a  lien  by 
his  judgments;  the  lien  of  the  first  judgment  attaching  on  the 
seventh  of  February,  1855,  and  of  the  second  on  the  twenty-first 
of  July  of  the  same  year.  The  lien  of  this  last  judgment  was 
extinguished  by  the  sale  under  the  Smith  judgment,  made  on 
the  twelfth  of  March,  1855,  followed  by  a  conveyance  from  the 
sheriff,  which,  by  relation,  took  effect  on  the  twentieth  of  Feb- 
ruary, 1855,  when  the  judgment  became  a  lien.  The  second 
judgment  of  the  plaintiff  could  not  therefore  be  available  as  a 
basis  of  redemption  on  the  thirteenth  of  December,  1856;  and 
the  right  of  the  plaintiff  to  redeem,  as  a  creditor,  must  rest 
upon  the  first  judgment.  Upon  this  judgment  execution  had 
been  issued,  and  the  premises  sold  to  the  plaintiff  on  the  sev- 
enteenth of  March,  1856,  for  two  thousand  dollars,  and  it  is 
objected  by  the  defendants  that  this  sale  extinguished  the  lien  of 
the  judgment  for  the  residue. 

The  question  raised  by  this  objection  is  not  a  new  one.    It 


866  McMillan  v.  Richabd&  [GU. 

was  before  fhe  court  in  1858:  Vandyher.  Barman,  SCsl,  206.  In 
that  case  the  plaintiff  was  the  holder  of  a  mortgage  to  aeonre  a 
note  of  one  thousand  five  hundred  dollars,  and  obtained  judg- 
ment for  the  amount,  and  a  decree  for  the  Bale  of  the  mortgaged 
premises.  At  the  sale  he  became  the  purchaser  for  one  thou- 
sand dollars.  The  respondents,  who  were  creditors  of  the 
mort^fagor,  haying  a  lien  upon  the  premises,  paid  to  the  sheriff 
the  amount  bid  by  the  plaintiff,  with  eighteen  per  cent  thereon, 
and  interest  to  the  date  of  the  redemption,  and  claimed  a  deed. 
This  the  sheriff  refused  to  execute,  and  the  respondents  applied 
to  the  court  below,  and  obtained  a  mandamus  to  compel  its 
execution.  On  appeal  the  judgment  was  reversed,  and  the 
court,  per  Heydenfeldt,  J.,  said:  "  The  sum  paid  to  the  sheriff 
to  redeem  the  land  was  insufficient  for  that  object.  The  whole 
amount  of  Vandyke's  judgment,  with  interest,  should  have  been 
paid.  The  language  of  the  statute  is  explicit.  If  the  interpre- 
tation insisted  upon  by  the  respondents  be  correct,  tiiat  by  the 
purchase  of  the  property  the  lien  of  the  creditor  purchasing  is 
gone,  even  for  the  purpose  of  redemption,  then  the  statute 
would  have  no  meaning  whatever." 

The  same  question  was  before  this  court  for  consideration  in 
Knight  v.  Fair,  9  Cal.  117,  and  the  decision  in  Vandyke  v.  Ear- 
man,  supra,  was  affirmed.  In  Knight  v.  Fbir,  supra,  the  plain- 
tiff was  the  owner  of  a  judgment,  and  the  purchaser  of  the  real 
property  sold.  The  successor  of  interest  paid  to  the  purchaser 
an  amount  greater  than  his  bid,  but  less  than  the  amount  due 
on  the  judgment,  and  the  payment  was  held  insufficient  for  a 
redemption.  In  the  opinion  in  the  case,  Burnett,  J.,  said: 
**  The  two  hundred  and  thirty-first  section  of  the  code  allows 
the  judgment  debtor,  or  a  redemptioner,  to  redeem  within  six 
months  after  the  sale,  by  paying  the  purchaser  the  amount  of 
his  purchase,  with  eighteen  per  cent  thereon  in  addition,  to- 
gether with  any  assessments  or  taxes,  and  interest  on  such 
amount;  'and  if  the  purchaser  be  also  a  creditor,  having  a  lien 
prior  to  that  of  the  redemptioner,  the  amount  of  siich  lien  with 
interest.* 

''  It  is  certain,  from  this  explicit  language,  that  the  purchaser 
may  have  a  lien  upon  the  property  prior  to  that  of  the  redemp- 
tioner. The  fact  that  he  is  the  creditor  does  not  divest  his  lien. 
He  may  be  both  a  creditor  and  a  purchaser,  and  still  have  a 
prior  lien  to  that  of  the  redemptioner.  This  can  onl}  be  upon 
the  principle  that  the  legal  estate  is  still  in  the  judgment  debtor 
until  the  delivery  of  the  sheriff's  deed;  and  if  in  the  debtor,  it 
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18  such  aa  estate  as  may  be  the  subject  of  a  lien,  a  sale  undez 

execution,  or  of  a  conTeyanoe  by  deed  from  the  debtor We 

are  compelled  to  give  the  statute  this  construction.  If  we  do 
not,  it  has  no  meaning." 

The  cases  cited  by  the  counsel  of  the  defendants  from  the  New 
York  reports  are  not  in  conflict  with  the  decisions  of  this  court 
In  Eewson  y.  Deygert,  8  Johns.  333,  the  purchaser  was  not  the 
owner  of  the  judgment.  The  premises  were  bid  in  by  a  third 
party.  In  such  case  the  purchaser  must  take  the  property  dis- 
charged of  the  lien  of  the  judgment,  otherwise  no  one  would  be 
safe  in  purchasing  at  a  sheriff 's  sale  for  a  sum  less  than  the  full 
amount  of  the  judgment,  as  the  property  in  his  hands  would  be 
subject  to  resale  as  often  aa  any  balance  remained  unsatisfied. 
This  is  a  very  different  question  from  the  one  involved  in  Van- 
dyke V.  Harman,  supra  y  and  in  Knight  v.  Fair,  supra,  where  the 
owner  of  the  judgment  became  the  purchaser.  Besides,  the  only 
point  decided  in  Hewson  v.  Deygert,  supra,  was  that  the  court 
would  not  interfere  in  a  summary  way  by  rule  to  stay  a  second 
sale  of  the  premises  under  the  same  judgment,  the  party  with 
the  title  having  a  remedy  by  action  in  case  of  injury;  and  as  to 
the  effect  of  the  sale  in  discharging  the  lien  on  the  judgment, 
the  court  states  expressly  that  it  only  intimates  its  impression 
and  gives  ''no  decided  opinion." 

In  1820  the  legislature  of  New  York  provided,  in  the  statute 
which  authorizes  redemptions,  that  ''  the  plaintiff  under  whose 
execution  any  real  estate  shall  have  been  sold  shall  not  be 
authorized  to  acquire  the  title  of  the  original  purchaser,  or  of 
any  creditor  to  the  premises  so  sold,  by  virtue  of  the  decree  or 
judgment  on  which  such  execution  issued: "  2  R.  S.  373,  sec. 
58;  and  the  decisions  cited  from  Gowen  and  Wendell  were  made 
years  afterwards.  In  Ex  parte  Stevens,  4  Cow.  133,  the  owner 
of  the  judgment  was  not  the  purchaser,  and  the  decision  was 
made  in  view  of  the  provision  of  the  statute,  as  is  evident  from 
the  syllabus  of  the  reporter.  In  People  v.  Boston,  2  Wend.  297, 
the  sale  under  the  execution  was  made  for  a  sum  exceeding  the 
judgment,  which  was  thus  satisfied.  The  owner  was,  of  course, 
no  longer  a  creditor  having  a  lien. 

It  is  further  insisted  by  the  counsel  of  the  defendants,  that 
the  time  of  redemption  under  the  sale  upon  the  judgment  of 
the  plaintiff  having  expired  on  the  seventeenth  of  September, 
1866,  Bandall  became  thereby  divested  of  all  interest  in  the 
premises,  and  there  remained  no  interest  in  him  on  the  thirteenth 
of  December  upon  which  the  judgment  could  subsist  as  a  lien. 
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The  answer  to  this  is,  that  the  title  remamed  in  the  debtor  untQ 
eonvejanoe  ezecated.  Until  then  the  purchaser  had  no  legal 
estate  in  the  premises,  bnt  only  a  right  to  an  estate  which  might 
be  perfected  by  conveyance.  This  point  was  expressly  decided 
in  Smith  y.  Cotvin,  17  Barb.  161.  That  was  an  action  of  eject- 
ment, and  it  was  objected  to  the  plaintiff's  zeooTezy  that  his 
legal  estate  had  become  diyested  by  a  saleon  execution,  and  the 
expiration  of  the  time  of  redemption  before  trial,  and  the  court 
ssid:  ''  This  ground  is  untenable,  because  the  sale  had  not  been 

consummated  by  sheriff's  conTcyance The  title  does  | 

not  pass  by  filing  the  sheriff's  certificate,  which  only  operates  as 

a  lien  by  way  of  action  to  protect  the  purchaser  against  interren* 

ing  claims,  except  the  right  of  redemption.    Nor  does  the  estate 

of  the  debtor  become  vested  in  the  purchaser  by  mere  lapse  of  i 

the  time  of  redemption,  but  only,  as  we  think,  by  the  sheriff's  i 

conveyance  under  tiie  statute: "  VaiLgkn  v.  Ely,  4  Barb.  159. 

The  case  of  Wrighi  v.  Douglass,  2  N.  Y.  873,  does  not,  whea 
properly  considered,  conflict  with  Smith  v.  Colvin,  supra.  The 
decision  in  that  case  was  based  upon  the  effect,  under  the  statute 
of  New  York,  of  an  attachment  upon  the  equitable  inkiest  of  the 
debtor  in  land.  The  objection  of  the  defendant  goes  to  the 
pacity  in  which  the  plaintiff  undertook  to  redeem,  and  not  to 
right  of  redemption.  If  the  lien  of  the  judgment  was  extin- 
guished by  the  lapse  of  the  time  of  redemption,  then  the  plain- 
tiff was  the  successor  in  interest  of  Randall,  and  as  such  was 
equally  entitled  to  redeem. 

We  do  not  perceive  the  force  of  the  objection  that  the  ope- 
rative effect  of  payment  as  a  redemption  is  to  be  determined  by 
the  capacity  in  which  a  party  entitled  to  redeem  presents  him- 
self before  the  officer.  It  can  make  no  difference  to  the  pur- 
chaser whether  the  money  is  paid  by  the  plaintiff  as  successor 
in  interest  or  as  creditor  having  a  lien. 

The  next  question  for  consideration  is,  whether  the  payment 
of  twenty-four  thousand  one  hundred  and  forty-six  dollars  and 
eight  cents,  made  on  the  thirteenth  of  December,  1856,  operated 
as  a  redemption  of  the  premises.  The  circumstances  occurring 
at  the  time  are  detailed  in  the  testimony  of  the  sheriff,  set  forth 
in  the  findings  of  the  court.  From  this  it  appears  that  on  the 
evening  previous  the  plaintiff,  by  his  counsel,  informed  the 
sheriff  of  his  intention  to  redeem  the  premises,  and  requested 
the  officer  to  make  out  a  statement  of  the  amount  necessary  to 
be  paid  for  the  redemption.  To  this  the  officer,  after  some  ob- 
jection, assented,  and  on  the  following  day  made  out  the  amount 
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at  twenty-four  thousand  one  hundred  and  forty-six  dollars  and 
eight  cents.  What  then  took  place  is  thus  stated  by  the  officer: 
"  Mr.  Shafter  said  that  was  too  much;  that  the  amount  required 
would  not  amount  to  seventeen  thousand  dollars,  but  he  would 
pay  whateyer  sum  I  demanded,  and  insisted  I  should  name  the 
amount.  He  paid  me  the  amount,  twenty-four  thousand  one 
hundred  and  forly-six  dollars  and  eight  cents;  he  protested 
against  paying  the  amount;  said  it  was  too  much;  it  was,  at  the 
same  time,  in  the  office;  he  requested  me  to  give  a  statement  of 
the  items  as  I  figured  it  up;  there  was  a  written  protest  serred 
at  the  time  Shafter  asked  me  for  the  certificate;  I  think  he  pre- 
pared the  certificate;  I  signed  it;  Shafter  told  me  probably  that 
was  not  the  end  of  the  matter,  and  requested  me  to  deposit  in 
Oarrison  &  Go.'s,  to  save  the  interest  during  the  litigation. 
About  one  week  after,  I  deposited  a  portion  with  Tallant  & 
Wilde,  and  a  portion  with  Parrott  &  Co I  mean  by  pro- 
test only  that  he  said  that  the  sum  was  too  much.  The  written 
protest  was  after  I  had  counted  the  money  and  found  it  correct. 
I  read  the  certificate  and  signed  it;  can't  say  whether  certificate 

was  executed  before  protest  or  after I  knew  it  to  be  cor* 

reet.  I  selected  my  own  bankers;  Shafter  advised  me  as  to 
Parrott.  There  was  no  arrangement  about  the  money.  Shafter 
said  a  portion  of  the  money  was  borrowed  of  Garrison  &  Go." 

The  written  notice  of  protest,  referred  to  in  the  testimony  of 
the  sheriff,  specified  the  items  to  which  objection  was  made. 
After  the  payment  as  described  above,  and  at  the  same  inter- 
view, the  plaintiff  requested  the  sheriff  to  deposit  the  money 
with  Messrs.  Garrison  &  Co.,  bankers,  San  Francisco,  assigning 
as  a  reason  that  a  part  of  the  same  had  been  loaned  by  them  at 
two  per  cent  per  month,  and  would  probably  be  tied  up  by  liti- 
gation for  several  months,  and  by  such  deposit  the  interest  could 
be  provided  for.  On  the  twentieth  of  December  the  sheriff  pro- 
ceeded to  San  Francisco,  from  Marin  county,  and  deposited  a 
portion  of  the  money  with  Tallant  &  Wilde,  and  a  portion  with 
Parrott  &  Co.,  receiving  certificates  of  deposit  for  the  same. 
Whilst  the  sheriff  was  in  San  Francisco,  the  plaintiff  commenced 
a  suit  against  him  for  the  recovery  of  ten  thousand  dollars,  as 
for  money  had  and  received  to  his  use,  and  issued  an  attach- 
ment, and,  according  to  Vbe  statement  of  the  court  in  its  find- 
ing, "  caused  the  money  so  deposited  to  be  attached  in  the  hands 
of  the  bankers,  to  sati^  any  judgment  which  he  might  recover 
in  the  action,*'  and  which  **  money  remained  so  attached  at  the 
oonmeneement  and  trial "  of  the  ejectment  suit    Afterwards. 


in  equity,  upon  whioh  an  injunotion  waa  issued  and  aerved, 
restraining  the  bankers  from  using  or  paying  oat  the  moneTS 
deposited,  and  the  sheriff  from  negotiating  the  oartifioatee  of 
deposit.  In  the  bill,  which  was  dulj  Terifiod,  the  plaintajf 
alleged  that  the  sum  of  air  thousand  seven  hundred  dollais 
left  with  the  sheriff  was  not  due  and  p^able  as  a  portion  neoes- 
sary  for  the  redemption,  and  that  the  sheriff  had  no  right  to  tha 
same.  Tfae  suit  in  equity  was  undetermined,  and  the  in  juncfioD 
in  force  at  the  commeocement  and  trial  of  the  ejectment  case. 

Upon  these  faots,  ttie  defendants  contend  that  no  redemptioa 
was  made,  and  this  involves  the  consideration  of  the  effect  of 
the  protest  apon  the  payment,  the  effect  of  the  attachment  upm 
it,  and  the  effect  of  the  injunction. 

The  object  of  a  protest  is  to  take  from  the  payment  ila  Tolnn- 
tary  character,  and  thus  oonserre  to  the  par^  a  right  of  action 
to  rAGOver  back  the  money.  It  is  available  only  in  cases  of  pay- 
ment under  duress  or  coercion,  or  when  undue  advantage  is 
taken  of  the  party's  situation.  It  has  no  application  to  volnn- 
taiy  payments.  It  does  not  create  a  lien  upon  the  money  paid, 
or  any  legal  impediment  to  its  control.  It  does  not  impair,  ia 
wiy  respect,  the  operative  effect  of  the  payment  as  a  discharge 
of  the  demand  upon  which  it  is  made,  so  far  as  such  demand  is 
legal.  It  is  notice  only  to  the  party  receiving  the  payment  that 
if  the  demand  is  iUegal  in  whole,  or  in  any  specified  particulars, 
he  may  be  subjected  to  an  action  for  the  recovery  back  of  the 
amoant  to  which  objection  is  made;  and  it  actioQ  be  bron^t, 
the  protest  is  only  available  as  evidence  of  the  fact  of  oompnl- 
sion. 

In  Fleetwood  v.  City  of  New  York,  3  Bandf.  ITS,  Sandfotd.  J., 
said:  "  The  legal  effect  of  the  payment  is  not  impaired  by  the 
protest  made.  When  a  part;  pays  under  duress  of  his  goods,  a 
protest  may  become  important  as  evidence  that  the  payment  waa 
the  effect  of  the  duress,  and  not  an  admission  of  the  right  en- 
forced by  the  adverse  party.  But  where  there  is  no  legal  oom- 
pulsion,  a  party  yielding  to  the  assertion  of  an  adverse  claim 
cannot  detract  from  the  force  of  his  oonceesion  by  saying  *  I 
object,'  or  '  I  protest,'  at  the  same  time  that  he  aotoally  pays 
the  claim.  The  payment  nullifies  the  protest  as  effectually  as 
it  obviates  the  previous  denial  and  oontestion  of  the  claim:** 
See  also  Chaae  v.  Dwinal,  7  Greenl.  184  [20  Am.  Deo.  863]; 
Clitibm  V.  Strong,  9  Johns.  870. 

It  ia  imneoessary  to  decide  whether  the  protest,  in  the  pne* 
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ent  case,  can  be  available  for  any  purpose.  It  is  of  no  conae* 
quenoe  whether  the  payment  was  voluntary  or  otherwise.  It 
was  absolute,  untrammeled  by  conditions.  *'  There  was  no  az^ 
rangement/'  testifies  the  sheriff,  '*  about  the  money.''  Oom- 
plaints  of  the  amount  required,  objections  in  the  words  "  I  pro> 
test,"  whether  made  orally  or  in  writing,  were  not  dogs  upon 
the  absolute  dominion  of  the  officer  over  the  money.  He  could 
have  paid  the  same  to  the  purchaser  immediately,  or  on  the  fol- 
lowing day,  or  at  any  time  during  the  week.  He  received  the 
money  on  the  thirteenth,  and  no  proceedings  were  taken  against 
him  for  the  alleged  excess  until  the  twentieth. 

The  attachment  could  not  impair  the  legal  effect  of  the  judg- 
ment. It  was  not  a  recaption  of  t):e  money,  nor  even  a  lien 
upon  it.  It  is  true,  the  court  finds  that  the  plaintiff  caused  the 
money  in  the  hands  of  the  bankers  to  be  attached,  and  that  the 
attachment  remained  upon  it  at  the  trial  of  the  ejectment  suit; 
but  this  finding  is  inconsistent  with,  and  negatived  by,  the  pre- 
vious finding,  that  the  bankers  had  already  issued  certificates  of 
deposit  to  the  sheriff  for  the  money.  These  certificates  are  pre- 
sumed to  be  in  the  ordinary  form;  it  is  not  found  that  they 
were  special  and  restricted  in  their  character.  They  were  then 
negotiable  instruments  under  the  statute,  according  to  the 
decision  of  this  court  in  WeUon  v.  Adams,  4  Oal.  37  [CO  Am. 
Dec.  579];  Compiled  Laws,  140. 

The  bankers,  by  the  certificates,  became  liable,  not  to  refund 
to  the  sheriff  the  specific  money  deposited,  but  to  pay  its 
amount  to  the  holder  of  the  certificates  on  their  presentation. 
After  their  issuance  there  was  nothing  in  the  possession  of  the 
bankers  belonging  to  the  sheriff  upon  which  an  attachment 
could  fasten.  There  remained  merely  an  obligation  to  pay  the 
holder  of  the  certificates,  whoever  he  might  be:  Sheets  v.  Culver, 
14  La.  449;  Kimbal  v.  Plant,  Id.  511.  Whether  the  certificates 
could  have  been  reached  by  any  proceedings  under  attach  nieut 
whilst  in  the  hands  of  the  officer^  it  is  unnecessary  to  determiue. 
No  such  proceedings  were  taken,  and  it  is  sufficient  that  the 
money  deposited  could  not  have  been  affected  by  the  attach- 
ment. In  the  argument  of  counsel  the  character  of  the  suit 
seems  to  have  been  lost  sight  of.  The  suit  is  not  based  upon 
any  supposed  present  interest  of  the  plaintiff  in  the  specific 
money  paid  on  redemption;  it  involves  no  assertion  of  title,  but 
proceeds  upon  the  relation  of  creditor  and  debtor.  The  com- 
plaint in  the  action  alleges  an  indebtedness,  and  the  words 
''had  and  received  to  the  plaintiff's   use"  are   put  as   the 
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eonaidflntkm  npon  whieh  to  sapixirt  the  aatumfmU  on  the  pari 
d  the  defendant.  Where  money  is  paid  upon  oompnlBiaOy  ihm 
law  laiaea  an  obligation  to  refund,  and  the  form  of  the  actiaai 
is  for  money  had  and  reoerred  to  the  plaintiff's  nae.  The  juc^ 
goment  attempted  to  be  drawn  from  the  technical  langnagpa  to 
qualify  the  payment  is  baaed  upon  a  misconception  of  the 
nature  of  the  action,  and  the  character  of  the  pleadings  in  it;. 

The  bill  upon  which  the  injunction  was  issued  alleges  the  fiaeto 
in  relation  to  the  redemption  of  the  premises  and  the  subsequent 
deposit  of  the  money  with  bankers  in  San  Francisco,  and  the 
issuance  of  certificates  by  them,  and  as  distinct  grounds  of  the 
equity  jurisdiction  aTers  the  irresponsibility  of  the  sheriff  and 
his  sureties,  and  sets  forth  the  Tarious  pretenses  of  Hyatt,  that 
the  redemption  was  imperfect  and  abortive;  that  the  judgment 
under  which  it  was  made  was  fraudulent  and  Toid;  that  the 
amount  paid  was  insufficient  for  redemption,  or  ineffectual,  hy 
reason  of  the  protest,  all  of  which  pretenses,  it  says,  are  false 
in  fact;  and  further  avers  that  Hyatt  has  induced  the  sheriff,  by 
giving  a  bond  of  indemnity  to  execute  to  him  a  deed  of  the 
premises,  and  yet  insists  that  in  case  the  redemption  should 
prove  effectual,  he  will  be  entitled  to  the  sum  of  tweniy-fonr 
thousand  one  hundred  and  fortyndx  dollars  and  eight  cents. 
The  bill  concludes  with  a  prayer  for  the  injunction  above  men- 
tioned, and  that  a  receiver  be  appointed  to  take  the  custody  of 
the  certificates,  and  to  hold  the  same  for  the  purposes  of  the 
suit,  and  to  invest  the  funds  at  interest  pending  the  litigation; 
that  an  account  of  the  money  paid  under  protest  be  taken,  and 
that  the  excess  above  the  amount  essential  to  effect  a  redemp- 
tion be  decreed  to  be  paid  to  the  plaintiff;  and  in  the  event  the 
court  should  adjudge,  for  any  reason,  the  redemption  to  be 
inoperative,  then  that  the  whole  sum  be  decreed  to  the  plaintiff; 
but  in  the  event  the  redemption  should  be  adjudged  valid,  then 
that  so  much  of  the  amount  as  was  essential  for  the  redemption 
be  paid  to  the  parties  entitted  thereto. 

To  the  bill  the  defendants  demurred;  some  of  them  on  the 
ground  that  it  did  not  show  any  redemption  by  the  plaintiff; 
and  the  others  on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The  demurrer  was  uath 
tained  on  this  last  ground,  and  the  bill  dismissed. 

The  facts  stated  in  the  bill  do  not  constitute  a  ease  lor  the 
cognisance  of  a  court  of  equity.  It  does  not  present  a  ease  ol 
trust.  If  the  redemption  was  invalid,  the  plaintiff  is  entitled  to 
the  whole  of  the  mon^;  but  if  valid,  and  there  was  any  exeess 
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in  the  payment,  he  is  entitled  to  auch  excess,  aasaming  (for  we 
do  not  attempt  to  decide  the  question)  that  the  payment  of  such 
excess  was  by  compulsion.  In  either  case,  the  remedy  at  law 
is  ample.  Whateyer  hypothesis  is  taken,  the  sheriff  can  only 
be  a  debtor,  either  for  the  whole  amount  or  for  the  excess,  and 
his  insolvency  is  no  ground  for  the  interference  of  a  court  of 
equity.    The  demurrer  was  therefore  well  taken. 

As  there  was  no  ground  for  the  equity  suit,  it  can  have  no 
effect  upon  the  validity  of  a  transaction  which  was  closed  on 
the  thirteenth  of  December  previous,  except  as  evidence  of  the 
intent  of  the  parties  at  the  time.  And  neither  from  the  lan- 
guage nor  scope  and  purpose  of  the  bill  can  any  inference  be 
drawn  against  the  absolute  and  unconditional  character  of  the 
payment.  It  contains  not  a  word  which  can  be  tortured  intC' 
an  admission  against  the  claim  of  the  plaintiff.  That  the  par- 
ties  entitled  to  the  money  may  have  been  injured  by  the  injunc- 
tion is  possible;  but  they  have  their  remedy  on  the  injunction 
bond.  In  Ex  parte  Newell,  4  Hill,  589,  the  creditor  paid,  un- 
conditionally, to  the  sheriff  the  requisite  amount  for  redemp- 
tion, and  immediately  thereafter  served  an  injunction  in  his 
own  favor  restraining  the  sheriff  from  i>aying  it  over;  and  it 
was  held,  nevertheless,  that  he  was  entitled  to  the  sheriff's 
deed.  The  bill  in  that  case  was  filed,  and  the  injunction  ob- 
tained in  advance,  forbidding  the  sheriff  from  paying  over  the 
money  which  the  creditor  might  i>ay  to  effect  the  redemption 
until  the  further  order  of  the  court  of  chancery,  and  it  was  ob- 
jected that  in  consequence  of  the  service  of  the  injunction  there 
was  no  redemption;  but  the  court,  by  Bronson,  J.,  said: 
**  Whether  the  injunction  was  properly  issued  or  not  is  a  ques- 
tion for  the  court  of  chancery.  Assuming  that  it  was  regular, 
and  that  the  money  is  stayed  in  the  hands  of  the  sheriff,  we  are 
still  of  opinion  that  there  was  a  good  redemption  by  Addington. 
He  made  an  unconditional  payment  of  the  amount  of  the  bank 
judgment,  and  the  sheriff  received  and  receipted  the  money 
before  the  injunction  was  served.  The  redemption  was  then 
complete,  and  subsequent  service  of  process  to  stay  the  money 
in  the  hands  of  the  sheriff  could  not  undo  what  had  already 
been  well  done.  It  is  not  like  the  case  of  a  tender  trammeled 
with  conditions,  or  an  offer  of  payment  without  parting  with 
the  money* 

This  authority  is  conclusive  on  the  point  in  the  case  at  bar. 
After  a  careful  consideration  of  the  objections  of  the  learned 
counsel  of  the  defendants,  we  are  of  opinion  that  the  redemp- 
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tion  of  the  thirteenth  of  December,  1866,  was  complete;  aud 
the  subsequent  attachment  and  injuction  suits  could  not  undo 
what  was  then  well  done. 

In  the  mandamus  case  there  is  the  further  objection  raised  by  the 
defendants,  not  involved  in  the  determination  of  the  other  case^ 
— that  the  proceedings  were  taken  in  the  wrong  county.  Tlie 
deed  of  the  twenty-sixth  of  December  was  executed  to  the  plaiu- 
tifif  in  his  capacity  as  purchaser.  Sixty  days  having  elapsed 
from  the  time  of  his  redemption  from  the  sale  under  the  decree 
of  foreclosure,  he  became  entitled  to  a  further  deed  as  redemp- 
tioner  under  section  232  of  the  practice  act,  and  the  proceedings 
were  taken  in  the  district  court  of  San  Francisco  to  compel  the 
execution  of  the  deed.  The  county  where  a  cause  is  to  be  heard 
is  to  be  determined,  with  some  specified  exceptions  by  the  resi- 
dence of  the  parties.  The  general  rule  under  the  statute  in  force 
at  the  time  these  proceedings  were  instituted  is  contained  in 
section  20  of  the  practice  act,  which  provides  that  the  action 
shall  be  tried  in  the  county  in  which  the  parties,  or  some  of 
them,  reside  at  its  commencement.  This  case  is  not  embraced 
by  any  of  the  exceptions,  and  therefore  falls  within  the  genera) 
rule.  The  second  subdivision  of  section  19,  which  provides  that 
actions  against  a  public  officer  for  acts  done  by  him  in  virtue  of 
his  office  shall  be  tried  in  the  county  where  the  cause,  or  some 
part  of  them,  arose,  applies  only  to  affirmative  acts  of  the  offi- 
cer, by  which  in  the  execution  of  process,  or  otherwise,  he  inter- 
feres with  the  property  or  rights  of  third  persons,  and  not  to 
mere  omissions  or  neglect  of  official  duty:  EUioU  v.  CrordfM 
Adm'r,  13  Wend.  35;  Hophina  v.  Heyioood,  Id.  265.  Nor  does 
the  proceeding  involve  the  determination  of  a  right  or  interest 
in  real  estate.  The  relator  claims  only  an  official  document, 
the  possession  of  which  will  enable  him  to  assert  any  rights  he 
may  have  acquired.  The  awarding  of  the  mandamus  cannot  de- 
termine these  rights,  or  in  any  respect  affect  the  interests  ol 
third  parties.  The  objection,  therefore,  to  the  county  is  un- 
tenable. 

It  follows  from  the  views  we  have  taken  of  these  cases  that  the 
judgment  in  the  ejectment  case  must  be  reversed,  and  the  judg- 
ments in  the  other  two  cases  affirmed.  In  the  ejectment  case  all 
the  facts  are  found  by  the  court  below,  and  it  is  the  settled 
practice  of  this  court,  since  the  decision  of  Holland  v.  San  Fran- 
Cisco,  7  Cal.  361,  to  direct  in  such  cases,  upon  a  reversal,  the  entry 
of  the  judgment  warranted  by  the  facts  found.  In  McMillan  v. 
Richards,  therefore,  the  judgment  is  reversed,  with  directions 
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to  the  court  below  to  enter  judgment  in  &Tor  of  the  pbuntiff 
for  the  poMODirion  of  the  premises  desoribed  in  the  complaint, 
and  the  recoTeiy  of  the  damages  assessed  for  their  use  and  oc- 
cupation.   In  the  other  two  cases  the  judgment  is  aflhmed. 

Tbbbt,  0.  J.,  and  Bubhvtt,  J.,  concurred. 


MoBTOAOB  IS  BUT  liiBK  SsouBiTT  FOX  Patmbnt  Of  Dbr.  It  doee  not 
pasi  title  to  the  land,  but  k  only  aa  incumbisiioe  or  lieo  upon  it:  Pden  t. 
Jttmutown  Bridffe  Co.,  03  Am.  Deo.  134;  IhUy  t.  tfroAom,  62  Id.  534;  Bvrhe 
V.  Crttger^  68  Id.  102;  Ood^jfrcy  t.  Caldwdl,  56  Id.  360,  and  note,  where 
prior  oasee  are  ooUected.  Bat  see  Buck  t.  Swaasey^  Id.  681,  where  it  is  held 
that  mortgage  notes  are  the  principal,  and  the  land  is  merely  aooeaeory 
thereto.    See  also  IHscAe  v.  Kramer,  47  Id.  368. 

MoBTOAOOB  MAT  Sbll  Bqitity  OF  Redbmption  to  mortgagee,  bat  he  is  en- 
titled to  every  farorable  consideration  onaoconntof  thenneqnal  relation  ol 
the  parties:  Hyndman  v.  Hjfndman,  46  Am.  Deo.  171.  The  grantee  of  equity 
of  redemption  has  a  right  to  redeem,  notwithstanding  a  foreclosure  and  sale, 
unless  he  has  been  made  a  party  to  the  suit:  BradUy  v.  Snyder,  68  Id.  564. 
And  the  grantee  of  a  mortgagor's  equity  of  redemption  is  not  barred  of  bis 
right  to  redeem  by  a  purchase  of  the  mortgaged  premises  made  by  the  holder 
of  a  mort(pige  debt:  Moore  v.  Ander$,  60  Id.  551. 

Patubht  or  MoBTOAOB  Dkbt  EzmtomsHBs  Mobtoaob  which  is  security 
for  it:  Bowmcm  v.  Manter,  66  Am.  Dec  743;  Oale  v.  MoHdng,  64  Id.  197; 
Ryan  v.  Dwnlap,  63  Id.  334,  and  note,  where  prior  oases  in  this  series  are 
collected. 

Pitbchasbb's  Title  undeb  JunonBirr  Eblatbs  Back  to  Incxftion  of 
LiXN,  and  is  paramount  to  any  title  based  on  a  prior  levy  and  sale  under 
a  junior  judgment:  Andrew  v.  WUhes,  34  Am.  Dec  450;  Rogers  v.  Brent,  50 
Id.  422,  and  note,  where  prior  cases  are  collected;  SUmt  v.  Keyes,  43  Id.  465. 

LixN  OF  Sbniob  Judombnt  Lost  bt  Salb  of  Pbbmises  undbb  Juviob 
JUDOMBNT  AKD  EzBOUTiON:  Harrieon  v.  MeHenry^  52  Am.  Dec  435,  and 
note;  Joncf  v.  Judhins,  34  Id.  392.  But  contra,  see  Commercial  Bank  v. 
Yatoo  CcfiaUy,  38  Id.  447,  and  note;  Andrew  v.  Doe,  Id.  450,  and  note; 
Bai}k  qfMiiaouH  v.  WeUa,  51  Id.  163. 

Kkooybbt  of  Monet  Paid  undeb  Cokpclsion:  See  note  to  Mayor  of  BaJU 
thnore  v.  Lefftrmam,  45  Am.  Deo.  153,  where  the  question  is  discussed  at 
lengthy  il2to(m  v.  DwranA,  49  Id.  596. 

The  fbinodpal  case  is  cited  in  Ortgory  v.  Hiffgku^  10  CaL  340,  to  the 
point  that  attachment  cannot  fasten  on  funds  in  a  banker's  hands  for  which 
negotiable  instruments  have  been  given;  in  Mills  v.  Barney,  22  Id.  249,  and 
Poorman  v.  MilU,  35  Id.  120,  to  the  point  that  certificates  of  deposit  are  nego- 
tiable instruments;  in  He^/Uy  v.  Maiery  13  Id.  14;  Joknaon  v.  Sherman,  15  Id. 
293;  (?oocfaioi0  v.  Ewer,  16  Id.  467;  FogaHy  v.  Sawyer,  17  Id.  592;  Lord  v. 
Morrie,  18  Id.  488;  DuUon  v.  Warschauer,  21  Id.  621;  Kidd  v.  Temple,  22 
Id.  262;  Bludworth  ▼.  Lake,  33  Id.  264;  ffeyland  v.  Badger,  35  Id.  413;  Jack- 
son V.  Lodge,  36  Id.  39,  42,  58,  59;  Mack  v.  Wetder,  39  Id.  254,  255;  Ladue 
V.  D.  S  M,  R,  B,  Co,,  13  Mich.  396,  to  the  point  that  a  mortgage  is  a  mere 
security,  passes  only  a  chattel  interest,  leaving  the  legal  title  in  the  mort- 
gagor; in  Nof^  V.  McKy,  9  Cal.  428,  to  the  point  that  a  mortgagee  can  only 
obtain  title  to  the  land  at  foreclosure  sale;  but  in  Oreen  v.  Btttier,  26  Id.  00% 
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tliit  IntMid  deeUrfttlmi  is  limited  to  the  question  under  dtscnnioD,  wmd  it  is  de- 
clared that  the  judge  "had  no  reference  to  a  contract  affecting  the  title  made 
by  the  mortgagor  hin^self  anbaequent  to  the  making  of  the  nortgigew  Refer- 
enoe  waa  only  made  to  the  poaaibility  of  aoqniring  title  throngh  the  morlp^ 
independent  of  any  further  action  on  the  part  of  the  mortgagor."  In  DftUom 
T.  War9ehauer,  21  CaL  623,  the  principal  case  ia  cited  with  approval  to  the 
point  that  payment  of  a  mortgpige  debt  eztingniahes  the  lien  of  a  mortgage^ 
in  WUU$  T.  FarUy,  24  Id.  498,  to  the  point  that  when  a  debt  ia  baired 
by  the  atatnte  the  remedy  on  the  mortgage  ia  alao  baned,  because  the  mort- 
gage ia  only  aa  inddent  to  the  debt;  in  Mfrntgamerp  ▼.  2\ctt,  II  Id.  817,  to 
the  point  that  the  foredoeore  clause  as  to  equi^  of  redeonption,  in  a  decree,  is 
Aoaeleaa  formula;  in  ^^roes  ▼.  Jbtofer,  21  Id.  895,  axid£StoiilT.  Jfo^,  22  Id.660l 
that  all  judicial  aalea  are  alike  entitled  to  the  same  right  of  redemption  as  a 
foreclosure  sale;  in  Owmming$  ▼.  Coe,  10  Id.  S81»  Cfcodmum  ▼.  Aeer,  16  Id. 
469,andPayeT.iMerte,  81  Id.  801,  that  the  legsl  title  does  not  pass  in  fore- 
closure sale  onto  the  delxTery  of  the  sheriff's  deed,  and  then  by  relation  datee 
back  to  the  date  of  the  mortgage;  in  ib£bierT.£riiii<,  16  Xd.  170,  AnflM^  ▼. 
TUUnghad,  18  Id.  274,  and  MeekT.  Mcdmre,  40  Id.  62t,  to  the  point  that 
for  money  paid  under  compulsion  an  action  in  euutrnprit  for  money  had  and 
received  lies  for  its  recovery;  in  Jfeifaiaii  ▼.  Fisdbcr.  14  Id.  240,  to  the  point 
that  payment  to  a  sheriff  to  redeem  property  sold  under  ezeention  ia  not 
oompnlsory;  and  in  Buelmatt  v.  SUny,  46  Id.  697,  S.  C,  18  Am.  Bep.  224^  to 
the  point  that  the  object  of  a  protest  is  to  take  from  a  payment  its  voluntary 
character,  and  thus  conserve  to  the  party  aright  of  action  toreooverbaektits 
money;  that  it  u  available  only  in  casss  of  payment  undsrdonss  orooeroion, 
or  when  undue  advantage  ia  taken  of  the  party's  sitoation,  and  has  no  apfll* 
oation  to  voluntary  payments. 


Nash  t;.  Hbbmobxlli. 

[9  Oauvoshxa,  084.] 

LiQUiDATiD  Damaobs  OR  Pbnaltt. — ^Where  defendant  agreed  to  srsot  a 
building  on  such  a  portion  of  a  lot  as  would  be  satisfatay  to  plaintiff, 
and  give  him  possession  in  three  weeks,  to  hold  for  six  months  with 
privij^f^  of  twelve  months,  and  upon  failure  to  perform  the  agreement 
to  pay  the  sum  of  five  hundred  dollars  damages:  HeU  that  the  sum 
named  was  a  penalty,  and  not  liquidated  damages. 

.  AcmoN  of  damages  for  breach  of  contract.  The  oonrt  below 
decided  that  the  sum  named  in  the  obligation  sued  on  was  a 
penalty,  and  not  liquidated  damages,  and  plaintiff  appealed* 
The  opinion  states  the  terms  of  the  contract. 

J.  H.  MsKune,  for  the  appellant. 

Oro9S  and  Manhall,  for  the  respondent. 

B7  Oonrt,  BuBjrxTT,  J.  The  cases  upon  this  sulqeok  aie  nu- 
merous, and  it  is  difficult  to  deduce  from  them  any  certain  and 
definite  rule;  in  fact,  the  transactions  of  individuals  are  so  Tari- 
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OU8,  and  the  circumstanoes  of  many  cases  so  peculiar,  that  no 
certain  rale  can  be  adopted  for  all  cases.  But  from  the  decis- 
ions, the  following  results  seem  to  be  substantially  correct: 

1.  When  the  party  stipulates  to  pay  a  stated  sum  for  a  given 
period  of  time  during  the  continuance  of  the  jFailure,  then  the 
damages  are  to  be  considered  as  liquidated:  Aylet  v.  Dodd/2 
Atk.  238;  Fletcher  y.  Dyche.  2  T.  B.  82;  Smiih  v.  Smith,  4  Wend. 
468. 

2.  When  the  agreement  is  not  to  carry  on  trade  at  a  particular 
place;  not  to  run  a  stage-coach  on  a  particular  road;  not  to 
publish  a  rival  newspaper;  not  to  run  a  rival  steamer  on  a  par- 
ticular route; — ^in  all  these  cases  the  sum  stated  must  be  taken  as 
tiquidated  damages:  Green  v.  Price,  13  Mee.  &  W.  695;  LeighUm 
Wales,  3  Id.  645;  Williams  y.  Dabin,  22  Wend.  201;  CaUfomia 
Steam  Nav.  Co.  y.  Wright,  6  Cal.  259  [65  Am.  Dec.  511]. 

8.  When  the  party  stipulates  to  marry  no  other  person;  to 
convey  land,  or  pay  a  named  sum,  the  price  of  the  land  having 
teen  received  by  him — ^the  damages  are  liquidated:  Lowe  v. 
Peers,  4  Burr.  2225;  Slassan  v.  Beadle,  7  Johns.  71. 

4.  When  a  named  sum  is  to  be  paid  for  eveiy  acre  of  land 
plowed  up  contrary  to  agreement;  when  a  stated  sum  is  to  be 
paid  for  each  article  not  delivered — the  damages  must  be  con- 
ddered  as  liquidated. 

5.  When  the  pariy  stipulates  to  erect  a  building  in  a  particu- 
lar manner,  within  a  given  time,  and  upon  failure  to  pay  a  named 
lum,  it  must  be  considered  in  the  nature  of  a  penalty:  Tayloe 
r.  Sandiford,  7  Wheat.  18;  Moore  v.  PlaUe  County,  8  Mo.  467. 

In  Tayloe  v.  Sandiford,  supra.  Chief  Justice  Marshall  said: 
*'  In  general,  a  sum  of  money  in  gross,  to  be  paid  for  the  non-per- 
formance of  an  agreement,  is  considered  as  a  penally It 

will  not,  of  course,  be  considered  as  liquidated  damages;  and  it 
will  be  incumbent  on  the  party  who  claims  them  to  show  that 
they  were  so  considered  by  the  contracting  parties.'' 

The  present  case  seems  to  fall  within  the  rule  applicable  to 
building  contracts.  In  this  case  the  defendant  stipulated  that 
she  would  erect  a  brick  building  to  cover  such  portion  of  the 
lot  as  would  be  satisfactory  to  plaintiff,  and  give  him  posses- 
sion within  three  weeks;  the  plaintiff  to  have  possession  for  six 
months,  with  the  privilege  of  twelve  months  or  more;  and  upon 
failure  to  perform  the  agreement,  she  was  to  pay  to  plaintiff 
the  sum  of  five  hundred  dollars  damages. 

It  will  be  seen  that  there  are  several  things  for  the  defendant 
to  do,  a  failure  to  perform  any  of  which  would  have  been  a 


upon  H  portion  of  the  lot  not  satiafactot;  to  the  plaintiff,  or  the 
liouee  not  famished  for  a  single  day  Ixijond  the  rtipiilatod  time, 
(he  defendant  would  hare  been  liable  for  the  whole  Biun.  upon 
the  theory  of  the  plaintiff's  counsel.  So,  too,  if  the  plaintiff 
Lad  been  disturbed  in  his  possession  for  one  day  during^  the 
ttirm  of  six  months,  or  denied  theprivilc^  of  ihe  additdonal 
Uirm.  There  is  no  statement  in  the  a^^reement  that  the  sum 
was  to  be  taken  as  liquidated  damages.  If  the  defend&nt  bad 
failed  to  ereot  a  suitable  brick  building,  although  finished  vrithin 
the  time  specified,  it  would  haTe  been  a  violation  of  the  cod- 
tract. 

We  aie  of  opinion  that  the  damages  mentioned  were  not 
liquidated,  hut  a  mere  penalty  to  aeoore  the  performance  of  the 
contract,  or  the  payment  of  such  damages  as  the  plaintiff  aiifrht 
be  entitled  to  nnder  the  circumatanoeB,  In  building  coatracts, 
it  maybe  difficult  to  say  what  amoniib  of  iajury  the  plaintiff 
has  BUBtained  by  reason  of  the  non-completion  of  the  buildingr 
within  the  exact  time  stated.  And  yet  this  difficulty  in  asoer- 
taining  the  amount  of  the  iujuiy  occasioned  by  the  delay  baa 
not  induced  the  courts  in  anoh  ombs  to  ooosider  tiw  sum  as  liqui- 
dated damages. 

Judgment  affirmed. 

Ikbbt,  C.  J.,  concurred.     

Son  Kahkd,  whim  DnMMJ>  Pualit,  avd  wbbi  X^wimUBD  DaM- 

Aom  Faltf  V.  MeKretim,  M  Am.  Doo.  107,  utd  Dote;  Ovwer  v.  Carter,  I4. 
71,  kod  note;  Cat.  Sl«an  Nav.  Co.  v.  Wright,  G5  Id.  511,  and  uotej  Otrry  *. 
Lara-,  4B  Id.  486;  Baird  y.  ToOivtr.U  Id.  296,  and  note  ooUeoting  fenMt 


Latfan  v.  Kaglee. 


CcTXHANT  uf  Lbasi  TO  LuHKis,  "thsir  Hxixa  AXD  AmavB,'*  tbat  in 
the  evBDt  of  a  nls  by  the  tenor  the  leiSMa  ihonld  ha**  the  rafonl  of  Ikm 
ipnjmrty,  t«  *  ooventnC  running  with  the  knd. 

CoTKHAJiT  n  Lnun,  EiLXTiHe  to  Thiho  DnnaiD,  kttx^n  to  tha  had, 
•nd  run*  wltli  it 

BcsiKiEn  BcLATiONS  CoNRiTUTiHQ  Faktkibsiiip. — N,  ftnd  L.  agread  th>t 
L.  ibould  advuioc  twelra  thoniuid  jiolUn  to  commniM  er«cting  > 
faouee  □□  land  b«Id  hf  N.  nnilor  leaae;  that  N.  ahould  then  convey  a 
IwU-lntereit  in  the  property  to  L. ;  that  both  Bbonld  flniih  the  bnilding 
at  a  OMt  of  eigbtnen  thoueand  dollan  «acb,  and  ahoald  di*ida  the  mite 
d  from  it  thereafter:  /Idd,  that  N.  and  L.  « 
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PAmmift  lar  Lkasxbold  Pubchasiito  F£b  in  his  own  none,  with  Yum  own 
money,  the  lessees  being  entitled  to  a  refusal  of  the  property,  purchMes 
for  both,  and  the  <»thrr  partner  becomes  entitled  to  his  share  upon  pay- 
ment of  his  proportion  of  the  parchase  money. 

SOUl  BlANAGINO     PaRTNEK*8    RbLATIOK    TO  OOPABTNXR    18  OmK    OF    GUEAT 

CoNnDXNCB,  and  requires  the  utmost  good  faith;  and  proof  must  be  clear 

to  show  that  the  copartner  has  waived  any  of  his  rights  to  property 

legally  inuring  to  the  partnership. 
Dbdication   or   Pabtnkbship   Propxbtt    bt   Mahaoimo    Pabtmbb    to 

Street   Pdbpo8KS,  to  render  the  remaining  poitioii  more  valnable, 

inures  to  the  benefit  or  detriment  of  all  the  partners  in  proportion  to 

their  shares. 
Partvbr  ADVA2ICINO  FunDS  will  not  be  allowed  oompoond  interest. 
Partner  Becxtvino  Monthlt  Rxvtb   is  Cbaroxablx  with  Interest 

from  date  of  receipt  until  paid  over  to  the  partnership. 

Mb8.  Hdixlet  leased  to  Ward  and  Smith  the  pxemiees  in 
question  for  eight  years,  at  three  hundred  doUars  per  annum. 
By  the  terms  of  the  lease  the  lessees  were  permitted  to  erect, 
such  buildings  on  the  land  as  thej  saw  fit,  and  in  the  event  of 
sale  by  the  lessor,  were  to  have  the  refusal  of  the  property. 
Ward  and  Smith  assigned  the  lease  to  Naglee,  who  entered  into 
an  agreement  with  Laffim,  whereby  Laffiin  was  to  furnish 
twelve  thousand  dollars  toward  building  a  house  on  the  leased 
premises.  Naglee  was  then  to  deed  one  half  of  the  lease  to 
La£EiEtn,  and  the  further  cost  of  the  building  was  to  be  borne 
equally  by  them.  The  contract  was  executed,  the  building  cost- 
ing forty-eight  thousand  dollars.  The  lease  had  four  years  yet 
to  run  at  this  time.  The  same  year  Naglee  had  Bolton,  Baron, 
A.  Co.  purchase  the  land  in  fee  for  his  benefit  for  seventeen 
thousand  dollars.  They  immediately  deeded  the  property,  ex- 
cept a  strip  forming  part  of  Merchant  street,  to  Naglee,  taking 
a  mortgage  for  thirty  thousand  dollars,  money  loaned  to  Naglee. 
The  seventeen  thousand  dollars  purchase  money  was  paid  out 
of  this  loan.  La&n  filed  his  bill  for  a  settlement  of  tiie  joint 
transactions,  and  to  compel  Naglee  to  convey  to  him  an  undi- 
vided half  of  the  premises.  He  obtained  a  decree  in  the  court 
below,  and  the  defendant  appealed. 

«A  O,  Baldwin  and  Ddos  Lake,  for  the  appellant.  [ 

Hoge  and  WHmm,  for  the  respondent. 

By  Court,  Bubhett,  J. .  The  first  and  most  important  ques- 
tion arising  in  this  case  is,  whether,  by  the  legal  e£fect  of  the 
•8si{];nment,  the  right  to  purchase  the  fee  of  Smith  and  wife 
passed  to  La£GEm  and  Naglee. 
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It  is  insisted  by  the  leamei!  counsel  for  the  defendant  that 
this  pre-emptive  right  was  a  personal  privilege,  appertaining 
alone  to  the  first  lessees,  and  not  assignable  by  the  terms  of  the 
original  lease;  that  it  **  was  a  mere  possibility;  it  was  an  intangi- 
ble, unenforceable  obligation;  it  was,  for  any  practical  purpose, 
valueless,  and  could  not  have  entered  into  the  minds  of  the  par* 
ties  making  the  arrangements  under  the  lease/'  The  substance 
of  the  privilege  is  well  stated  by  the  counsel  in  these  words: 
' '  If  lessor  chooses,  at  any  time  hereafter,  to  sell,  and  should  offer 
the  proi>erfy  for  sale,  on  such  terms  as  she  may  choose,  lessee 
may  have  the  liberty  of  buying  it  in  preference  to  anyone  else." 

It  is  certain  that  this  privilege  entered  into  the  minds  of  the 
original  parties  to  the  lease,  and  was  considered  of  value  by 
them;  othemdse  there  could  have  been  no  reason  for  its  inser- 
tion in  the  lease.  It  will  be  seen  that  the  tenants  were  author- 
ized to  make  whatever  improvements  they  pleased,  which  im- 
provements were  to  become  fixtures  when  the  lessor  paid  for 
them.  By  the  legal  effect  of  the  lease,  Mrs.  Hinkley  was  not 
bound  to  take  the  improvements  at  their  value,  but  she  had  the 
privilege  of  doing  so.  If  she  did  not  choose  to  take  them,  then 
the  tenants  had  the  right  to  remove  them.  They  were  only  to 
become  fixtures  provided  she  paid  for  them.  If  she  did  not 
choose  to  take  them,  then  the  tenants  had  only  the  rights  that 
lielonged  to  them,  as  if  this  stipulation  was  not  in  the  lease.  On 
her  part  she  stipulated  to  give  the  tenants  the  preference  of  puf^ 
chase  should  she  determine  to  sell  during  the  term. 

That  this  privilege  was  practically  valuable  is  apparent  from 
those  considerations.  The  lease  was  on  long  time,  at  a  low  rent. 
If  rents  should  go  down,  this  privilege  could  not  prejudice  the 
tenants;  but  if  they  remained  as  they  were,  or  went  up,  then 
this  pre-emptive  right  became  more  valuable.  As  the  lessor  was 
receiving  very  low  rent,  paying  scarcely  any  interest  upon  the 
value  of  the  property,  she  would  naturally  be  induced  to  sell 
upon  veiy  favorable  terms,  that  she  might  invest  the  proceeds 
in  more  productive  property.  The  tenants  had  a  most  complete 
check  upon  her  asking  an  exorbitant  price  for  the  property. 
The  practical  result  proved  this,  as  Naglee  purchased  the  rever- 
sion for  seventeen  thousand  dollars,  when  he  had  previously 
given  Ward  forty-two  thousand  dollars  for  the  leasehold  inter- 
est. She  was  receiving  only  three  hundred  dollars  per  annum 
rent,  while  the  interest  upon  the  seventeen  thousand  dollars  at 
two  per  cent  i>er  month,  the  then  current  rate,  would  have  been 
upwards  of  four  thousand  dollars  yearly.     It  was  greatly  to  the 
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intezest  of  the  tenants  to  purchase  in  the  f  ee,  as  the  lessor  might 
not  be  willing  to  take  the  improvements  at  their  yalne,  and  then 
they  oonld  only  remove  them  at  the  termination  of  the  lease.  In 
every  practical  view  that  can  be  taken  of  this  privilege,  it  was 
valuable;  and  when  rents  went  up  as  high  as  they  did,  it  became 
of  great  value.  For  this  reason,  the  assignees  of  the  original 
tenants  must  have  considered  it  a  matter  of  the  greatest  impor- 
tance to  them.  The  privil^e  of  having  the  refusal  of  a  purchase 
under  circumstances  that  in  the  nature  of  things  must  compel 
the  owner  to  sell  at  a  very  low  price  was  a  most  valuable  one 
practically,  and  never  ooi:dd  have  been  disregarded  by  the  pur- 
chaser, of  the  leasehold  interest:  Jackson  v.  SchuU,  18  Johns. 
174  [9  Am.  Dec.  195];  1  Powell  on  Mortgagee,  195,  note;  Oood- 
lille  V.  Luxmore,  16  East,  87. 

As  regards  the  question  whether  this  covenant  in  the  lease 
would  pass  to  the  assignees  of  the  original  tenants,  that  depends 
upon  the  fact  whether  the  covenant  ran  with  the  land. 

In  the  opinions  of  the  judges,  delivered  in  the  case  of  Vernon 
V.  Smiihy  5  Bam.  &  Aid.  1,  the  doctrine  upon  this  subject  is 
vezy  clearly  stated.  Mr.  Justice  Bayley  said:  ''The  rule  is, 
that  if  the  covenant  respect  the  thing  demised,  and  be  co-exten- 
sive with  the  estate  of  the  person  to  whom  it  is  made,  and  be 
made  with  him  and  his  assignee,  it  passes  to  his  assignee/'  In 
that  case  the  covenant  was  to  insure  the  premises  against  fire. 
Mr.  Justice  Holyrood  adopts  the  rule  laid  down  by  Lord  Chief 
Justice  Wilmot,  that  "  covenants  in  leases,  extending  to  a 
thing  in  e^se^  parcel  of  the  demise,  run  with  the  land,  and  bind 
the  assignee,  though  he  be  not  named,  as,  to  repair,  etc.  And  if 
they  relate  to  a  thing  not  in  esse,  but  yet  the  thing  to  be  done  is 
upon  the  land  demised — as,  to  build  a  new  house  or  wall — ^the 
assignees,  if  named,  are  bound  by  the  covenants;  but  if  they  in 
no  manner  touch  or  concern  the  thing  demised — as,  to  build  a 
house  on  other  land,  or  to  pay  a  collateral  sum  to  the  lessor — 
the  assignee,  though  not  named,  is  not  bound  by  such  cove- 
nants." 

Mr.  Justice  Best,  in  his  opinion,  refers  to  and  adopts  the 
opinion  of  Oawdy,  J.,  in  Spencer^s  Caise,  in  which  it  was  said 
"  that  a  covenant  that  the  lessor  will,  at  the  end  of  the  term, 
grant  another  lease  runs  with  the  land.  The  covenant  here 
mentioned  is  not  beneficial  to  the  estate  granted,  in  the  strict 
sense  of  the  words,  because  it  has  no  effect  until  that  estate  is 
at  an  end;  but  it  is  beneficial  to  the  owner,  as  owner,  and  to 
tif>  other  person.    By  the  terms  '  collateral  covenants/  which 
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do  not  pass  to  the  assignee,  are  meant  such  as  are  beneficial 
to  the  lessor,  without  regard  to  his  continuing  the  owner  of 
the  estates.  This  principle  will  reconcile  all  the  cases/'  The 
lease  of  Mrs.  Hinkley  was  to  Ward  and  Smith,  their  heirs  and 
assigDS.  Every  covenant  in  the  lease  relating  to  the  thing  de- 
uiised  attached  to  the  land,  and  ran  with  it.  This  valuable 
privilege  of  pre-emption  attached  to  the  entire  property,  and 
therefore  was  assignable.  It  would  have  been  of  much  less 
value  to  Ward  and  Smith  if  they  could  not  have  assigned  it  to 
those  who  purchased  of  them. 

There  would  seem  to  be  no  doubt  as  to  the  assignable  char- 
acter of  this  covenant:  Woodfall  on  L.  &  T.  278,  284;  Jackam 
V.  Churchill,  7  Cow.  287  [17  Am.  Dec.  514];  Dujffy  v.  Buchanan,  1 
Paige,  455.  The  case  of  Andenson  v.  Lemon,  4  Sandf .  552,  S.  C, 
8  N.  Y.  237,  and  the  cases  cited  by  the  court,  are  clearly  dis- 
tinguishable from  the  circumstances  of  this  case.  The  case  from 
Sandford  differed  from  the  present  case  in  these  material  cir- 
cumstances: 1.  The  main  business  of  the  partnership  was  the 
manufacture  of  tobacco,  and  the  lease  was  a  mere  incident  to 
the  trade;  2.  The  improvements  at  the  end  of  the  term  belonged 
to  the  landlord;  8.  The  original  term  of  copartnership  had  ex- 
pired, and  the  copartnership  was  continued  from  day  to  day, 
at  the  will  of  the  parties,  pending  negotiations  for  a  new  co- 
partnership upon  different  terms;  4.  There  was  no  pre-emptive 
privilege  in  the  lessee.  The  decision  of  the  supreme  court  was 
reversed  by  the  court  of  appeals,  upon  the  ground  that  the  acts 
of  the  partner  purchasing  the  fee  were  fraudulent.  The  court 
of  appeals  held  that  "a  copartner  was  at  liberty  to  make  the 
purchase  stated  in  that  case,  under  circumstances  free  from  de- 
ception and  fraud,  and  consequently  to  retain  it. 

As  the  covenant  in  reference  to  this  pre-emptive  right  of  pur- 
chase constituted  an  essential  part  of  the  lease  itself,  and  there- 
fore ran  with  the  land,  the  several  assignments  made  by  Ward, 
Smith,  and  Naglee  were  ample  to  carry  to  the  assignees,  re- 
spectively, this  right.  Unless  there  had  been  a  clear  and  un- 
mistakable reservation  of  this  privilege  in  the  assignment,  it  must 
have  passed  along  with  the  leasehold  interest  to  the  assignee. 

The  second  question  arising  in  this  case  is  whether  the  pur- 
chase by  Naglee  of  the  fee  in  his  own  name,  and  with  his  own 
money,  inured  to  the  equal  benefit  of  Laffian.  This  question 
is  naturally  divisible  into  two  heads:  1.  Were  Naglee  and  Laf- 
fan  copartners?  2.  If  so,  did  LafEEin.  under  the  circumstances 
of  this  case,  waive  his  rights? 
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We  tiiink  there  can  be  no  doubt  as  to  the  question  of  copart- 
nership. We  hare  substantially  decided  this  point  in  the  late 
•case  of  Oray  t.  EaUm^  5  Cal.  448.  In  that  case  we  held  that 
there  could  be  a  partnership  in  the  purchase  and  sale  of  lands, 
and  we  can  see  no  difference  in  principle  between  such  a  part- 
nership and  that  in  the  joint  purchase,  improyement,  and  leas* 
ing  of  property  for  profit.  All  the  circumstances  necessary  to 
constitute  a  partnership  existed  in  this  case.  The  copariDei*s 
contributed  equal  portions  of  the  cost  of  the  property,  and 
then  divided  the  net  profits  arising  from  the  rents.  The  pur- 
pose of  the  airangement  was  the  profit  to  be  derived  from  the 
property  when  leased  to  others,  and  not  the  enjoyment  or  use  of 
it  by  the  individual  copartners  themselves.  The  property  was 
purchased  and  improved  for  the  purpose  of  carzying  on  the 
regular  joint  business  of  leasing  the  same  for  profit.  The 
relation  the  parties  sustained  to  each  other  was  not  that  of 
mere  tenants  in  common;  it  was  something  more:  it  was  that 
of  partners.  The  question  as  to  whether  Lafihn  waived  Lis 
right  to  share  in  the  fee  is  one  of  some  difficulty.  In  consider- 
ing this  point,  we  must  keep  in  view  the  facts  that  the  parties 
were  copartners;  that  this  pre-emptive  right  was  a  part  of  the 
partnership  property,  and  that  Neglee  was  the  sole  manac^ng 
partner.  The  relation  that  Neglee  sustained  to  Lafian  was  ono 
of  great  confidence,  requiring  the  utmost  good  faith  on  the 
part  of  Naglee.  The  proof,  therefore,  that  Laffim  waived  hn 
right  must  be  dear. 

The  plaintiff  alleges  in  his  complaint  that  the  purchase  of 
the  property,  through  Bolton,  was  made' clandestinely,  by 
Naglee,  with  intent  to  defraud  his  copartner.  The  deed  from 
Smith  and  wife  to  Bolton  was  acknowledged  and  recorded 
October  16, 1851.  The  deed  from  Bolton  to  Naglee  was  ac- 
knowledged on  the  eighteenth  of  December,  1851,  and  recorde<l 
on  the  nineteenth.  The  mortgage  from  Naglee  to  Bolton  was 
acknowledged  on  the  fifteenth  of  October,  1851,  and  recorded 
on  the  nineteenth  of  December,  1851.  It  was  shown  that  Laffan 
left  San  Fxancisoo  for  New  York  on  the  sixteenth  of  December, 
H851,  and  returned  November  1,  1854.  In  reference  to  the  two 
deeds  and  the  mortgage,  Mr.  Bolton  testified  that  they  were  to 
have  been  executed  all  on  the  one  day;  that  he  had  supposed 
they  were  so  consummated,  but  could  not  then  assign  a  reason 
why  they  were  not. 

These  circumstances  certainly  made  out  a  prima  facie  case  of 
fraudulent  concealment.    In  his  answer,  Naglee  alleged  that 
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LaflSem  had  notice  of  his  intention  to  purchase  the  property  on 
his  own  account;  that  La&n  declined  to  join  in  the  purchase; 
and  he  accordingly  purchased  for  himself.  To  sustain  this 
allegation,  and  to  disprove  the  alleged  fraudulent  concealment, 
Naglee  produces  in  evidence,  with  the  consent  of  the  plaintiff's 
counsel,  a  letter  written  by  Lafifan,  on  board  the  steamer 
Panama,  off  San  Diego,  and  dated  December  17, 1851.  Before 
leaving,  La&n  had  appointed  Isaac  E.  Holmes  his  agent  and 
attorney,  and  the  letter  was  addressed  to  him.  After  stating 
that,  "leaving  in  a  hurry,  he  may  have  omitted  many  things,'* 
and  after  referring  to  some  other  matters,  the  letter  contains 

■ 

this  reference  to  the  purchase  of  the  fee; 

''Naglee  told  me  Bolton,  Barron,  &  Co.  bought  the  ground 
on  which  our  building  and  his,  on  the  comer,  stands,  for,  I 
think,  seventeen  thousand  dollars,  and  that  my  portion  would 
be  one  fourth.  Considering  that  I  had  already  paid  twelve 
thousand  dollars  for  the  lease,  I  thought  the  one  fourth  more 
than  my  proportion;  but  when  I  was  prepared,  I  would  be  will- 
ing for  two  persons  to  say  what  it  should  be.  Admitting  my 
account,  which  must  be  insisted  on,  he  ought  to  owe  two  thou- 
sand dollars  for  rent  account  to  first  of  December,  if  all  be 
collected,  besides  the  current  rents." 

In  the  same  letter  he  states  his  "  aim  shall  be  directed  to  pro- 
cure, if  no  more,  ten  or  twelve  thousand  dollars,  in  order  that 
you  may,  by  your  management,  save  the  brick  house  for  my 
children.  This  will  be  important;  and  let  other  matters  take 
their  course/' 

If  we  take  this  language,  in  connection  with  the  established 
facts,  then  the  following  conclusions  seem  plainly  to  flow  from 
it:  1.  That  LaffiEtn  knew  that  Bolton  had  purchased  the  fee  of 
the  entire  property  for  seventeen  thousand  dollars;  2.  That  the 
purchase  was  made  for  him  and  Naglee  in  their  respective  pro- 
portions; 8.  That  Naglee  and  Lafian  did  not  agree  about  the 
proportion  of  the  seventeen  thousand  dollars  to  be  paid  by 
LafiBem;  4.  That  Laffan  was  to  pay  his  rightful  proportion  when 
he  was  prepared;  5.  That  LafEan's  first  object  was  to  save  the 
property  for  his  children.  ^ 

This  letter  clearly  disproves  Laflan's  allegation  of  fraudulent 
concealment,  while  it  as  clearly  disproves  Naglee's  allegation 
that  he  told  Lafihn  he  intended  to  purchase  on  his  own  account, 
and  that  Laffan  declined  to  join  in  the  purchase.  Both  parties 
Reem  to  have  forgotten  some  of  the  circumstances.  This  was 
not  at  all  surprising,  as  both  parties  had  passed  through  a  severe 
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financial  ordeal,  and  iheir  compln  tranaaotionfl  had  taken  place 
fiomo  four  years  before  the  commencement  of  the  suit. 

There  was  nothing  suspicious  in  the  fact  that  Naglee  took  the 
deed  from  Bolton  in  his  own  name.  Naglee  had  about  five- 
sixths  interest  in  the  fee,  and  became  solely  accountable  to  Bol- 
ton for  the  loan  of  the  purchase  money.  Besides  this,  it  would 
have  required  separate  deeds  from  Bolton,  and  separate  mort- 
gages back  to  him.  Laflan  being  then  very  much  embarrassed 
in  his  drcumstances,  and  the  purchase  being  made  on  credit,  it 
was  Tery  natural  that  Naglee  should  not  be  willing  to  be  solely 
bound  for  the  purchase  mon^  without  any  security,  and  it  was 
equally  proper  that  LafiEui.  should  hare  ooxtsented  to  this  form 
of  the  conTcyanoes. 

For  the  purpose  of  showing  that  Laffiw  had  waived  his  right 
to  participate  in  the  purchase  of  the  fee  from  Smith  and  wife, 
the  defendant  gave  in  evidence  a  copy  of  a  written  proposi- 
tion, dated  November  8,  1853,  and  signed  alone  by  Naglee, 
wherein  he  recites  that  Holmes  claimed  the  interest  of  Laffim  in 
the  leasehold  property;  that  LaSan  disputed  Holmes's  claim; 
that  the  fee  of  the  properly  was  then  in  Naglee;  and  then  goes 
on  to  state  that  in  consideration  of  one  dollar  paid  by  Lafbn  to 
him,  and  divers  other  good  considerations,  Naglee  agreed  to  sell 
one  half  the  fee  of  the  lot  for  the  sum  of  ten  thousand  dollars, 
one  half  payable  within  nine  months,  and  the  other  half  out 
of  the  first  rents  thereafter  accruing  to  Laffietn.  Naglee  left  the 
writing  with  LafiEsm  and  kept  no  copy,  but  afterwards  wrote 
La£GEUi  for  a  copy,  which  was  furnished  in  the  handwriting  of 
LafiBui,  and  this  copy  was  given  in  evidence. 

It  was  also  insisted  by  defendant  that  LafiiEin  had  lost  his 
right  by  delay. 

It  was  admitted  by  the  parties  on  the  trial  that  Isaac  E. 
Holmes,  the  attorney  in  fact  of  Laffan,  had  **  so  managed  the  af- 
fairs of  LafiEui  as  to  procure  or  suffer  certain  judgments  to  be  ren- 
dered against  said  LafiEftn,  under  which  the  leasehold  in  the  prop- 
erty in  controversy  was  sold,  and  purchased  by  Holmes  for  his 
own  use;  and  that  shortly  after  the  departure  of  Laffim,  Holmes 
claimed  the  property  for  himself  until  July  81, 1864,  when  Laf- 
fan  instituted  a  suit  against  said  Holmes,  in  which  said  Naglee 
was  appointed  receiver;  and  such  proceedings  were  had  that  in 
the  fall  of  1856  the  purchases  by  Holmes  were  set  aside  as 
fraudulent  and  void,  and  said  Laffiua  restored  to  his  property,'' 
etc.  The  original  complaint  in  the  case  of  Laffan  v.  Eolmn^ 
ehaiging  fiaad  against  Holmes,  was  verified  by  the  affidavit  d 
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Naglee,  who  acted  as  the  a^ent  of.  Lafian,  stating  in  the  affidt^ 
vit "  that  the  facts,  matters,  and  things  mentioned  and  alleged  ii> 
the  complaint  were  pecoliarlj  within  the  knowledge  of  a£Bani." 

The  copy  of  the  proposition  of  Naglee  was  indorsed  in  hi» 
handwriting,  as  follows:  ''A  proposition — H.  M.  Naglee  to  E. 
Laffietn,  November  8, 1853,  for  nine  months/' 

This  proposition  was  made  to  Laffan  in  New  York  about  a 
year  before  his  return  to  San  Francisco,  and  while  Holmes  was- 
in  possession  of  Lafian's  leasehold  property,  and  receiving  all 
the  rents.  The  only  proof  that  Laffiin  ever  accepted  the  proi>o- 
sition  is  the  fact  that  he  had  it  in  possession  and  sent  Naglee  a 
copy  at  his  request.  There  is  no  proof  that  he  acted  upon  it 
in  any  way.  At  the  time  it  was  made  the  circumstances  were 
such  that  he  could  not  act.  Under  these  circumstances,  we  can- 
Dot  infer  that  the  proposition  was  accepted.  It  is  true  that  it 
gave  notice  to  Laffan  of  the  fact  that  the  proi)erty  was  then  held 
in  the  name  of  Naglee.  But  he  was  not  in  a  condition  at  that 
time  to  accept  or  reject.  Nor  was  Naglee  in  a  condition  to  com- 
ply. This  seems  evident  from  a  clause  in  his  proposition.  He 
first  states  that  LafEEtn  contemplated  proceedings  against  Holmes 
to  controvert  his  claim  to  the  property,  and  then,  in  the  close 
of  the  proposition,  states:  ''But  it  is  expressly  understood  that 
if  the  legal  proceedings  aforesaid  should  be  abandoned  before 
the  time  aforesaid,  then  this  agreement  should  be  void."  From 
this  condition,  it  seems  evident  that  Naglee  at  that  time  sup- 
posed that  he  held  the  legal  title  for  the  party  entitled  to  the 
leasehold  interest,  and  that  he  wished  to  reserve  the  undivided 
balf  in  his  own  name  until  it  was  ascertained  whether  Holmes 
or  Laffan  was  the  proper  party  to  receive  the  deed. 

As  regards  the  alleged  delay,  we  think  there  is  nothing  in  the 
objection  when  the  circumstances  are  considered.  LafiBem  left 
December  16, 1851,  and  his  agent.  Holmes,  very  soon  so  man- 
aged matters  as  to  become  himself  apparent  owner  of  the  prop- 
erty; and  it  was  not  until  the  fall  of  1855  that  the  q^uestion 
with  him  was  set  at  rest.  From  that  period  until  the  com- 
mencement of  this  suit  (Februaxy  5, 1856),  there  was  not  more 
than  a  reasonable  time  for  consulting  with  counsel  and  prepar* 
ing  the  papers  for  this  suit. 

The  property  in  the  fee  having  been  originally  purchased  for 
the  benefit  of  both  parties,  in  accordance  with  ttie  terms  of  the 
lease,  it  still  retains  the  character  of  partnership  assets,  and  the 
onus  of  proving  that  Laffan  had  waived  his  right  resting  upon 
the  defendant,  and  his  proofs  not  sustaining  his  allegations  in 
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this  respect,  the  interlocutory  decree  of  the  court  below  was 
correct. 

It  now  becomes  necessary  to  notice  the  exceptions  made  by 
defendant  to  the  report  of  the  referee. 

The  first  exception  regards  the  original  proportion  of  the 
whole  purchase  money  of  seventeen  thousand  dollars,  which 
Lafian  was  bound  to  pay.  The  referee  adopted  this  mode:  He 
deducted  from  the  costs  of  the  fee  of  the  entire  demised  premises 
the  proportionate  value  of  the  strip  of  twenty-eight  feet  nine 
inches,  dedicated  for  Merchant  street.  The  whole  lot  described 
in  the  lease  of  Mrs.  Hinkley  fronted  sixty-eight  feet  nine  inches 
on  Montgomery  street,  running  back  one  hundred  and  thirty- 
seven  feet  six  inches.  The  strip  twenty-eight  feet  nine  inches 
by  one  hundred  and  thirty-seven  feet  six  inches  was  taken  from 
one  side  of  the  lot,  for  a  street,  in  November,  1850.  Naglee  at 
that  time  received  from  various  parties  altogether  the  sum  of  ten 
thousand  six  hundred  dollars  for  opening  Merchant  street. 

It  is  insisted  by  the  learned  counsel  for  the  plaintiff  that  the 
street  was  dedicated  in  1850,  in  anticipation  of  Naglee's  pur- 
chasing the  fee;  and  that  when  he  obtained  the  fee,  "  he  yielded 
the  dedication  of  the  street  as  a  thing  of  course — as  a  matter  of 
mere  duty  and  obligation,  for  which  he  was  prepaid." 

But  this  ground  does  not  seem  to  be  well  taken.  It  seems 
dear  that  Naglee  was  only  paid  the  value  of  the  interest  he  then 
held  in  the  strip,  and  no  more.  He  paid  for  the  whole  lease- 
hold property  forty-two  thousand  dollars,  and  estimating  his 
leasehold  interest  in  the  strip  dedicated  for  the  street  at  its  pro- 
portionate value,  the  amount  exceeds  seventeen  thousand  dollars, 
when  he  only  received  ten  thousand  six  hundred  dollars.  The 
difference  was  no  doubt  made  up  of  his  own  portion  of  the  con- 
tribution. Those  who  paid  him  no  doubt  knew  that  Smith  and 
wife  must  sell,  and  Naglee  must  buy,  and  that  when  the  street 
was  once  open,  whoever  did  purchase  the  fee  of  the  demised 
premises  would  be  compelled,  by  their  own  interest,  to  keep 
open  the  street,  otherwise  the  rear  of  the  property  could  not  be 
approached.  But  there  is  no  evidence  to  show  that  Naglee 
agreed  to  purchase  this  strip,  or  that  in  case  he  did  purchase  it 
he  would  continue  the  dedication.  There  was  no  obligation  im- 
posed upon  Naglee  to  dedicate  the  fee,  and  when  he  did  so 
dedicate  it,  it  was  for  the  common  benefit  of  the  property,  in 
proportion  to  the  respective  interests  of  himself  and  Laffan.  If 
Lafian  asks  to  share  the  benefit  of  this  dedication,  he  should 
bear  his  proportion  of  the  price.  The  seventeen  thousand  dol- 
lars should  have  been  estimated  as  the  cost  of  the  lot  forty  by 


oue  nunarea  ana  ttun^-aeTen  leet  Bix  moaea,  sua  tao  reiaa-re 
proportion  of  the  poreliafie  jaouey  ascertained  upon  that  basiB. 
It  is  clear  that  La&n  bad  the  benefit  of  the  street  np  to  the  ter- 
mination of  the  lease;  and  if  he  asks  an  intfirest  in  the  fee,  he 
must  bear  hta  share  of  the  costs  of  that  which  renders  hia  owd 
portion  Taloable.  We  think  the  referee  ened  in  this  retjpect, 
and  this  exception  shoald  have  been  allowed. 

The  second  exception  to  tlie  report  of  the  referee  ts,  ttiat 
NogleewoB  not  allotred  compound  interest.  Thia exception,  we 
think,  is  not  well  taken. 

The  third  exception  is,  that  the  referee  credited  ths  pladntiff 
with  fifty  dollars  per  month  ground-rent  from  October  15, 1861, 
tn  April  9, 1855,  the  time  of  the  ei^iratioa  of  the  lease,  wiUi 
the  interest  upon  each  month's  rent.  It  is  stated  b;  the  learned 
cuunsel  for  defendant  that  the  referee  estimated  the  amount 
of  this  ground-rent  which  Naglee  was  compelled  to  refund  at 
four  thousand  two  hundred  dollars  principal,  and  three  thou- 
sand seven  hundred  and  eighty  dollars  interest,  making  in  all 
the  total  sum  of  seven  thousand  nine  hundred  and  eighty  dol- 
lars. The  counsel  has  not  referred  us  to  the  page  of  the  rec- 
ord; but  if  his  statement  is  correct  as  to  &a  amount,  the  referee 
has  charged  Naglee  more  than  double  the  proper  sum.  The 
rent,  at  the  rate  of  fifty  dollars  per  month  for  the  time  specified, 
would  not  quite  amount  to  two  thousand  one  hundred  dollars, 
exclusive  of  interest.  As  to  tbe  principle  req^uiring  tlie  ground- 
rent  to  be  refunded,  we  think  there  was  no  error  in  the  report 
of  the  referee. 

The  other  exceptions  to  the  reportwe  think  not  well  taken. 

For  the  reasons  stated,  the  judgment  must  ha  reversed,  and  the 
cause  remanded  for  further  proceedings, 

Tebbt,  C.  J.,  concurred^ 

EsFiEitnAL  QuALiTV  or  Rb«l  GovaKAHT  U  that  it  reUtea  to  the  mltj, 
having  for  it*  objeot  Mmething  aUDBXed  ia,  or  inheraiit  in,  or  oonneotcd  witli, 
the  land  or  other  real  property;  Mortt  t.  Oamer,  47  Am.  Deo.  509,  and  note 
669.  And  there  mast  be  privity  between  tbe  grantor  and  gnutee:  Rott  v. 
TVmer,  4rd.  631. 

pERaOHX  HAVINO  CoHHOIf  INTEREST  IN  PROITTS  AND  LoSSKS  of  a  busi- 
ness are  partners  \t»  between  themselves:  EllteortX  v.  TarU,  62  Am.  Deo. 
740;  Ori^  V.  Bvffum,  M  Id.  04;  BariUU  A  Co.  v.  Jones,  49  Id.  606,  and 
DOto  G08,  where  other  cues  are  oollected;  Price  T.  Atesamier,  fi2  Id.  SSH. 

Farther  Advancimi]  Fotms  u  Entitlkd  to  Imtxwgi  raoM  Tm  or 
Advanceheht:  Hodga  v.  Parkrr,  44  Am.  Dec  331;  but  see,  contn,  Holden 
V.  Pract,  45  Id.  614,  and  note.  The  facta  in  the  principal  caae  sm  oompared 
with  and  distingauhed  from  thoM  in  D«  Rulte  v.  MtMrvo,  16  CU.  B13,  and 
UitcAeoek  v.  Pagi,  14  Id.  444. 
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that  could  pass  to  the  porchaaer  by  the  sale  and  deed  of  the 
sheriff.  In  the  case  of  Petit  v.  Shepherd,  5  Paige,  501 ,  where 
the  lien  of  a  judgment  had  expired,  and  the  debtor  then  sold 
the  property,  it  was  held  that  a  bill  to  restrain  the  creditor  from 
Belling  under  the  judgment  would  lie. 

But  we  think  this  case  a  much  stronger  one  than  either  of 
the  two  above  mentioned.  By  section  2  of  the  ''act  defining 
the  rights  of  the  husband  and  wife/'  Wood's  Dig.  487,  it  is 
provided  that  "all  property  acquired  after  the  marriage,  by 
either  husband  or  wile,  except  such  as  may  be  acquired  by  gift, 
bequest,  devise,  or  descent,  shall  be  common  properiy."  And 
by  section  9  the  husband  has  the  absolute  power  of  disposition 
of  the  common  proi>erfy  during  the  marriage,  as  of  his  own 
separate  estate. 

The  right  of  the  wife  to  acquire  property  by  purchase  during 
the  marriage  can  only  exist  as  an  exception  to  the  general  rule 
as  laid  down  in  section  2.  This  exception  exists  in  the  case  of 
a  sole  trader  under  the  statute.  The  properiy  in  this  case, 
having  been  conveyed  to  the  plaintiff  during  the  marriage,  was 
prima  facie  common  property,  and  subject  to  the  disposition  of 
the  husband.  A  sale  and  deed  by  the  sheriff  would  convey  to 
the  purchaser  a  prima  facie  title,  which  the  plaintiff  would  have 
to  overcome  by  proof.  In  a  suit  by  the  purchaser  under  execu- 
tion to  recover  possession  of  this  pit>perty,  he  would  have  on 
his  part  to  prove,  first,  the  marriage;  second,  the  conveyance  to 
the  wife;  third,  the  conveyance  to  him;  fourth,  possession  in 
defendants.  This  would  give  him  a  prima  facie  right  to  re- 
cover. To  overcome  this  prima  fa^-ie  case,  the  wife  would  have 
to  show  that  she  was  a  sole  trader  at  the  time  of  the  conveyance 
to  her;  and  to  prove  that  she  was  such,  she  must  show  that  she 
complied  with  the  conditions  prescribed  by  the  statute.  In  her 
answer  she  would  have  to  set  up  this  claim  as  new  matter,  and 
sustain  it  by  proof. 

Judgment  reversed,  and  cause  remanded. 

TxBBT,  G.  J.,  concurred. 

iNJUKonoH  WILL  Iflsus  TO  RisnuLiir  Gbiditob  of  HunAKD  inm 
■elling,  under  an  excooUon,  property  belonging  to  the  wife:  Sdk^erUmg  ▼. 
Htifman,  62  Am.  Deo.  281;  and  that  an  in  junction  will  be  granted  to  eecore 
the  enjoyment  of  a  sfatotory  privilege,  see  Bt^/Uld  TcU  Bridge  Co.  y.  Hart- 
ford  eU.  B.  B.  Co.,  42  Id.  716. 

Shbbiiv^  Dra>  is  Pbima  Facu  Bvipekcb  op  Titlb  in  the  parohaaer: 
BeUi$<m  v.  AmM.  65  Am.  De&  442,  and  note  4514 
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CouKT  WILL  Intebtsbb  bt  Jxjvsctiok  to  Prevsw 
vrov  Title  to  Und  when  the  clond,  if  cast,  would  be 
▼.  C.  P.  B.  R.  Co.,  2  Saw.  514,  dting  the  principal  case. 

Mabbixd  Womak  Who  has  Filed  hxk  Dbolaratic 
Trader,  and  doing  bnaineai  as  snch,  nnder  the  statate, : 
poaseasing  the  rights,  powers,  and  privileges,  and  subjec 
in  respect  to  her  badness  and  property  that  she  would 
to  were  ahe  unmarried:  Camden  v.  MtUlen^  29  Cal.  5d< 
▼eyed  to  the  wife  during  ooyertore  is  prima  facU  ooi 
when  she  claims  it  as  a  sole  trader,  the  burden  of  pro 
prove:  Adams  v.  KnouiiUm^  22  Id.  288,  both  dting  the  ] 

The  princifal  case  is  cited  in  Englnnd  ▼.  Lewis^ 
point  that  an  execution  sale  of  the  wife's  property  creal 
lille  to  the  premisea,  and  such  sals  amy  be  enjoined  al 
98  Id.  fi27,  also  dting  the  prindpal  case. 


Kendall  v.  Glabx. 

[10  GAuroaaiA,  17.] 

GoHPLAnrr  Allboino  that  Party  as  Sherift,  under  i 
plaintiflf,  levied  on  and  sold  certain  property  which 
of  plaintiff,  and  claiming  damages  in  two  thousand  d< 
facts  suffldent  to  constitute  a  cause  of  action. 

No  Damage  Results  from  Sale  of  Homestead  proper 
aa  the  aheriff 's  deed  in  such  case  conveys  no  title 
acquires  no  right  to  the  property  sold. 

AonoH  on  ihe  o£Boial  bond  of  defendant  as  sli 
under  an  execution  against  plaintiff,  property  cl  i 
a  homestead.  No  answer  or  demurrer  was  fil  i 
had  judgment  bj  default.    Defendant  appealed 

Het/denfddt,  for  the  appellant. 

By  Court,  Tebbt,  0.  J.    The  complaint  doe 
fitt£5cient  to  constitute  a  cause  of  action. 

The  plaintiff  sets  out  that  Clark,  who  was  she 
under  an  execution  against  plaintiff  J.  Kendai '. 
sold  certain  property  which  was  the  homestead 
and  claims  damages  in  two  thousand  dollars. 

From  the  complaint  itself  it  is  clear  that  n<i 
can  result  from  such  sale.    If  the  property  1 1 
stead,  the  sheriff's  deed  conyeyed  nothing;  \ 
such  sale  could  acquire  no  right  to  the  propert 
tiff  suffer  no  injury. 

Judgment  reversed. 

RsLD  and  Bcbrxtt,  JJ*,  oonourred. 


Am.  Deo.  138:  Aaafairiam  t.  AmtA,  60  Id.  S33,  nota  S3S. 

HoNWnADnEXKIcrTnoiiSAUDin«KBzBODTiOM:  Bampaomr. WUKam 
ton,  6S  Am.  Deo.  762,  knd  note  771;  Bogt  t.  ffotoe,  tit  Id.  709;  Ciarlem  v. 
irfunM-MHi,  03  Id.  WJ,  not*  tf3;  lav7  ud  mIb  of  tuniwBtnd  pwytrty  ii  *t)id. 
•odpMMiM  title  to  Um  parabaMr:  Dc/eM  t.  Piso,  iS  CU.  SS9;  sitti«  tk« 

priiKilpal  oUBa 


PlEBOT  V.   SaBDC. 

UiTDiB  SMmm  M  or  Caluobnu  Codi  there  hb  bnt  tm  oImm*  ot 
defenae  ellowad,  the  fint  oouriita  of  *  tiinple  denuJ,  the  Moaod  at  tb* 
kUagation  o[  new  KffiniwtiTa  nutter;  Mtd  u  the  code  hu  aboUihed  all 
diitinctioDi  In  the  forme  of  aotion,  and  raqoirai  onl^  a  (tatemeDt  of  the 
facta  aoaititatiiig  the  caiue  of  action  or  defenae,  the  two  claiew  of  de. 
fenee  must  be  the  aame  In  all  eaiee. 

Cauiorkia  Codi  eas  Adoptid  the  role  that  defendant  mnrt  eitfaer  dMij 
the  (acta  aa  alleged  or  confeaa  and  avoid  them,  and  If  new  matter  in  de- 
fenae eidats,  it  mnat  be  atated  in  the  answer. 

Nbw  Uattkb  HI  Duxhsi  u  toat  Which,  under  the  mlea  of  evidaw^  tfa« 
defendant  moat  afSnnativelj  eatshliah.  Thna  it  the  omif  of  piool  ia 
thrown  Dpon  the  defendant,  the  matter  to  be  proved  hj  him  fa  new  mat- 
ter. A  defenae  that  concadee  that  pUntlff  onoe  had  a  good  eaoee  e( 
action,  but  inaiata  that  it  no  longer  eziata,  involve*  new  matter. 

Facto  Whick  Odoub  Sdbsbqdkmt  to  Dati  or  Obioikai.  TBAXBAonm 
oonatitate  new  matter;  and  as  the  Califoniia  oode  haa  made  do  diatmo- 
tion  between  different  olaeaee  of  new  matter,  therefore  all  aaeh  matter  el 
defenae  moat  be  stated  in  the  amwer. 

OmNDAMT  HAT  Protbct  Himbklf  aoahtst  UntionaAKT  Ooers  by  pat- 
tioj;  in  iaane  onljr  the  allegationa  in  the  oomplafnt,  or  by  oonoedlng  them 
to  be  tme,  and  aetting  ap  new  matter,  thna  namnring  the  pnofe  npoa 
the  trial;  bnt  the  plaintiff  ia  piotected  »g»J""*  eham  auawata,  which  may 
be  Btricken  oat  cm  motion.  Snch  aaawer  oonaiata  of  me  good  in  fom, 
hot  falaa  In  fact,  not  pleaded  in  good -faith,  and  whioh  aeta  np  new  mat- 
ter In  defenae  which  ia  hlaa. 

[X  BjlOrNBNT,  WBEKK  ASSWKB  CONTACfB  SlXFLI  DxHiAi.  of  the  alle^ 
nous  in  the  complaint,  defendanta  cannot  introdnoe  in  eridaatoe  the  0197 
of  the  reoord  of  a  former  recovery. 

Im  EriCTMBNT,  wuKN  PuiNTirr  Claims  Titu  by  virtue  of  older  ppaaae 
aion,  defendant  cannot  prove  a  better  Utle  in  another  par^  throogh 
whom  he  doea  not  claim. 

Ik  EiicrMEMT,  PLAUfTtrv  mat  Pbotk  that  while  he  and  another  were  la 
poeaeaaion  each  claimed  the  premiaee,  aoch  cUbn  beli^  part  of  tbe  raa 
getCa,  and  admianble  to  aliow  that  the  party  in  poaaaerioc  aaaomed  te 
baid  in  hia  own  right,  and  not  in  enbotdinatioD  to  another. 

EiECTMEin.    Defendants,  in  their  answer,  "  denied,  genenU^ 
•od  flpecificoll;,  each  and  evezy  allegation,  mattflr,  and  ihoi^ 
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ing"  contained  in  the  complaint.    On  the  part  o:   | 
was  proved  that  one  Crowell  was,  in  1868»  the  oin   < 
seesion  of ,  and  resided  on  a  parcel  of  hmd  known  i 
well  Tract; "  that  in  1863  he  convejed  the  east  half   : 
to  Mary  Piercj,  wife  of  plaintiff;  that  the  dividing    i 
the  lands  of  plaintiff  and  those  of  Crowell  was  d  i 
stakes  driven  in  the  groond  about  three  feet  apart,    i 
ing  through  the  center  of  the  said  tract;  that  plaini  : 
session  of  the  land  purchased,  and  maintained  sue 
until  ejected  by  defendants,  before  the  commence] 
action;  that  while  in  possession  plaintiff  inclosed  e  i 
fence,  and  built  thereon  a  house,  in  which  his  fax  i 
that  in  June,  1867,  defendants  came  upon  the  Ian 
thereon  a  house,  which  plaintiff  tore  down.  Upon  t 
defendants  asked  a  nonsuit.    This  was  denied,  and 
excepted.    They  then  offered  in  evidence  the  copy  c 
of  a  former  recovery  in  trespass  in  their  favor  and  a|  i 
tiff.    This  was  ruled  out,  and  defendants  excepted, 
ion  contains  the  other  facts. 

Cook  and  Fenner^  for  the  appellants. 
J7.  8.  Love^  for  the  respondent. 

By  Court,  Btjbhxit,  J.    This  was  an  action  to  ! 
possession  of  land.    The  defendants  simply  denied 
tions  of  the  complaiut.    The  plaintiff  had  judgme  i 
defendants  appealed. 

The  first  error  assigned  by  the  learned  counsel  of  t 
ants  is  that  the  court  erred  in  refusing  to  nonsuit  1 1 
We  think  there  was  no  reason  to  sustain  the  motion 
ants  to  nonsuit  the  plaintiff.    The  evidence  was  f  i 
permit  the  case  to  go  to  the  juxy. 

The  second  error  assigned  is,  that  the  court  erred 
ing  the  record  of  a  former  suit. 

Under  the  old  system  of  pleading,  a  former  reci; 
be  given  in  evidence  tmder  the  general  issue,  in  ass . 
ver,  case,  and  ejectment.  In  ejectment  the  only  pli 
was  "not  guilty:"  MUler  v.  Manice^  6  Hill,  115; 
RumfMXL,  2  Id.  478;  Beynolds  v.  Sianderry,  20  Ohio, 
PI.  607.  But  the  question  arises  whether  our  co(! 
changed  the  former  rule  upon  this  subject.  Under 
there  are  only  two  classes  of  defense  allowed.  Th<! 
sists  of  a  simple  denial;  aud  the  second  of  the  all 
new  affirmative  matter.    And  as  the  code  has  abolish 
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tbiotions  in  the  forms  of  action,  and  requires  only  a  siinpla 
statement  of  the  facts  constituting  the  cause  of  action  or  def enae, 
these  two  classes  of  defense  must  be  the  same  in  all  cases. 

The  plaintiff  is  required  to  state  in  his  complaint  the  facts 
that  constitute  his  cause  of  action,  and  it  seems  to  have  been 
the  intention  of  the  code  to  adopt  the  true  and  just  rule,  that  ^ 

the  defendant  must  either  deny  the  facts  as  alleged,  or  oon-  f 

fess  and  avoid  them.  It  is  certain  that  where  new  matter  ezistB 
it  must  be  stated  in  the  answer.  The  answer  **  shall  contain  a 
statement  of  any  new  matter  constituting  a  defense."    The  < 

language  of  this  section  is  very  clear,  that  this  new  matter, 
whatever  it  may  be,  must  be  set  up  in  the  answer.  The  ques- 
tion then  arises.  What  is  "  new  matter"  in  iheeontemplation  of 
the  code  itself  t    New  matter  is  that  wUdh,  under  the  rules  of  ' 

STidence,  the  defendant  must  affirmatiTely  establish.  If  the  otitis 
of  proof  is  thrown  upon  the  defendant,  the  matter  to  be  proved 
by  him  is  new  matter.  A  defense  that  concedes  that  the  plain- 
tiff once  had  a  good  cause  of  action,  but  insists  that  it  no  longer 
exists,  iuTolyes  new  matter:  1  Ch.  PI.  472;  OUbert  t.  Cram,  12 
How.  Pr.  466;  Badde  ▼.  Buckgaber,  8  Duer,  686;  Braml  t.  I^um, 
12  N.  T.  17. 

If  facts  which  occur  subsequent  to  the  date  of  the  original 
transaction  do  not  constitute  new  matter,  what  facts  do  consti- 
tute itt  And  if  any  subsequent  matter  can  properly  be  called 
**  new  matter/'  must  not  all  subsequent  matters  be  equally  en- 
titled to  the  same  designation  t  The  language  of  the  code  is 
explicit  that  the  "  answer  shall  contain  a  statement  of  any  new 
matter  constituting  a  defense."  The  code  makes  no  distinction 
between  different  classes  of  new  matter.  All  new  matter  of 
defense  must  be  stated  in  the  answer. 

This  feature  of  the  code  is  one  of  the  most  beneficial  and  ob- 
vious improvements  upon  the  former  system.  This  classification 
of  defenses  is  simple,  logical,  and  just.  Each  party  is  distinctly 
apprised  of  all  the  allegations  to  be  proved  by  the  other;  and 
each  is  therefore  prepared  to  meet  the  proofs  of  his  adversary. 
The  plaintiff  is  compelled  to  set  out  every  fact  necessary  to  con- 
stitute his  cause  of  action,  and  the  defendant  every  new  matter 
of  defense.  This  is  required  by  the  true  principles  of  pleading: 
1  Oh.  PL  626. 

Two  of  the  leading  ends  contemplated  by  the  code  axe  sim- 
plicity and  economy:  Adams  v.  MaeheU,  7  GaL  187.  As  con- 
tributing to  the  attidnment  of  these  ends,  it  was  the  intention  of 
the  code  to  require  the  p1o2l(Iill,^^'t  u>  lie  no  framed  as  not  only  to 
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apprise  the  parties  of  the  &otB  to  be  pxofed  bj  fhenn,  reapeot- 
ivelyp  but  to  xuirrow  the  proofs  upon  the  tnaL  This  inten- 
tion is  clearly  shown,  not  only  by  the  spirit  and  general  scope 
of  the  system,  but  by  particolar  proTisions.  The  different  pro- 
Tisions  of  the  act,  when  construed  together  and  legitimately  ap- 
plied, lead  to  this  conclusion. 

If  we  take  the  theory  to  be  true,  that  under  our  system  the 
defendant  by  simply  denying  the  allegations  of  the  complaint 
may  give  in  evidence  all  matters  which  could  be  formerly  given 
in  evidence  under  the  general  issue,  it  is  difficult  to  perceive 
what  purpose  the  code  has  accomplished  by  the  provisions  of 
section  46.  The  classification  of  defenses  therein  found  would 
be  substantially  useless.  In  vain  has  that  section  provided  that 
the  answer  shall  contain  a  statement  of  any  new  matter  consti- 
tuting a  defense,  when  nearly  all  such  matter  could  be  given  in 
evidence  under  a  simple  denial  in  the  answer.  Under  the  for- 
mer system,  almost  every  matter  in  discharge  of  the  action  could 
be  given  in  evidence  under  the  general  issue. 

But  this  theory  would  seem  to  be  liable  to  the  most  substan- 
tial objections,  and  to  lead,  in  practice,  to  bad  results. 

The  plaintiff  states  the  facts  that  constitute  his  cause  of  ac- 
tion. He  IB  not  required  to  state  conclusions  of  law.  The 
liabilily  of  the  defendant  is  the  result  or  conclusion  which  the 
law  draws  from  the  facts  alleged.  If  a  complaint  should  only 
allege  that  the  defendant  was  indebted  to  the  plaintiff  in  a 
named  sum,  which  the  defendant  refused  to  pay,  the  complaint 
would  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
The  complaint  must  allege  the  facts  that  constitute  the  indebt- 
edness. When,  therefore,  the  facts  constituting  the  cause  of 
action  are  stated,  a  simple  denial  of  these  facts  can  properly 
put  in  issue  only  the  constituent  facts,  and  not  the  mere  con- 
clusion from  the  facts.  The  plaintiff,  therefore,  comes  prepared 
to  prove  the  facts  as  alleged.  But  if  the  defendant,  under  his 
simple  denial,  is  permitted  to  prove  almost  everything  in  dis- 
charge of  the  action,  the  plaintiff  cannot  know  how  to  avoid 
surprise  upon  the  trial,  unless  he  comes  prepared  to  meet  evety 
possible  ground  that  may  be  taken  by  the  defendant.  The  re- 
sult is  a*  great  and  unnecessary  increase  of  costs  in  many  cases. 
The  plaintiff  is  not  to  blame,  because  he  could  not  know  what 
he  had  to  meet.  The  defendant  is  not  to  blame,  because  be 
only  wished  to  deny  the  allegations  of  the  complaint,  and  not 
to  introduce  any  new  matter.  But  the  rule  would  not  allow 
him  to  do  so,  in  a  form  that  would  apprise  the  plaintiff  clearly 
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of  all  he  intended,  and  no  moxe.  The  role  made  his  answer 
wider  ihan  he  intended.  He  simply  denied  the  allegatioiiB  of 
the  complaint.    He  oonld  do  no  less  if  he  defended  at  all. 

If  it  be  said  that  nnder  section  49  the  defendant  may  plead  as 
many  defenses  as  he  may  have — and  in  this  way  may  compel  the 
plaintiff  to  come  prepared  to  meet  as  many  grounds  as  he  would 
have  had  to  resist  under  the  general  issne— we  reply  that  the 
argument  is  not  sound.  Under  the  Tiew  we  hsTC  taken,  the  de- 
fendant may  protect  himself  against  unnecessary  costs  by  only 
putting  in  issue  the  allegations  of  the  complaint,  or  by  concede 
ing  them  to  be  true  and  setting  up  new  matter,  thus  narrowing 
the  proofs  upon  the  trial.  So,  under  our  Tiew,  the  plaintiff 
is  protected  against  sham  defenses  which  may  be  stricken  out 
on  motion:  Sec.  60.  A  sham  answer  is  one  good  in  form  but 
false  in  fact,  and  not  pleaded  in  good  faith.  It  sets  up  new 
matter  which  is  false:  Nichols  t.  Jones,  6  How.  Pr.  366;  Osirom, 
T.  Biacby,  9  Id.  67;  Fleury  ▼.  Rogers,  Id.  216;  Fleury  y.  Brown, 
Id.  217;  Yoorhies's  Code,  p.  177,  note  b. 

But  if  it  be  true  that  under  a  simple  denial  in  the  answer  the 
defendant  may  give  in  evidence  any  defense  formerly  admiflsi- 
ble  imder  the  general  issue,  the  provisions  of  section  60,  al- 
lowing sham  answers  to  be  stricken  out,  would  possess  but  very 
little  practicable  utility.  A  simple  denial  could  not  be  treated 
as  a  sham  answer;  and  yet  all  the  purposes  of  veiation  could  be 
as  well  accomplished  by  it  as  by  separate  defenses.  So  the  pro- 
Tisions  of  sections  49,  requiring  defenses  to  be  separately  stated, 
would  be  almost  useless.  As  most  of  these  new  matters  could 
be  given  in  evidence  under  the  negative  answers,  they  need  not 
be  stated  at  all. 

Anciently,  in  England,  the  general  issue  was  seldom  pleaded, 
except  when  the  defendant  meant  wholly  to  deny  the  allega- 
tions of  the  declaration.  Matters  in  discharge  of  the  action 
were  specially  pleaded.  But  by  acts  of  parliament,  special  mat- 
ter was  allowed  to  be  given  in  evidence,  under  the  g^ieral  issue, 
in  certain  cases,  affecting  public  officers.  The  rule  was  gradcH 
ally  extended  to  other  cases.  It  was  the  opinion  of  Sir  William 
Blackstone  that  this  relaxation  of  strictness  anciently  observed 
did  not  produce  the  confusion  anticipated.  This  supposition 
prevailed  for  a  long  time,  but  subsequent  experience  led  to  a 
change  of  opinion.  The  result  of  this  change  was  the  adoption 
of  the  Beg.  Oen.  Hilary  Term,  4  Wm.  lY.,  "  which  puts  an  end 
to  the  misapplication  and  al>n8e  of  the  general  issue,  and  compels 
a  defendant  in  terms  to  deny  particular  parts  of  a  declaration. 
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and  to  plead  specially  eyezy  matter  of  defense,  not  merely  con- 
sisting of  denial  of  the  allegations  of  the  dedazation:''  1  Ch. 
PL  473,  51i 

These  regnlations  restored  the  ancient  role,  and  placed  the 
science  of  pleading  upon  its  true  principle.  The  framers  of  the 
New  York  code,  from  which  ours  is  mainly  taken,  would  seem 
to  haTC  intended  to  accomplish  the  same  resulIK  It  has  been 
there  held,  and  seems  now  to  be  the  well-settled  rule,  that  new 
matter  must  be  set  forth  in  the  answer.  Payment,  an  award,  or 
a  former  recovery  mnst  be  pleaded:  Calkins  ▼.  Packer,  21  Barb. 
275;  Braea  ▼.  Mam,  12  N.  Y.  17.  Such  defenses  admit  the 
contract  as  alleged,  but  avoid  it  by  matter  ex  poet/ado. 

The  decisions  of  this  court  have  not  been  uniform  upon  this 
question.  The  classification  of  defenses  under  section  45  of  the 
practice  act  of  1850  was  the  same  as  that  under  section  46  of 
our  present  code.  It  was  held  by  this  court,  in  several  cases, 
that  all  new  matter  must  be  set  up  in  the  answer:  Ladd  v.  Ste^ 
venaon,  1  Gal.  18;  Orogan  v.  Buckle,  Id.  195;  Walton  ▼.  Mintum, 
Id.  868;  Kendall  t.  Vallejo,  Id.  872.  But  in  the  case  of  Gavin 
T.  Annan,  2  Id.  494,  it  was  held  that  a  general  denial  has  the 
same  influence  as  the  general  issue  at  common  law.  and  under 
it  accord  and  satisfaction  may  be  shown.  To  the  same  effect 
was  the  decision  in  the  case  of  McLarrin  ▼.  Spalding,  Id.  510. 

In  reference  to  mere  matters  of  practice,  involving  no  princi- 
ple, it  is  safe  to  adhere  to  a  rule  long  established:  EUisen  v. 
Edlleck,  6  Cal.  894.  But  we  think  the  principle  involved  in 
this  question  one  of  too  much  practical  importance  to  be  conclu- 
sively settled  by  the  decisions  heretofore  made.  The  first  de- 
cisions made  by  this  court,  as  we  conceive,  are  sustained  by  the 
reason  and  philosophy  of  the  science  and  by  the  weight  of 
autboriiy. 

There  was  no  error  in  refusing  the  copy  of  the  record  of  the 
former  recoveiy ,  as  the  answer  of  defenduits  contained  a  simple 
denial  of  the  allegations  of  the  complaint. 

The  third  error  assigned  is,  that  the  court  refused  to  permit 
the  defendants  to  prove  that  one  Ludlum  had  located  one  hun- 
dred and  sixty  acres  of  land,  including  the  premises  in  contro- 
versy, under  the  act  of  April  20, 1852,  "  prescribing  the  mode 
of  maintaining  and  defending  possessory  actions  on  public  lands 
In  this  state:"  Wood's  Digest,  626. 

There  was  no  error  in  this.  The  defendants  did  not  claim 
under  Ludlum,  and  the  plaintiff  did  claim  by  virtue  of  Lis  own 
possession,  and  also  under  Crowell,  who  had  formerly  been  In 
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the  actual  possession  of  the  premises.  Whether  plaintiff's  or 
Croweirs  possession  was  older  or  better  than  that  of  Ludlum  ^ 

was  a  question'  that  defendants  could  not  raise  as  between  thezn- 
selves  and  the  plaintiff:  Bird  t.  LvabroBy  9  Cal.  1;  [ante^  p.  617]; 
Welch  ▼.  SuUivan,  8  Id.  165. 

There  was  no  error  in  allowing  the  plaintiff  to  prove  that  while 
he  and  OroweH  were  in  possession  each  claimed  the  premises. 
The  fact  of  claiming  the  property  was  part  of  the  res  gettcs^  and 
admissible  to  show  that  the  party  in  possession  assumed  to  hold 
in  his  own  right,  and  not  in  subordination  to  another. 

Judgment  affirmed. 

Tebbt,  C.  J.,  and  Field,  J.,  concurred. 

DUTBNSB  MOT  SlET  UP  IK  ANSWER  IS  OW    No  AtaIL:    /Ml   ▼.    Moij/Ot  ^  i 

^>to  Ywk^  57  Am.  Dec  435;  Lord  v.  Ocean  Bank^  59  Id.  728»  And  dtatioiui  « 

iu  uotes  to  these  oases;  CumawagB  v,  Coleman,  62  Id.  402. 

Hbcord  in  Ejbcthent  Scit  as  Evidexce:  PaUoH  v.  Ketmedy^  10  Am. 
Dec.  744. 

In  Ejectment,  Detekdant  hat  Show  Title  out  or  PLAiicTiFva^  though 
ho  does  not  connect  himself  with  it,  if  he  did  not  enter  under  them:  Bloom  v. 
Burdiek,  37  Am.  Deo.  299,  and  note  309;  and  that  he  may  rely  on  a  soperior 
title,  see  Caaey  v.  IrUoea^  39  Id.  658. 

General  Denial  only  Puts  in  Issue  the  allegations  in  the  complaint. 
New  matter  mast  be  specially  pleaded:  McKyring  v.  BuU^  69  Am.  Dec.  696, 
and  note  thereto;  Okaer  v.  CL}ft,  10  Cal.  304;  Uo9b  v.  Shear,  30  Id.  472;  Per- 
kiru  V.  names,  3  Kev.  665;  A.  df  N,  U,  R,  v.  Waehbwm,  5  Neb.  125;  Colea  v. 
Soidsby,  21  CaL  50;  and  such  new  matter  is  that  which  would  defeat  the 
cause  of  action:  A,  A  N.  R»  B,  Co.  v.  Washburn,  5  Neb.  123,  all  citing  the 
principal  case.  Where  the  defendant  denies  a  contract  as  the  plaintiff  has 
stated  it,  it  is  not  new  matter:  Parka  v.  Hinds,  14  Cal.  415,  distinguishing 
the  principal  case.  Sham  answer  is  one  good  in  form  but  false  in  fact,  and 
not  pleaded  in  good  faith:  Qreenbawn  v.  Turrilly  67  Id.  287;  Beckman  t.  Mom- 
love,  18  Id.  388;  Foren  v.  Dtaiey,  4  Or.  95,  all  citing  the  principal  case. 

In  Action  op  Ejbotment,  Bbouobt  Solelt  on  Prior  Possession  of 
plaintiff,  a  defendant  who  is  a  mere  trespasser  cannot  justify  his  act  by  show- 
ing the  true  title  to  be  outstanding  in  a  third  person.  This  rule  is  said  to 
have  no  applioation  in  Dyson  v.  Bradshato,  23  Cal.  636. 


Ibaao   V.  SWIFP. 

[10  Oalitoxhia,  71.] 
laSUAKOE    AED    LeTT    OF    EZSOUTION    BEFORE    EXPI&ATIOE    OF   JmwmET 

Lien  will  not  have  the  effect  of  prolon^^ng  the  lien  beyond  the  two  yean 
limited  by  section  204  of  the  code  of  California.    Botii  the  levy  and  sale 
must  be  nuule  within  the  time  limited  by  the  act. 
Code  bating  Exfbesslt  Limited  Existence  of  Judgment  Lmr  to  two 
years,  a  oontinuanoe  beyond  that  time  will  not  be  presamod. 
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Wmui  EzJGOunoir  Sals  m  hot  Pkkvbntsd  by  naM  legal  impediment,  the 
jadgment  lien  expiree  at  tUe  end  of  two  years,  under  aeotlon  204  of  the 
(Jalifomia  code. 

The  opinion  states  the  facts. 

Oeorge  Cadwaladerf  for  the  appellant. 

Crocker  and  Bobinwn,  for  the  respondent. 

By  Court,  BuBinsTTy  J.  This  controTen^  has  zelation  to  a  lot 
in  Sacramento  city,  both  parties  claiming  title  under  Arents  and 
Chedic.  Reynolds  &  Co.  obtained  judgment  against  Arents 
and  Chedic  on  the  eleventh  of  October,  1853,  npon  which  exe- 
cution was  issued  and  levied  on  the  fourth  of  October,  1855, 
and  the  property  sold  by  the  sheriff  on  the  twentieth  of  Octo- 
ber, 1855,  to  the  vendor  of  plaintiff.  On  the  eighth  of  June, 
1854,  the  defendant.  Swift,  obtained  judgment  against  Arents 
and  Chedic,  upon  which  execution  was  issued  and  levied  in 
February,  1856,  and  the  property  sold  to  defendant  by  the  sheriff 
in  March,  1856. 

It  will  be  seen  that  the  execution  upon  the  judgment  of  Bey- 
nolds  &  Co.  against  Arents  and  Chedic  was  issued  and  levied 
seven  days  before  the  expiration  of  two  years  from  the  date  of 
the  judgment,  and  that  the  sale  was  made  some  nine  days  after- 
wards. The  question  is,  whether  the  issue  and  levy  of  this  exe- 
cution, before  the  lien  of  the  judgment  expired,  had  the  effect 
to  prolong  the  lien  beyond  the  time  limited  by  section  204  of 
the  code.  That  section  provides  **  that  from  the  time  the  judg- 
ment is  docketed  it  shall  become  a  lien  upon  all  the  real  prop- 
erty of  the  judgment  debtor,  not  exempt  from  execution  in  the 
county,  owned  by  him  at  the  time,  or  which  he  may  afterwards 
acquire,  until  said  lien  expires; "  and  that  "  the  lien  shall  con- 
tinue for  two  years  unless  the  judgment  be  previously  satisfied." 

The  New  York  statute  of  1813,  concerning  judgments  and 
executions,  provided  that  "  all  judgments  hereafter  to  be  ren- 
dered shall  cease  to  be  a  lien  or  incumbiance  upon  any  real 
estate  as  against  bona  fide  purchasers,  or  subsequent  incum- 
brancers by  mortgage,  judgment,  or  otlierwise,  from  and  after 
ten  years  from  the  time  tiie  same  shall  be  docketed : "  IB.  L.  500. 

In  the  case  of  Boe  v.  Swart,  5  Cow.  294,  the  court  laid,  "  The 
words  leave  no  room  for  doubtful  construction."  So  in  the 
case  of  LUUe  v.  Biarvey,  9  Wend.  158,  it  was  said  by  Sunder- 
land, J.,  in  delivering  the  opinion  of  the  court,  that  '*the  Ian- 
gnage  of  the  act  is  too  clear  to  admit  of  any  question  as  to  its 
eonstmction/'    It  was  accordingly  held  in  both  these  cases  that 


\ 


\ 


700  Isaac  v.  Swift.  [GaL 

ttie  issue  and  Isfj  of  the  ezeontion  before  the  ezpimtion  of  'the 
ten  years  would  not  extend  the  lien  beyond  the  time  mentioned 
in  the  statate,  '*  onless  the  plaintiff  baa  been  restrained  from 
issuing  execution  by  injunction  out  of  chancery/'  This  is  tbe 
settled  doetrine  in  that  state:  TkJU  t.  Tufls,  18  Id.  621;  XKcJt- 
itiion  ▼.  OiUUand,  1  Cow.  481. 

By  an  act  of  the  legislature  of  the  state  of  Mississippi,  ap- 
proved February  2i,  1844,  it  was  provided  that  *'  no  jud^^meni 
heretofore  rendered  in  this  state  shall  be  a  lien  on  the  properly 
of  the  defendant  or  defendants  for  a  longer  time  than  two  years 
from  the  passage  of  the  act."  Under  this  provision,  it  was  held 
that  the  execution  must  iasue  and  the  sale  be  made  within  the 
two  years;  otherwise  the  lien  of  the  judgment  veas  lost.    Th^  \ 

issue  and  levy  of  an  execution  within  the  time  limited  would 
not  prolong  the  lien  of  the  judgment:  Bupert  v.  Danizler,  12 
Smed.  &  M.  697.  The  decision  in  the  case  was  expre^y  ap- 
proved by  the  court  in  the  subsequent  case  of  Beime  v.  Motoer, 
13  Id.  427. 

The  statute  of  1799  provided  that  no  execution  should  be 
levied  or  sale  of  lands  made  which  might  affect  the  title  of  a 
bona  fide  purchaser,  unless  tbe  execution  was  levied  and  the 
sale  made  within  twelve  months  from  the  rendition  of  the  judg- 
ment. It  was  accordingly  held  that  the  sale  must  be  made 
within  the  time  limited  by  the  act;  Diohenson's  Le89eeT.  CoUins, 
1  Swan,  616. 

By  the  statute  of  Texas,  passed  the  fifth  of  February,  1840, 
Acts  4th  Cong.  95,  a  final  judgment  was  made  a  lien  on  all  the 
property  of  the  defendant,  situated  and  being  in  the  same  county 
where  judgment  was  rendered,  "  provided  that  said  lien  shall 
cease  to  operate,  if  execution  be  not  issued  out  within  twelve 
months  from  the  date  thereof." 

Under  this  act,  it  was  held,  in  the  case  of  Shapard  v.  BaiUeut, 
8  Tex.  26,  that  the  lien  of  the  judgment  ceased  if  execution  v^as 
not  issued  within  the  year,  unless  the  issuing  of  the  execution 
was  prevented  by  some  l^gal  impediment.  In  the  cose  of  TVap- 
naU  V.  Biohardam,  13  Ark.  543  [58  Am.  Dec.  838],  it  was  held 
by  the  supreme  court  of  Arkansas  that  a  levy  upon  land,  within 
three  years  of  the  date  of  the  judgment,  would  not  continue  the 
judgment  lien  beyond  that  period. 

In  considering  these  authorities,  it  must  be  conceded  that 
the  terms  of  the  several  statutes  mentioned  are  stronger  than 
the  language  of  section  204  of  the  code.  The  language  of  the 
former  is  substantially  that  the  lien  shall  not  continue,  or  shall 
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«ea8e  after  the  period  stated;  while  t  ! 
of  this  state  is  that  the  judgment  shal  i 
two  yeaiB.  But  we  oannot  see  anj  i 
ihe  meaning  of  these  different  f ormi  ; 
tion  204  creates  the  lien  of  the  jud{  i 
period  of  its  continuance. 

Taking  the  difEerent  portions  of  the  i 
intentisdear  that  the  lien  should  not  i 
epedfied.  The  power  that  creates  ooi  I 
thing  created  within  ai^ecified  perio  . 
not  exist  without  this  prorision  of  th 
cannot  exist  bejond  the  time  expres  I 
well  assume  the  existence  of  the  lien  is  : 
ihe  statute*  as  to  assume  its  continu  i 
It  required  express  words  to  create  tl  ; 
quires  express  words  to  continue  it  b  ; 
Had  the  code  simply  created  the  lien  n  I 
of  its  existence,  then  we  could  not  px  i 
intended.  But  when  a  limit  is  expreei  . 
«ume  a  continuance  beyond  it. 

The  rule  that  confines  the  lien  of  the  ; 
the  two  years  is  the  most  simple  and  c  ! 
most  beneficial  in  practice.  If  we  hold 
ment  may  be  prolonged  beyond  the  p  i 
and  levy  of  the  execution  within  the  ; 
definite  and  certain  limits  to  liie  oontii  i 
we  pass  the  limits  of  the  statute*  we  <  • 
vexatious  litigation.  The  titles  to  real  i 
certain*  and  the  useful  end  intended  tc 
recording  system  would*  in  fact*  be  de : 
to  purchase  the  land  of  the  judgment 
with  safety  without  the  exercise  of  extn  i 
prorisions  of  the  code  give  the  judgme ; 
tion.  He  can  cause  an  execution  to  isii 
der  it  the  sheriff  can  advertise  and  sell 
of  twenty  days.  There  is  therefore  no 
the  privilege  of  delaying  the  issue  of  i 
late  to  sell  before  the  lien  expires.  It  ii 
hard  case  may  arise  under  the  strict  ruli 
must  be  productiye  of  the  most  good. 

We  have  carefuUy  examined  the  fi 
learned  counsel  for  tixe  plaintiff.    The  • 
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How.  287y  is  not  in  point.    The  question  whether  the  issue  and 

levy  of  an  execution  could  {prolong  the  lien  of  the  judgment  ^ 

beyond  the  period  stated  did  not  arise  in  that  case.    There  is 

nothing  in  the  opinion  of  the  court  that  conflicts  with  the  view 

we  have  taken.    The  judgment  was  a  lien  upon  the  property  of 

Orane,  the  judgment  debtor.    Execution  was  issued  and  levied 

upon  the  land;  but  the  sale  could  not  be  made  for  the  want  of  f 

legal  bids,  and  the  papers  were  returned  to  the  clerk's  office. 

Orane  having  died  within  about  one  year,  a  writ  of  vendUioni  er- 

poniw  was  issued,  commanding  the  sheriff  to  sell  the  land,  and 

under  this  writ  the  sale  was  made.    It  was  objected  that  this  writ 

could  not  be  issued  until  after  the  reviTal  of  the  judgment  upon 

mnre/aciaa  against  the  heirs.    The  court  held  that  the  pvoperty 

was  in  the  custody  of  the  law;  that  the  lien  of  the  execution  was 

not  lost,  and  the  sale  under  the  vendUioni  exponas  was  valid, 

this  writ  being  regarded  as  merely  "  a  continuation  and  comple* 

tion  of  the  previous  execution." 

The  cases  of  Pennock  v.  Hart,  8  Serg.  &  B.  869,  CammonweaUh 
▼.  McKiseon,  18  Id.  144,  and  Bell  v.  hngram,  2  Pa.  St  490,  are 
certainly  in  point  for  the  plaintiff.  But  the  weight  of  reason 
and  auiJiority  would  seem  to  be  against  the  doctrine  of  those 
cases.  The  injurious  consequences  flowing  from  these  dedsions 
induced  the  legislature  of  Pennsylvania  to  pass  the  act  of  the 
twenty-sixth  of  March,  1827,  under  which  it  has  since  been  held 
that  ttie  issuing  of  a  fi.  fa,  within  the  period  mentioned  in  the 
statute  will  not  extend  the  lien  of  the  judgment  beyond  such 
period:  Dam»  v.  Ehrman,  20  Id.  266.  The  remarks  of  Wood- 
ward, J.,  in  the  last  case,  and  of  Ohief  Justice  Watson  in  the 
case  of  TrapnaU  v.  Bichardwn,  8  Ark.  656,  are  very  forcible, 
and  clearly  point  out  the  evils  of  the  rule  contended  for  by 
plaintiff's  counsel  in  this  case. 

The  case  of  Bank  of  Miseauri  v.  Wella,  12  Ho.  861  [61  Am. 
Dec.  168],  was  different  in  its  circumstances;  and  the  decision 
is  not  precisely  in  point.  The  sale,  within  the  time  limited, 
was  prevented  by  a  statute  changing  the  time  of  holding  the 
terms  of  the  circuit  courts,  at  which  all  sales  of  real  estate  were 
required  to  be  made. 

As  the  question  does  not  arise  in  this  case,  we  express  no 
opinion  as  to  whether,  in  case  the  sale  be  prevented  by  injunc- 
tion, or  other  legal  impediment,  the  lien  of  the  judgment  must 
expire  at  the  end  of  the  two  years.  There  was  no  impediment 
preventing  the  sale  in  this  case,  the  order  of  the  court,  made 
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pending  the  prooeedingB  in  insoltenoy,  not  luKving  sooh  eflfaet: 
Bix  ▼.  MoHenry^  7  Oal.  89. 
Judgment  affinned. 

TnsT»  0.  J.»  and  Fisld,  J.,  coneoned. 


EzsounoK  8w>  our  iun>  Dsutbbxd  «o  Bbebow  effeota  a  eoatimiMiot  off 
the  jadgment  lien  until  the  execotian  of  the  writ,  althoagfa  the  time  had 
elapsed  during  which  the  lien  of  the  judgment  oontinned:  BmUt  of  Afiaaourt 
V.  WelU,  61  Am.  Deo.  163;  but  see  note  thereto  166,  citing  and  diacoflsing  the 
principal  caae,  and  ahowing  that  the  contimry  role  la  followed  in  the  major 
portion  of  the  atatea. 

JuDOMKNT  LiBN  OAKNOT  BB  EzTBrDBD  IH  Bquitt:  Bwckon  ▼.  Sw/mtr^  47 
Am.  Dea  905,  note  310. 

To  Prbbrvb  PBioamr  Aoquibxd  bt  Judqkbht  Lnw,  the  aale  mnat  be 
made  daring  the  atatntory  period  of  the  lien:  BagUy  t.  Ward^  87  CSal.  13^ 
Sooh  lien  being  the  ereatore  of  the  atatote,  it  ia  not  contingeDt  npon  the  lam- 
ing of  an  execution  and  leyy ;  nor  is  it  an  incident  or  conseqnenoe  of  the  judg- 
ment; and  ita  validity  depends  npon  a  docket  entry  in  conformity  with  the 
statote:  Id.  141;  In  rt  Boffd^  4  Saw.  264.  When  the  judgment  baa  been  aus- 
pended,  the  lien,  being  a  mere  incident,  aharea  a  like  fate:  Unghmd  v.  LewU^ 
25  CaL  851;  and  where  the  judgment  lien  ia  created  by  expreaa  words  of  a 
statute^  expreaa  words  will  be  required  to  continue  it  beyond  the  time  aped- 
fled:  Mytn  T.  Moti,  89  Id.  872,  all  citing  the  pEiaeipal  oaM  to  the  above 
pointa. 


Haines  v.  Mbeks« 

(10  CUuDoanu,  110.] 

UvMB  Oauvobvia  SxAinm,  BnouroB  ob  ADiaiiitfBaiOB  oavvof  Rbuoh 
his  appointment  until  he  baa  aettled  hia  aoooanta  and  deUrered  the  eatate 
to  such  peraon  aa  may  be  appointed  by  the  court  Under  thia  statute, 
the  permiaaion  given  in  the  one  caae  is  a  negative  upon  the  right  of  reaig- 
nation  in  all  others.    Per  Mubbat,  G.  J. 

Pbobatb  Judob  IB  NOT  Vbbtbd  with  Plbhabt  PowBBfli  but  acta  within 
an  inferior  and  limited  jurisdiction.    Per  Mubbat,  G.  J. 

AooBPTAiroB  BT  pBOBATB  OouBT  Of  Bbbionatiom  of  adminlatrator  befors 
he  has  settled  his  aooounta  with  the  eatate  is  illegal  and  void.  Per  Mua- 
BAT,  C.  J. 

Obdkb  ot  Pbobatb  Goubt  Rkoitixo  Filino  of  Rbsionatiov  of  an  a<lmin- 
iati^tor,  and  directing  him  to  turn  over  the  effects  of  the  estate  to  the 
public  adminlatrator,  and  that  he  settle  with  such  administrator  by  the 
fint  day  of  the  next  term,  that  when  such  settlement  should  be  made, 
then  the  administrator  and  his  sureties  should  be  released  from  further 
liability,  when  taken  in  connection  with  the  appointment  subsequently 
of  an  ailriiinistrator  de  bonU  wm,  is  sufficieut  proof  of  the  acceptance  by 
the  probate  court  of  the  realgnatiou  of  the  aclministrator  flrst  appointed. 

f*^  BlTR.VBTT.  .1. 
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No  Qbiat  Sruonnas  shouIiD  be  Rbquibed  as  to  the  muiiier  of  atatiag 
facts  in  the  records  of  oonrts  of  limited  and  special  JnriadictioD.  J**r 
BcrRMirr,  J. 

Facts  of  Dbath  of  Imtbratb  and  of  his  Bwdbnob  withiv  Goctkti 
mast  exist  before  the  probate  court  can  make  a  binding  order  in  refer- 
ence to  the  sttbjeot-mattor  or  the  person;  but  when  proved  to  exiat^ 
every  sabseqaent  movement  of  such  coort  is  the  exercise  of  jnrisdiotion 
over  both  the  snbject-matter  and  all  persons  who  have  been  brought 
properly  before  it.    Per  Burnett,  J. 

Right  of  Pbobatb  Coctbt  to  Aooxrr  Risionatiom  of  AoMnnanuLTOR 
nnder  proper  circnmstanees  is  clear;  and  where  his  resignation  is  ao- 
cepted  before  the  settlement  of  his  acooont  with  the  estate,  this  is  only 
the  erroneous  exercise  of  Jorisdiction,  and  cannot  be  attacked  ooll&terw 
ally.    Per  Bvbnxtt,  J. 

QmnnoN  hot  Dioidbd  as  to  whsthsb  Want  of  Sufiigixnt  Noticb  bt 
Adminibtratob  of  an  application  to  sell  real  estato  can  be  set  np  as  de- 
fense in  an  action  of  ejectment.  It  wonld  seem,  however,  that  the  equi- 
ties of  all  parties  coold  be  better  settled  in  a  direct  proceeding  to  met 
aside  the  sale. 

Whhthbb  Sals  of  Real  Estate  bt  A]>kini8Irato&  without  SufFnaEWT 
NoTiOB  woold  be  void  or  merely  voidable  may  be  matter  of  grave  donb^ 
snch  sale  being  a  proceeding  lit  rem. 

EjBcmcBiiT.  George  Harlan  was  a  resident  of  and  died  in 
Santa  Olara  county,  seised  of  the  land  in  dispute.  One  Smith 
was,  in  the  month  of  Augost,  1860,  duly  appointed  his  admin* 
istrator  by  the  probate  court  of  said  oouniy.  In  November, 
1863,  Smith  was  cited  to  show  cause  why  he  should  not  be  at- 
tached for  failing  to  file  his  final  account  of  settlement  of  the 
estate.  In  December,  1863,  he  filed  his  resignation  as  adminis- 
trator with  the  court,  whereupon  the  court,  on  the  same  day, 
made  an  order,  given  in  the  fourth  subdivision  of  syllabus, 
supra.  Between  January  and  May,  1864,  the  probate  court 
made  numerous  orders  concerning  the  final  account  of  Smith 
as  administrator,  from  which  it  is  shown  that  there  was  a  large 
balance  in  his  hands  unaccounted  for.  In  May,  1866,  one 
Aspinwall  petitioned  the  court  to  be  appointed  administrator  of 
the  estate,  stating  himself  to  be  a  creditor,  and  alleging  the  in* 
solvency  of  Smith  and  his  sureties.  In  June,  1866,  Aspinwall 
was  appointed  administrator  de  bonU  turn,  Haynes  became  the 
purchaser  of  the  land  in  dispute  at  a  sale  made  by  virtue  of  an 
order  of  court,  and  Weeks  claims  title  and  has  possession  of  the 
land  under  conveyances  from  Harlan's  heirs.  Judgment  for  de- 
fendant in  the  lower  court,  and  plaintiff  appeals. 

CrocbeU  and  Poffe,  and  ShaUuck^  Spencer,  and  Bekheri.  tot 
the  appellant. 

A.  P.  Crittenden,  for  the  respondeat 
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By  Court,  MuBBiLT»  0.  J.  The  only  question  inTolved  in  this 
case  is,  whether  an  administrator  can  resign  by  permission  of 
the  probate  court  without  having  previously  settled  up  his  ac- 
counts. 

Section  100  of  the  act  regulating  the  settlement  of  the  estates 
of  deceased  persons  provides  **  that  an  executor  or  administra- 
tor may,  at  any  time,  by  writing  filed  in  the  probate  court,  re- 
sign his  appointment,  provided  he  shall  first  settle  his  accounts 
and  deliver  up  all  the  estate  to  such  persons  as  may  be  appointed 
by  the  court/'  This  is  all  the  authority  to  be  found  in  our  stat- 
ute upon  the  subject. 

The  question  is  somewhat  novel,  and  the  counsel  have  been 
able  to  find  but  one  decision  which  has  any  bearing  on  the  sub- 
ject. The  case  of  Flinn  v.  Chase^  4  Denio,  85,  seems  to  be  pre- 
cisely in  point.  The  court  held  that  a  surrogate  has  no  right  to 
permit  or  authorize  an  administrator  to  resign,  except  in  the 
cases  provided  by  law.  On  examination  of  the  New  York  stfit- 
uteS|^  I  have  been  unable  to  find  the  cases  referred  to  by  the  court 
in  which  it  is  said  a  resignation  will  be  permitted,  and  the  force 
of  the  decision  is  somewhat  weakened  by  the  evident  misappre- 
hension or  mistake  of  the  statute  by  the  court. 

It  is  insisted  that  section  100  of  our  statute  confers  upon  an 
administrator  an  absolute  right  of  resignation  in  a  ce;rtain  case, 
as  contradistinguished  from  a  partial  or  qualified  right  which  he 
may  exercise  by  permission  of  the  judge. 

The  fair  inference  to  be  dravm  from  the  statute,  following  the 
ordinary  rules  of  construction,  is  that  the  permission  given  in 
the  one  case  is  a  negative  upon  the  right  in  all  others.  The 
probate  judge  or  surrogate  is  charged  by  law  with  the  execution 
of  special  duties;  he  is  not  vested  with  plenaiy  powers,  but  acts 
within  an  inferior  and  limited  jurisdiction.  There  is  nothing  in 
the  statute  conferring  upon  him  the  power  to  accept  the  resigna- 
tion of  an  administrator,  except  in  a  single  case,  and  it  is  net 
unreasonable  to  suppose  that  the  legislature  intended  to  cast 
upon  those  who  voluntarily  took  upon  themselves  the  adminis- 
tration of  an  estate  the  burden  of  settling  the  same,  except  in 
the  single  case  mentioned. 

The  appellant  contends  that  inasmuch  as  the  law  authorizes 
an  administrator  to  be  removed  for  certain  specific  causes,  the 
judge  should  be  allowed  to  accept  his  resignation,  where  it 
appears  that  these  causes  of  removal  exist,  and  that  the  court 
should  not  be  compelled  to  go  through  the  form  of  a  removal 
where  the  party  is  willing  to  resign.    Where  a  citation  to  show 

AM.  Obo.  Vou  LXX-46 
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CMIM  why  he  dumld  not  be  lemored  for  some  minfwMHiiinn  or 
malfeafluioe  had  laBoed,  and  the  officer  confessed  the  chazge  fay 
attempting  to  resigns  the  court  would  not  necessarilj  be  re- 
quired  to  go  through  with  all  the  proof ,  but  might  enter  an 
order  of  remoTaL  Be  that  as  it  may,  this  case  presents  no  such 
state  of  facts.  There  nerer  was  an  attempt  to  remove  the  ad- 
niinistrator,  and  the  acceptance  of  his  resignataon  under  the 
circumstances  was  illegal  and  Toid. 
'Judgment  affirmed* 

Tkbbt»  O.  J.  9  concurred. 

By  Court,  BuBmeTT,  J.  (on  reaigument).  The  first  quesrtaon 
presented  by  the  record  is,  whether  the  resignation  of  Siniih 
was  accepted  by  the  probate  court.  There  is  no  order  stating 
expressly  that  the  resignation  was  accepted. 

In  1  Williams  on  Executors,  643,  it  is  said:   "  Some  authori- 
ties maintain  that  if  the  ordinaiy  commit  administration  to  the 
wrong  party,  and  then  commit  it  to  the  right,  the  second  grant 
is  a  repeal  of  the  first,  without  any  sentence  of  revocation;  bat 
in  other  cases  it  has  been  held  that  the  first  is  not  avoided  except 
by  judicial  sentence;  ....  and  in  all  cases  where  the  first  ad- 
ministration is  repealed,  the  second  stands  good,  though  gxanted 
after  the  first,  and  before  the  repeal  of  it." 

In  the  case  of  Bowerbank  t.  Marria,  1  Wall.  0. 0. 118,  it  was 
held  by  the  circuit  court  of  the  United  States  for  the  third  circuit 
that  "  a  removal  from  office  may  be  either  express,  that  is,  l^  a 
notification  of  the  president  of  the  United  States  that  an  officer  is 
removed;  or  implied,  by  the  appointment  of  another  person  to 
the  same  office."  So  in  the  case  of  McLaurin  v.  Thampscm, 
Dudley  (Ghi.),  836,  it  was  decided  by  the  court  of  Gtooigia  that 
the  second  grant  of  administration  is  equivalent  to  a  judgment 
of  revocation. 

We  think  there  can  be  no  doubt  as  to  the  fact  that  the  resigna- 
tiou  of  Smith  was  accepted  by  the  probate  court.  The  subse- 
quent appointment  of  Aspinvrall  was  evidence  of  this,  taken  in 
connection  with  the  order  made  on  the  thirty-first  of  December^ 
1853.  Although  these  are  courts  of  limited  and  special  jurisdic- 
t  ion,  still  no  great  strictness  should  be  required  as  to  the  man- 
uer  of  stating  facts  in  their  records.  So  the  facts  are  stated,  it 
is  sufficient,  although  not  stated  in  the  most  direct  and  certain 
form. 

The  second  question  is,  whether  the  court  had  the  right  to 
accept  the  resignation  of   Smith  before  he  had  settled 
accounts. 
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In  reference  to  this  point,  we  adhere  to  our  former  opinion* 
We  see  no  reason  for  changing  the  views  we  then  expressed. 

But  the  third  question,  and  the  nudn  point  in  the  case,  is 
whether  this  error  of  the  conrt  was  Toid  or  merely  Toidable. 

In  the  case  of  Becbett  y.  Selaver,  7  Gal.  215  [68  Am.  Dec.  287J, 
we  held  that  there  were  two  jurisdictional  facts  that  must  exist, 
to  support  administration^  in  every  case:  1.  The  death  of  the 
party;  2.  His  residence  within  the  county  at  the  time  of  his 
death.  "  These  two  facts  must  be  alleged  in  the  petition,  and 
they  must  be  true  in  point  of  fiict.'* 

The  decision  of  an  inferior  court,  upon  the  question  of  its 
own  jurisdiction,  cannot  be  conclusiTe  upon  any  one  not  before 
it,  and  then  only  in  reference  to  jurisdiction  of  the  person,  which 
nuiy  always  be  waived.  But  when  the  court  has  once  acquired 
jurisdiction,  "  eveiy  movement  of  the  court  is  necessarily  the 
exercise  of  jurisdiction."  If  the  jurisdiction  acquired  be  of  the 
subject-nuktter,  then  all  the  subsequent  proceedings  in  reference 
to  the  subject-matter  must  be  nothing  but  the  exercise  of  juris- 
diction over  that  subject-matter;  so  if  the  court  once  acquire 
jurisdiction  of  the  person,  any  other  movement  affecting  the 
person  must  be  the  exercise  of  jurisdiction  as  to  that  person; 
and  when  jurisdiction  is  once  acquired  of  both  the  subject-mat' 
tor  and  the  person,  then  any  subsequent  movement  of  the  court 
must  be  the  exercise  of  jurisdiction  as  to  both. 

In  this  case  the  probate  court  had  jurisdiction  of  the  subject- 
matter  and  of  the  person.  Administration  had  been  regularly 
and  properly  granted  to  Smith,  and  he  was  under  the  control 
of  the  court,  which  had  power  to  receive  his  resignation,  sus- 
pend his  powers,  or  revoke  his  letters:  Sees.  281,  286.  The 
court  having  jurisdiction  to  receive  the  resignation  of  Smith, 
the  acceptance  of  his  resignation  must  be  nothing  more  than  the 
exercise  of  this  jurisdiction.  Had  the  court  possessed  no  power 
over  Smith  at  all,  and,  consequently,  no  right  to  receive  his 
resignation  under  any  circumstances,  then  the  act  of  the  court 
would  have  been  void.  But  the  court,  having  jurisdiction  of  the 
subject-matter  of  the  estate  and  of  the  person  of  Smith,  must 
judge  whether  the  droumstances  of  his  case  were  such  as  to 
entitle  him  to  the  privilege  of  resignation;  and  if  the  court  erred 
in  this  judgment,  it  was  a  mere  error  committed  in  the  exercise 
of  jurisdiction. 

The  fact  of  the  death  of  the  intestate  and  of  his  residence 
within  the  county  are  foundation  facts  upon  which  all  the  sub- 
sequent proceedings  of  the  court  must  rest.     Unless  these  facts 
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oziaty  the  court  cannot  make  a  single  binding  order  in  reference 
to  the  Rubjeot-matter  or  the  person.  Bat  when  those  facta  eziat, 
Gverj  subsequent  movement  of  the  court  is  the  exercise  of  jniia- 
diction  over  the  subject-matter,  and  oyer  all  persons  who  have 
been  brought  properly  before  it.  When  parties  interested,  as, 
for  example,  the  heirs  in  reference  to  a  sale  of  real  estate,  have 
not  been  brought  before  the  court,  they  nuiy,  in  proper  canon 
and  by  the  proper  proceedings,  set  aside  such  action  of  tho 
court. 

But  in  this  case  Smith  was  properly  before  the  court,  and  the 
right  of  the  court  to  receive  his  resignation  under  proper  ciromn- 
stances  was  clear;  and  the  acceptance  of  his  resignation  was 
only  the  erroneous  exercise  of  jurisdiction.    The  court  has 
power  to  remove  an  administrator  for  certain  specified  causes. 
Should  the  court  remove  him  without  sufficient  cause,  and  he 
take  no  appeal,  could  third  parties  object  to  this  action  of  the 
court  in  a  collateral  proceeding?    So  if  the  court  suspend  an 
administrator  without  sufficient  cause,  and  appoint  a  etpecial 
administrator  during  the  period  of  his  suspension,  oould  this 
action  of  the  court  be  called  in  question  collaterally  ?  Or  would 
the  act  of  the  special  administrator  be  void  ?  We  apprehend  not 

The  case  of  Oriffilh  v.  Drazier,  8  Cranch,  8,  was  where  an  exec- 
utor had  qualified,  but  afterwards  removed  from  the  state,  and 
letters  of  administration  were  granted  by  the  ordinary  to  another 
person.  This  grant  was  held  void,  because  "  the  appointment 
of  an  executor  vests  the  whole  personal  estate  in  the  person  so 
appointed;  he  holds  as  trustee  for  the  purposes  of  the  will,  but 
he  holds  the  legal  title  in  all  the  chattels  of  the  testator;  he  is, 
for  the  purpose  of  administering  them,  as  much  the  legal  pro- 
prietor of  those  chattels  as  was  the  testator  himself  while  alive. 
This  is  incompatible  with  any  power  in  the  ordinary  to  transfer 
these  chattels  to  any  other  person  by  the  grant  of  administration 
on  them.  His  grant  can  pass  nothing;  it  conveys  no  right;  it 
is  a  void  act: "  Marshall,  0.  J. 

We  have  also  been  referred  by  the  learned  counsel  of  defend- 
ant to  the  case  of  Flinn  v.  Chase^  4  Denio,  85. 

It  must  be  conceded  that  this  decision  is  an  authority  in  point. 
But  it  does  not  seem  to  have  been  well  considered,  or  rightly 
decided.  The  surrogate  had  improperly  appointed  Lowry  in- 
stead of  Dugan,  the  brother  of  the  deceased;  and  had  afterwards 
accepted  of  Lowry's  resignation  without  sufficient  reason.  The 
court  held  the  appointment  of  Lowry  a  mere  irregularily,  but 
the  acceptance  of  his  resignation  a  nullity.    Now,  it  was  dear 
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that  the  sorrogate  had  jurisdiction  to  grant  letters,  and  also  to 
accept  the  resignation  of  the  administrator;  and  why  his  ap- 
pointment without  cause  should  be  merely  irregular,  and  the 
acceptance  of  his  resignation  void,  it  is  difficult  to  perceive. 
The  sun'ogate  had  equal  jurisdiction  in  both  cases,  and  his  act 
in  both  would  seem  to  have  been  only  an  erroneous  exercise  of 
jurisdiction. 

We  think  the  decision  of  the  court  below  as  to  the  sufficiency 
of  the  notice  of  the  application  to  sell  the  real  estate  was  cor- 
rect, and  that  the  sale  was  not  void  for  want  of  notice. 

It  is  unnecessary  to  decide  the  question  as  to  whether  the 
want  of  sufficient  notice  of  an  application  to  sell  real  estate  can 
be  set  up  as  a  defense  in  an  action  to  recover  the  possession  of 
the  property.  We  may  remark,  however,  as  a  matter  of  opin- 
ion, that  a  direct  proceeding  to  set  aside  t}ie  sale  would  be  pref- 
erable. Under  our  probate  system,  "  the  true  theory  is,  that 
both  the  real  and  personal  estate  of  the  intestate  vest  in  the  heir, 
subject  to  the  lien  of  the  administrator  for  the  payment  of  debts 
and  the  expenses  of  administration,  and  with  the  right  in  the 
administrator  of  present  possession:"  Beckett  v.  Selover^  7  Cal. 
215  [68  Am.  Dec.  237]. 

If  the  sale  be  void  or  voidable,  the  lien  of  the  administrator 
continues;  and  it  would  seem  equitable  that  the  purchaser,  who 
has  paid  the  debts  of  the  estate,  should  have  a  lien  upon  the 
estate  for  his  purchase  money.  All  the  equities  of  all  parties 
oould  be  better  settled  in  a  direct  proceeding:  Regland  v.  Oreen^ 
14  Smed.  &  M.  195.  Besides,  it  may  be  matter  of  grave  doubt 
whether  a  sale  of  real  estate  without  sufficient  notice  would  be 
void  or  merely  voidable.  The  sale  being  a  preceeding  in  rem, 
there  may  not  be  any  sufficient  reason  for  holding  the  sale  void 
by  reason  of  a  defective  notice:  4  Phill.  Ev.  62,  note  42. 

For  the  reasons  stated,  the  judgment  of  the  district  court  is 
reversed,  and  that  court  will  render  judgment  for  plaintiff  upon 
facts  found. 

Terbt,  0.  J.,  concurred. 

Probata  Coobt  is  CoxniT  07  Spicial  and  Liiittbd  Jitrisdictzon:  Clarit 
V.  Perrp,  63  Am.  Deo.  82;  €fnmes'$  EaUUe  ▼.  Norris,  66  Id.  545;  Morrow  y. 
Wted,  66  Id.  132,  and  notM  to  thoe  oaiee;  conirct:  Akxander'i  Utirn  v.  Ma» 
trick,  67  Id.  693. 

JuBUDioriOM  07  Probatb  Coubt  to  Grant  Lsttkbs  of  admin  is  tratioa 
oumot  be  oolUtenlly  attacked:  AhboU  v.  Cobum,  67  Am.  Deo.  735;  Butr  v. 
Bnodd§,  65  Id.  740,  note  744;  Drigg$  y.  AbboU,  Id.  214. 
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FAiLOBa  or  Bmuotoe  to  Oiyb  Noticb  or  Sale  praBoribed  Igrrtatntw  does 
•ot  render  the  lAla  void:  Blamd  t.  Mumeatter,  67  Am.  Deo.  102,  note  16ds 
amtm:  MUekea  r.  Batoen,  t5  Id.  758,  note  700. 

Thb  PRurciPAL  GA8B  IB  oiTKD  in  TWnewrf  T.  Oordcm^  19  CkL  205^  to  tho 
point  that  prenooe  to  the  peaeage  of  the  «et  of  1858  probttle  ooorte  are  to  bo 
rQipurded  as  oonrte  of  limited  and  special  jurisdiction.  It  is  dted  in  HaUeek 
T.  Mim^  17  Id.  344,  to  tho  point  that  oxeeator^s  sde  upon  insnfficiant 
is  at  least  voidable,  if  not  Toid.  It  is  referred  to  generally  in  ifedb  t.  V€ 
m»uU,  3  Saw.  211. 

Ths  prikotpal  CASS  WAS  AOAnr  before  the  ooort,  and  will  be  found  re- 
ported in  20  Oal.  288.    It  was  then  said,  referring  to  it,  that  as  to  the  qiaes- 
tioo  that  the  acceptance  of  the  resignation  of  an  administrator  by  tho  probate 
court  before  he  had  settled  his  accounts,  was  merely  a  Toidablo  irregnlaritjr* 
one  which  mi^t  be  corrected  by  appeal  or  direct  proceedings  for  its  eorrao- 
tion,  bat  oonld  not  be  impeached  collaterally.    The  court  were  oondnded  by 
the  principal  case,  bat  were  by  no  means  si^isfied  with  the  condanon  whicb 
had  been  arrived  at  in  this  respect.    They  then  devote  some  space  to  the 
criticism  of  this  point.    This  latter  case  has  been  cited  as  follows:  in  HaUeeJk 
V.  IToM,  22  Id.  278,  it  is  cated  to  the  point  that  an  order  for  the  sale  of  reel 
property  of  an  intestate,  made  by  the  probate  coart  after  notice  as  prescribed 
by  statate  to  all  paiiies  interested,  and  after  examination  of  proofs  sabmitted» 
is  an  adjadication  that  the  sale  of  the  property  described  ia  necessary,  and 
anless  appealed  from,  is  condasive  apon  the  administrator  and  all  parties  in- 
terested in  tho  estate.    In  Pryor  v.  Dcwnty,  50  Id.  808,  it  is  cited  to  tho 
point  that  the  jmisdiction  of  the  probate  coart  to  order  tho  sale  of  real  prop- 
erty mast  appear,  and  depends  on  the  averments  in  tho  petition,  and  not  on 
the  truth  of  tiioee  averments.    The  necessity  for  the  sale  is  not  a  matter  for 
the  executor  or  administrator  to  detennine,  bat  is  a  conclodon  to  be  drawn 
by  the  court  from  the  facts  stated,  the  petition  furnishing  tho  material  for 
the  judgment    It  is  dted  in  Tawtuend  v.  TaUani^  33  Id.  54,  to  the  point 
that  where  the  probate  court  has  no  jurisdiction  to  order  a  sale,  it  has  none  to 
confirm  it,  at  least  without  the  aid  of  legislation.    It  is  dted  in  Batate  </ 
iTamUton,  34  Id.  468,  where  the  court  say  that  the  appointment  of  a  new 
administrator  can  no  more  be  made  whilst  a  former  administrator  is  in  office 
than  an  appointment  can  be  made  in  the  first  instance  until  the  death  off  the 
intestate.    It  is  distinguished  in  Jfedb  v.  Hahn,  20  Id.  6239  which  was  a 
case  arising  on  nearly  the  same  state  of  facts,  bat  diffiarent  in  this,  that  in 
the  former  the  plaintiff  claimed  under  a  sale  and  conveyance  from  the  admin- 
istrator; the  defendants  under  a  conveyance  from  the  hdrs;  that  in  the  latter 
plaintiff  claims  through  the  hdrs,  while  defendants  daim  throagh  and  under 
a  sale  ordered  by  the  probate  court    It  is  also  said,  in  distingnishingthetwo 
cases,  that  the  coart  hdd  in  the  dted  case  that  tiie  probate  ooort  had  no 
jurisdiction  to  order  a  sale,  and  that  sach  sale  was  void,  odiera  the  petitioe 
therefor  was  fatally  defective  for  non-oompUanoe  with  the  statote.    Meek§  v. 
FattamU,  3  Saw.  211»  is  a  case  upon  the  saoM  state  of  facts  as  that  of  the 
prindpal  ooe^  as  reported  in  20  Gbd.  888^  which  is  vtfeosd  to  geeeraUj  m 
settling  tho  qosstion  involved. 
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Fremont  v.  Gbifpen. 

[10  GAUVOiiaA*  312.] 

AoriON  07  FoEODLi  EiTTRT  AND  Dbtainkb  agftinst  three  penom;  Twdict 
of  guilty  M  to  two,  and  not  gnilty  as  to  the  third:  HtH  that  the  verdiet 
b  oonoliuiTe  that  plaintiff  was  peaceably  in  actual  possession  of  the  prem- 
ises at  the  time  of  the  entry;  and  that  such  possessioi)  being  incompat- 
ible with  the  lawful  possession  of  another,  the  Terdiot  is  oonolnsivo 
against  the  possession  of  the  third  perMm. 

Ukpxb  Wbr  or  Ristitxttion  nr  AonoN  or  Fobozbui  Estrt  abv  Di- 
TAivxRt  the  sheriff  is  aathoriaed  to  dispossess  parties  who,  though 
strangers  to  the  proceedings,  have  entered  into  possession  after  the  com- 
menoement  of  the  action. 

Sbsbot  mat  be  Compelled  bt  Mandamus  to  ezeoate  a  writ  of  restitution 
in  an  action  of  forcible  entry  and  detainer. 

To  Sutebskdb  Remedy  bt  MAin)AMn8»  a  party  must  not  only  have  a  spe- 
cific adequate  legal  remedy,  but  one  competent  to  afford  relief  upon  the 
very  subject-matter  of  his  application. 

Rbmbdt  bt  Mandamus  is  neitheb  Supebsedbd  by  remedy  by  criminal 
prosecutioin  nor  action  on  the  case  for  neglect  of  duty,  as  neither  of  the 
latter  osn  compel  a  specific  act  to  be  done,  and  are  therefore  not  equally 
conyenient,  benefidaL  and  effeotuaL 

Appijoatioh  for  a  writ  of  mandate  against  defendant,  as  sher- 
ifF.  Plaintiff  brought  an  action  of  forcible  entiy  and  detainer 
against  Olark,  Yandewater,  and  the  Merced  Mining  Co.  for  an 
intrusion  upon  a  certain  part  of  a  mine  known  as  the  **  Joseph- 
ine Vein/'  in  the  county  of  Mariposa.  After  the  jury  had  re- 
turned a  verdict  of  guilty  as  to  the  first  two  parties  defendant, 
and  not  guilty  as  to  the  said  mining  company,  judgment  was 
rendered  awarding  possession  to  Fremont,  and  a  writ  of  resti- 
tution issued.  This  process  Crippen,  as  sheriff,  refused  to  ex- 
ecute, because  the  mine  was  in  possession  of  certain  parties 
claiming  to  hold  under  said  mining  company,  and  was  not  in 
possession  of  the  parties  found  guilty  in  said  action.  Orippen 
refused  to  execute  the  writ  for  the  further  reason  that  since  the 
rendition  of  judgment  the  tunnel  in  said  mine  had  been  deep- 
ened, and  that  under  the  writ  he  could  only  put  Fremont  in 
possession  of  that  part  of  the  mine  excavated  at  the  time  of  the 
entry  of  the  judgment.  The  lower  court  ordered  a  peremptory 
tnandamus  to  issue  agBinrt  Orippen,  and  from  this  order  he  ap- 
peals. 

Riduird  H.  Daly,  for  the  appellant. 
Periey^  tor  the  respondent. 

By  Court,  Tkbbt,  C.  J.  The  refusal  of  the  sheriff  to  execute 
the  writ  seems  to  be  based  on  the  hypothesis  that  the  verdict  of 


Company  ^^i^  ™  ^6  lawful  possessioik  of  the  pramiBes  at  the 
time  of  the  trial. 

The  verdict  ia  condnnTe  that  the  plaintiff  was  peaceably  in 
actual  poeaession  of  the  premiseB  at  the  time  of  the  entry,  thAt 
unlawful  and  forcible  entry  on  hiB  poaseedon  was  made  by  de- 
fendants Clark  and  Yandewater,  and  that  the  Merced  BiCniiig 
Company  did  not  participate  in  the  trespass.  The  peaceable 
and  actual  possession  of  the  plaintiff  is  incompatible  witfa  tbo 
lawful  poBsessioii  of  another,  and  the  Terdiot  is  conclasiTe 
af^nst  the  possession  of  tbe  Merced  Mining  Company. 

The  question  then  arises,  whether,  under  the  writ,  the  aherifl 
is  authorized  to  dispoBsera  parties  who  are  strangers  to  the  pro- 


Tfae  object  of  the  statute  concerning  forcdble  entries  is  to 
afford  parties  whose  possesmon  is  disturbed  l^  force  and  vio- 
lenoe  a  eummary  remedy. 

This  object  would  be  entirely  defeated  if  a  defendant,  aftar 
judgment,  could,  by  tranaferring  the  posseesion  to  a  stranger, 
prevent  the  execution  of  the  writ. 

"  If  it  were  once  permitted  for  a  defendant,  againat  whom 
there  was  a  judgment  od  a  forcible  entry  and  detainer,  to  put  in 
a  third  perHOn,  or  for  a  third  penwn  to  enter  afterwards,  witli  a 
view  of  again  putting  a  plaintiff's  title  to  the  rack,  such  third 
person  might  again,  in  bin  turn,  after  judgment  against  him, 
put  another  in  poaaeBsion,  or  permit  him  to  enter;  so  that  then 
might  be  prosecutions  without  end,  and  the  object  of  regauoing 
possession  by  the  plaintiff  would  be  as  far  off  as  at  the  com- 
mencement of  bis  firat  remedy  to  regain  his  posseesion,  to  the 
utter  subversion  of  all  justice: "  Slate  v.  OUbert,  2  Bay,  356. 

The  second  reason  assigned  for  the  refusal  is  frivolous,  and 
require  no  notice  at  our  bands. 

There  being  no  error  in  the  record,  the  judgment  is  affirmed. 

BvBiTBTT  and  FisLD,  JJ.,  concurred. 

TxBBT,  C.  J.,  on  petition  for  rehearing.  An  application  is 
tusde  for  a  rehearing  in  this  cause — one  of  the  grounds  being 
that  the  defendant  bad  no  oj^rartunity  to  be  heard  before  tbe 
decision  of  tlie  court  was  rendered. 

In  the  record  there  is  a  stipulation,  dgned  by  the  attorneys  of 
record  for  both  parties,  agreeing  that  "  the  cause  be  submitted 
for  decision  to  tbe  supreme  court  on  written  argument  within 
ten  days  from  tbe  date,  and  that  if  either  party  fails  to  file  said 
urgument  within  said  time,  ibat  the  court  inuv  proceed  to  decide 
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th«  oaae  immediately  on  the  reoord  and  brief  of  either  party 
that  may  ba  then  on  file." 

This  stipulation  was  dated  September  15, 1858,  was  filed  in 
this  conrt  on  the  nineteenth,  and  the  decision  of  the  court  was 
rendered  ten  days  afterwards. 

The  nature  of  the  case,  it  being  a  proceeding  against  a  public 
o£Scer  to  compel  the  performance  of  an.  official  duty,  the  anxiety 
of  the  parties  to  obtain  a  speedy  decision,  and  the  fact  that  it 
was  represented  to  the  court  that  the  public  peace  would  be 
endangered  by  delay,  were,  by  the  court,  deemed  sufficient  rea- 
sons for  taking  up  the  record  out  of  its  order  on  the  calendar. 

If  the  appellant  has  not  been  fully  heard,  the  fault  lies  with 
himself,  as  he  had  fourteen  days  between  the  date  of  the  stipu- 
lation and  the  decision  of  the  case  in  which  to  file  a  brief  or  to 
apply  for  an  extension  of  time. 

The  conclusion  of  the  court  was  arrived  at  after  proper  delib- 
eration^ was  unanimous,  and  the  argument  of  the  counsel,  in 
his  application  for  a  rehearing,  has  failed  to  raise  a  doubt  as  to 
its  correctness. 

The  only  point  made  in  the  petition  which  was  decided  in  the 
opinion  is,  that  the  plaintiff's  remedy  was  by  action  on  the 
sheriff's  bond,  and  not  by  mandamvs. 

This  objection  is  not  well  taken;  the  statute  provides  that  a 
mandamiis  may  issue  "  to  any  inferior  tribunal,  board,  or  per- 
son  to  compel  the  performance  of  an  act  which  the  law  specially 
enjoins  as  a  duty  resulting  from  an  office,  trust,  or  station," 
and  shall  issue  in  all  canon  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinazy  course  of  law. 

Now  the  execution  of  final  process  is  specially  enjoined  by  law 
on  defendant  as  a  duty  resulting  from  his  office  of  sheriff;  and 
in  our  opinion,  the  plaintiff  in  this  case  has  no  plain,  speedy,  or 
adequate  remedy  in  ordinazy  course  of  law.  It  is  true,  he  might 
sue  defendant  on  hia  bond  for  the  damages  resulting  from  the 
non-performance  of  his  duty,  but  the  possession  of  the  property 
which  has  been  adjudged  to  him  can  only  be  obtained  by  the 
present  process,  and  is  the  only  adequate  remedy. 

To  supersede  the  remedy  by  mandamus,  a  pariy  must  not  only 
have  a  specific  adequate  legal  remedy,  but  one  competent  to 
afford  relief  upon  the  veiy  subject-matter  of  his  application. 

Neither  a  remedy  by  criminal  prosecution,  Bex  v.  Severn  d 
Wye  Railway  Co.,  2  Bam.  h  Aid.  646,  nor  by  action  on  the  case 
for  n^lect  of  duty,  will  supersede  that  by  mandamus,  since  it  I 

ruDuot  compel  a  specific  act  to  be  done,  and  is,  therefore,  not 
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equally  oonTenient,  beneftcial,  and  e&eioal:  MoOuUom^  ▼. 
Mayor  (fBrooifyn,  23  Wend.  461. 
Bfthearing  denied, 

Fisu>,  J.,  ooneorred. 


Ifiwiuiroi  ■  Apfbopbiatb  Bcmbdt  to  oompel  pablie 
tribimals  to  perform  tome  duty  required  by  Uw»  where  the  perij  ham  bo 
remedy:  Board  qf  PUiee  tie.  t.  OraiUt  47  Am.  Deo.  102;  Arberry  y. 
M  Id.  791,  aad  note  806. 

KAHiUJiim  19  PaxBOOATHTB  Wbtt,  and  doee  not  imoe  m  mere 
right;  hot  where  the  perty  hme  «  dea.  legad  ri|^t  under  the  laws  of  the 
with  no  other  remedy  to  enforce  it,  the  oout  m  ill  not  refoae  the  writ:  ITooi^ 
T.  Flemimgt  48  Am.  Dee.  210,  and  note  210,  dting  prior  caeee;  Arbenrgr  ▼'- 
Btaven,  66  Id.  701,  note  806. 

Bulb  teat  IfAHXHAinn  will  not  bb  Gravtbd  where  there  ii  a  apecilio 
legal  remedy  ii  rettrioted  to  caeea  where  the  legal  remedy  ia  equally  oonveo- 
lent,  complete,  and  beneficial:  Stale  ▼.  Ifortk  Mkutem  B.  B,  Oo,,  67  Am. 
661,  and  note  663. 

All  Pabtibb  Who  Ertbb  uton  Lavd  Pbxdiho  Aonoii  or  EjBcmxvT  i 
■abject  to  removal  nnder  the  final  procem  therein:  ^on^MOii  t.  OAHeyer, 
CSaL  2C7,  cifing  the  principal  oaae. 

Thb  pbimoipal  oabb  n  crna>  in  BiehartUon  ▼.  SeoU  Bher  ff .  ^  M.  Cb., 
CbL  160,  to  the  point  that  defendant  cannot,  after  Jndgment  in  an  action  «f 
iordble  entry  and  detainer,  by  tranaferring  the  poeeeenon  to  a  etranger,  pte» 
vent  the  execation  of  a  writ  of  reetitntion.  It  ia  cited  in  People  ▼•  JUwefa^ 
28  Id.  71,  to  the  point  that  a  derk  of  a  oonrt  may  be  compelled  by  mtmdm 
tmu  to  iasue  a  writ  of  habere  /tieiae  poeeesaionem^  as  a  soit  upon  hit  official 
bond  for  damages  for  the  non-performance  of  his  dnty  would  be  wholly  inade- 
quate; and  this  nde  was  held  to  apply  to  public  officers  generally  in  Ckmau^ 
aero  v.  Pdte,  2  Mont.  282;  citing  the  principal  case. 

To  Sufbbsbdb  Bbmbdt  bt  Mandaihts,  a  party  mnst  not  only  haire  a 
remedy  specific  and  adequate,  bat  one  competent  to  aflbrd  relief  upon  the 
very  sabject-matter  oi  his  application,  and  it  most  be  eqoally  oonvenlent^ 
beneficial,  and  effective:  Babeoek  v.  Goodrich^  47  GaL  608;  Ceiyarma  P.  B. 
B.  Co.  r.  Oeairal  P.  B.  B,  Co..  Id.  SZl;  Pnee  r.  Bheraide  JU  S  J.  Ch^  S6  U. 
4M;  SkOa  r.  Wrighi,  10  Ner.  176,  aU  dting  the  prmoipal 
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*  (10  GAUfoanA,  S89.] 

Cevninoir  nr  Kotaxt'^  Bond  that  he  will  "well  and  tmly  perform  and 
dlaoharge  the  duties  of  a  notaiy  aooording  to  law  **  embraoes  every  ad 
fridoh  he  is  anthoriied  or  reqnixvd  by  law  to  do  in  virtno  of  his  office. 

GsannoATB  or  HosaxT  n  Pbima  Faoib  Eyidbiiob  of  the  iaeta  therein  set 
fbrth,  under  the  Oslifomia  statute. 

KoTAXT  Okittivo  TO  Btatb  IB  Kis  CRmoATB  that  the  party  acknowl- 
edging was  known  to  him,  or  identified,  is  gnilty  of  gross  and  culpable 
negligence;  and  is  liable  on  his  official  bond  to  tlie  party  injured  for  all 
damages  resulting  from  such  negligence. 
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JmrmoATB  of  Notabt  Which  Fails  to  Statb  that  tlie  pMtjr  aeknowl- 
•dging  WM  known  to  him,  or  mm  identified,  ii  worthlen  either  for  the 
porpoee  of  admitting  the  instmment  in  eridenoe  without  farther  proof  or 
to  entitle  it  to  be  leoorded. 

VwaiMJt  07  KOTABT  VO  COKTIIT  THAT  PAXTT  AOKOWLBDOUTO  Im  knOWn  to 

him,  or  was  identified,  is  not  excused  by  the  fact  thst  the  oertifieate  was 
psrttany  filled  by  the  attorney  for  the  grantee. 

NoTABT  Who  Afuxu  his  Ofhoial  Siomaturi  and  seal  to  a  certificate  of 
acknowledgment  without  examining  it,  to  find  whether  the  facts  certified 
are  tme,  is  guilty  of  nagligenoe,  and  liable  on  his  official  bond  for  dam« 
ages  arising  therefrom. 

NoTAKT,  BT  AooiPTUio  Ofnci^  HoLDS  Htmsxi.f  out  to  the  world  as  a  per- 
son competent  to  perform  the  duties  connected  therewith.  He  contraoti 
with  those  who  may  employ  him  that  he  will  perform  them  with  integ- 
rity, diligence,  and  skill.  Therefore  a  party  cannot  be  charged  wltih 
knowledge  of  a  defect  in  a  notary's  certificate  from  having  received  the 
conveyance  from  the  notary  and  retained  it  for  some  time  in  his  posses- 
sion. 

Mbascbb  or  Dahaoxs  nr  Action  aoaihst  Kotabt  for  his  omission  to  state 
in  his  certificate  of  acknowledgment  of  a  mortgage  that  the  party 
acknowledging  was  known  to  him,  or  was  identified,  is  the  amount  of 
the  debt  and  interest  intended  to  be  secured  by  the  mortgage. 

Thb  opinion  states  the  facts. 

Hoge  and  Wilson^  for  the  appellant. 

8.  jMury  Sheppard  and  Cyril  V.  Orey,  for  the  respondents. 


By  Conrt»  Tbrbt,  C.  J.  Plaintiff  loaned  to  one  Dnpuy  a  sum 
of  money,  taking  as  seonrity  a  mortgage  on  a  lot  in  San  Fran- 
cisco. The  mortgage  was  acknowledged  by  Dapuy,  before  de- 
fendant Finlay,  who  was  a  notary  public  for  Ssa  Francisco 
county. 

The  mortgage  used  waa  an  ordinary  printed  form,  having 
a  certificate  of  acknowledgment  in  blai^,  in  which  was  inserted, 
in  the  handwriting  of  one  Sanders,  who  acted  in  the  transaction 
as  attorney  for  both  mortgagor  and  mortgagee,  the  name  of  the 
mortgagor  and  the  date  of  the  acknowledgment.  To  this  cer- 
tificate the  notary  affixed  his  signature  and  seal,  omitting  to  state 
either  that  the  party  acknowledging  was  known  to  him,  or  was 
identified  ^y  the  testimony  of  a  witness  examined  for  that  pur 
pose. 

In  oonsequenoeof  this  omission,  the  recordof  mortgage  washeld 
noi  to  impart  notice  to  subsequent  incumbnmcers:  BeeWolfY,  Fo- 
garty,  6  Oal.  224  [65  Am.  Dec.  509].  Plaintiff's  lien  was  postponed 
in  favor  of  a  later  mortgage,  which  exhausted  the  entire  property, 
andDupuy  being  insolvent,  thedebtwaalost.   Plaintiff  now  seeks 
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to  recover  on  the  bond  of  the  notaiy  the  damage  occasioned  hj 
the  negligent  and  unskillful  performance  of  an  official  act. 

The  condition  of  the  bond  executed  by  the  defendants  is,  thftt 
Joseph  W.  Finlay  should  "  well  and  truly  perform  and  discharge 
the  duties  of  a  notary  public  according  to  law."    This  embraces 
every  act  which  he  is  authorized  or  required  by  law  to  do  in 
virtue  of  his  office.    By  the  "  act  concerning  notaries  public,'*' 
each  notary  has  power  to  take  and  certify  the  acknowledgment 
or  proof  of  conveyances,  and  his  certificate  is  made  prima  facie 
evidence  of  the  facts  therein  set  forth.    "  For  any  misconduct  or 
neglect  of  duty  in  any  of  the  cases  in  which  any  notary  public, 
appointed  under  the  authority  of  this  state,  is  authorized  to  act, 
etc.,  he  shall  be  liable  on  his  official  bond  to  the  parties  in- 
jured thereby  for  all  damages  sustained:  '*  Compiled  Laws,  903. 

It  is  clear  that  in  this  case  defendant  Finlay  did  not  faithfully 
perform  his  duty,  but  was  guilty  of  gross  and  culpable  negli- 
gence, and  he  is  responsible  to  the  party  injured  for  the  dam- 
ages resulting  from  this  negligence. 

The  purpose  of  a  certificate  of  acknowledgment  is  to  entitie 
the  deed  to  be  recorded,  and  to  be  admitted  in  evidence  with- 
out further  proof:  Act  concerning  conveyances,  sees.  18,  29. 
The  certificate  furnished  was  utterly  worttdess  for  either  pur- 
pose. This  neglect  is  not  excused  by  the  fact  that  the  certifi- 
cate had  been  partially  filled  by  the  attorney  for  the  grantee. 
The  certificate  upon  its  face  is  unfinished;  the  date  and  the  name 
of  the  grantor  had  been  inserted,  leaving  it  for  the  notary  to 
insert  his  knowledge  or  the  evidence  received  of  the  identity  of 
the  party  making  the  acknowledgment. 

If  the  notary  read  the  certificate  before  signing  it,  this  omis- 
sion must  have  been  known  to  him;  if  he  did  not,  he  is  equally 
guilty  of  negligence,  for  an  officer  who  affixes  his  official  signa- 
ture and  seal  to  a  document  (thereby  giving  to  it  the  character 
of  evidence)  without  examining  it,  to  find  whether  the  facts  cer- 
tified are  true,  can  scarcely  be  said  to  faithfully  perform  his 
duty  according  to  law. 

It  is  said  that  the  plaintiff,  having  received  the  conveyance 
from  the  notary,  and  retained  the  same  some  time  in  his  posses- 
sion, is  charged  with  knoifrledge  of  the  defect  in  the  certificate, 
and,  as  the  damage  was  the  result  of  his  own  negligence  in  fail- 
ing to  correct  the  error  of  the  notary  when  in  his  poweiv  he  is 
only  entitied  to  recover  the  cost  of  the  certificate. 

This  position  we  think  erroneous.  Finlay  held  himself  out 
to  the  world  as  a  person  competent  to  perform  the  buaineaa 
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^connected  with  the  office.  By  accepting  the  office,  he  contracted 
with  those  who  might  employ  him  that  he  wonld  perform  it 
with  integrity,  diligence,  and  skill:  3  Bla.  Oom.  165.  He  had 
given  a  bond  to  indemnify  those  who  should  suffer  by  the  un- 
faithful or  unskillful  performance  of  his  duly. 

It  is  not  shown  that  plaintiff  was  aware  of  the  omission  in 
the  certificate;  but  admitting  he  knew  it,  he  was  not  obliged  to 
determine  upon  the  validity  or  legality  of  the  act  of  the  officer. 
The  statute  gave  him  a  remedy  upon  the  bond  of  the  officer  for 
the  damages  sustained  by  the  malperf ormance  of  his  duly,  and 
he  had  the  right  to  rely  on  this  remedy. 

Our  conclusion  from  the  record  is,  that  the  plaintiff  is  en- 
titled to  recover  of  defendants  the  damages  caused  by  the  act 
of  the  notary,  and  that  the  measure  of  damages  is  the  amount 
of  the  debt  and  interest  intended  to  be  secured  by  the  mort- 

Judgment  reversed,  and  cause  remanded,  with  directions  that 
the  court  below  render  a  judgment  in  accordance  with  this 
opinion. 

Field,  J. ,  concurred.  ^____^ 

iDSMimr  or  Pabtt  must  Avfsab  nr  Notaby'b  GntTmoAn  of  aoknowl- 
«dgment,  otherwiM  it  is  void:  Note  to  IAviiiQ9Un  v.  KettdUt  41  Am.  Deo. 
175,  citing,  Mnong  othen,  the  principel  oase;  Wo{f  v.  Fog€aiy^  66  Id.  509, 
fiote  511. 

NOTABT  OAMVOT    DlLIGATB  HIS    OVFICIAL    AOTHORITT:   ShMcn    V.   Ben- 

Jkam^  40  Am.  Deo.  271. 

LiABiLiTT  07  PuBUO  OfTiCBB  lOB  NsouoiNOi:  See  Baiiy  ▼.  Mayor  qf 
2f.  r.,  88  Am.  Deo.  660;  A(Mi  t.  Brady,  40  Id.  305;  Wiimn  t.  Mayor  qf  N. 
r,  43  Id.  719;  SimoaH  ▼.  SoMard.  49  Id.  463;  Letflin  v.  WiOard,  26  Id.  629. 


OONAITF  V.   GONANT. 

[10  OAuroBiOA,  240.] 

Buntsm  Goubv  Possusbs  Apfellatb  JuRisDicnoK  uf  Ditoboi  prooeed« 
inge,  thoogh  they  do  not  isTolve  qaeettona  of  property. 

BsonoM  4  07  Abtiolb  6  07  Caloobhia  CoKsnrcrnoxr  oonstraad  to  give 
the  itete  eapreme  ooort  appellate  jurisdiotion  in  all  caaee;  provided  that 
when  the  inhject  of  litigation  ia  capable  of  pecuniary  computation,  the 
matter  in  dispute  must  ezoeed  two  hundred  dollars  in  ralue  or  amount, 
nnlets  the  legality  of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  into 
question. 

Alligationb  nr  Counjasr  Gharoiko  Adultxbt  ought  to  state  with  rea- 
sonable certainty  the  time  and  place  of  its  commission;  but  defendaati 
by  failing  to  demur,  waives  hii  objection  so  to  as  want  of  spedtfoatioii 
ol  acta  constituting  the  charge  ia  concerned. 
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Ho  Gavb  b  Ammhxd  vor  EzpLAVAnoii 

of  tih»  tariMd  I7  tih»  wiK  who  kaiiii^  for  aivwee^  it  ii  kcAf 
infomd  thai  ib«  b  gailtj  of  wiUlol  litwirtiijii. 

Statuts  has  Spbchud  GiKTAijr  Acn  or  mlTfiniMf  wiiicii  skill 
eoiMlitste  grounda  ol  divoroa.  Theae  an  aqoally  plfufaKIn  in  hmr,  tba^ 
one  to  the  other,  wiftbtn  the  principle  of  the  doctrine  of  recsriminatiaB. 

To  Bak  AcnoH  of  I>nraBOB  oif  Gbouvd  of  Dbkbtiov   by  plaintiff,  it 
araat  coriat  for  two  jeara,  under  theGUifomia  atatnte,  aii<i  tbe  ooart 
not  fix  a  period  other  than  that  designated;  atill,  aoch  deaertaom  §or 
time  than  the  atatatoiy  period  fmniahea  a  proper  anbjeet  Cor 
tion  in  detenninipg  the  character  of  divorce  to  be  granted. 

To  OsTAiN  DiTOBCB  A  ViSQato  Matbimohii,  tbe  ap^icant  must  bo  an  in- 
nocent party  withoot  reproach,  and  however  guilty  tbe  defendmit*  if  tbw 
i^pUcant  ia  chargeable  either  with  rimilar  gnilt  or  an  offeatne  to  y^hieh 
the  law  attachea  aimilar  ooQeeqaeocee,  the  relief  mnat  be  denied;  end  if 
the  applicant^  thoogh  not  thna  gnilty,  ia  atill  not  hUmfilf  ^ 
be  limited  to  a  divorce  a  numaa  ei  lAoro. 


Ths  opinion  states  the  facta. 

S.  Hejiidenfddit  lot  the  appellant. 

J.  W,  Wincms  (by  consent),  for  the  respondent. 

By  Court,  Fbld,  J.    The  plaintiff  charges  in  her  compliunt» 
as  grounds  of  divorce,  the  habitual  intemperance  of  the  defend- 
ant; his  n^lect  to  proride  for  her  the  common  necessaries  of  life 
for  the  period  of  three  years  next  preceding  the  commenoexnent 
of  this  suit,  having  the  abiliiy  to  provide  the  same;  eztzeme 
cruelty  on  his  part;  and  adulteiy  committed  while  she  was  Iit- 
ing  with  him,  "  at  the  ciiy  of  San  Francisco,  at  divers  tunes, 
with  persons  to  the  plaintiff  unknown; "  and  adultery  committecl 
since  she  ceased  to  live  with  him,  **  at  the  said  diy  of  San  Fran- 
cisco, with  divers  other  persons,  whose  names  are  to  the  plain- 
tiff unknown."    No  attempt  was  made  to  substantiate  any  of 
these  charges,  except  that  of  adultery  in  one  instance,  commit- 
ted after  the  plaintiff  had  ceased  to  Uye  with  her  husband;  and 
objection  was  taken  to  any  evidence  on  this  head,  under  the 
pleadings.    It  appeared  in  proof  that  the  plaintiff  had  deserted 
the  residence  of  her  husband  more  than  a  year  previous  to  tbe 
act  of  adultery;  and  this  fact,  and  the  defective  allegation  in  the 
pleadings,  constituted  the  principal  grounds  upon  which  the  de- 
fendant relied  to  defeat  the  plaintiff's  application.    A  decree 
dissolving  the  marriage  was  rendered,  and  the  defendant  ap- 
pealed. 

A  preliminary  objection  ia  taken  to  the  hearing  of  the  appeal 
that  this  court  possesses  no  appellate  jurisdiction,  in  a  case  ol 
divorce,  when  a  question  of  property  is  not  involved  in  its  de- 
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tenninaiioii.  The  foarUi  aeciioii  of  artide  6  of  the  ooxistitiitioD 
provides  that ''  the  supieme  court  shall  have  appellate  juzisdic- 
tion  in  all  oases  when  the  matter  in  dispute  exceeds  two  hundred 
dollars;  when  the  legality  of  any  tax,  toll,  or  impost,  or  munici- 
pal fine  is  in  question;  and  in  all  criminal  cases  amounting  to 
felony,  on  questions  of  law  alone.''  We  do  not  understand  the 
last  words  of  the  first  clause  of  this  section  as  restricting  the 
jurisdiction  only  to  those  cases  which  invoWe  questions  of  prop- 
erty, or  the  legality  of  a  tax,  toll,  impost,  or  municipal  fine. 
Aj9  we  read  the  section,  the  court  possesses  appellate  jurisdiction 
in  all  cases;  prorided  that  when  the  subject  of  litigation  is  capa- 
ble of  pecuniaxy  computation,  the  matter  in  dispute  must  exceed 
in  value  or  amount  two  hundred  dollars,  unless  a  question  of 
the  legality  of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  in 
question.  Similar  language  as  to  the  amount  is  used  in  defining 
the  original  jurisdiction  of  the  district  courts.  The  sixth  section 
of  the  same  article  declares  that  "  the  district  courts  shall  have 
original  jurisdiction,  in  law  and  equity,  in  all  civil  cases,  when 
the  amount  in  dispute  exceeds  two  hundred  dollars,  exclusive  of 
interest" 

It  could  never  have  been  the  intention  of  the  framers  of  the 
constitution  to  deny  to  the  higher  courts,  both  original  and 
appellate,  any  jurisdiction  in  that  large  class  of  cases  where  the 
relief  sought  is  not  susceptible  of  pecuniaxy  estimation;  such  as 
suits  to  prevent  threatened  injury,  respecting  the  guardianship 
of  children,  honorary  offices  to  which  no  salary  is  attached,  and 
the  like.  And  yet  to  this  result  the  position  of  the  respondent 
directly  leads.  We  think  the  construction  contended  for  too 
narrow,  and  not  imperatively  required  by  the  language  of  the 
constitution. 

The  allegations  of  the  complaint,  as  to  the  adultery,  are  vague 
and  uncertain;  and  the  complaint  might  have  been  demurred  to 
successfully  on  this  ground.  The  charge  should  have  been 
stated  with  reasonable  certainty  as  to  time  and  place,  so  as  to 
have  enabled  the  defendant  to  prepare  to  meet  it  on  the  trial. 

In  Heyde  v.  Seyde,  4  Sandf .  693,  the  charge  in  the  complaint 
was  that  **  the  defendant,  since  the  marriage,  viz.,  in  the  month 
of  November,  1861,  committed  adultery  with  a  female  in  the 
city  of  New  York,  whose  name  is  unknown  to  the  plaintiff,  and 
the  particular  circumstances  whereof  axe  unknown  to  the  plain- 
tiff, but  which  she  expects  to  be  able  to  prove  at  the  trial  of  this 
cause." 

**  The  judge  said  it  would  be  dangerous  to  proceed  on  such  an 
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indefinite  allegation.  If  the  party  have  information  sufficient 
to  warrant  the  belief  that  the  offense  has  been  committed,  <n 
the  ex}>ectation  that  it  can  be  proved  on  the  trial,  that  infonna- 
tion  must  extend  at  least  to  the  particular  place  or  locality 
where  it  occurred,  though  the  name  of  the  person  witli  ^ivhom  { 

may  be  unknown:"  Codd  y.  Codd^  2  Johns.  Ch.  224;    Wood  t.  ^ 

Wood,  2  Paige,  113;  Bird  y.  Bird,  Wright,  98;  Biohards  ▼.  mOi' 
ards.  Id.  802;  Stohes  y.  Stokes,  1  Mo.  822;  Wright  y.  Wright,  3 
lex.  168. 

The  defendant,  by  failing  to  demur,  waived  the  objectioii^  so 
far  as  the  want  of  specification  of  the  acts  constituting'  the 
charge  is  concerned.  The  statute  has  not  altered  any  of  the 
ordinary  rules  of  pleading  for  cases  of  divorce,  except  that  Doth- 
ing  can  be  taken  by  admission  or  default  The  object  of  thia 
exception  is  to  prevent  collusion  between  the  parties;  and  wbeii* 
this  is  accomplished,  the  ordinary  rules  apply. 

It  appears  in  proof  that  the  plaintiff  left  the  residence  of  her 
husband  more  than  a  year  previous  to  the  act  of  adultery  on  the 
part  of  the  defendant,  and  has  ever  since  lived  apart  from  him. 
No  cause  is  assigned  or  explanation  attempted  for  her  conduct; 
and  the  legal  inference  follows  that  she  was  guilty  of  nothings 
less  than  willful  desertion;  and  this  is  urged  as  a  bar  to  the 
application  of  the  plaintiff,  not  on  the  ground  that  it  justified 
the  adultery  of  the  defendant,  but  that  it  deprived  her  of  all 
right  to  a  cancellation  of  the  marriage  contract,  whose  obliga- 
tions she  had  herself  disregarded. 

It  is  a  general  principle  of  the  common  law  that  whoever 
seeks  redress  for  the  violation  of  a  contract  resting  upon  mutual 
and  dependent  covenants,  to  obtain  success,  must  himself  have 
performed  the  obligations  on  his  part.  Something  analogous  to 
this  principle  is  found  in  the  doctrine  of  recrimination,  or  com- 
penscUio  criminum,  which  was  originally  borrowed  from  the  canon 
law,  by  which  the  defendant  is  permitted  to  contest  the  plain- 
tiff's  application  on  the  ground  of  his  own  violation  of  the  mar- 
riage contract — to  set  off,  to  use  the  language  of  the  cases, 
the  equal  guilt  of  the  plaintiff.  "  The  doctrine,''  observes  Lord 
Stowell,  "  that  this,  if  proved,  is  a  valid  plea  in  bar,  has  its 
foundation  in  reason  and  propriety;  it  would  be  hard  if  a  man 
could  complain  of  the  breach  of  a  contract  which  he  has  vio- 
lated; if  he  could  complain  of  an  injury  when  he  is  open  to  the 
charge  of  the  same  nature.  It  is  not  unfit,  if  he  who  is  the 
guardian  of  the  purity  of  hia  own  house  has  converted  it  into  a 
brothel,  that  he  should  not  be  allowed  to  complain  of  the  polln- 


laled  biB  marriage  tow  aboDld  be  barred  of  bis  remedr,  the 
parties  may  live  together,  and  find  Bonroes  of  mutual  forgive- 
ness in  the  humiliation  of  mutual  guilt:"  Beeby  t.  Beeby,  1 
Hagg.  Eco.  790. 

In  England,  until  a  recent  period,  diroroes  from  the  bunds  <  f 
matrimony  were  nerer  granted  but  by  aot  of  parliament.  Di 
Torces  from  bed  and  board  were  decreed  by  the  ecolesiastical 
courtfl,  and  then  only  for  adultery  or  croelty,  and  it  is  the  set- 
tled doctrine  of  those  courts  that  proof  of  adnlteiy  of  the 
plaintifTwiU  bar  a  suit  on  the  ground  of  the  adultery  of  the  de- 
fendant, bnt  that  cruelty  furnishes  no  bar  to  sadh  suit:  Proc- 
tor T.  Proctor,  2  Ha^.  Cons.  292;  DiUon  t.  DUlon,  8  Onrt. 
Eoo.  86. 

The  ground  upon  which  the  distinclion  between  recrimination 
t>y  reason  of  the  adultery  and  recrimination  by  reason  of  the 
cruelty  of  the  plaintiff  in  placed  is,  that  the  offenses  ate  not  of 
the  same  tind.  Thus  in  Chambers  t.  Ohambera,  1  Hagg.  Oons. 
4S9,  where  the  defendant  pleaded  in  bar  to  the  ouit,  among  other 
grounds,  the  cruelty  of  the  plaintiff.  Lord  Stowell  said:  "  It  ia 
certain  that  the  wife  has  a  right  to  say,  '  You  shall  not  hare  a 
sentence  against  me  for  adultery  if  you  are  guilty  of  the  same 
offense  yourself.'  The  received  doctrine  of  compensation  would 
have  that  effect,  because  both  parties  are  in  eodem  delicto;  but 
this  is  not  so  in  recrimination  of  cruelty.  The  deticlum  is  not 
of  the  same  kind.  If  the  wife  was  the  prior  p^ens  in  a  suit  of 
cruelty,  I  do  not  know  that  she  would  be  barred  by  a  recrimina- 
tion of  that  species,  for  the  consideration  would  he  very  differ- 
ent.    The  court  might  not  oblige  her  to  cohal/iiation,  which 
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in  the  ecclesiastical  courts,  which  possessed  only  aathority  to  de- 
cree a  dit'orce  a  nvensa  et  thoro,  it  was  the  settled  coarse  of  parlia- 
menty  in  determining  on  the  propriety  of  granting  a  natition  of 
divorce  a  vinculo  matrimonii,  to  allow  both  adolteiy  and  cruelty 
to  be  pleaded  in  recrimination  as  an  absolute  bar;  and  in  the  ^fcU- 
iero/Simmon^8  Divorce  BiU,  12  CI.  &  Fin.  339,  where  the  husband 
had  separated  from  his  wife  for  many  years  without  making  aiij 
pzovision  for  her  maintenance  from  his  means,  which  were  suffi* 
cient,  it  was  held  by  the  house  of  lords  that  he  was  not  entitled 
to  a  diyorce,  though  the  adulteiy  of  the  wife  was  clearly  proved. 
Lord  Brougham,  in  moving  the  postponement  of  the  bill,  ob- 
served, "that  he  wished  it  to  be  clearly  understood  that  be 
did  BO,  not  on  the  ground  of  the  husband's  adultery,  but  wholly 
independent  of  that  charge,  and  as  if  there  was  no  ground 
whatsoever  for  it;  on  the  evidence  that  this  person  neglected  his 
wife,  and  threw  her  on  the  world  without  caring  what  became  of 
her,  or  how  she  was  supported,  or  allowing  her  anything  towards 
her  support; "  and  Lord  Campbell,  in  expressing  a  concurrence 
in  the  views  token  by  Lord  Brougham,  said  "  that  he  thought 
this  person's  conduct  in  neglecting  his  wife,  while  he  was  carry- 
ing on  a  large  business,  and  paying  servants  large  wages,  did 
disentitle  him  to  the  relief  he  asked  of  their  lordships." 

In  this  state  the  statute  has  specified  certain  acts  or  conduct 
which  shall  constitute  grounds  of  divorce,  and  so  far  as  the 
matrimonial  contract  is  concerned,  the  courts  cannot  distinguish 
between  them,  whatever  difference  there  may  be  in  a  moral  point 
of  view.  The  several  offenses  must,  therefore,  be  held  equally 
pleadable  in  bar  to  the  suit  for  divorce — ^Ihe  one  to  the  other, 
within  the  principle  of  the  doctrine  of  recrimination. 

Aside  from  this  consideration,  it  would  seem  to  be  correct  in 
principle  that  where  the  matter  pleaded  is  such  as  would  entitle 
the  defendant  to  a  decree,  had  it  been  presented  in  a  bill  brought 
by  himself,  the  relief  should  be  denied.  Certain  consequences 
are  attached  to  the  decree,  independent  of  the  dissolution  of  the 
marriage  contract,  and  they  are  generally  more  favorable  to 
the  party  obtaining  the  relief  than  to  the  contestant;  but  a  de- 
eree  cannot  be  granted  in  favor  of  one,  and  afterwards  in  favor 
of  the  other,  as  the  first  would  dissolve  the  marriage,  and  then 
no  marriage  would  subsist  upon  which  the  second  decree  could 
act;  and  a  decree  granting  a  divorce  in  favor  of  each  would  be 
an  anomalous  proceeding:  Bishop  on  liar.  &  Div.  401;  Dejamd 
V.  Dejamet,  5  Dana,  499. 

In  Missouri  the  statute  authorizes  a  divorce  from  the  bonds 
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of  matrimony,  like  the  statute  of  this  state,  on  seTeial  grounds; 
and  in  Nagel  ▼.  Nagel,  12  Mo.  63,  it  was  held  that  when  both 
parties  were  found  guilty  of  any  of  the  enimierated  offenses  for 
which  a  divorce  may  be  granted,  the  bill  should  be  dismissed. 
In  that  case  the  evidence  sustained  the  charge  of  adultery  on 
the  part  of  the  defendant,  and  the  charge  of  cruel  and  inhnntan 
treatment  on  the  part  of  the  plaintiff:  Byan  v.  Byan^  9  Id.  539. 

The  cases  in  which  the  doctrine  of  recrimination  has  been 
generally  applied  have  been  those  in  which  the  adultery  of  the 
plaintiff  was  established:  MaUox  ▼.  MaUox^  2  Ohio,  234  [15  Am. 
Dec.  547];  but  as  our  statute  attaches  to  other  offenses  the 
same  consequences  as  to  adultery,  there  is  reason  and  pro- 
priety in  extending  to  them  the  same  principle.  It  is  eminently 
fit  that  he  who  seeks  a  divorce  should  himself  be  guiltless  of 
conduct  which  would  entitle  the  other  party  to  similar  relief. 

The  only  difficulty  in  the  position  of  the  appellant  arises  from 
the  period  to  which  the  desertion  of  the  plaintiff  extended. 
Had  it  existed  for  two  years,  the  time  provided  by  statute  to 
constitute  a  ground  of  divorce,  we  should  have  no  doubt  that 
the  bill  should  have  been  dismissed.  But  to  be  an  absolute  bWt 
the  conduct  of  the  plaintiff  must  be  such  as  to  constitute  a 
proper  basis  for  judicial  decree  against  her  had  suit  been  insti- 
tuted by  the  defendant.  This  is  not  the  present  case,  and  we 
cannot  fix  a  period  other  than  that  designated  by  the  statute. 

The  desertion  of  the  plaintiff  was  without  excuse,  and  her 
conduct  is  by  no  means  relieved  by  the  imputations  of  cruelty, 
neglect,  and  habitual  intemperance  cast  upon  the  defendant  in 
her  complaint,  none  of  which  has  she  attempted  to  establish,  and 
which  we  must  therefore  presume  to  have  been  wantonly  made. 
Still,  it  is  not  sufficient,  under  the  statute,  to  bar  a  decree,  the 
adultery  of  the  defendant  being  established,  but  it  furnishes  a 
proper  subject  for  consideration  by  the  court  in  determining  the 
character  of  the  divorce  to  which  she  is  entitled.'  The  statute 
Bays  divorces  may  be  granted  from  bed  and  board,  or  from  the 
bonds  of  matrimony,  but  it  was  never  intended  that  either 
should  be  indifferently  granted,  according  as  the  prayer  of  the 
applicant  asked  for  one  or  the  other  modes  of  relief.  It  was  in- 
tended that  a  certain  discretion  should  be  exerdsed  by  the  courts, 
according  to  the  special  circumbtanoes  of  each  suit,  acting  upon 
the  settled  principles  of  the  common  law  as  applicable  to  this 
class  of  cases.  And  the  true  rule  which  should  govern  the 
courts  in  the  exercise  of  its  discretion  in  this  respect  is  this, 
that  to  entitle  to  a  decree  for  an  absolute  divorce  from  the  bonds 
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of  matrimony,  tho  applicant  most. be  an  innocent  party— -one 
who  has  faithfully  diaohaiiged  the  obligations  of  the  marxiagB 
relation,  and  seeks  relief  because  really  aggrieved  or  injured  by 
the  misconduct  of  the  other;  and  on  the  other  hand,  where 
there  are  circumstances  showing  a  disregard  of  those  obliga- 
tions, though  not  carried  to  such  a  degree  as  to  oonstitate  itself 
a  ground  for  diyoroe,  the  decree  should  be  only  for  a  diToroe 
from  bed  and  board.  To  obtain  a  release  a  vinculo  mairimanii^ 
the  applicant  must  be  without  reproach,  and  however  guilty  the 
defendant,  if  the  applicant  is  chargeable  either  with  gifnif^y 
guilt  or  an  offense  to  which  the  law  attaches  similar  conse- 
quences, the  relief  must  be  denied;  and  if  the  applicant,  thongli 
not  thus  guilty,  is  still  not  blameless,  the  relief  must  be  lim- 
ited to  a  divorce  a  mensa  el  tharo. 

It  follows,  from  the  views  we  have  taken,  that  the  decree  of 
the  district  court  dissolving  the  marriage  between  the  parties 
must  be  reversed,  and  the  court  directed  to  enter  a  deciea 
granting  a  divorce  to  the  parties  only  from  bed  and  board. 

Ordered  accordingly. 

Baldwin,  J.,  concurred. 

Petition  vob  Divobob  on  Qbound  of  AnoxiRET  oo^t  to  rtato  the  ta 
And  place  of  its  oommlaBioii:  ChriiHamberrff  ▼.  CArMofifterry,  25  Am.  Dea 
90,  and  note  99. 

Dbsektion  on  Pabt  of  pLAiNTmr  is  no  defense  to  an  action  of  diToros 
on  the  ground  of  adnltery:  Biehardson  v.  Bichardaon^  30  Am.  Deo.  638;  and 
desertion  to  constitato  ground  for  divoroe  mnst  have  oontinned  up  to  the  time 
of  filing  the  Ubel:  Clark  ▼.  Clark,  34  Id.  165. 

Ck>MPLAiNANT  Who  u  OtuivtY  OF  Sams  Cbims  of  whioh  he  oomplaiDS 
will  be  denied  a  divorce:  MaUox  v.  MaUox,  15  Am.  Deo.  547;  BmUh  ▼.  Smithy 
27  Id.  75,  and  note  80. 

Undkb  SionoN  4,  Abttols  6,  of  the  California  oonstitotiony  the  saprame 
court  possesses  appellate  jurisdiction  in  all  oases,  provided  that  when  the 
•ubjeot  of  litigation  is  capable  of  pecuniary  compensation  the  matter  in  dis> 
pute  must  ezoeed  two  hundred  dollars,  unless  the  legality  of  a  tax,  impost,  or 
municipal  fine  is  drawn  into  question:  Dumphy  v.  Ouindon,  13  OsL  30;  Penr$ 
▼.  Ames,  28  Id.  386;  People  v.  Boeborough,  29  Id.  418;  CouHwrighi  v.  Bear 
Biver  4i  A.  W.  A  M.  Co.,  30  Id.  579;  KnowUs  v.  Teatee,  31  Id.  84,  86,  89; 
this  rule  was  held  not  to  apply  under  the  amended  oonstitation,  in  Ap- 
peal  qf  Houghton,  42  Id.  64,  65,  Temple,  J.,  concurring;  but  see  the  dissent- 
iog  opinion  of  Rhodes,  C.  J.,  68,  69,  where  he  adopts  and  affirms  the  reason- 
ing of  the  principal  case  as  being  applicable  under  the  amended  constitatioii. 
All  of  the  cases  mtpra  dto  the  principal  case. 

DnmnoN  iob  Lias  Pbbiod  than  Two  Tbabb  is  not  snfliole&t  to  bar  a 
decree  for  divorce,  where  the  adultery  of  defendant  is  established,  but  it  may 
be  a  ground  for  limiting  the  divorce  to  one  from  bed  and  boardx  WUmm  v. 
WUmm.  40  Iowa,  232,  citing  the  principal 
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Gbeen  v.  Gotillaud. 

[10   OALUPOBHXAf  817.) 

KuuB  THAT  Plbadiko  IS  Takxn  Most  Stronolt  agftloflt  the  pATty  nrnking  II 
is  drawn  from  the  legal  supposition  that  every  saitor  will  state  his  oasa 
as  strongly  as  the  facts  warrant. 

Words  **  Oood  and  Suiticisnt  Deed  '*  in  a  covenant  import  only  a  convey- 
anoe  good  in  form,  and  sufficient  to  pass  the  title  actually  held  by  tha 
ccvenantor,  and  not  that  he  woold  convey  a  good  title. 

Pabtt  to  Conoubbknt  Obligation  Seekino  ENroBOBMENT  of  the  stipula- 
tions of  the  other  must  first  show  a  compliance  with  his  own. 

OouRT  OF  Equity  will  hot  Entorce  Specifio  Pebvobmahgb  of  a  contraol 
to  convey  lands,  when  the  plaintiff  shows  no  compliance  or  offer  to  com* 
ply  on  his  part  with  the  agreement,  nor  any  ezcnse  therefor,  for  tha 
period  of  twenty -one  or  twenty-two  months  from  the  time  he  bound  him* 
self  to  perform. 

liiMx  18  not  Obdinabilt  OF  Bbsbnob  of  Ck>NTBAOT  TO  OoNTBT  land» 
yet  in  every  case  it  devolves  upon  the  party  seeking  specific  perforxnanca 
to  account  for  his  delay,  and  if  there  are  circumstsnces  showing  culpable 
negligence  on  his  part,  or  if  the  time  permitted  to  intervene,  together 
with  other  circumstances,  raise  the  presumption  of  an  abandonment  ci 
the  contract,  or  if  the  property  has  greatly  enhanced  in  value,  and  tha 
porohaaer  has  laid  by  apparently  for  the  purpose  of  taking  advantage  of 
this  oircnmstaDce,  he  is  not  entitled  to  specifio  performance  of  his  con* 
tract. 
QuianoN  ab  to  whetheb  and  whbn  Timb  n  of  Bbbenob  of  Cohtbaot  t» 
convey  land  discussed  at  length,  and  nnmerooa  authorities  referred  to^ 
and  the  doctrine  enunciated  which  the  court  deems  applicable  in  GkU» 
fomia. 
ALLEOATif  AND  PROBATA  MUBT  AoRBB,  and  avermeots  material  to  the  OMa 
omitted  from  the  pleading  cannot  be  supplied  1^  evidence.  This  Is  a 
cardinal  rule  in  equity  as  wall  as  in  all  other  plaading;  and  Is  pecnliaily 
necessary  upon  a  bill  for  specific  performanoa. 

Bnx  for  specifio  perfonnanoe,  filed  by  plaintiflii  Gheen  and 
Elrod  against  CoTilland  and  numerous  other  defendants.  It  ap» 
pears  from  the  bill  that  plaintiffii  and  IL  J.  Tnmey  and  Esm 
Bligh  purchased  in  January,  1861,  of  two  of  the  defendants,  a 
tract  of  land  containing  about  two  hundred  and  twenty-six 
acres.  The  consideration  of  said  purchase  was  seven  hundred 
dollars,  one  hundred  of  which  was  paid.  A  note,  to  become 
due  on  October  1, 1861,  was  given  for  the  balance.  The  ven* 
dors  executed  a  bond,  promising  that  they  would,  '*  upon  the 
payment  of  the  promissory  note  at  its  maturity,"  execute  ''  a 
good  and  sufficient  deed  of  conveyance,"  and  deliver  it  to  the 
vendees  or  their  representatives.  The  vendees,  at  the  time  of 
the  execution  of  the  note  and  bond,  went  into  possession  of  all 
of  said  land,  except  a  few  acres  claimed  by  one  of  the  defend* 


uitfl  u  &  Battler  under  the  goremmeiit.  This  defflodant  sbortlj 
kfterwards  enteied  npon  and  took  possession  of  one  half  of  the 
tract  purabased  bj  the  vendees.  At  the  time  of  his  eutrj  he 
knev  that  the  land  was  claimed  by  the  vendees.  Flaintifis  re- 
mained in  posseeEdoQ  of  the  remainder  of  said  land,  claiming  it 
as  their  own,  until  the  time  of  the  filing  of  this  bill,  at  Trhlch 
time  they  were  tlie  Bole  poBseasors.  Plaintiffs  further  alleged 
that  at  the  time  that  their  note  became  dne  there  was  a  cload 
upon  the  title  to  the  land,  preventing  the  vendors  from  execut- 
ing "a  good  and  sufficient  deed"  thereof;  that  soon  after  the 
Gonfinnation  of  the  title,  in  March,  1866,  said  vendees  made  a 
tender  of  the  amount  dne  on  their  note,  with  interest;  that  tibo 
vendors  refused  the  tender,  and  also  to  execute  the  deed.  Plain- 
tiffa  also  averred  that  the  note  had  never  been  presented  to  them . 
or  eitlier  of  them,  for  payment,  and  in  an  amended  complaint 
filed  by  tliem  they  alleged  a  prior  tender  and  refusal  of  the  pnr- 
ohaae  money  in  the  summer  of  1868.  Other  facts  are  stated  in 
the  opinion.  In  the  lower  court  plainti&  were  decreed  spedfio 
performance  on  the  part  of  defendants,  and  costs.  Defendants 
appealed. 

Beardan,  JttoAeQ,  and  Bmilh,  for  the  appellants, 
Charlet  Lindley  and  O.  H.  Bryan,  tor  the  respondents. 
By  Court,  BAunmr,  J.  The  law  supposee  that  every  suitor 
will  state  bis  case  as  strongly  as  the  facts  warrant;  and  henoe 
the  rule  that  a  pleading  is  taken  most  strongly  against  the  party 
making  it.  The  plaintiffa'  bill  in  this  case,  moreover,  was  sworn 
to.  It  is  evident  that  the  bill  was  framed  npon  the  supposition 
that  no  duty  of  paying  the  note  devolved  upon  the  payors  until 
the  payees  obtained  a  confinnation  of  title  to  the  premises;  and 
that  the  fact  that  the  title  was  in  litigation  or  uncertainty  was 
a  sufficient  excuse  for  non-payment  until  that  litigation  was  ter- 
minated, and  that  uncertain^  removed.  Although  the  bill  does 
Dot  say  so  in  BO  many  words,  yet,  by  the  rules  of  construction 
adopted  in  such  cases,  this  averment  is  equivalent  to  the  declar- 
ation that  the  payees  had  no  claim  on  the  payora  for  payment 
until  they  could  moke  the  latter  a  good  title;  that  iu  conse- 
quence of  this  litigation,  doubt  and  uncertainty  existed  as  to 
this  fact  of  title;  that  the  vendees  therefore  "  could  not  safely 
pay; "  that  hence  they  were  excused  from  payment  or  tender; 
that,  accordingly,  they  were  not  bound  and  did  not  offer  to  pay 
until  after  the  confirmation  of  title;  and  that  the  offer  soon 
thereafter  made  was  a  compliance  of  the  contnot,  in  sabstanca. 
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on  their  pari.  In  all  this  they  were,  it  seems  to  us,  clearly  mis- 
taken. The  case  of  Brown  t.  CoviUatid,  6  Cal.  568,  which  is  a  case 
yeiy  similar  to  this  in  its  main  features,  disposes  of  the  whole 
matter  of  this  bill  as  it  originally  stood;  and,  for  reasons  which 
appear  in  the  seqnel,  we  feel  no  inclination  to  disturb  that  de- 
cision. It  is  true  that  the  learned  judge  of  the  tenth  district, 
in  a  vigorous  opinion  delivered  in  this  case,  and  incorporated 
into  the  respondents'  argument,  expresses  the  opinion  that  the 
weight  of  authority  does  not  sustain  the  ruling  of  this  court  in 
Brown  v.  CoviUaud,  supra,  which  held  that  the  words  ''good 
and  sufficient  deed,"  in  a  covenant,  import  only  a  conveyauce 
good  in  form,  and  sufficient  to  pass  the  title  actually  held  by 
the  covenantor,  and  not  that  he  would  convey  a  good  title.  But 
we  think  the  natural  meaning  of  this  language,  as  well  as  the 
number  and  weight  of  the  authorities,  are  as  this  court  has  de- 
cided in  that  case.  The  cases  in  New  York  and  Massachusetts 
seem  to  be  well  considered,  and  are  explicit  on  that  point:  Van 
Eps  V.  Corporation  of  Schenectady,  12  Johns.  436  [7  Am.  Dec. 
830];  Parker  v.  Parmele,  20  Id.  130  [11  Am.  Dec.  253];  Knney 
V.  Ashley,  15  Pick.  552;  while  the  Kentucky  cases  cited  in  the  ar- 
gument of  the  counsel  for  respondent  in  Brown  v.  CoiriUaud,  su- 
pra, do  not  apply;  for  in  those  cases  the  covenant  was  to  make 
title,  not  a  deed.  If  in  this  we  were  mistaken,  we  should  not  be 
disposed  to  overturn  a  solemn  decision  of  this  court,  sustained 
by  such  high  and  imposing  authority.  Nor,  if  we  were  so  in- 
clined, is  it  at  all  clear  that  it  would  avail  the  vendees;  for  it  is 
not  shown  that  they  did  not  know  the  true  state  of  the  title, 
which  was  easily  understood;  and  which,  though  subjected  to 
the  ordeal  of  examination  by  commissioners  appointed  under  a 
public  law,  passed  before  the  maturity  of  the  note,  it  seems,  has 
turned  out  to  be  all  the  vendors  represented. 

It  appears  to  us  that  it  would  be  pushing  the  doctrine  con- 
tended for — even  conceding  it  to  have  any  claims  to  recogni- 
tion— to  extremes  to  hold  that  every  Mexican  grantee  who  sold 
land  and  took  a  note  for  the  purchase  money,  payable  when  a 
title  was  macle,  was  bound  by  the  contract  to  wait  until  it  was 
ascertained  what  action  the  board  of  land  commissioners,  or 
the  United  States  district  court,  or  the  supreme  court  of  the 
United  States,  on  appeal,  would  take  upon  the  claim;  for  it  is 
not  shown  by  this  bill  that  this  claim  was  in  any  wise  defective, 
or  in  any  degree  inferior,  in  law  or  equity,  to  any  other  land 
claim  presented  to  the  board.  It  will  not  be  seriously  con« 
tended  that  the  passage  by  contrreas  of  the  act  for  the  aaoertain- 
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ment  and  Bettlement  of  land  claims  of  itself  embanassed   or  I 

clouded  any  man's  title;  and  yet  the  bill  does  not  aver  any 

other  cause  of  embarrassment.     Nor  can  anything  be  made  of 

the  charge  that  the  vendors  represented  the  title  at  the  time  of 

the  sale  to  be  good;  for,  as  we  have  shown,  it  is  not  alleged  in 

what,  nor  that  the  title  was  not  good. 

This  being  the  true  state  of  the  case,  if  we  construe  tliia 
agreement  as  a  concurrent  obligation,  which  is  the  most  fairor- 
able  view  to  be  taken  of  it  for  the  respondents,  the  party  seek* 
ing  the  legal  enforcement  of  the  stipulations  of  the  other  most 
first  show  a  compliance  with  his  own:  PlaU  v.  Broum,  15  Pick. 
553.     The  yendees  were  only  entitled  to  the  deed  on  '*  payment 
(or  tender  of  payment)  of  the  note."    The  whole  matter,  doven 
to  the  filing  of  the  amendment  of  the  bill,  is  foreclosed  by  the  de- 
cision in  Brovm  y.  CaviUaudj  supra,  which  seems  almost  a  coun- 
terpart of  this  bill.   The  original  bill  being  disposed  of,  the  ques- 
tion left  is,  Does  the  amendment  alter  the  principle  of  decision 
in  that  case?    We  will  not  stay  to  remark  upon  the  apparent 
inconsistency  of  the  two  bills,  nor  to  comment — for  that  is  mere 
matter  of  proof — upon  the  suspicious  nature  of  the  amendment, 
under  the  circumstances.     The  question  on  the  pleadings  ia 
confined  to  the  legal  insufficiency  of  the  plaintiffs'  own  case  as 
they  have  stated  it. 

The  amendment  professes  to  give  a  new  excuse  for  plaintiffs' 
laches  in  not  paying,  or  offering  to  pay,  the  note;  the  first  reason, 
as  has  been  seen,  is,  that  they  were  not  bound  to  pay  it  at  all 
until  the  confirmation  of  title — that ' '  they  could  not  safely  do  it." 
The  second  explanation  is,  that  though  they  were  not  bound  to 
pay  it,  and  could  not  safely  do  it  until  confirmation,  yet  they  did, 
notwithstanding,  ofiTer  to  pay  some  time  in  the  summer  of  1853. 
The  note  was  due  in  October,  1851.  The  pleading  being  taken 
most  strongly  against  them,  we  must  then  fix  the  lime  as  late  as 
possible,  consistently  with  the  statement;  we  fix  it  the  last  of 
August,  1853.  Nearly  two  years,  then,  elapsed  after  the  note 
became  due  without  any  legal  excuse  of  any  sort  for  a  failure  to 
pay,  upon  a  contract  purporting  to  bind  the  payors  to  an  abso- 
lute engagement  of  payment  at  a  given  time.  We  say  no  excuse 
is  offered,  for  that  made  in  the  original  bill  has  been  passed 
upon  iu  the  case  of  Brown  t.  CovUlaud,  6  Cal.  568,  and  found 
entirely  nugatory.  This  question  of  law,  then,  arises  on  the 
face  of  the  pleadings:  Will  a  court  of  equity  enforce  a  specific 
performance  of  an  agreement  to  convey  lands  when  the  plaintiff 
ahowB  no  compliance  or  offer  of  compliance  on  his  part  with 


Oct  1868.]  Orben  v.  Coyxllaud.  7S9 

the  afpreementy  nor  any  excuse  therefor,  for  the  period  of  twenty- 
one  or  twenty-two  months  from  the  time  he  bound  himself  to 
peiform  ?  And  this  question,  too,  is  decided,  in  effect,  by  Brown 
▼.  CovxUaudy  supra^  from  which  opinion  the  negative  of  the 
proposition  results  as  a  logical  necessity.  The  court — the  late 
chief  justice  deliyering  the  opinion — quote  the  judgment  of 
Judge  Story  in  Taylor  y.  Longworth,  14  Pet.  172:  ''And  even 
when  time  is  not  thus  either  expressly  or  impliedly  of  the  es- 
sence of  the  contract,  if  the  party  seeking  a  specific  performance 
has  been  guilty  of  gross  laches,  or  has  been  inexcusably  negli- 
gent in  performing  the  contract  on  his  i>art,  or  if  there  has,  in 
the  intermediate  periods,  been  a  material  change  in  circum- 
stances affecting  the  rights,  interests,  or  obligations  of  the  par- 
ties— in  all  such  cases  courts  of  equity  will  refuse  to  decree  any 
si>ecifio  performance,  upon  the  plain  ground  that  it  would  be 
unequitable  and  unjust.  But,  except  under  circumstances  of 
this  sort,  or  of  an  analogous  nature,  time  is  not  treated  by 
courts  of  equity  as  of  the  essence  of  contracts,  and  relief  will 
be  given  to  the  party  who  seeks  it,  if  he  has  not  been  grossly 
negligent,  and  comes  within  a  reasonable  time,  although  he 
has  not  complied  with  the  strict  terms  of  the  contract.  But 
in  all  such  cases,  the  court  expects  the  party  to  make  out  a 
case  free  from  all  doubt,  and  to  show  that  the  relief  he  asks  is, 
under  all  the  circumstances,  equitable,  and  to  account  in  a  rea- 
sonable manner  for  his  delay  and  apparent  omission  of  duty.'* 
This  court  proceeds:  '*  From  the  foregoing,  which  is  but  a  con- 
cise statement  of  the  principle,  it  may  be  gathered  that,  while 
time  is  not  of  the  essence  of  the  contract  ordinarily,  yet  in  every 
case  it  will  devolve  upon  the  party  seeking  the  relief  to  account 
for  his  delay;  and  if  there  are  circumstances  showing  culpable 
negligence  on  his  part,  or  if  the  length  of  time  which  has  been 
permitted  to  intervene,  together  with  other  circumstances,  raise 
the  presumption  of  an  abandonment  of  the  contract,  or  if  the 
property  has  greatly  enhanced  in  value  in  the  mean  time,  and 
the  purchaser  has  laid  by  apparently  for  the  purpose  of  taking 
advantage  of  this  circumstance,  he  will  not  be  entitled  to  a  de- 
cree in  bis  favor."  It  will  thus  be  seen  that,  so  far  from  giving 
countenance  to  the  idea  that  a  party  may  wait  for  years,  or  even 
months,  without  fulfilling  any  part  of  his  agreements,  and  then, 
when  he  thinks  it  his  interest  to  intervene,  come  in  and  claim, 
as  an  arbitrary  right,  a  literal  enforcement  of  the  contract  which 
he  has  broken,  it  is  laid  down  by  the  court  that,  in  eveiy  case 
of  delay,  a  reasonable  excuse  for  that  delay  must  be  given.     In 
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this  case,  as  we  have  shown,  this  court  has  decided  there  ytbm 
no  ezouse  at  all. 

y^p  might  rest  this  portion  of  the  case  here,  but  that  the 
learned  judge  below,  while  not  professing  an  unwillingness  to 
foQow  the  decision  of  this  court  in  Brown  v.  CoviUaud,  6  Gal. 
668,  jet  has  in  pointed — ^we  will  not  say  in  too  pointed — ^terms 
expressed  his  dissatisfaction  with  that  case;  and  we  understand. 
Iiesides,  that  many  other  cases  exist  in  which  the  same  general 
rloctrine  announced  in  that  case  applies.  We  propose,  there- 
fore, as  briefly  as  possible,  to  give  our  views  of  the  law  of  spe- 
;ific  performance,  as  applied  to  the  records  here,  independently 
y{  the  case  before  cited  of  Brown  t.  CoviUaiLd,  supra. 

By  the  common  law,  a  party  to  a  contract  was  compelled  to 
show  a  literal  performance  of  the  stipulations  of  it  before  he 
could  claim  damages  for  a  non-performance  against  the  other. 
But  in  many  instuices  this  was  found  to  be  a  harsh  rule.     The 
ground  of  equitable  relief  is  thus  stated  by  the  chancellor,  in 
AUey  ▼.  Deschamps^  18  Yes.  228:    ''This  relief  was  first  given 
upon  a  legal  right,  instead  of  damages;  which  was  followed  by 
another  class  of  cases  equally  clear,  that  where  a  party  was  not 
able  to  perform  his  engagement  to  the  letter,  if  the  failure  was 
not  substantial,  the  other  should  not  be  permitted  to  take  ad- 
vantage of  the  strict  letter."    This  was  a  strong  case.     The 
chancellor  admitted  that  possession,  on  the  faith  of  the  agree- 
ment, had  been  taken;  that  one  hundred  pounds  was  paid  in 
part  satisfaction  of  the  contract;  but  nothing  further  having 
been  done  until  the  premises  became  more  valuable,  the  chan- 
cellor asked,  in  the  language  of  Lord  Bosslyn,  where  was  the 
equity  of  placing  him  in  the  same  situation  as  if  he  had  availed 
himself  of  the  contract?    The  chancellor  said  the  court  ought 
not  to  interfere  unless  it  is  clear  that  the  party  will  have  that 
for  which  he  contracted.    It  would  be  very  dangerous  to  permit 
parties  to  lie  by  with  a  view  to  see  whether  contract  will  prove 
a  gaining  or  a  losing  bargain,  and,  according  to  the  event,  to 
abandon  it,  or,  considering  the  lapse  of  time  as  nothing,  to  claim 
a  specific  performance,  which  is  always  a  matter  of  discretion. 

After  chancery  assumed  jurisdiction  of  the  question,  it  gradu- 
ally extended  the  cases  upon  which  it  acted,  and  carried  the 
doctrine  to  comparatively  great  lengths;  but  seeing  the  evils  to 
which  this  extension  gave  rise,  afterwards  returned  to  a  nearer 
approach  to  the  ancient  rule.  The  common  expression,  that 
''  time  is  not  of  the  essence  of  the  contract,"  probably  never  was 
understood  by  the  jud^^^es  in  the  lax  sense  often  imputed  to 


thoae  tonna.  The  dootrine,  evan  as  carried,  has  been  n^fiettod 
by  mac;  eminent  judges  as  encroaching  upon  the  statute  of 
frauds — since  a  contract  executed  to  do  a  tfaiug  at  a  giren  time  ia 
not  a  contract  to  do  it  in  a  reafionable  time — and  as  encouraging 
a  looseness  of  obligations  iu  contracts:  See  the  observations  of 
Lord Cranworth,  v.  0. ,  in  Pariin  V.  r/ioroW,  2  Sim. ,  N.  S.,  57, 58; 
Atilhony  V.  Leflwidh,^  Band.  246,  opinion  of  Judge  Carr,  quoting 
Lord  Bedesdale's  remarks  in  SameU  v.  Yielding,  2  ScL.  k  Lef. 
649.  The  leaning  of  the  modem  cases,  especially  in  this  country,  ia 
to  tighten  instead  of  to  relax  the  role.  Mr.  Parsons.in  Ms  admi- 
rable work  on  contracts,  vol.  2,  p.  641,  makes  these  observations: 
"A  somewhat  different  question  ariaee,  or  if  it  be  the  same  it 
has  a  difiefent  aspect,  when  the  parties  have  tbemBelves  agreed 
upon  a  time  at  which  the  title  must  be  good,  and  shown  to  be 
eo,  and  have  made  this  time  a  part  of  the  contract.  If  that  time 
baa  elapsed,  there  can  be  no  specific  performance  of  the  contract; 
and  if  the  plaintiff  asks  for  a  further  time,  he  may  be  said  to  ask 
that  the  court  should  make  a  new  bargain,  and  not  to  seek  the 
enforcement  of  the  bargain  he  had  made  for  himself.  There 
m^  be  given,  in  answer  to  this,  the  rule  in  equity  that  '  time  is 
not  of  the  essence  of  a  contract; '  but  we  think  it  would  be  wiser 
and  safer  to  express  what  is  really  meant  by  this  rule,  by  saying 
that  time  is  not  necessarily  of  the  essence  of  a  contract.  It 
certainly  may  be  made  bo  by  the  parties  themselves,  or  by  the  cir- 
munstances  of  the  case,  although  the  parties  say  nothing  about 
it.  Thus,  if  a  delay  is  asked  by  either  party,  and  the  court  give 
it,  they  never  give  an  unlimited  period,  but  name  a  day  of  rea- 
sonable distance,  and  refuse  to  go  further.  This  rule  is  invoked 
in  a  great  variety  of  cases,  and  is  applied  in  many  of  them. 
And  language  is  sometimes  nsed  in  respect  to  it — possibly  a 
nse  is  sometimes  made  of  it  which  is  not  easily  reconciled  with 
the  just  duties  and  powers  of  equity.  We  cannot  doubt  that  the 
rule  must  needs  be  substantially  this:  The  court  will  always 
iaquire  into  the  time  when  a  thing  is  to  be  done,  as  they  will 
into  any  other  part  of  the  contract.  If  the  thing  to  be  done — 
whether  a  oonveyance  of  land  or  anything  else— can  be  as  well 
done  at  a  later  time  as  an  earlier,  or  the  reverse,  and  certainly 
without  detriment  to  the  party  called  upon  to  do  the  thing,  then 
time  is  not,  in  fact,  of  the  essence  of  the  contract,  and  will  be 
regarded  by  the  court,  or  rather  disregarded,  accordingly,  pro- 
vided the  partieB  have  not  themselves  expressly  agreed  that  the 
time  shall  be  treated  as  essential,  or  made  it  so  by  their  conduct. 
Bat  if  it  seems  that  the  whole  value,  or  a  material  part  of  the 
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Talae,  of  the  transaction  to  the  defendant  depends  npon  its  being 
done  at  a  certain  time,  and  no  other,  or  that  the  subetitaiion  of 
any  other  will  subject  him  in  any  way  to  loss  or  material  incon- 
venience, then  time  is  certainly  of  the  essence  of  the  conii&ct,  so 
far  as  he  is  concerned,  and  the  court  will  so  regard  it.     And  in 
deciding  the  question  whether  time  be  of  the  essence  of  the  con- 
tract or  not,  a  court  of  equity  could  hardly  fail  to  consider  tbat 
the  express  agreement  of  the  parties  themselyes  upon  a  certain 
time  is  strong,  though  not  conclusiye,  eyidence  that  it  be- 
longed to  the  essence  of  the  contract.    We  said  that  time  was 
not  necessarily  of  the  essence  of  the  contract.    But  at  this  period 
and  in  this  countiy  it  usually  is  so  in  fact.    Very  few  transac- 
tions in  business  are  isolated  and  independent.    It  is  not  often 
that  one  buys  without  making  arrangements  elsewhere  for  the 
purpose,  or  sells  without  having  other  things  in  view  and  con- 
nected with  this  by  distinct  bargain,  or  at  least  by  a  definite 
plan  and  expectation.    In  other  words,  it  must  be  true  here,  in 
point  of  fact,  that  it  is  generally  almost  as  material  when  a  con- 
tract is  carried  into  full  effect  as  how  it  is.     It  may  not  have 
been  so  formerly;  but  we  think  that  both  the  moral  and  judicial 
equity  applicable  to  existing  usages  will,  for  the  most  part,  find 
time  to  be  entitled  to  especial  regard." 

The  good  sense  of  these  observations  is  conspicuous.  The 
late  English  cases,  especially  Oee  v.  Pearse,  2  De  G.  &  S.  326, 
tend  the  same  v^ay.  The  vice-chancellor,  Sir  Knight  Bruce, 
observing  in  that  case  that  a  purchaser  not  ready  veith  the  price 
ought  to  show  a  very  special  case  for  the  interference  of  Uiis 
court  against  the  vendor.  In  SoiUhcomb  v.  Bishop  o/Easeter,  6 
Hare,  218,  it  is  said  the  tendency  of  the  court,  in  numerous 
cases,  has  been  to  restrict  the  exercise  of  its  jurisdiction  to  those 
cases  in  which  the  plaintiff  has  been  prompt  in  seeking  his 
equitable  remedy. 

Nor  is  it  necessary  that  time  be  made  essential  by  express 
contract,  but  vnll  be  held  so  when,  from  the  circumstances,  it 
must  have  been  the  intention  of  the  parties:  Codake  v.  2IU,  1 
Buss.  876;  Dohret  v.  BothBokUd,  1  Sim.  &  St.  590.  So  Chancellor 
Kent,  in  Benedict  v.  Lynch^  1  Johns.  Oh.  378  [7  Am.  Deo. 
484],  after  revievdng  learnedly  the  authorities,  stated  the  gen- 
eral principle  to  be  that  time  was  a  circumstance  of  decisive  im- 
portance, but  it  might  be  waived  by  the  conduct  of  the  parties. 
It  was  incumbent  upon  the  party  seeking  specific  performance 
to  show  that  he  had  used  due  diligence;  or,  if  not,  that  his  neg- 
ligence arose  from  some  just  cause,  or  had  been  acquiesced  in; 


Oct.  1858.]  Oreen  v.  Covillaud.  733 

that  it  was  not  necessary  for  the  party  resisting  the  perfoniianoe 
to  show  any  particular  injury  or  iuconyenience.  It  was  sufficient 
if  he  had  not  acquiesced  in  the  negligence  of  the  other  party.  In 
Walker  v.  Jeffreys j  1  Hare,  348,  23  Eng.  Oh.,  the  vice-chancellor 
eaid:  "  In  contracts  relating  to  land,  the  time  is  not  in  general 
considered  in  equity  as  of  the  essence  of  the  contract,  and  it  was 
once  considered  that  it  could  not  be  made  so  even  by  express 
stipulation.  But  after  it  had  been  decided  that  time  might  be 
made  essential,  the  tendency  of  the  decisions,  especially  of  those 
of  Sir  John  Leech,  has  been  to  hold  persons  concerned  in  con- 
tracts relating  to  land  bound,  as  in  other  contracts,  to  regard 
time  as  material.  And  this  principle  has  been  applied  with  the 
greater  strictness  where  the  property  is  connected  with  trade." 
Here  the  chancellor  cites  a  number  of  cases.  The  chancellor 
adds:  '*  These  cases  appear  to  me  so  sound  in  principle,  that  I 
certainly  will  not  be  the  first  to  shake  them."  In  several  of 
these  cases  there  was  possession.  ArUhony  v.  Lefturich,  8  Band. 
246,  is  a  strong  case,  in  which  relief  was  denied  after  possession 
and  part  performance. 

In  Ro^BTB  V.  Saunders,  16  Me.  101  [83  Am.  Dec.  635],  is  a 
learned  and  well-reasoned  opinion,  by  Mr.  Justice  Shepley,  cov- 
ering all  the  points  in  this  case,  and  reviewing  the  authori- 
ties. The  delay  in  that  case  was  from  July,  1832,  to  December, 
1834;  the  plaintiff  had  bound  himself  to  take  up  some  bonds  of 
the  defendant,  but  failed  to  do  so.  On  tender  afterwards,  the 
defendants  refusing,  the  plaintiff  brought  bill  for  specific  per- 
formance, and  the  bill  was  dismissed.  The  court,  speaking  of 
the  rise  in  property,  say:  ''According  to  the  rules  applicable  to 
sales  of  estates  in  England,  there  coidd  not,  in  this  case,  be  a 
decree  for  a  specific  i)erf ormance,  and  there  is  less  reason  for  it 
in  this  country,  and  especially  in  a  case  relating  to  lands  cov- 
ered with  a  growth  of  timbw,  and  having  no  fixed  or  certain 
value,  but  rising  and-  falling  in  price  according  to  the  market 
for  lumber,  and  greatly  affected  in  value  by  other  causes.  In 
this  particular  they  more  nearly  resemble  stocks;  and  time  is  of 
the  essence  of  the  contract  in  such  cases,  and  no  relief  can  be 
given."  The  remark  of  Livingston,  J.,  in  Hepburn  v.  Axdd,  6 
Cranch,  279,  applies  with  great  force  to  this  case.  Speaking  on 
this  subject,  he  says:  "But  there  is  a  vast  difference  between 
contracts  for  land  in  that  country  and  this.  There  the  lands 
have  a  known,  fixed,  and  stable  value.  Here  the  price  is  con- 
stantly fluctuating  and  uncertain.  A  single  day  often  makes  a 
great  difference;  and  in  almost  every  case  time  is  a  very  materia^ 
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drcumstanoe."    The  court  further  say:  "  Wheire  its  binding  effi* 
cacy  has  been  lost  at  law  by  lapse  of  time,  courts  of  equity  are 
in  the  habit  of  relieving  when  time  is  not  essential  to  the  sub- 
stance of  the  contract.    Time  is  of  the  essence  where  the  thing 
sold  is  of  greater  or  less  value  according  to  the  effluxion  of  time, 
and  the  sale  of  a  reversion  and  of  stock  are  put  as  examples  of 
the  rule.     So  when  a  house  is  known  to  have  been  purchased 
for  a  residence  at  a  particular  time,  and  when  the  parties  have 
by  their  contract  expressly  so  agreed,  time  is  essential.    And 
in  these  cases  no  relief  is  given  against  the  lapse  of  time.    It  is 
not  of  the  essence  of  the  contract  where  the  object  is  securiij 
for  the  payment  of  money;  and  in  the  ordinary  case  of  the  sale 
of  an  estate,  the  general  object  being  the  sale  for  an  agreed  sum, 
the  time  of  payment  is  regarded  as  formal,  and  that  stipulation 
as  meaning  that  the  purchase  shall  be  compelled  within  a  rea- 
sonable time,  regard  being  had  to  all  the  circumstances:  Bip- 
toell  V.  Knight^  1  Yon.  &,  OoU.  415.    Time  is  not,  however, 
in  such  cases,  to  be  altogether  disregarded;  but  to  entitle  him 
to  relief,  where  time  is  not  essential,  the  party  asking  it  must 
show  that  circumstances  of  a  reasonable  nature  have  prevented 
a  strict  compliance,  or  that  it  has  been  occasioned  by  the  &ult 
of  the  other  parfy,  or  that  a  strict  compliance  has  been  waived. 
Where  he  has  been  guilty  of  laches,  and  offers  no  satiafactoiy 
reason  for  it,  and  the  other  party  has  not  waived  or  aoqiiiesced 
in  it,  no  relief  can  be  granted."    In  the  case  of  Sogers  v.  Saund- 
ers, 16  Me.  101  [88  Am.  Dec.  686],  the  court  say  that  after  the 
application  of  the  vendee  to  the  vendor  to  execute  the  contract, 
that  was  a  circumstance  which  ought  to  have  induced  him  to 
proceed  punctually  to  perform  his  part  of  the  oontrsct. 

In  Lioyd  v.  CdUeU,  4  Bro.  0.  0.  469,  as  reported  in  4  Yes.  689. 
note  6,  the  chancellor  says:  '*  I  want  a  case  to  prove  that  whers 
nothing  has  been  done  by  the  parties  this  court  will  hold,  in  a 
contract  of  buying  and  selling,  a  rule  that  certainly  is  not  the 
rule  at  law,  that  the  time  is  not  an  essential  part  of  the  contract 
Here,  no  step  has  been  taken  from  the  day  of  sale  for  six  months 
after  the  expiration  of  the  time  at  which  the  contract  was  to  be 
completed.  If  a  given  default  will  not  do,  what  length  of 
time  wiU  do  ?  It  is  true,  the  plaintiff  must  have  considered  him* 
self  bound  after  the  day;  so  he  was:  he  could  not  take  any  ad- 
vantage of  his  own  neglect."  In  Ghiesi  v.  Eomfray,  5  Yes.  818. 
{he  master  of  the  rolls  says:  "The  only  question  is,  whether 
the  plaintiff  has  done  enough  to  show  he  took  aU  the  pains  he 
oould  to  be  ready  to  carry  into  execution  the  agreement."    The 


clone.     It  rests  entlral;  upon  that  point. 

Nor  mil  equity  give  relief  aigoinst  a  lapeo  ot  time,  irher» 
there  has  been  a  very  material  change  in  the  -raloe  of  the  prop- 
ert7,  making  a  great  change  in  the  condition  of  the  parties.  In 
such  cases,  the  utmoat  vatchfntnesa  is  expected  of  the  par^ 
cot  to  let  the  contract  fall.  In  I'aine  t.  Melier,  6  Yes.  849,  the 
vendor  did  not  perform  in  time,  but  the  purchaser  oonsented  to 
complete  the  contract  upon  certain  terms;  and  bdore  the  deeds 
'were  executed  the  hoases  were  bnmed.  It  was  held  that  the 
vendor  could  be  relieved  oaiy  by  proving  an  aotoal  acceptance  of 
the  terms  by  the  purchaser  before  the  loes.  In  Braakier  v. 
Gratt,  6  WheaL  639,  it  is  said:  "Another  cironmstance  which 
ought  to  have  great  weight  is  the  change  in  the  nature  of  the 
land."    Had  the  land  fallen  in  valne,  be  could  not  have  paid  the 
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**  desiroaB  *'  of  paying  the  money  on  it  ?  or  that  one  who  did  not 
think  he  was  bound  to  pay  at  idl  until  after  confirmation  was 
**  eager  "  to  pay  before  ? 

That  time  is  not  in  some  instances  of  contract  of  the  essence 
of  it  may  be  veiy  true;  but  the  idea  that  in  California  in  1S51, 
1852»  or  eyen  hiter,  either  the  period  of  the  conyeyance  of  land  or 
of  the  payment  of  the  price  was  immaterial,  or  not  an  important 
element  of  the  contract,  seems  to  us  plainly  opposed  to  common 
sense.    Unless  we  hold  that  the  vendor  considered  a  '*  slow 
note"  as  good  as  gold,  and  a  chance  to  get  the  money  in 
many  months  (or,  as  it  resulted  in  this  instance,  five  years)  as 
good  as  a  certainty  of  it  in  hand,  or  that  ten  per  cent  per 
annum,  if  he  wished  it  to  stand  on  interest,  as  good  as  three  or 
four  per  cent  per  month,  compounded,  we  do  not  see  how  this 
notion  can  be  maintained;  but  it  seems,  from  plaintiffs'  own 
bill,  that  they  did  not  even  consider  themselves  bound  to  pay 
this  except  in  the  contingency  of  a  confirmation  of  the  title. 
We  are  not  making  a  new  principle,  but  only  applying  the  an- 
cient rule  to  new  circumstances.     Circumstances  may  show,  say 
the  books,  the  intention  to  consider  time  essential,  and  then,  if 
BO  shown,  time  is  held  material;  and  what  circumstances  could 
better  show  that  the  intention  of  the  vendors  was  to  get  the 
money  at  maturity  than  the  condition  of  California  affairs, 
social,  political,  and  financial  in  1851, 1852,  1853,  and  several 
years  succeeding?    Would  any  rational  man,  making  a  trade  like 
this,  and  taking  a  note,  consider  it  an  essential  alteration  if 
asked  to  extend  the  time  to  eighteen  months,  with  legal  instead 
of  usual  rates  of  interest?    Would  a  bargain  decreed  by  the 
court  for  the  money  to  be  paid  in  that  time  be  substantially  the 
bargain  he  thought  he  was  making  when  he  stipulated  for  it  in 
six  months?    This  view  of  the  materiality  of  time  becomes 
stronger  when  we  consider  that  the  whole  policy  of  our  state 
legislation  is  based  on  the  difference  of  time  here  and  in  older 
commimities.     Witness  the  statute  of  limitations  in  its  shortei 
periods  allowed  for  suits,  the  provisions  for  the  early  trial  and 
disposition  of  matters  of  litigation,  and  the  like;  and  the  course 
of  business  operations  in  this  state  has  been  regulated  by  the 
same  principle,  and  has  shown  a  nearer  approach  to  the  cash 
system,  or  at  least  a  more  restricted  system  of  credits  than  pre- 
vails elsewhere.     This,  indeed,  was  a  necessity  arising  from 
obvious  causes — the  want  of  confidence  in  men  and  titles,  and 
the  urgent  demand  for  money  to  carry  on  business.     In  Cal- 
ifornia, where  such  rapid  and  sudden  tiuctuationfllin  the  afGiurs 
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and  fortunes  of  men  occurred  as  in  all  histoiy  is  unexampled, 
and  where  the  work  of  years  was  accomplished  in  months,  it  is 
impossible  to  hold  that  time,  as  an  element  of  past  contracts, 
should  be  measured  by  the  standards  which  obtain  in  old  and 
settled  states,  where  everything  is  comparatively  stable  and  per- 
uianent;  where  capital  is  abundant,  titles  ascertained,  and  in* 
tcrest  is  low.  The  peculiar  circumstances,  showing  the  value  of 
punctuality  here,  call  for  a  corresponding  rule,  whereby  the 
courts  should  exact  it;  and  we  conceive  that  it  would  be  as  un- 
just as  impolitic  and  demoralizing  to  make  new  contracts  for 
parties  by  extending  time  they  never  intended  to  give;  for  it 
would  be  to  encourage  a  violation  of  engagements,  and  foster  a 
spirit  of  reckless  speculation. 

We  confine  these  observations,  of  course,  to  the  case  made  by 
this  record,  and  to  analogous  facts;  they  are  not  meant  to  ap- 
ply— for  that  question  is  not  now  before  us — to  cases  in  which 
the  vendee  has  performed  the  contract  on  his  part,  and  has 
merely  neglected  to  call  for  the  legal  title;  nor  are  they  appli- 
cable to  all  cases  of  failure  of  prompt  compliance  by  vendees. 

We  have  not  overlooked  the  fact  that  in  this  case  the  decree 
was  rendered  upon  proofs,  which  seek  in  important  respects  to 
vary  the  case  made  by  the  pleadings.  But  this  is  immaterial. 
A  plaintiffs  case  cannot  be  better  as  proved  than  it  is  as  stated. 
It  is  a  cardinal  rule  in  equity,  as  in  all  other  pleading,  that  the 
allegata  and  probata  must  agree,  and  that  averments  material  to 
the  case,  omitted  from  the  pleading,  cannot  be  supplied  by  the 
evidence;  or,  as  said  in  Woodcock  v.  Bennett  1  Cow.  711  [13  Am. 
Dec.  568],  "in  a  court  of  chancery  every  material  allegation 
should  be  put  in  issue  by  the  pleading."  Thus  in  Bank  of  the 
United  States  v.  Schulti,  3  Ohio,  62,  held  that  **  a  party  cannot 
travel  out  of  the  matter  alleged  in  his  bill  to  make  a  ground 
of  relief;"  and  accordingly  the  court,  even  upon  an  agreed 
state  of  facts,  refused  to  find  upon  facts  not  put  in  issue  bj 
the  bill.  In  Anthony  v.  Leftvnch,  3  Rand.  246,  Judge  Carr  says: 
''  It  is  incumbent  on  every  party  who  brings  his  case  before  a 
court  to  state  it  with  reasonable  certainty,  and  to  prove  it  as 
stated;  and  this  is  peculiarly  necessary  upon  a  bill  for  a  specific 
performance. "    See,  for  this  familiar  rule,  3  Greenl.  Ev. ,  new  ed. 

If,  however,  we  entered  upon  the  unnecessary  laboi'  of  review- 
ing the  mass  of  testimony,  the  argument  of  the  appellant's 
counsel  is  certainly  imposing.  It  is  not  easy  to  say  that  a  case 
is  *'  free  from  doubt  or  suspicion,"  where  the  bill  implies  a  con- 
tradiction in  substance  upon  its  face,  of  the  main  facts  on  which 
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11  rosis.      noeie  lae  ongiusi  dui  aveia  ■  lonoer  in  M.ooa,  ana  kd 
excuBA  for  not  making  it  sooDerj  then  an  amended  biil,  after  tlia 
decision  of  Brown  t.  CovilUmd,  6  Gal.  668,  dlycovets  for  the  first 
time  that  the  tender  was  made  sooner;  then  the  proofs  ^bowing 
that  it  was  repeatedly  made  much  sooner  than  last  el  le^ed ;  that 
the  vendees  refused  to  list  the  properly  for  taxes  as  theirs,  though 
often  applied  to,  while  they  gave  in  their  iniproTeiaenta;  that 
the  taxes  on  the  land  have  been  ever  since  suffered  to  be  paid 
by  vendors;  that  these  pretended  tenders,  except  the  last,  are 
inconsistent  with  what  the  vendees  claim  in  their  bill  to  be  their 
rights,  under  the  contract;  that  if  made  for  proof — as  evidently 
Ibey  were  made,  if  made  at  all—no  better  and  more  satisfactoiT' 
evidence  of  demand,  etc.,  baa  been  preserved;  that,  except  the 
last,  they  appear  for  the  most  part  to  have  been  proved  by  wit- 
nesses alone  severally  present  with  the  parties — the  loosest  and 
most  nnsatisfactor;  species  of  evidence  admissible  in  law  fas  the 
appellate  court  of  Eentncky  terms  it);  that  one  of  the  parties 
to  whom  the  tender  is  alleged  to  have  been  made  is  dead,  and 
another  insane;  that  one  of  the  vendors  was  about  this  time  in- 
solvent; that  neither  have  been  shown  to  be  men  of  property; 
the  inherent  improbability  that  these  vendors  understood  thej 
were  to  postpone  payment  until  the  confirmation  of  title,  for, 
if  rejected,  they  would  get  nothing — if  confirmed,  only   the 
contract  price;  and  whan,  if  they  warranted  title,  at  most  thcry 
would  only  have  to  pay  back  the  money;  and  ty  delay  of  con- 
firmation, as  it  was  delayed,  the  statute  of  limitetions  wonld  bar 
their  claim;  that  this  loose  verbal  evidence  is  contradicted  by 
the  terms  of  the  contract,  and  to  some  extent,  I^  the  unqnee- 
tioued  acte  of  the  parties;  the  suspicious  drcumstanoes  that  the 
attempt  legally  to  enforce  the  contract  is  not  made,  and  the 
formal  tender,  which  seems  to  be  preliminary  to  it,  did  not  take 
place  until  after  the  confirmation,  and  the  consequent  rise  in 
the  value  of  the  property;  the  high  rate  of  interest  the  vendors 
were  paying,  the  urgency  of  their  pressure  for  money,  conse- 
quently the  folly  of  the  contract  as  alleged,  and  the  apparent 
want  of  reason  in  the  vendors'  alleged  desire  to  receive  the 
money,  or  give  a  deed,  before  confirmation;  and  that  the  claim 
has  been  partially  assigned; — all  these  facts,  we  repeat,  certainly 
weigh  very  strongly  against  the  case  made  fay  plaintiff  to  the 
discretion  of  the  court  for  equitable  relief,  when  to  give  it  would 
operate  very  harshly  on  one  side,  and  be  only  a.  successful  apety 
Illation  without  risk  on  the  other. 
But  it  is  enough  to  say  that  the  case  made  by  their  bill  doM 


not  entitle  tnem  to  a  decree.     We  taerelore  rererse  the  decree 
below,  and  directa  decree  dismissing  the  plaintiffs'  bill. 

Terbt,  C.  J.,  concurred. 

FiELn,  J.,  h&Ting  been  of  counsel  in  the  court  below,  did  not 
ml  in  the  cose.  ^^ 

?LKADi.fOB  uon  Bi  MoCT  SiBovoLT  Taxbi  Aaumt  PuuDBK:  OMpMai 
T.  Emerie,  03  Am.  Dee.  80,  and  oitataoo*  In  note  82;  LeMmm  r.  Slau,  60  Id. 
238,  not*  242. 

CoNTHACr  TO  OiTX  GooD  ADD  8timciai(T  WabraUtt  Dun  of  m  certaia 
Individ nal'i  iDtorert  in  a  piaoe  of  knd  doa  not  reqaira  m  wananty  that  (nch 
pereuo'a  title  i>  periect:  Babeoeky.  IPit«m,SfiAm.  Deo.  263;  but  that  a  deed 
([ood  in  form  only  ii  not  a  infficient  oompliaaoe  with  the  oovtnaiitto  make  a 
good  and  perfect  deed,  and  that  the  general  rule  i*  that  good  tttle  ia  necea. 
aary  to  make  •nch  deed.  Me  FeenuUr  t.  Mof,  S3  Id.  63;  Qrtvnhood  v.  Ligon, 
48  Id.  77fi;  SmilJi  t.  Aufiy,  07  Id.  207;  TarweUer  v.  i>ctru,  M  Id.  634,  and 

Faan  to  Oonrxaor  ForNDiD  on  CoxocraaBirT  Cokditiohb  aeekiiifi  to   ' 
raoover  for  a  breach  thereof  mnit  ahow  that  he  vaa  ready  uid  willing  to  per- 
form hia  part  of  the  agreementi  Sputk  v.  LtvU,  63  Am.  Dec.  ISO,  and  nota 
ISO:  SargtMY.  AdaiMs,  Id.  TIS,  note  724. 

Vkkdkb,  azroRE  Brinoino  Sen  roa  Sracmo  PaaFouiAtiaB,  muat  have 
perfomiad  or  offered  to  perform  whatevar  tha  coatraot  haa  Dtade  a  conditiim 
pracedent  on  hia  part:  Young  v.  DaiutU,  63  Am.  Deo.  477,  and  DDmeraaa 
oitationa  in  note  486;  Bodine  v.  Olading,  69  Id.  749,  nota  761. 

TiHB  MAY  aa  or  EgsaKCi  or  CoxTKACr  to  Coktbt  LAtin;  bat  it  ia  not  ao 
f  D  equity  nnlsae  by  ezpreaa  atipalatioa  of  the  partiea,  or  Dolaaa  it  neccaaaritj 
foUowB  from  tha  nature  and  circa mitancee  of  the  contract:  TouTig  v.  Dattieli, 
63  Am.  Deo.  477,  and  caaea  dted  in  note  486;  bnt  the  party  aeoking  apeoifia 
perfomtaaoe  must  account  lor  hia  delay:  Lewig  v.  Wood*,  34  Id.  110;  Rogtrt 
V.  Saaiideri,  33  Id.  633;  Kirhgt.  Harrison,  69  Id.  677;  Dt  Cordova  v.  SToiO, 
6S  Id.  13G,  and  iiutea  to  theee  caaci;  and  apecifio  performance  will  not  be  de- 
creed to  Biaiat  a  party  who  boa  delayed  payment  In  order  to  ese  whether  tha 
oontract  would  prove  a  gaining  or  a  loaing  bargain:  Kirbg  v.  Harriton,  C9  Id. 
677;  -De  Cordova  t.  Smith,  68  Id.  136,  and  citationa  in  note*  to  tbeee  eaaaa. 

PaaTT  RisuTiNO  Sricina  PaaFoaiiuicc  need  not  (how  any  particnlar 
ilijnry  or  inconTanieQce;  but  the  party  Meking  ft  mn«t  ahow  that  be  baa  uaed 
doe  diligence,  or  moat  account  in  a  reaaonable  manner  for  hia  delay  and  ap- 
parent neglect  and  omUaion  of  dnty:  Weber  v.  JJanhaU,  19  Cal.  458-^60; 
and  aach  delay  nnexplainad  ia  fatal  to  hia  right  to  enforce  the  contract:  Beiit- 
kf  r.  MouiUatn  Late  Water  Co.,  13  Id.  316;  equity,  in  reCusitig  relief  on  the 
groond  of  delay,  will  allow  a  much  ahorter  time  than  that  fixed  by  the  stat- 
nte  of  limitationa  to  operate  m  abar:  Oration  v.  Wisgini,  23  Id.  34,  all  citing 
the  principal  case. 

Thi  pbincifal  c*m  is  oiran  in  Dt  Cawtro  v,  CUirl,  W  Cal.  16,  to  tha  poiat 
that  a  pleadiDg  will  be  taken  moat  atroogly  againit  the  pleader,  becaoie  it  ia 
preaumed  that  he  atatea  hia  caee  •■  favorably  tor  bimaetf  aa  a  atrict  adher- 
ence to  tiie  truth  will  permit.  It  ia  cited  in  McCoril  v.  SeaU,  66  Id.  264,  to 
Iha  point  that  the  atUgata  and  prob<ila  muat  agree;  uid  ecp  it  cited  to  thia 
putnt  in  Clark  v.  PHanix  Int.  Co.,  36  1<I.  179;  and  further,  that  when  a  oon. 
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plaiot  or  aiww«r  Msomet  to  Mt  oat  »  contract  aooording  to  its  Ug&I  eflao^ 
•ad  not  in  }tac  verba^  the  allegations  mnst  be  snstained,  nor  can  the  reapooai- 
bility  of  the  party  thereby  aoaght  to  be  charged  be  eatabliahed  by  proof  of  a 
contract  materially  modifying  or  changing  the  responsibility  to  be  cbaiged, 

Gbvxbal  Rulb  in  Equxtt  is,  that  time  is  not  of  the  essence  of  a  contn^i 
to  convey  lands:  Steele  ▼.  Branch,  40  Osl.  11,  citing  the  principal  case. 

Comflaimakt's  Equitt  must  Apfeab  from  his  bill,  or  he  is  entitled  to  no 
relief:  Qregory  v.  Ford,  14  Gal.  143,  citing  the  principal  case. 

It  is  Said  in  Farley  v.  Vaivtghn,  11  OaL  237,  that  the  principal  case  was 
one  where  there  had  been  long  delay  to  the  injury  of  defendants,  and  ondcr 
suspicious  circumstances,  thus  distinguishing  them  on  this  point;  and  CkaUr 
V.  .V.  F,  S,  R,  Co,,  19  Id.  237>  distinguishes  the  principal  case  as  being  on* 
where  a  party,  through  the  performance  of  the  terms  of  an  executory  coDtnofe» 
becomes  entitled  to  property;  the  principal  case  is  referred  to  argwemdo  in 
Sampaon  ▼.  OAieyer,  22  Id.  204,  as  having  been  depended  on  by  plaintiff  to 
bar  the  righto  of  def sndanti 


Gabb  V.  Caldwell. 

[10  CUUIOBMIA,  880.] 

Ova  Who  Adtahcbb  Monst  to  Pat  off  Mobtoaob  given  to  seonre  paymsnt 
of  porohase  money  on  a  homestead,  and  who  takes  a  new  mortgage  fron 
the  husband  alone  for  the  money  advanced,  is,  upon  the  death  ol  tha 
mortgagor,  entitled  to  all  of  the  rights  of  the  first  mortgagee. 

liONBT  AdVANCBD  TO  PAT  MOBTQAOB  TOR  PUBCSASB  PRIOB  OF  H0MI8KB40 

is  equivalent  to  so  much  purchase  money,  and  the  second  mortgagee  is  in 
equity  entitled  to  be  subrogated  to  the  righto  of  the  first. 
Demand  to  bb  Subbooatbu  to  Fobmbb  Mobtgaobb'b  Libn  ag^unst  tbs 
estoto  of  a  deceased  person,  the  title  to  such  estoto  being  in  some  one 
else,  is  not  a  claim  against  the  estoto  within  the  meaning  of  the  statots» 
and  suit  to  enforce  such  demand  is  properly  bronght  in  the  stoto  district 
court. 

Thb  opinion  states  the  facts. 

V(yries  and  Archer^  for  the  appellant. 

A,  L,  Bhodes,  and  WaUace  and  Byland,  for  the  reepondeni 

By  Court,  Baldwin,  J.  Carr»  the  plaintiff  below,  filed  his 
bill  to  subject  to  sale  a  lot  in  San  Jose.  It  seems  that  one  Yer- 
inule  bought  this  lot  in  1863  of  one  Gordon  (one  Patton  hold- 
ing the  title  as  trustee)  on  credit,  giying  a  mortgage  for  the 
purchase  money;  in  1854  some  seven  hundred  dollars  were  due 
after  deducting  the  payments.  For  this  balance  Gk)rdon  sued 
Yermule,  and  obtained  a  decree  of  foreclosure  and  sale.  On 
{he  day  advertised  for  the  sale,  and  just  as  it  was  coming  off, 
Yermule  borrowed  some  money  of  Carr,  a  part  of  which  was  to 
be  applied  to  the  payment  of  this  decree  and  mortgage,  and  a 


mortgagee  to  be  ezecnted  to  (Jarr  on  ibis  ptopexty.  ine  mone;, 
or  eDongh  of  it,  waa  so  applied,  and  the  mortgage  of  Gordon 
satisfied,  when,  or  within  a  few  minates  thereafter,  Yennule — 
his  wife  not  joining  in  the  deed — conveyed  t^  mortgage  to  Carr 
in  purBaanoe  of  this  arrangement.  At  the  time  of  this  arrange 
ment  the  lot  was  ocoapied  as  a  homestead.  Tarmule  died 
BhorUy  aftewards.  The  lot  was  set  off,  b;  ptoceeSings  under 
oi^er  of  the  probate  court,  to  the  widow,  as  homestead  prop- 
erty. The  claim  of  Carr  was  presented  to  the  defendant  Cald- 
well, administrator  of  Vermnle,  and  allowed,  but  the  estate  was, 
and  is,  entirely  insolTent.  This  anit  was  brought  in  the  dis- 
trict court.  Cart  claims  that  the  mortgage  of  Gordon  having 
been  paid  off  by  money  loaned  hj  him  to  Termule  for  that 
purpose,  under  agreement  to  give  him  a  mortgage  on  the  prem- 
ises for  his  loan,  be  ought  to  be  permitted  to  stand  in  the  place 
of  Gordon;  and  it  would  seem,  on  every  principle  of  justioa 
and  equity,  that  he  is  right.  We  think  his  claim  is  clear  in 
law  as  it  is  in  justioe.  The  proof  shows  that  the  execution  of 
Can's  mortgage  was  made  on  the  same  day — one  witness  states 
within  ten  minutes^K>f  the  date  of  the  payment  of  Gordon's  de- 
eiee.  The  satisfaotion  of  Gordon's  mortgage,  and  the  execution 
of  Carr's,  may  be  said  to  be  contemporaneous  aoto.  It  cannot  be 
doubted  that  if  the  note  and  mortgage  of  Gordon  had  been  re- 
newed tlie  homestead  would  have  continued  bound.  Can  it  maka 
any  difference  in  eqnity  whether  the  first  debt  be  renewed  or  an- 
other debt — if  it  be  another — ^for  the  same  sum  created  to  raise 
money  to  pay  off  the  first?  A  clear  title  to  the  homestead  cottld 
not  vest  until  the  payment  of  the  purchase  mon^.  In  equity 
and  in  effiect  the  advance  of  the  money  by  Carr,  under  the  oir- 
onmstances,  to  pay  off  the  purchase  money  due,  was  equivalent  to 
so  much  purchase  moncry.  The  debt  was  to  all  intents  and  ptuv 
poses  the  same,  though  the  creditor  was  changed.  The  authori* 
ties  cited  by  the  respondent,  and  especially  Harriot  v.  Vavey, 
1  Dall.  164;  Kaufman  v.  joi/er,  6  Watts,  134;  Bemiu  v.  Qaig- 
^,  7  Id.  862;  and  DiOon  v.  Byrne,  6  Cal.  466;  Hanh  v.  Biae, 
1  H.  H.  168,  suf^rt  this  view;  and  if  we  could  find  no  case 
to  support  it,  the  seoae  and  apparent  justice  of  the  rule  would 
go  far  towards  inducing  us  to  adopt  it. 

Nor  is  the  ground  taken  by  the  appellant,  that  the  district 
court  had  no  jurisdiction,  sustainable.  This  is  not  a  claim,  in 
the  sense  of  the  statute,  against  the  estate  of  the  deceased.  The 
administrator  was  a  jnxiper  par^  for  the  purpose  of  liquidating 
the  amount  of  the  indebtedness.    But  the  main  purpose  of  the 
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bill  is  not  to  obtain  a  decree  for  and  sale  of  property  of  tlie 
decedent,  nor  to  affect  assets  in  the  hands  of  the  adminiBtrator, 
but  to  subject  land  bound  for  the  debt  of  the  decedent,  which 
does  not  belong  to  his  estate,  but  the  title   to  which  is  in 
the    defendant,  Jane  Vermule.      Whether    the    plaintiff   can 
Bubject  it  or  not,  it  does  not  belong  to  the  estate  of  the  de- 
cedent.   Ncme  of  the  evils  at  which  the  statute  aims  in  denying 
a  right  of  suit  to  a  party  against  an  administrator  has  any  ap- 
plication to  such  a  case;  while  no  course  of  proceeding  that  we 
are  aware  of  could  compel  or  authorize  an  administration  of  this 
property  by  the  probate  court  or  the  administrator.    So  that  if 
ibis  proceeding  be  not  proper,  we  know  of  no  other  that  would 
reach  the  case.    A  clear  right  would  exist  without  a  remedy. 
Besides,  the  administrator  is  not  here  to  complain,  and  oould 
not  if  he  were. 
We  think  the  decree  should  be  a£Brmed. 

Tbbbt,  0.  J.,  and  Fdsld,  J.,  concurred. 


SlMUIAANSFTT  OW  BSLEASB  OW  ONB  MoBTOAOB  AND  GiVIHO  ABOTBBB  €■ 

the  same  property  to  the  Bame  mortgagee  does  not  BToid  the  loet  of  the  fint 
mortgage  lien  by  the  releaae:  WooUen*s  Ev^vm  v.  UUUn*s  Ej^n^  52  Am.  Dec 
600,  note  693;  but  that  an  aasignee  stands  in  the  mortgagee's  place,  see  HUU 
T.  Eliot,  7  Id.  20,  and  Broum  v.  BlydenbmgK  57  Id.  fi06,  and  note  508. 

Last  Mortoaoee  is  in  Equity  the  assignee  of  the  debts  which  he  pays, 
and  is  subrogated  to  the  rights  of  his  assignor:  Sw\ft  v.  Kraemer,  13  OaL  590^ 
flitiDg  the  principal  case. 

Homestead  Exemption  cannot  be  Intbbfosbd  against  a  claim  for  its 
purchase  money,  for  no  man  shall  enjoy  property  as  a  homestead,  or  an  im- 
proTement  thereon,  as  against  the  just  claims  of  the  party  who  procured  it 
for  him:  Nichols  v.  Overacker^  16  Kan.  59,  citing  the  principal  case. 

Without  Qubstiondto  Oorbectness  or  denying  the  doctrine  of  the  pria- 
dpal  case,  it  is  distingniBhed  in  Chiy  v.  Du  Uprty,  16  Od.  199,  and 
r.  Cookf  16  Iowa,  164.  • 


Emebio  V.  Oilman. 

[10  OAUVoanA,  404.] 

Pbhtatb  Pbopbbtt  or  Inhabitant  or  Gouvtt  ib  not  TitABiiB  to  Sbhobb 
and  sale  under  execution  to  satisfy  a  judgment  against  the  county. 

Cbbditor  of  Countt  must  Look  to  its  RBVBNtrES  alone  for  payment. 

GALiroRNiA  Statute  Authorizes  Suit  against  County,  but  gives  no 
remedy  by  execution.  When  judgment  is  rendered  against  it,  it  is  the 
duty  of  the  supervisors  to  pay  the  claim  of  the  judgment  creditor  out 
of  funds  in  the  county  treasury,  provided  there  be  funds  not  otherwise 
•lyropriated;  or  if  there  is  no  fund,  and  they  powsM  the  pow«r,  thif 
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miiBt  levy  a  tax  for  the  parpose  of  payment;  and  if  they  fail  or  refuse 
to  pay,  or  to  levy  the  tax,  the  creditor  can  resort  to  tnandamus  against 
them;  but  if  there  la  no  fund,  nor  power  to  tax,  the  legislature  most  be 
invoked  for  anthority. 

Appuoation  for  an  injunction  to  restrain  the  sale  of  the  pri- 
vate property  of  plaintiff.  Defendant  recovered  a  judgment 
against  the  couniy  of  Contra  Costa.  Execution  issued,  and  was 
levied  upon  the  public  buildings  of  the  county,  and  also  upon 
the  funds  in  the  hands  of  the  county  treaaurer;  but  it  was  de- 
cided that  defendant  had  no  right  to  seise  said  properfy:  See 
OUnian  v.  Contra  Costa  Co,,  8  Cal.  52.  He  then  caused  an 
alias  execution  to  issue  and  be  levied  upon  certain  real  estate 
belonging  to  plaintiff,  who  was  a  resident  of  the  couniy  at  the 
time  that  the  said  judgment  was  rendered.  It  was  admitted 
that  the  properly  thus  levied  upon  was  no  more  the  property  of 
the  county  than  that  of  any  other  of  its  inhabitants.  It  was 
also  admitted  that  before  the  levy  of  the  alias  execution  demand 
was  made  of  plaintiff  for  payment  of  the  judgment.  Plaintifl 
obtained  a  perpetual  injunction,  and  defendant  appeals. 

O.  F,  and  W.  H.  SJuirp,  for  the  appellant. 

E.  W.  F.  Shan,  for  the  respondent. 

By  Court,  Fold,  J.  The  only  question  presented  for  con* 
sideration  is,  whether  the  private  property  of  an  inhabitant  of  a 
county  is  liable  to  seizure  and  sale  on  execution  for  the  satisfac- 
tion of  a  judgment  recovered  against  the  county. 

In  support  of  the  affirmative  of  this  question  several  authori- 
ties are  dted  by  the  appellant,  principally  from  the  reports  of 
Hassachusetts  and  Connecticut.  Upon  examination,  they  will 
be  found  to  admit  that  the  doctrine  sustained  by  them  is  pecu- 
liar to  the  New  England  states. 

In  Massachusetts  the  individual  liability  of  the  inhabitants  of 
towns  and  parishes  is  treated  as  an  exception  to  the  general 
rule, and  is  founded  upon  immemorial  usage:  6  Dane's  Abr.  158; 
Chase  v.  Merrimack  Bank,  19  Pick.  568  [31  Am.  Dec.  163];  Oas- 
km  V.  Dudiey,  6  Met  552  [39  Am.  Dec.  750]. 

In  BeardsJey  v.  8mUh,  16  Conn.  374  [41  Am.  Dec.  148],  a 
judgment  was  recovered  against  the  city  of  Bridgeport,  a  mu- 
nicipal corporation — a  circumstance  which  does  not  effect  the 
principle  in  question — and  the  court,  in  holding  that  the  execu- 
tion issued  upon  the  judgment  might  be  levied  upon  and  satis- 
fied out  of  the  private  property  of  an  individual  member  of  the 
eorporation,  says:    ''We  know  that  the  relation  in  which  the 
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members  of  municipal  corporations  in  Uiis  state  bare  been  snp- 
posed  to  stand  in  respect  to  the  corporation  itself,  as  well  as  to 
its  creditors,  has  elsewhere  been  considered  in  some  respects 
peculiar.     We  have  treated  them  for  some  purposes  as  parties 
to  corporate  proceedings,  and  their  indiyiduality  has  not  been 
considered  as  merged  in  their  corporate  connection.     Though 
corporators,  they  have  been  holden  to  be  parties  to  suits  by  or 
against  the  corporation,  and  individually  liable  for  its  debts." 
We  are  unable  to  find  any  adjudged  case  in  the  other  states  go- 
ing to  the  extent  of  the  courts  in  New  England,  and,  as  we  have 
seen,  the  rule  is  there  regarded  as  peculiar,  or  founded  on  imme- 
morial usage.   There  appear  to  us  insurmountable  difficulties  in 
the  way  of  any  just  application  of  the  rule.    The  inhabitants  of 
a  county  are  constanUy  changing;  those  who  contributed  to  the 
debt  may  be  non-residents  upon  the  recovery  of  the  judgment, 
or  the  levy  of  the  execution;  those  who  opposed  the  creation  of 
the  liability  may  be  subjected  to  its  payment,  whilst  those  by 
whose  fault  the  burden  has  been  imposed  may  be  entirely  re- 
lieved  of  responsibility.     Again:  it  is  a  settied  principle  that 
whenever  one  of  several  is  held  liable  for  their  joint  debt,  he 
may  have  recourse,  upon  its  payment,  to  the  others  for  contri- 
bution.   To  enforce  this  right  against  the  inhabitants  of  a 
county,  even  where  its  population  is  small,  would  lead  to  such 
a  multiplicity  of  suits  as  to  render  the  right  utterly  valueless. 
Or  if ,  as  might  be  the  case,  the  party  should  institute  his  action 
against  the  county  for  the  amount  which  he  had  thus  paid  on 
its  account,  and  recover  judgment,  he  might,  in  turn,  levy  upon 
the  property  of  another  inhabitant,  and  even  of  the  original 
creditor  himself,  if  he  should  also  be  an  inhabitant  of  the 
county.    And  it  might  be  insisted  that  the  creditor,  if  an  in- 
habitant of  the  county,  was  only  entitled  to  a  proportional  part 
of  his  judgment  from  the  inhabitants;  or  why  might  not  the 
entire  judgment  be  satisfied  out  of  his  own  property?  If  all  the 
private  property  of  the  inhabitants  of  a  county  may  be  indis- 
criminately seized   by   the  officer,   we  do  not   perceive  any 
ground  for  excepting  that  of  the  creditor  himself.    And  if  a  con- 
tribution was  sustained,  the  person  who  was  compelled  to  pay 
more  than  his  share  would  be  obliged  to  resort  to  a  similar 
remedy,  and  thus  there  would  be  such  a  continuing  series  of 
difficulties  and  inconveniences  attending  the  assertion  of  the 
rule  for  which  the  appellants  contend  as  to  render  it  a  source 
of  far  greater  evil  than  good. 
In  Buaaell  v.  Men  of  Devon,  2  T.  B.  667,  an  action  was  brought 
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against  the  men  dwelling  in  the  county  for  an  injiiiy  Rostained 
by  an  individual  in  consequence  of  a  breach  of  their  duty  in 
not  keeping  a  bridge  in  repair;  and  Lord  Eenjon,  C.  J.,  held 
that  there  was  no  law  or  reason  for  supporting  the  action  against 
the  defendants,  and  observed  that,  "if  it  be  reasonable  that 
they  should  be  by  law  liable  to  such  an  action,  recourse  must 
be  had  to  the  legislature  for  that  purpose."  And  in  the  same 
case  Ashhurst,  J.,  said.  ''It  is  a  strong  presumption  that  that 
which  never  has  been  done  cannot  by  law  be  done  at  all.  And 
it  is  admitted  that  no  such  action  as  the  present  has  ever  been 
brought,  though  the  occasion  must  have  frequently  happened. 
But  it  has  been  said  that  there  is  a  principle  of  law  on  which 
this  action  may  be  maintained;  namely,  that  where  an  individ- 
ual sustains  an  injury  by  the  neglect  or  default  of  another,  the 
law  gives  him  a  remedy.  But  there  is  another  general  princi- 
ple of  law  which  is  more  applicable  to  this  case:  that  it  is  better 
that  an  individual  should  sustain  an  injury  than  that  the  public 
should  BufiEer  an  inconvenience.  Now,  if  this  action  could  be 
sustained  the  public  would  sufiEer  a  great  inconvenience;  for,  if 
damages  are  recoverable  against  the  county,  at  all  events  they 
must  be  levied  on  one  or  two  individuals,  who  have  no  means 
whatever  of  reimbursing  themselves;  for  if  they  were  to  bring 
separate  actions  against  each  individual  of  the  county  for  hia 
proportion,  it  is  better  that  the  plaintiff  should  be  without  rem- 
edy." 

Whoever  becomes  a  creditor  of  a  county  must  look  to  its 
revenues  alone  for  payment.  The  statute  has  authorized  a  suit 
against  the  county  by  which  his  demand  may  pass  into  judg- 
ment, but  it  has  given  no  remedy  by  execution.  When  the 
judgment  is  rendered,  it  becomes  the  duty  of  the  supervisors  to 
apply  such  funds  in  the  treasury  of  the  county  as  are  not  other- 
wise appropriated  to  its  payment,  or  if  there  are  no  funds,  and 
they  possess  the  requisite  power  to  levy  a  tax  for  that  pur> 
pose,  and  if  they  fail  or  refuse  to  apply  the  funds,  or  to  exer- 
cise the  power,  he  can  resort  to  a  mandamus.  But  if  they  have 
no  funds,  and  the  power  to  levy  the  tax  has  not  been  delegated 
to  them,  the  legislature  must  be  invoked  for  additional  author- 
ity: Act  to  create  a  board  of  supervisors,  sec.  24;  Practice  act 
as  amended,  sec.  219;  Oilman  v.  Contra  Costa  County,  8  Cal.  62 
[68  Am.  Dec.  290];  Wilson  v.  Commissioners  qf  HuniingUm,  7 
Serg.  &  B.  199. 

Judgment  affirmed. 

Tbbsx,  0.  J.,  concurred. 
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ConNTm  AMM  MOT  LiABLB  TO  Garnishmkht:  Note  to  Divhm  ▼.  Hearie^ 
18  Am.  Deo.  203,  disciusing  the  question  and  citing  the  principal  case;  and 
that  a  county  cannot  sue  or  he  sued  except  when  specially  permitted  by  stat- 
nte,  see  Hunsaher  v.  Bcrdem^  63  Id.  130,  avd  note  to  McLoud  v.  Seibj.  27  Id. 
695. 

Thjoub  mat  bs  No  Bsmbdy  against  Countt  for  its  debt  creatcxi  by 
authority  of  law:  HMmtaher  v.  Borden^  63  Am.  Dee.  130,  note  132. 

Mandamus  is  Pbopbb  Rbmkdt  to  Coebcs  Lirr  ov  Tax,  where  one  is 
entitled  to  a  warrant  on  a  judgment,  and  there  is  no  money  in  the  treaamy: 
Board  qfPoUee  He.  ▼.  ChrtuU^  47  Am.  Deo.  102,  note  107 ;  aee  also  State  v.  Niarth 
Scutem  R.  R.  Co.^  67  Id.  651,  note  553. 

Pbopsbst  of  CmoEir  gavmot  bb  Taxbh  to  latiafy  a  judgment  againiit  a 
county  or  town,  and  if  the  superriaors  have  the  power  to  tax,  they  may  be 
oompellod  by  fmmdanmg  to  levy  the  tax  and  pay  the  daim:  Hart  v.  Byametit 
15  Gal.  586;  so  where  they  refuae  taact  upon  a  claim  preaented  allcig^g  wmot 
of  legal  authority,  mandamus  in  the  proper  remedy  by  which  the  daimant 
may  test  this  preliminaiy  jurisdictional  question:  FeopU  v.  Superviaort,  23 
Id.  431,  both  dting  the  prindpal  case. 

Judgmbnt  against  Ck>UKTT  has  the  effect  of  converting  a  disputed  into 
an  audited  claim:  Sharp  ▼.  Contra  Cotta  Co,^  34  CaL  291;  but  the  revenues 
raised  for  other  purposes  cannot  be  applied  by  the  claimant  to  pay  his  debt: 
i?oae  Y.  JBifcMiiflb,  39  Id.  275,  both  citing  the  prindpal 
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Oaiono  is  Prohibited  bt  Statdtb  in  California.  The  oonsideiatioD 
for  a  debt  contracted  thereat  is  illegal  as  between  the  parties,  and  as  to 
all  persons  except  bona  fide  holders  without  notice.  A  check  given  la 
payment  of  such  debt  is  void. 

Gebck  Transferrbd  after  Dishonor  is  Taken  Subject  to  All  Detensb 
which  existed  when  in  the  hands  of  the  first  holder. 

Presumption  is  that  Chxok  is  Qiybn  upon  Valid  Consideration,  bat 
this  presumption  bdng  rebutted,  the  necessity  is  thrown  upon  the  hdder 
of  proving  that  he  received  it  in  good  faith,  without  notice  of  the  ille- 
galitj  of  the  consideration. 

Surprise  is  not  Ground  for  New  Trial  when  based  upon  ignoranoe  of 
law. 

AoTiOM  upon  a  check,  which  it  was  admitted  was  giyen  l^ 
Hutchings  to  one  Chapman  in  payment  of  losses  at  a  banking- 
game  known  as  ''  fai'o."  Chapman,  on  the  day  of  its  execution, 
presented  it  for  payment,  and  was  refused.  It  was  afterwards 
bunsf erred  to  plaintiff;  but  there  was  no  evidence  that  he  at 
that  time  had  any  knowledge  of  its  consideration.  Judgment 
was  rendered  for  defendants.  Plaintiff  moTed  for  a  new  trial 
on  affidavits,  the  substance  of  which  are  sufficiently  stated  in  the 
opinion.     Motion  for  a  new  trial  denied,  and  plaintiff  appeals. 
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O.  F.  and  W,  H.  Sharp,  for  the  appellant. 
'  Cook  and  Fenner,  for  the  respondents. 

By  Court,  Field,  J.  The  question  presented  in  this  case  is, 
whether  the  illegality  of  the  consideration  for  which  the  check 
was  given  is  available  as  a  defense  against  the  plaintiff.  As 
between  the  parties,  it  is  not  denied  that  the  consideration  may 
be  inquired  into.  As  between  them,  the  consideration  was 
illegal.  Gaming  is  prohibited  by  statute;  it  is  declared  to  be  a 
felony  in  the  keeper  of  the  game,  and  a  misdemeanor  in  the 
player.  As  to  all  persons  except  a  bona  fide  holder  without 
notice,  the  check  is  void.  The  statute  so  expressly  declares, 
and  such  would  be  the  rule  of  law  independent  of  the  statute. 
And  there  is  little  doubt  that  the  check  passed  to  the  plaintiff 
after  its  dishonor  by  the  bankers.  It  was  given  to  Chapman, 
and  was  presented  for  payment  by  him — a  circumstance  which 
justifies  the  inference  that  he  held  it  at  the  time  as  he  held  it 
originally.  And  if  transferred  after  dishonor,  the  plaintiff  took 
it  subject  to  all  the  defenses  to  which  it  was  subject  in  the  hands 
of  the  first  holder. 

Even  had  it  been  transferred  to  the  plaintiff  before  dishonor, 
the  illegal  consideration  being  admitted,  it  devolved  upon  him 
to  show  that  he  took  it  without  notice  and  for  value.  With 
checks  as  with  promissory  notes,  the  presumption  is  that  they 
are  given  upon  a  valid  consideration,  but  this  presumption 
being  rebutted,  the  necessity  is  thrown  upon  the  holder  of 
proving  that  he  received  it  in  good  faith,  without  notice  of  the 
illegality  of  the  consideration:  Story  on  Prom.  Notes,  sec.  196; 
Duncan  v.  ScoUf  1  Camp.  100;  Bees  v.  Marquis  of  Eeadfori,  2  Id. 
574;  Munroe  v.  Cooper^  6  Pick.  413;  Holme  v.  Kartper^  6  Binn. 
469.  This  the  plaintiff  did  not  do,  and  there  was  no  error,  there- 
fore, in  the  rendition  of  judgment  against  him. 

The  motion  for  a  new  trial  was  proi>erly  overruled.  There  is 
no  excuse  offered  in  the  afiSldavit  of  the  plaintiff  for  omitting  to 
prove  that  he  was  an  innocent  purchaser;  and  there  is  no  weight 
to  be  given  to  the  excuse  offered  by  the  attorney,  that  he  sup- 
posed the  facts  admitted  would  not  be  allowed  in  evidence,  unless 
followed  by  proof  that  the  plaintiff  received  the  check  with  notice, 
and  was  taken  by  surprise  when  the  counsel  of  the  opposite 
party  read  to  the  court  authority  for  the  notice  he  had  served, 
requiring  the  plaintiff  to  prove  the  consideration  paid  for  the 
eheck.  The  surprise  alleged  is  only  that  the  law  was  different 
from  what  the  attorney  supposed  it  to  be — a  state  of  feeling 
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which,  in  numerous  instanoes,  under  like  oiroiunstanoes,  has 
been  experienced  by  other  counae!,  but  has  narer  mwmxLed  to  ob- 
tain a  new  trial. 
Judgment  affirmed. 

Baudwot,  J.,  oonouned. 

NoTB  fOB  MovsT  WoR  AS  QAMoro  11  Toid,  vnn  in  tiia  hands  cif  an  fe- 
nocent  aod  bona  JUU  assignee:  WUikuM  v.  Judy,  44  Am.  I>eo.  699;  and  wm 
aotion  cannot  be  maintained  npon  a  check  shown  to  have  been  given  in  pur* 
■nance  of  a  bet,  in  Pennsylvania:  EdgeU  v.  MeLaughim,  36  Id.  214;  see  also 
notes  to  these  oases,  containing  citations  to  others  in  this  series. 

MiSTAU  AB  TO  Legal  Bftbct  ov  Evidsncb  is  not  such  snrpriae  as  war> 
rants  a  new  trial:  8ai\ford  Mfg,  Co,  v.  Wiggin,  49  Am.  Dec.  198. 

Affidavit  in  Support  of  Motion  fob  New  Trial,  alleging  newly  di»> 
covered  evidence  and  sarprise,  in  this,  that  plaintiff  was  surprised  at  the  ad- 
mission of  a  certain  party  as  a  witness,  his  attorney  having  advised  liim  thai 
he  could  not  be  admitted,  and  that  he  was  further  surprised  at  the  testiniony 
given  by  suoh  witness,  is  not  snfBcient  ground  to  entitle  a  party  to  ft  iS0W 
trial:  £!oektnh€mm  r.  Fkrmm,  22  GaL  103,  citing  the 
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Pabsub  ah2>  PRIVXB8  ARE  Alonb  Bound  bt  Judgmbbt;  a  party 

be  aflfooted  by  a  soit  to  which  he  is  a  stranger. 
Dbobib  fob  Saui  of  Pbopkbtt  to  Envoboe  Mbobabiob'  laaax  has,  ia 

CaUf omia,  the  same  effect  npon  rights  of  porohasem  and  ineomlmnoeKa 

prior  to  the  commencement  of  snit  that  a  similar  decree  would  h«ve  Jkpoo 

the  foreclosnre  of  a  mortgage. 
At  Timb  Suit  n  Inbtituted  to  Enioboe  Mobtqaob  ob  "MTOWAWica' 

Libn  all  persons  interested  in  the  estate  should  be  made  parties  or  their 

rights  will  not  be  affSeoted. 

PeBSON   AoQUIBINO   InTBBESTS   bt   CoNTETAHCB   ob  iBOUMBBAjrOE    AWTtM 

Suit  Brought  to  enforce  a  mortgage  or  meohaniios*  lien  is  bound  by  ths 
decree,  and  need  not  be  made  a  party. 

Pabtzes  to  Fobeglosxtbe  Suit  in  Whic9  Judgment  n  Rendebbd  onder 
which  sale  is  made  are  restricted  to  the  statutory  period  of  six  months 
in  which  to  redeem.  Their  rights,  after  decree,  depend  entirely  upon 
the  statute,  and  they  have  no  equity.  Such  is  alao  the  case  with  partis 
acquiring  interests  pending  suit  to  enforce  previoosly  existing  claims; 
they  take  in  subordination  to  any  decree  which  may  be  rendered,  as  do 
those  whose  interests  are  acquired  after  judgment  docketed  or  sale  made. 

Fabties  Aoquirino  Intebbsts  Subsequent  to  Plainctv  in  Fobeclosubn 
Suit,  and  before  its  commencement,  who  are  not  made  parties, 
both  an  equitable  and  the  statutory  right  to  redeem. 

The  opinion  states  the  facts. 


Oct  186a]  Whitney  v.  HiooiKa  ?*• 

Rale,  TuUie,  and  HiUyer,  for  the  appellant. 
Crocker  and  Myers,  for  the  respondent. 

By  Court,  Field,  J.  The  plaintiff  purchased  the  premises  at 
a  sale  upon  a  decree  rendered  in  a  suit  to  foreclose  a  mortgage 
executed  on  the  twenty-first  of  February,  1856.  The  defendant 
claims  under  a  purchase  at  a  sale  made  upon  a  decree  rendered 
in  a  suit  to  enforce  a  mechanics'  lien  which  attached  on  the 
eighteenth  of  January,  1856.  The  property  was  not  redeemed 
from  either  sale,  and  the  sheriff  executed  a  deed  to  the  plaintiff 
June  27, 1857,  and  to  the  defendant  on  the  thirtieth  of  Decem- 
ber following.  The  plaintiff  was  one  of  the  mortgagees,  and 
neither  he  or  his  co-mortgagee  was  made  a  party  to  the  suit  to 
enforce  the  mechanics'  lien;  and  the  present  bill  is  filed  to  re- 
deem the  premises  from  the  sale  under  the  decree  rendered  in 
that  suit.  The  defendant  demurred  to  the  bill,  the  demurrer 
was  sustained,  and  from  the  judgment  rendered  thereon  the 
plaintiff  appeals. 

The  conyeyance  to  the  plaintiff  took  effect,  by  relation,  at  the 
date  of  the  mortgage,  the  twenty-first  of  February,  1856.  By 
it  the  plaintiff  acquired  all  the  estate  which  the  mortgagor  pos- 
sessed in  the  property  on  that  day.  He  therefore  stands  in 
precisely  the  same  position  as  though  he  had  purchased  the 
property  of  the  mortgagor  at  that  time;  and  the  question  is  thus 
presented — and  it  is  the  only  question  in  the  case — whether  a 
subsequent  purchaser  possesses,  after  the  expiration  of  the  six 
months  allowed  by  statute,  a  right  to  redeem  property  sold  to 
enforce  a  mechanics'  lien,  upon  a  decree  rendered  in  a  suit  to 
which  he  was  not  made  a  party. 

The  suit  to  enforce  the  mechanic's  lien  was  instituted,  and 
the  decree  rendered  therein,  before  the  execution  of  the  deed  to 
the  plaintiff,  though  not  until  after  the  sale  to  him,  and  the  de- 
fendant contends  that  the  lien  of  the  mortgage  was  waived  by  a 
failure  of  the  mortgagees  to  present  it  in  that  suit.  To  this  it 
may  be  answered:  1.  That  the  liens  which  must  be  presented 
under  the  seventh  section  of  the  mechanics'  lien  law  of  1856  are 
those  arising  under  that  act;  and  2.  If  this  were  otherwise,  that 
the  act  was  passed  on  the  nineteenth  of  April,  1856,  and  its 
provisions  do  not  apply  to  or  affect  any  previously  acquired  liens: 
liaws  of  1856,  c.  134,  sees.  7,  11. 

The  plaintiff's  claim  to  the  relief  he  seeks  rests  upon  the 
general  principle  that  the  rights  of  a  person  cannot  be  affected 
by  a  suit  to  which  he  is  a  stranger.    By  the  judgment  in  a  suit. 


IHUxiea  BDa  pnviea  are  aioue  Douua.  xu«  SMBte  ox  DMSfucu* 
Iiad  passed  from  him  by  the  proceedings  ncder  the  foreclosme, 
and  08,  bad  it  condnued,  his  rights  could  not  have  been  cut  ofl 
nithout  his  day  in  court,  bo  neither  can  the  rights  of  the  plain- 
tiff, his  successor,  be  thus  defeated. 

Though  the  lien  of  mechanics  is  purely  the  creature  of  the 
statute,  a  decree  for  the  sale  of  the  premises  in  its  eofoTcement 
bas  the  same  and  no  greater  effect  upon  the  rights  of  purchas- 
ers and  incnmbranoeis,  prior  to  commencement  of  suit,  than  » 
similar  decree  would  have  upon  the  fozedosure  of  a  naortgagSb 
If  such  purchasers  or  incumbrancers  are  not  made  parties,  they 
are,  in  no  respect,  boand  by  the  decree  or  proceedings  therenndex- 
A  mortgage  in  this  state  is  only  a  lien  or  incumbrance;  the  es- 
tate in  the  land  remains  in  the  mortgagor,  and  all  persons  intex^ 
ested  in  tbe  estate  at  the  time  the  suit  is  inutituted  to  enforce 
the  mortgage,  whether  purchasers,  heirs,  devisees,  remainder- 
men, reversioners,  or  incumbrancers,  should  be  made  parties,  or 
their  rights  will  not  be  affected.    The  same  is  true  as  to  suits 
to  enforce  a  mechanics'  lien.     "  The  mortgagee,"  Bays  Keut, 
"must  make  all  incnmbrancerB,  prior  and  junior,  exiatin^f  at 
the  filing  of  the  bill,  parties; "  and  the  reason  he  assigns  for  the 
rule  is,  "  to  give  security  and  stability  to  the  porchaser'B  title, 
for  he  takes  a  title  only  aa  againat  the  parties  to  the  suit;  and 
it  cannot  and  ought  not  to  be  set  up  against  the  existing  eqni^ 
of  those  incumbranoera  who  are  not  partieB:"  4  Kent's  Com. 
186.     In  Haines  v.  Beach,  3  Jobna.  Ch.  i69,  a  prior  mortgagee 
bod  foreclosed  his  mortgage  without  making  a  subsa^aent  mort- 
gagee and  subsequent  judgment  creditors  parties;  and,  upon  a 
hill  filed  by  the  executors  and  heir  of  the  deceased  junior 
mortgagee,  the  plaintiff  were  held  entitled  to  redeem.     "  It  was 
the  duty  of  Qordner  (the  first  mortgagee),"  saya  Kent,  "  to  have 
made  the  younger  mortgagee  a  party  to  his  bill;  and  all  incmn- 
brancers  existing  at  the  commencement  of  the  suit  are  entitled 
to  be  parties,  for  they  have  an  interest  to  be  affected,  and  ought 
to  have  an  opportunity  of  paying  off  the  prior  incumhmnces. 
The  injustice  that  would  be  produced  if  they  were  to  lose  their 
rights  because  they  are  not  made  parties  is  very  apparent.    The 
rule,  therefore.hasbeenwell  settled  and  uniformly  supported,  that 
the  subsequent  incumbrancers  must  be  parties,  and  if  omitted, 
the  decree  will  not  bind  their  rights."    And  again:*"  The  neces- 
sity of  making  the  subsequent  incambranoers  parties,  or  holding 
their  rights  unimpaired,  appears  to  be  much  stronger,  and  indis- 
pensable to  justice,  in  casea  of  decreea  f<nr  soles,  according  to 
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our  practice;  for  otherwise  the  mortgagor  would  take  the  sur- 
plus money,  or  the  cash  value  of  the  equity  of  redemption,  and 
defeat  entirely  the  lien  of  the  subsequent  creditor.  But  their 
rights  cannot  be  destroyed  in  this  way,  and  the  purchaser  will 
take  only  a  title  as  against  the  parties  to  the  suit,  and  he  cannot 
Bet  it  up  against  the  subsisting  equity  of  those  incumbrancers 
who  are  not  parties:"  Godfrey  v.  ChadtoeH^  2  Yem.  601;  Bishop 
of  WinchetUer  v.  Beavor,  3  Ves.  814;  Hobarl  v.  Abbot,  2  P.  Wms. 
643;  Waisan  v.  Spence,  20  Wend.  260;  Lyons  v.  Sand/ord,  5  Conn. 
564;  Cooper  y.  Martin,  1  Dana,  25;  Badgers  v.  Jones,  1  McCord, 
221;  Stoi/sEq.,  sec.  1023;  Williamson  v.  Fidd's  Exfrs,  2  Sandf. 
Ch.  533. 

But  as  to  persons  who  acquire  interests  by  conveyance  or  in- 
cumbrance after  suit  brought,  it  is  not  necessary  to  make  them 
parties.  They  are  bound  by  the  decree.  The  rule  is  thus  stated  in 
Storj^'s  Eq.  PI.,  sec.  194: ''  But  incumbrancers,  who  become  such 
pendente  lite,  are  not  deemed  necessaiy  parties,  although  they  are 
bound  by  the  decree;  for  they  can  claim  nothing  except  what  be- 
longed to  the  person  under  whom  they  assert  title,  since  they  pur- 
chase with  constmctive  notice;  and  there  would  be  no  end  to  suits, 
if  a  mortgagor  might,  by  new  incumbrances,  created  pendente  lUe, 
require  idl  such  incumbrancers  to  be  made  parties."  In  Bishop 
of  Winchester  t.  Beavor,  supra,  the  master  of  the  rolls  observed 
that  a  judgment  confessed  after  a  bill  filed  would  not  do.  And 
in  Cooie  v.  Mavcius,  5  Johns.  Ch.  94,  Kent  held  that  a  person 
becoming  an  incumbrancer  pendente  lite  was  not  entitted  to  re- 
deem, unless  under  special  circumstances.  **  If  the  plaintiff," 
observes  the  chancellor,  "  had  been  a  judgment  creditor  at  the 
commencement  of  the  suit  to  foreclose  the  mortgage,  the  mort- 
gagee would  have  been  bound  to  have  made  him  a  party,  or 
else  the  decree  and  sale  would  not  have  taken  away  his  right  to 
redeem,  even  as  against  Mancius,  the  purchaser.  This  prin- 
ciple was  discussed,  and  sufficienUy  explained,  in  the  case  of 
Haines  v.  Beach,  3  Id.  459,  and  in  the  authorities  there  referred 
to.  But  the  present  plaintiff  became  an  mcumbTsaicer  pendente 
lile,  and  therefore,  according  to  the  doctrine  in  the  case  of 
Bishop  of  Winchester  v.  Paine,  11  Yes.  194,  it  was  not  necessary 
that  he  should  have  been  made  a  party,  and  he  has  no  right  to 
redeem." 

This  consideration  of  the  proper  parties  to  a  suit  of  fore- 
closure, and  the  effect  of  the  decree  upon  the  rights  of  persons 
interested  in  the  mortgaged  estate,  clearly  establishes  the  title 
of  the  plaintiff  to  redeem.     The  principles  which  govern  as  to 


puties  in  uioee  sain  Bppi?  eqnMiy  to  sain  lor  ute  enioreeiosDi 
of  B  mechamcs'  lien.  The  mortga^  under  which  the  plaintiff 
cl&ima  ma  placed  npoa  the  premisee  berfore  Buit  was  brought; 
the  mortgagees,  aa  sabeeqaent  incambrancers,  were  necessary 
parties  to  Uie  suit;  not  being  made  sach  parties,  thej  ^rere  not 
bound  1^  the  decree  or  sale  under  it.  Hie  plaintiff,  hy  bis  pnx^ 
chase,  took  the  title  as  it  existed  in  the  mortgagor  at  the  date 
of  the  mortgage;  his  position  in  oonrt,  therefore,  ia  that  of  tfae 
owner  of  the  l^al  title,  subject  to  the  mechanics'  lien.  The 
defendant,  as  assignee  of  the  purchaser  under  the  decree  upon 
thai  lien,  is  snbatituted  to  the  rights  of  its  original  holder,  and 
is  entitled  to  the  amonnt  doe  upon  that  lien  to  the  extent  of  tb* 
mone;  paid  upon  the  porcbase. 

The  case  of  Lyon  y.  Sandford,  6  Conn.  541,  is  in  point,  and  i> 
in  iact  mnch  stronger  than  the  case  at  bar.  In  that  caae  the 
equi^  of  redemption  had  been  attached  by  a  creditor  of  the 
mortgagor,  and  it  waa  held  that  a  decree  of  foreclosure  on  a 
bill  brought  subeeqaent  to  the  serrioe  of  the  attachment  did  not 
affect  the  rights  of  the  attaching  creditor,  he  not  having  been 
mode  a  party  to  the  suit,  and  that,  having  afterwards  recovered 
judgment  and  leried  his  execution  upon  the  premises,  be  waa 
entitled  to  redeem  on  paying  the  prior  incumbrances,  notwith- 
standing the  decree  of  foreclosuie  against  the  mortgagor.  ' '  It 
is  objected,"  says  the  court,  "  that  if  creditors  attaching  the  in- 
tareetof  the  mortgagor  before  the  commencement  of  the  process 
for  foreclosure  aie  necessary  parties,  creditors  who  attach  after- 
wards most  also  be  made  parties;  and  that  a  mortgagee  would 
never  be  able  to  make  all  persone  parties  who  might,  between 
the  filing  of  the  bill  and  the  final  decree,  acquire  a  lien  upon 
the  premises.  But  such  conclusion  will  not  follow  from  the 
principle  which  ia  adopted  by  this  decision. 

"  It  is  a  general  rule  applicable  to  chancery  proceedings,  that  all 
persons  interested  iu  the  subject-matter  of  the  suit  at  the  time  of 
bringing  the  bill  shall  be  made  parties  in  the  cause;  and  should 
the  death  of  nay  defendant  happen  during  the  pendency  of 
a  suit,  whereby  the  interest  of  such  defendant  devolves  upon 
others  not  already  parties,  such  persons  must  also  be  made 
parties.  But  when  a  defendant  to  a.  bill  in  chancery,  after  the 
commencement  of  a  suit,  attempts  to  alienate  or  convey  the 
subject-matter  of  such  suit  by  voluntary  contract,  the  purchaser, 
it  is  believed,  need  not  be  made  a  party  to  the  bill;  but  his  in- 
terest, acquired  pendente  lUe,  will  be  bound  by  the  event  of  tbe 
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0uit,  which  was  properly  commenced.  And  so  in  respect  to 
creditors  who  attach  property  mortgaged  during  a  pendency  of 
a  petition  to  foreclose;  the  lien  which  they  acquire  is  by  their 
own  voluntary  act  subsequent  to  the  commencement  of  the  suit, 
and  they  will  be  bound  by  the  decree,  though  not  parties.  They 
must  necessanly  abide  by  the  fate  of  the  mortgagor,  whose  es- 
tate they  have  attempted  to  acquire." 

If  an  incumbrancer,  prior  to  suit  brought,  not  being  made 
a  party,  is  entitled  to  redeem,  a  foriiori  is  a  purchaser  of  the 
entire  estate  subsequent  to  the  lien  and  before  suit  entitled  to 
make  a  redemption. 

The  counsel  of  the  respondent  appears  to  have  confounded 
the  equity  of  redemption  with  the  right  to  redeem  from  a  sale  on 
execution  under  the  statute.  The  statutory  right  in  some  in- 
stances exists  where  there  is  no  equity,  and  in  other  instances 
in  connection  with  the  equitable  right.  Parties  to  the  suit 
in  which  the  judgment  is  rendered,  under  which  the  sale  ia 
made,  are  restricted  to  the  six  months  given  by  statute,  for 
they  have  had  their  day  in  court,  and  their  rights  after  decree 
depend  entirely  upon  the  statute.  Parties  acquiring  interests 
ponding  suits  to  enforce  previously  existing  liens,  taking  their 
interests  in  subordination  to  any  decree  which  may  be  rendered, 
have  no  equity,  and  are  confined  to  the  rights  given  by  the  stat- 
ute, and  so,  as  a  consequence,  are  those  whose  interests  are 
acquired  after  judgment  docketed  or  sale  made;  but  parties  ob- 
taining interests  subsequent  to  the  plaintiff,  and  before  suit 
brought,  who  are  not  made  parties  to  such  suit,  possess  both  the 
equitable  and  the  statutory  right.  They  may  redeem  under  the 
statute,  or  they  may  file  their  bill  in  equity. 

The  plaintiff  is  within  this  last  class.  He  occupies,  as  we 
have  already  observed,  by  his  purchase,  the  same  position  as  the 
mortgagor,  and  possesses  the  legal  title,  subject  only  to  the 
previous  incumbrance  of  the  mechanics'  lien.  As  the  mortga- 
gees were  not  made  parties  to  the  suit  to  enforce  that  lien,  he  is 
entitled,  like  them«  to  come  into  a  court  of  equity  to  redeem 
the  premises. 

It  follows  that  the  court  below  erred  in  sustaining  the  de- 
murrer, and  the  judgment  rendered  for  the  defendant  thereon 
must  be  reversed,  and  the  cause  remanded  for  further  proceed^ 
ings. 

Ordered  accordingly. 

TsaaT,  C.  J.,  andBALDwoi,  J.,  concurred. 

Ajl  Dso.  Vol.  LXX^48 
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SuB3BQL*B2rT  Inoumbrakokbs  Eod  *11  parties  interoBtad  in  themibject-inattcf 
must  1)0  nuide  parties  to  a  sait  to  forecloee  a  mortgage,  and  unless  thi>  is 
ilone,  their  rights  will  not  be  affected  by  the  decree:  AfoffUffomfrif  v.  Tkui,  II 
Cal.  314;  and  as  a  foreclosure  suit  is  intended,  as  against  younger  niort|;afrees, 
to  cut  off  Lho  right  of  redemption,  a  person  not  made  a  party  is  unaffected  by 
a  decree  aiul  sale:  Carj)e7Uier  v.  Bmtham,  40  Id.  238;  but  a  party  who  pcir> 
ohases  pemUnle  lite  with  notice  of  lis  pendaiA  is  bound  by  the  decree  of  Core* 
oloaure:  Hem  v.  Jonef^  28  Id.  204,  all  citing  the  principal  case. 

Thb  principal  cask  u  cttkd  and  approved  to  the  points  oontained  in 
the  last  two  snbdi visions  of  syllabus  tupra,  in  Tuclvmnt  Redempiiou  Cow  ▼. 
Sedgwick,  15  Cal.  526;  Ooodenow  v.  Ewer,  16  Id.  468;  and  EXdrvigt  ▼.  WrigU^ 
56  Id.  536. 

Judgment  is  Conolusiyi  only  against  Pasties  and  Privies:  WkutUm 
V.  Wtttfeldt,  58  Am.  Dec.  278,  and  citations  in  note  281. 

Meouanio's  Lien  should  be  Envorged  by  making  all  parties  interested 
in  the  land  parties  to  the  snit,  as  the  rights  of  those  not  made  parties  are  nol 
affected  by  the  decree:  WilUamt  v.  Chapman^  65  Am.  Deo.  660,  and  note 
672. 

PuRCUASEB  OP  Mortgaged  Prbxibes  is  Bound  bt  Judgvent  op  Forb- 
OLOSURB  rendered  against  tb )  mortgagee,  although  he  is  not  made  a  party 
to  the  snit:  KnowUa  v.  Lawtan,  63  Am.  Deo.  290,  note  298;  see  also  Baiet  ▼• 
BuddieK  65  Id.  774. 

Redemption  op  Land  cannot  be  aooomplished  otherwise  than  by  striot 
compliance  with  the  statute:  WalUr  v.  ff arris,  32  Am.  Deo.  590,  note  597; 
out  a  grantee  of  an  equity  of  redemption  has  a  right  to  redeem,  notwithstand- 
log  a  foreclosure  and  sale,  when  he  is  not  made  a  party  to  the  prooeedinga: 
Bradley  v.  Snyder,  58  Id.  564,  note  569. 

All  Parties  Interested  in  Premises  Prior  to  Suit  brought  to  enfocca 
a  mechanic's  lien,  whether  purchasers  or  inonmbranoers,  must  be  made  partial 
to  the  suit;  otherwise  their  interests  will  not  be  affected:  Van  WinkU  r.  Siom^ 
28  CaL  459:  Oamble  v.  VoU,  15  Id.  610,  both  dting  the  principal 
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[11  OAUPoaiOA,  iO.] 

It  IB  Kbobssart  to  Validity  op  Election  that  Governor  should  Isbub 
Proclamation  calling  such  election,  and  enumerating  the  offices  to  be 
filled  thereat.  An  office  not  mentioned  in  such  proclamation  cannot  be 
filled  at  such  election. 

Seatutes  Providing  that  Oovernor  must  Give  Notice  by  Pruclama 
noN  Certain  Number  op  Days  bepore  Election  of  tlie  offices  to  be 
filled  thereat  are  mandatory.  It  is  no  answer  to  say  that  l)ecause  the 
oonstitution  provides  for  the  Hlling  of  certain  offices  at  tlie  general  elec- 
tion such  statutes  may  defeat  its  operation;  as,  in  case  the  vacancy 
occurs  immediately  before  such  general  election,  and  after  the  time  for 
issuing  such  proclamation  had  elapsed. 

Bbason  Requiring  Issuangb  op  Election  Proclamation  is  to  Give 
Electors  Notice  that  an  election  la  about  to  be  held,  and  of  the  offices 
to  be  ^led  thereat. 
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Apfuoaxion  to  the  district  court  for  a  writ  of  mandamus.  In 
1862  A.  0.  Monflon  was  elected  judge  of  the  sixth  judicial  dis- 
trict, at  the  general  election  held  in  that  year.  He  resigned  in 
that  year,  and  C.  T.  Botts  was  by  the  governor  appointed  his 
successor.  Monson's  term  was  to  expire  January  1,  1859.  In 
the  governor's  proclamation  before  the  general  election  in  1858, 
he  did  not  specify  that  an  election  would  be  held  of  a  person  to 
serve  for  the  remainder  of  Monson's  term.  At  the  general  elec- 
tion of  1858  the  relator,  John  H.  MoKune,  received  a  majority 
of  the  votes  cast  for  aspirants  for  that  position,  and  received 
from  the  proper  county  officer  a  certificate  of  his  election.  The 
governor  refused  to  give  him  a  commission  thereupon,  and  this 
proceeding  was  instituted  to  compel  him  to  do  so.  The  writ 
was  refused  by  the  court  below,  and  the  relator  appealed. 

Currey  and  Crocker,  for  the  appellant. 

Thomaa  H.  WHUams,  attomey^eneral,  for  the  respondent. 

By  Court,  Baldwin,  J.  The  first  question  which  is  made  is  as 
to  the  right  of  the  relator  to  the  office  ho  seeks,  or  to  the  com- 
mission as  evidence  of  that  right.  The  objection  has  been 
taken  by  the  attorney-general,  that  considering  that  the  short 
term  thus  described  might  have  been  filled  by  election,  if  other- 
wise regularly  had,  yet  there  was  no  l^gal  election  in  Septem- 
ber, 1858,  for  a  judge  for  that  term,  because  no  proclamation 
was  made  of  such  election  by  the  governor.  It  is  urged  in 
reply,  by  the  counsel  of  the  relator,  that  an  election  for  an  office 
of  this  character,  and  held  under  the  general  law,  does  not  de» 
pend  for  its  validity  upon  any  act  of  the  executive,  but  rests 
upon  the  constitutional  right  of  the  voters  to  select  the  incum- 
bent, and  upon  the  general  statute  prescribing  the  time,  place, 
and  manner  of  the  election.  This  precise  question  has  never 
been  decided  in  this  state,  though  the  counsel  on  both  sides 
have  cited  cases  (which  we  purpose  reviewing)  to  maintain  that 
in  principle  the  question  has  been  decided  in  favor  of  their 
respective  views. 

By  statute  (Wood's  Dig.  375,  art  2116,  sec.  5),  it  is  made  the 
duty  of  the  governor,  at  least  thirty  days  before  any  general 
election,  to  issue  his  proclamation,  designating  the  offices  to  be 
filled  at  such  election,  and  to  transmit  a  copy  thereof  to  the 
board  of  supervisors  of  each  county  of  the  state;  and  by  the 
succeeding  section  it  is  made  the  duty  of  the  board  of  super- 
visors to  give  at  least  ten  days'  notice  thereof,  by  posting  ox 
causing  to  be  posted  up  at  each  place  of  holding  elections  in 


Boma  in  some  nawepaper  publiBhed  in  the  oounfy,  it  any  be  ao 
published. 

The  statute  banng  required  that  the  proclamatioii  of  the  gov- 
ernor and  Qotioe  hy  the  supervisors  shall  be  made  pievions  to 
the  election,  it  would  seem  to  devolve  upon  the  relator  to  show 
vet7  clearly  that  these  acta  were  not  necesasiy  to  the  vaL'dity  of 
hia  election.  It  may  be  a  difficult  matter  to  define  with  pre- 
cision the  limits  between  those  acta  preacribed  by  the  aoverei^ 
authority  which  are  directory — that  ia,  which  may  be  obeyed  or 
uut,  without  affecting  the  validity  of  an  act,  and  those  which 
do  affect  it.  Complaint  ia  often  made,  and  not  without  reason, 
that  courts  have  sometimes  gone  too  far,  in  practicaUy  setting 
aside  or  holding^  nogatoiy  the  positive  provisions  of  the  statutes; 
for  it  is  obvious  that  where  statutes  affix  no  penalty  for  non- 
observonoe,  and  it  is  held  that  the  provimons  of  them  do  not 
affect  the  validi^  of  the  oots  to  which  those  provislona  relate, 
it;  is  nearly  the  same  thing  to  hold  the  acts  valid,  and  to  bold 
that  these  proviaona  are  entirely  inoperative.  A  brief  review  of 
the  authorities  cited  by  the  counsel  of  the  appellant  will  go  tax 
to  show  where  the  true  line  of  diatinotion  is  between  statutes 
directory  in  their  character  and  those  the  provimona  of  whidi 
must  be  Bubatantially  followed  in  order  to  impart  validity  to 
the  acta  to  which  they  relate.  In  order  to  aacertain  this  tact, 
and  determine  the  neoeasl^  of  the  notioe  of  this  election,  and 
the  effect  of  a  want  of  it,  we  propose  to  examine  these  oases 
in  their  order. 

The  first  case  cited  in  point  of  time  ia  that  of  Bex  v.  Loxdait, 
1  Burr.  446,  in  which  it  ia  sud  (p.  447)  that  there  is  a  known 
distinction  between  circumatanoea  which  are  of  the  easence  of  a 
thing  required  to  be  done  by  an  act  of  parliament  and  clauses 
merely  directory.  The  precise  time  in  many  oases  ia  not  of  the 
essence.  The  illustration  of  this  rule  is  (pven  in  the  case  of  Sex 
V.  Sparrow,  2  Btra.  1S3,  in  which  it  was  held  that  though  the 
justices  had  been  guilty  of  neglect  in  nut  appointing  overseers 
of  the  poor  within  the  time  specified  by  the  atatute,  yet  that 
they  might  be  compelled  to  discha^e  this  duty  at  a  snbeequent 
time.  In  Smith'a  Commentaries  on  Statutory  and  Constitutional 
Conatructjion,  pp.  792,  sec.  679,  the  author,  after  citing  and  ap> 
proving  this  doctrine,  aaya:  "A  diatinotion  in  the  applieatiou  at 
the  rule  in  the  cases  cited  should  be  observed,  that  is,  betweea 
oases  where  certain  acts  to  be  done  are  of  the  essence  of  ths 
thing  required  to  be  done  by  the  act,  in  which  case  it  is  im- 
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peratiye,  and  things  wliich  are  not  of  the  essence;  in  the  latter 
case  it  is  merely  directory;  and  this  is  one  of  the  criterions  by 
which  to  determine  whether  the  requisition  is  imperatiye  or 
merely  directory."  Lord  Mansfield  says:  "There  is  a  known 
distinction  between  circumstances  which  are  of  the  essence 
of  a  thing  required  to  be  done  by  an  act  of  parliament  and 
clauses  merely  directory.  The  precise  time  in  many  cases  ia 
not  of  the  essence."  This  distinction  prevailed  in  the  case  of 
the  Thames  Manufacturing  Co.  y.  Lathrop,  7  Conn.  550.  In  that 
case  a  statute  required  the  assessors  to  return  an  abstract  of  their 
assessment  lists  on  or  before  the  first  day  of  December  in  each 
year,  and  the  question  arose  whether  an  assessment  was  valid 
when  the  assessment  was  not  returned  until  after  the  time  speci- 
fied in  the  act.  The  court  held  that  the  general  statute  had 
been  made  for  the  assessment  of  taxes,  by  which  assessors  were 
to  be  chosen,  whose  duty  it  was  to  receive  lists  of  all  the  inhab- 
itants, and  having  perfected  them  by  adding  property  omitted, 
by  valuation  of  the  items,  and  by  the  requisite  assessments,  to 
return  an  abstract  of  the  lists  to  the  town  clerk,  on  or  before  the 
first  of  December  in  each  year.  The  lists  and  valuation  of  the 
town  clerk  were  direct<ed  to  be  submitted,  when  requested,  to 
the  inspection  of  eveiy  person  liable  to  pay  taxes.  A  board  of 
review  was  constituted  to  hear  appeals  from  the  doings  of  the 
assessors,  and  having  given  not  less  than  ten  days'  notice,  they 
were  to  meet  on  or  before  the  first  Monday  of  January  in  each 
year,  to  determine  the  appeals  made  to  them.  The  assessment 
list,  as  annually  made  and  corrected,  was  the  rule  for  the  ap» 
portionment  of  taxes  to  individuals. 

From  this  view  of  the  law,  it  appeared  to  be  a  positive  pro- 
vision that  the  lists  should  be  returned  to  the  office  of  the  town 
clerk  on  or  before  the  first  of  December  in  each  year.  This 
direction  was  imperative,  and  was  alone  alterable  by  the  legis- 
lature. The  court  must  take  the  law  as  they  found  it,  and  could 
not  say  that  a  return  after  the  first  of  December  was  valid,  un- 
less they  assumed  the  character  of  law-makers.  The  reason  of 
this  legislative  provision  was  very  apparent.  It  was  for  the 
general  benefit  of  every  inhabitant  of  the  towns  that  each  might 
inspect  the  list  of  his  estate,  and  if  he  believed  injustice  done 
him,  that  he  might  appeal  for  its  correction  to  the  board  of  re- 
view. A  time  for  the  return  of  the  lists  should  be  limited,  the 
general  convenience  demanded  it,  and  that  it  should  be  suffi- 
ciently early  for  universal  inspection  and  preparation  for  a 
fntore  hearing  before  the  board  of  review,  was  perfectly  obvious. 
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On  ibis  principle,  the  legialature  appointed  the  first  of  Decem- 
ber as  the  ultimate  period  of  the  return.     This  branch  of  the 
law  was  imperative,  and  as  unchangeable  by  the  courts  as  anj 
other;  and  were  it  within  their  competency,  it  would  be  as  diffi- 
cult to  assign  a  period  more  reasonable.    That  the  return  should 
punctually  be  made  was  indispensable.     A  different  principle 
would  nullify  the  law  and  produce  the  general  inconyenience 
arising  from  an  unHmited  return.    No  person  in  such  case  could 
know  when  he  might  inspect  his  list;  and  if  the  return  waa 
late,  no  time  either  for  reflection  or  preparation  for  a  review 
could  be  had.     If  a  legislature,  in  a  chiurter  of  incorporation, 
had  authorized  the  laying  of  taxes  upon  lists  returned  to  a  pub- 
lic office  at  a  specified  time,  the  necessity  of  a  strict  observance 
of  limitation  would  not  admit  of  a  question.    The  case  before 
the  court  was  strictly  analogous  to  the  one  supposed.    The  gen- 
eral law  was  an  enabling  act  to  all  the  towns;  it  had  prescribed 
the  subjects  of  taxation  and  the  mode,  and  as  there  was  no  au- 
thority to  tax  except  what  was  conferred  by  the  law,  it  must  be 
strictly  observed.     It  had  been  inquired  whether  the  returns  of 
the  abstract  of  the  lists  by  the  town  clerk  to  the  controller  must 
be  by  the  first  of  March  in  each  year,  according  to  the  provis- 
ions of  the  act  in  question;  and  if  not,  whether  the  legislature 
is  precluded  from  laying  taxes  upon  the  assessment  lists.    Un- 
questionably it  is  not.     The  case  put  and  the  one  under  discus- 
sion were  in  no  respect  analogous.     The  abstzact  assessment 
lists  of  the  towns  must  be  strictly  returned  to  the  town  clerk, 
or  there  was  no  legal  assessment.    But  if  a  town  clerk  does  not 
return  to  the  controller  an  abstract  of  the  assessment  lists,  pur- 
suant to  the  provisions  of  the  law,  the  list  was  not  invalidated, 
but  he  was  subjected  to  a  penalty. 

Striker  v.  Kelly ^  7  Hill,  9,  is  cited;  but  that  case  only  holds 
that  where  a  statute  declares  that  the  common  council  should 
vote  by  ayes  and  noes,  the  provision  on  that  subject  in  the 
charter  of  New  York  was  merely  directory.  In  that  case  Judge 
Bronson  dissented,  and  we  are  inclined  to  think  had  the  best  of 
the  argument.  In  People  ex  rel.  Smith  v.  Peck,  11  Wend.  605 
[27  Am.  Deo.  104],  the  principle  declared  in  head-note  is  that 
an  election  of  trustees  of  a  church  is  good  although  the  require- 
ments of  the  statute  in  respect  to  the  notice  of  such  election 
have  not  been  complied  with,  provided  the  election  was  fairly 
conducted,  and  there  is  no  complaint  of  want  of  notice.  But 
this  note  of  the  reporter  is  broader  than  the  decision  of  the 
court;  for  Judge  Savage  says:  "  The  judge  stated  to  the  jnxy 
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that  the  deotion  was  not  neoeaaarilj  Toid  because  the  notice 
given  by  the  trustees  to  the  minister  was  less  than  one  montby 
etc.y  and  did  not  contain  the  names  of  the  trustees  whose  seats 
became  Tacant,  and  was  not  announced  for  two  successiye  sab- 
luiths,  proTided  the  election  was  fairly  conducted,  and  all  in 
fact  had  notice;  but  if  the  omissions  were  fiaudulenlly  made, 
or  the  election  had  thereby  been  prejudiced,  then  the  omission 
should  invalidate  the  election.  All  this,  I  think,  is  sound  doc- 
trine." In  People  v.  Bunlde^  9  Johns.  147,  the  court  says:  "  We 
must  give  the  statute  a  reasonable  and  liberal  construction  for 
the  benefit  of  the  churches.  See  also  nuBlees  t.  HtUs,  6  Cow. 
23.  The  object  of  the  notice  is,  that  the  voters  may  be  fully 
apprised  of  the  election,  and  may  attend  and  exercise  their 
rights.  There  is  no  pretense  in  this  case  that  eveiy  voter  was 
not  present,  for  they  appear  to  have  come  from  a  distance;  the 
time  was  well  understood,  and  had  been  the  same  for  many 
years.  No  evil  resulted  from  the  omission,  if  there  was  any; 
no  fraud  was  imputed,  and  all  parties  attended,  and  thereby 
admitted  notice."  EodehaiLgh  v.  Sanks,  2  Watts,  9,  merely 
holds  that  a  section  of  the  act  of  assembly  of  Pennsylvania,  pro- 
viding that  marriages  shall  be  solemnized  before  twelve  wit- 
nesses, etc.,  is  merely  directory,  and  the  pregnant  reason  is 
given  by  Chief  Justice  Gibson,  **  that  if  it  were  held  to  affect 
the  contract,  the  effect  would  be  to  bastardize  a  vast  majoriiy 
of  the  children  which  have  been  bom  within  the  state  for  half  a 
century." 

The  last  case  cited  is  that  of  the  People  v.  Gowlea^  reported  in 
18  N.  Y.  860,  and  is  really  the  only  one  dted  1^  the  appellant  (ex* 
cept  one  in  our  own  state  to  which  we  will  presently  refer)  whiob 
seems  to  bear  with  any  directness  upon  the  precise  queetian  be- 
fore us.  This  case,  therefore,  will  justify  a  nune  detailed  enmi- 
nation  than  we  have  given  the  others.  The  question  oame  before 
the  court  of  appeals  of  New  York  on  this  state  of  facts:  Boberl 
H.  Morris  was  elected  judge  of  the  supreme  court  of  New  York 
for  eight  years,  from  the  first  of  January,  1868;  on  the  twenty- 
third  of  October,  1866,  he  died.  A  general  election  of  judges  was 
held  on  the  sixth  of  November,  1866.  No  notice  was  given  by 
the  secretary  of  state  of  this  election  to  fill  the  vacancy  in  Judge 
Morris's  term — ^the  laws  of  New  York  requiring  that  officer  to 
give  the  notice;  but  the  death  of  Morris  occurred  after  notices 
given  of  the  other  elections,  and  after  the  time  given  for  making 
such  notification.  At  the  election,  the  relator  was  elected.  The 
governor,  however,  not  regarding  the  election  of  relator,  ap- 
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pointed  defendant  to  the  office.    The  supreme  court  of  New  York, 
at  special  term,  decided  in  favor  of  the  defendant;  and  afterwards, 
at  a  general  term,  modifying  the  judgment  in  an  unimportant 
particular,  confirmed  the  judgment  of  the  special  term.     The 
case  was  carried  to  the  court  of  appeals,  and  that  court,  by  a 
majority — ^five  to  three — reversed  the  judgment.     The  opinion 
in  the  case  of  People  v.  Cowles,  18  N.  Y.  350,  was  delivered  by 
Johnson,  J.,  and  Denio,  Comstock,  Selden,  and  Hubbard,  JJ., 
concurred.     Mr.  Justice  Wright  delivered  a  dissenting  opinion, 
in  which  justices  Mitchell  and  Johnson  concurred.    The  stress 
of  the  opinion  of  the  majority  was  on  the  peculiar  features  of 
the  constitution  of  the  state;  from  which  they  deduced  the 
opinion,  by  a  process  of  reasoning  which  is  almost  impossible 
for  us  to  comprehend,  that  when  the  office  of  a  justice  of  the  su- 
preme court  becomes  vacant  before  the  expiration  of  his  term  of 
office  the  vacancy  is  to  be  supplied  by  the  electors  of  the  judi- 
cial district  in  which  it  exists,  at  the  next  general  election  of 
judges,  although  the  vacancy  occur  at  so  late  a  day  that  no 
notice  is  or  can  be  given  by  the  secretary  of  state  or  other  officer, 
pursuant  to  the  statute,  that  a  justice  is  to  be  elected  to  fill  the 
vacancy;  and  that  when  the  incumbent,  whose  term  of  office 
would  not  have  expired  for  several  years,  died  on  the  twenly- 
third  of  October,  and  the  electors  of  the  district  at  the  general 
election  of.  judges,  on  the  ensuing  sixth  of  November,  elected  a 
person  to  fill  the  vacancy,  such  election  was  valid,  notwithstand- 
ing no  notice  was  given  by  the  secretary  of  state  that  a  justice 
was  to  be  elected  to  fill  the  vacancy  at  the  election. 

It  will  be  seen,  by  a  careful  perusal  of  the  opinion,  that  this 
conclusion  was  induced  by  the  peculiar  structure  of  the  consti- 
tution of  New  York;  and  that  it  was  not  necessary  to  decide 
whether,  in  an  ordinary  case  a  vacancy  occurring  before  the 
time  of  giving  notice  by  the  secretary  of  state,  as  required  by 
the  statute,  a  failure  to  give  such  notice  would  affect  the  valid- 
ity of  the  election.  But  even  if  this  judgment  were  otherwise 
fully  in  point,  it  is  stripped  of  much,  if  not  the  whole,  of  its 
authority  by  the  fact  that  it  is,  at  best,  but  the  judgment  of  five 
judges  against  three  of  the  same  tribunal,  those  three  supported 
by  a  contrary  ruling  of  the  supreme  court  at  a  special  term,  and 
sustained  substantially  by  the  supreme  court  at  a  general  term, 
after  the  subject  had  been  thoroughly  discussed  and  maturely 
considered.  But  as  to  the  particular  point  in  this  case,  the  de- 
cision, if  it  be  for  the  relator  here,  is  mere  obiter,  and  is  not 
even  noticed  in  the  report  of  the  case  as  a  point  decided.     The 
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dissenting  opinion  of  Mr.  Justice  Wright  on  the  point  inyolved 
expresses  so  forcibly  our  conclusions,  that  we  insert  it  as  ex- 
pressive of  our  own  views:  "  It  is  not  contended  by  the  relator 
tliat  he  has  any  right  to  the  office,  unless  his  inteipretation  of 
tlie  thirteenth  section  be  the  correct  one.  He  reposes  himself 
opon  the  ground  that  the  constitution  contains  a  positive  direc- 
tion as  to  the  times  when  vacancies  shall  be  filled,  and  that  it 
would  be  an  infringeme:it  of  the  instrument  to  restrict  the  right 
of  the  elector,  by  legislative  enactment,  to  a  particular  kind  of 
vacancies,  viz.,  such  as  had  occurred  twenty  days  before,  or  of 
which  the  secretary  of  state  and  other  officers  of  the  govern- 
ment have  actually  notified  the  people.  He  takes  the  unqualified 
position  that  the  section  is  a  restriction  upon  legislative  author- 
ity, and  that  no  statute  can  be  enacted  which  shall  interfere  with 
the  constitutional  privilege  or  right  of  the  elector,  when  a  vacancy 
occurs  prior  to  the  day  fixed  for  voting  for  judges  throughout 
the  state,  to  cast  his  ballot  for  a  person  to  fill  the  vacancy.  By 
his  construction,  the  election  to  fill  the  vacancy  is  one  held,  not 
pursuant  to  any  statute,  but  an  unregulated  assemblage  of  the 
electors  under  a  constitutional  provision.  It  is  urged  that  it  is 
not  strictly  correct  to  say  that  the  election  to  fill  the  vacancy  is 
held  under  the  constitution,  as  the  legislature  provides  the 
machineiy,  and  the  constitution  only  fixes  the  time.  But  is  it 
true  that  anything  is  provided  by  statute  ?  A  popular  elec- 
tion is  being  held  for  the  choice  of  other  officers,  regulated  and 
conducted  according  to  law,  but  not  to  fill  a  vacancy  in  the  judi- 
cial office.  The  elector  may  embrace  the  occasion  to  deposit 
his  ballot,  designating  a  person  to  fill  a  vacancy,  but  not  under 
any  statutory  provision.  He  acts,  not  pursuant  to  law,  but  the 
constitution.  Thus,  to  sustain  the  relator's  position,  we  are 
driven  to  assume  that  the  term  '  election,'  as  used  in  the  consti- 
tution,  means  something  else  than  an  assembling  of  the  electors 
to  vote  under  and  in  pursuance  of  statute  authority;  and  that  a 
valid  election  may  be  held  independent  of,  and  indeed  in  re- 
straint of,  legislative  regulation.  That  all  the  elector  has  to  do 
is  to  deposit  his  ballot  at  the  time  fixed  for  a  '  general  election 
of  judges,'  even  though  there  be  no  statute  regulation,  or  no 
authority  by  law,  and  the  '  election '  contemplated  by  the  con- 
stitution is  complete. 

"In  this  case  it  is  not  pretended  that  the  election  was  held 
under  any  statute.  No  notice  was  given  that  a  vacancy  existed, 
or  that  the  electors  were  required  to  fill  it.  No  provision  was 
made  by  law  for  receiving  or  canvassing  the  votes  cast  to  fill  a 
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yncBJioj  in  the  judicial  office,  or  for  asoertaining  the  fact  whether 
there  had  been  any  choice.     Before  the  votes  were  canyassed, 
the  relator  took  the  constitational  oath,  and  daimed  to  be  en- 
titled to  the  office,  which  he  might  well  do  if  the  '  election '  was 
one  unregulated  by  law  and  valid  by  the  simple  force  of  a  con- 
stitutional provision.    I  had  supposed  that  it  was  a  proposition 
not  to  be  controverted  that  it  is  by  virtue  of  statutes  alone  that 
all  valid  elections  are  held.    It  has  never  before  been  pretended 
that  a  person  could  make  title  to  an  office  through  the  popular 
vote,  unless  such  vote  was  cast  in  pursuance  of  legislative  regu- 
lation and  authority.    All  the  efficacy  given  to  the  act  of  casting 
a  ballot  is  derived  from  the  law-making  power  and  through  l^gal 
enactments;  and  indeed,  the  legislature  must  provide  for  and 
regulate  the  conduct  of  an  election,  or  there  can  be  none.     The 
convention  found  the  subject  of  popular  election  instituted  and 
regulated  by  law,  and  the  fiamers  of  the  constitution  are  to  be 
understood  as  speaking  of  and  referring  to  such  an  entit7  as  then 
existed,  or  might  afterwards  exist,  by  force  of  statute  regulation. 
It  is  not  to  be  assumed  that  the  'general  election  of  judges' 
mentioned  in  the  thirteenth  section  is  not  that  authorized  by  law, 
and  held  under  and  in  pursuance  of  legislative  enaetments,  but 
a  meeting  of  the  people  to  vote  under  the  organic  law  itself;  and 
without  such  assumption,  the  right  of  the  relator  has  no  founda- 
tion.    His  aigument  is  that  the  constitution  appoints  the  time 
for  the  people  to  meet  and  vote,  and  all  that  is  required  to  con- 
stitute a  valid  election,  within  the  meaning  of  the  thirteenth 
section  of  the  judiciary  article,  is  for  the  electors  to  cast  their 
ballots.    Nay,  further,  that  any  statute  regulation  practically 
preventing  the  filling  of  a  vacancy  at  the  time  designated  in  the 
constitution  is  absolutely  void.     Though  the  convention  of  1846 
may  have  been  justly  charged  with  legislating  rather  than  erect- 
ing the  framework  of  government,  I  may  be  allowed  to  repel 
the  imputation  (having  been  myself  a  member  of  that  conven- 
tion) that  they  so  far  mistook  the  nature  and  purposes  of  a  writ- 
ten constitution  as  to  suppose  that  it  might  or  could  contain 
within  itself  the  elements  of  active  enforcement.     They  meant 
by  the  term  '  election '  that  institution  created  and  existing  by 
operation  of  law,  and  that  alone,  and  which,  without  the  exer- 
cise of  legislative  power,  could  have  no  efficiency.     The  relator 
must  make  title  under  and  in  pursuance  of  a  statute,  or  not  at 
all.     He  must  have  received  a  plurality  of  votes  at  an  election 
held  pursuant  to  law.  or  he  has  no  title  or  claim  to  the  office. 


Oct  1858.]  People  v,  Weller.  763 

It  was  at  such  an  election  the  constitution  provided  that  vacan- 
des  should  be  filled,  and  at  none  other. 

**  But  let  it  be  conceded  that  the  constitution  only  fixes  tho 
time,  and  all  other  essentials  to  constitute  an  election,  excepl 
giving  notice,  are  left  to  be  prescribed  by  the  legislature,  and  that 
it  has  the  power,  and  the  obligation  rests  on  it,  to  provide  for 
conducting  the  election;  still,  would  this  be  a  valid  election?  It 
is  to  be  observed  that  by  fixing  the  time  the  legislature  are  vir- 
tually restricted  from  declaring  that  it  shall  be  an  essential 
requisite  to  a  valid  election;  that  the  electors  shall  have  official 
notice  that  a  vacancy  exists.  Nothing  is  left  to  the  law-making 
power  but  to  provide  for  receiving  the  ballots,  canvassing  the 
vote,  and  declaring  the  result.  Is  not  notice  to  the  electors 
that  a  vacancy  exists,  and  is  to  be  filled,  an  essential  character- 
istic, independent  of  any  statute  requirement^  to  a  valid  election  ? 
I  think  that  it  is. 

**  Notice  to  the  electors  lies  at  the  foundation  of  any  popular 
elective  system.  The  elector  cannot  act  through  the  ballot  with- 
out notice  that  a  vacancy  exists  to  be  filled.  Necessity  and  sound 
policy  demand  that  every  elector  shall  have  both  the  knowledge 
and  the  opportunity  to  enable  him  to  exercise  the  elective  right 
deliberately  and  intelligently.  In  our  elective  system  the  duty 
of  giving  notice  is  devolved  upon  the  secretary  of  state.  The 
legislature  has  wisely  provided  that  the  notice  shall  be  given  by 
this  officer  within  a  time  and  in  a  way  calculated  to  give  the 
fullest  notice  to  the  electors.  It  may  be  that  under  this  statute 
regtdation  the  omission  to  give  the  required  notice  of  an  election 
of  a  judge  for  a  regular  term  would  or  ought  not  to  vitiate  the 
election.  The  elector  should  be  presumed  to  know  the  law,  and 
consequently  at  what  period  the  regular  term  of  the  public  officers 
to  be  voted  for  will  expire,  and  be  prepared  to  act  accordingly. 
But  there  can  be  no  such  presumption  when  the  election  is  to 
fill  a  vacancy.  I  believe  that  no  case  can  be  found  holding  that 
notice  to  the  electors  of  the  existence  of  a  vacancy,  and  calling 
on  them  to  fill  it,  is  not  essential  to  give  validity  to  the  meeting 
of  the  electoral  body  to  discharge  the  special  duty.  Certainly 
it  could  rest  on  no  principle  or  sound  rule  of  governmental 
]>olicy.  In  the  nature  of  tilings,  notice  to  the  elector  that  a 
vacancy  exists,  and  calling  on  him  to  fill  it,  is  an  essential  char- 
acteristic of  a  popular  election;  and  public  policy  and  safety 
require  that  it  should  be  given  in  such  form  as  to  reach  every 
eloctor  who  has  the  duty  to  discharge.  Notice,  therefore,  being 
an  essential  element  of  an  election  to  fill  a  vacancy,  whether  we 
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regard  the  election  at  which  the  relator  claims  to  haye  received 
a  plurality  of  votes  held  in  pursuance  of  the  constitution  or  the 
law,  it  was  equally  invalid." 

The  case  of  People  v.  Brenham,  8  Cal.  477,  is  the  authority 
chiefly  relied  on  by  the  relator.    It  is  not  necessary  to  assail 
that  case;  for,  as  we  shall  show,  the  principle  there  announced 
does  not  militate  against  the  respondent.    But  it  is  proper  to 
remark  that  the  force  of  this  case  is  somewhat  shaken  by  the 
fact  that  it  was  decided  by  a  divided  bench,  and  that  the  two 
judges  who  concurred  in  the  judgment  agreed  to  it  upon  differ- 
ent grounds.    It  is  not  easy  to  support  that  decision,  even  lim- 
ited and  qualified  as  it  has  been  in  the  subsequent  case  of 
People  V.  Porter,  6  Cal.  26.     The  able  argument  of  the  respond- 
ent's counsel  suggests,  to  say  the  least,  some  doubts  of  the 
correctness  of  the  principles  there  laid  down.     But  the  utmost 
extent  to  which  the  court  go  in  that  case  is  to  hold  that  no 
proclamation  or  notice  is  necessary  to  give  validity  to  an  elec- 
tion when  the  term  is  fixed  by  law,  and  expires  by  limitation  at 
a  given  period,  and  the  office  is  to  be  filled  by  statute  at  the 
time  prescribed  by  law.    In  such  cases  it  is  held,  as  seems  to  be 
conceded  by  Mr.  Justice  Wright,  in  the  case  before  cited,  of 
People  V.  Cowles,  13  N.  Y.  350,  that  the  people  are  charged  with 
the  knowledge  of  the  law,  and  must  be  held  to  act  in  accord- 
ance with  that  knowledge.    In  such  case  the  election  must  be 
held  in  any  event,  and  it  is  not  in  any  way  dependent  upon 
any  extrinsic  or  contingent  event.    Though,  as  will  be  seen,  we 
do  not  approve  of  much  of  the  reasoning  from  which  our  pre- 
decessors deduced  this  conclusion,  as  we  shall  have  oocasion 
hereafter  to  explain,  yet  we  do  not  here  question  the  propriety 
of  that  judgment  upon  the  facts  stated.    In  People  v.  Porter,  6 
Cal.  26,  this  same  general  doctrine  came  under^  review.    That 
was  the  case  of  an  election  by  the  people  of  a  judge  of  the 
county  court,  to  fill  a  vacancy  occurring  by  the  resignation  of 
the  previous  incumbent.    No  proclamation  was  made  by  the 
governor.     The  governor  appointed  Mr.  Porter  after  this  elec- 
tion.    The  present  chief  justice  delivered  the  opinion,  and  after 
stating  the  facts,  says:  *'  This  being  the  case,  was  the  election 
of  Mr.  Leake,  which  occurred  on  the  fifth  of  September,  legal? 
The  law  provides  that  vacancies  in  certain  offices  shall  be  filled 
by  election  at  the  next  general  election  after  the  vacancy  occurs. 
To  render  such  election  valid,  it  is  necessary  that  it  shall  be 
conducted  in  the  manner  prescribed  by  law.     The  law  requires 
that  the  governor  shall  make  proclamation  for  thirty  days  prior 
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tM  each  general  election,  designatdng  the  offices  to  be  filled  at 
such  election.  The  supervisors  of  each  county  are  required  to 
^ve  notice  for  at  least  ten  days,  by  posting  a  copy  of  such  proc- 
lamation at  each  place  of  holding  the  election  in  the  county, 
fltnd  inserting  the  same  in  a  newspaper,  if  one  be  published  in 
i;lie  county:  See  Stats.  1855,  p.  160. 

<<  No  such  notice  was  or  could  have  been  given  in  this  case, 
tiiere  not  being  thirty  days  intervening  between  the  date  of  the 
letter  of  resignation  and  the  day  of  election.  The  order  pub- 
lished by  the  supervisors  of  said  county,  being  without  author- 
ity of  law,  was  a  nullity.  It  is  contended  that  the  statute 
requiring  proclamation  to  be  made  of  the  offices  to  be  filled  is 
merely  directory,  and  that  a  failure  to  give  such  notice  will  not 
^vitiate  an  election.  The  case  of  People  v.  Brenham,  8  Oal.  491, 
is  cited  in  support  of  this  doctrine. 

"  The  opinion  in  that  case  does  not  go  to  the  extent  claimed  by 
oounsel,  and  is  not  applicable  to  the  case  under  consideration. 
I  understand  the  decision  to  apply  only  to  general  elections,  or 
elections  to  fill  vacancies  occasioned  by  the  operation  of  law. 
The  question  involyed  was  the  validity  of  an  election  held  under 
the  charter  of  the  city  of  San  Francisco,  to  fill  vacancies  oooa- 
flioned,  not  by  resignation,  but  by  reason  of  the  expiration  of 
the  term  for  which  the  incumbents  were  elected.  The  court 
properly  held  that  the  failure  of  the  incumbent  to  give  the  re- 
quired notice  could  not  deprive  the  people  of  their  right  under 
the  law  to  elect  their  officers.  But  it  has  nowhere  been  decided 
that  such  notice  is  not  essential  to  the  validity  of  all  special  elec- 
tions. An  election  to  fill  a  vacancy  occasioned  by  death  or 
resignation  of  an  officer  is  a  special  election,  and  the  provision 
of  our  laws,  which  requires  such  elections  to  be  held  at  the  same 
time  and  place  with  general  elections,  does  not  change  their 
character. 

"It  is  essential  to  the  proper  exercise  of  the  elective  fran- 
chise that  the  voters  should  be  informed  of  the  officers  in  which 
vacancies  have  occurred,  before  each  general  election,  in  order 
.that  they  may  select  fit  and  proper  persons  to  perform  the  dufiea 
of  such  office. 

**  The  law  gives  notice  of  those  offices  which  are  vacant  1^ 
reason  of  the  expiration  of  the  term  of  the  incumbent.  The  law 
also  provides  that  the  governor  of  the  state  shall,  by  proclama- 
tion, give  notice  of  such  vacancies  as  are  occasioned  by  death, 
resignation,  or  removal  from  office;  and  without  this  notice,  eleo- 
tions  to  fill  such  vacancies  are  invalid.'* 


reosooB  expressed  in  the  case  of  Brenhato.  The  ioferenoe  would 
Beem  to  be  that  he  considered  the  doctrine  of  Porter's  case  ai 
cuDflictiDg  with  that  of  BreDbam's. 

It  is  difficult  to  see  the  distinotiOD  in  principle  between  this 
last  case  and  that  at  bar.  If  Moneon  had  not  resigned,  he 
woald  have  been  entitled  to  hold  for  this  short  term — that  is, 
for  the  period  intervening  between  the  election  and  January, 
1869.  This  period,  indeed,  was  a  portion  of  bis  term  of  sis 
jears,  commencing  from  Jannac;  1, 1853.  There  was,  then,  « 
vacancy  for  this  period.  This  vaeanoy  did  not  exist  hj  opem- 
tion  of  Uw,  in  the  sense  in  which  tiiose  words  are  used  t»y  the 
court  la  the  extiaoU  just  given.  And  therefore,  within  the  doo 
trine  of  that  case,  it  was  aeoessarj  for  the  pahlic  notice  reqaired 
by  the  statute  to  be  given.  The  argument  that  as  Botts  was  ap- 
pointed to  fill  Monaon's  place,  and  aa  hj  the  constitutiDn  Botta'd 
appointment  could  last  only  until  the  election,  the  vacancy 
left  in  the  balance  of  the  term,  hy  operation  of  law,  cannot  be 
upheld.  In  the  first  place,  it  cannot  be  assumed  that  all  the 
voters  of  the  country  necessarily  knew  that  Monson  had  resigned 
and  Botts  had  been  appointed  to  succeed  him.  Even  if  the 
^owledge  of  the  fact  could  be  assumed  in  this  particular  case, 
it  woald  make  but  little  for  the  argument,  for  we  are  now  discuss- 
ing, not  an  isolated  case,  hut  the  general  principle.  The  law  acta 
by  general  rules,  not  by  exceptional  or  particular  instances,  and 
whatever  may  be  the  merits  or  demits  of  the  given  case,  they 
must  yield  to  the  rule  which  is  to  govern  all  cases  arising  under 
the  law.  Thus  the  very  rule  invoked  here  is,  that  the  people 
are  presumed  to  know  the  law,  and  that  it  required  an  election 
to  be  held  for  this  term  in  Beptember,  when  it  is  quite  evident 
that  the  people  knew  no  such  thing.  But  still  we  must  give 
effect  to  sncb  general  prnciples  of  preBmsption,  against  ooz 
very  strong  assurance,  that  in  particular  instances  they  were  not 
true  as  matter  of  fact.  The  very  reason  why  a  proclamation  ia 
ordered  to  be  made  is  because  it  is  supposed  that  the  people 
would  not  otherwise  know  the  fact  proclaimed.  We  cannot  pre- 
sume, as  matter  of  law,  that  they  did  know;  still  less  can  we 
presume  they  knew  that  an  election  was  legal  and  proper  in  the 
face  of  the  governor's  proclamation,  which  impliedly  asserted 
the  contrary,  by  giring  notice  that  an  election  would  be  held  to 
fill  many  offices,  among  which  this  was  not.  And  the  facta  in 
the  record  go  to,  show  that  the  people  generally  did  not  so  im> 
detstand  or  believe. 
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We  have  thus  reTiewed  the  authoritieB  cited,  and  they  certainly 
fail  to  show  that  the  position  of  the  relator  is  sustained  by  any 
authority  directly  to  the  point,  and  of  controlling  weight  And 
we  are  entitled  to  conclude,  from  the  ability  and  research  of  the 
counsel,  that  they  have  not  been  cited  because  none  such  exist. 
Wc  have  examined  with  care  the  authorities  within  our  reach, 
and  have  not  been  more  successful  than  the  learned  counsel. 
We  think,  however,  that  the  examination  we  have  made  shows 
the  truth  of  Mr.  Justice  Wright's  observations,  that  no  author- 
ity can  be  found  which  authentically  holds  (for  the  doctrine  of 
People  V.  Cawles,  13  N.  Y.  360,  is  mere  obiter)  that  an  election 
held  without  notice,  to  fill  a  vacancy,  is  valid.  The  case  of 
People  V.  Porter,  supra,  is  the  other  way;  and  while  the  follow  * 
ing  cases  do  not  expressly  hold  that  the  notice  is  essential,  yet 
they  evidently  go,  more  or  less  directly,  upon  the  idea  that  it  is: 
Cavia  v.  Bobertson,  9  N.  H.  524;  Northwood  v.  Barrington,  Id. 
869;  People  Y.WhUeside,  23  Wend.  9;  CHlmore  v.  EoU,  4  Pick. 
267;  see  also  Eobbs  v.  Oetchell,  8  Oreenl.  187;  Tucker  v.  Aiken, 
7  N.  H.  113.  While  the  principle  which  establishes  the  line  of 
discrimination  between  acts  directory  and  acts  indispensable 
dearly  indicates  the  correctness  of  the  rule  we  have  adopted — ^a 
rule  supported  by  the  clear  and  cogent  reasoning  of  Mr.  Justice 
Wright,  and  those  associates  who  agreed  with  him  in  the  case 
of  Oowles.  Nor  do  we,  as  before  intimated,  see  the  force  of  the 
reasoning  urged  in  favor  of  the  contrary  view.  The  argument 
ab  inconvenienti  is  far  from  the  most  logical  and  satisfactory. 
It  is  easily  answered,  too,  by  corresponding  evils  on  the  other 
side  of  the  proposition. 

It  is  true,  the  governor  may  prolong  or  increase  his  power  by 
failing  to  make  the  proclamation.  But  this  cannot  be  expected 
in  these  cases  of  vacancy,  nor  indeed  in  any  cases.  It  is  not 
to  be  supposed  that  the  executive  will  prove  derelict  to  his 
duty,  especially  for  so  small  an  object.  The  same  argument 
would  deny  all  but  a  scanty  portion  of  his  power.  Under  tho 
pardoning  power,  he  might,  by  a  system  of  universal  pardons, 
practically  abrogate  the  whole  criminal  law;  indeed,  he  might 
introduce  general  anarchy  by  refusing  to  execute  the  laws.  The 
legislature  may  dissolve  the  government  by  refusing  to  levy 
taxes  or  to  make  appropriations,  but  these  possible  abuses  of 
power  are  not  reasons  for  refusing  to  give  or  acknowledge  it. 
The  evils  on  the  other  side  are  more  probable  of  occurrence,  and 
dcarcely  less  injurious  in  character.  If  we  hold  to  the  principle 
that  whenever  a  vacancy  happens  an  election  may  be  valid  with- 


This  cose  may  not  afford  an  illUBtration,  bat  otherB  would. 
Where  votild  be  the  limits  of  the  prinoiple? — for  we  must  have 
Bome  general  rule.  It  would  apply  to  diBtricte  of  more  than 
one  county  as  well  as  smaller  districta;  to  cases  of  vacancy  in 
other  offices  as  well  as  those  of  jodges;  and  to  judges  of  th« 
supreme  court  as  well  as  of  districts  and  counties.  If  death  or 
resignation  happens  the  day  before  the  election,  and  when  the 
fact  was  unlcnown — possibly  kept  concealed  by  design — all  that 
it  would  be  necessary  for  a  man  to  do  would  be  to  get  a  few 
votes — it  matters  not  bow  few — and  he  could  get  the  office,  not 
only  without  but  against  the  will  of  the  great  body  of  the  peo- 
ple. The  establishment  of  the  principle  would  beget  a  laxiljy  ia 
the  giving  of  this  public  notice  of  elections  which  might  keep 
the  people,  in  many  instances,  in  ignorance  of  the  offices  V>  Im 
filled  at  the  various  elections;  and  all  this  is  to  be  done  becc  "ae 
of  a  legal  presumption  of  "  knowledge  by  the  people  of  law  aud 
facts,"  which  every  man  knows  ia  not  always  posseased  even  t^ 
the  best  infonned,  of  which  this  case  is  itself  a  sufficient  iUas- 
tration.  We  cannot  hold  as  nugatory  a  plain  statotoiy  enact- 
ment upon  reasons  so  unsatisfactory.  We  think  we  have  shown 
that  the  definition  given  by  the  authorities  of  directory  acto, 
namely,  those  which  are  not  of  the  substance  of  the  thing  pro- 
vided for,  has  no  application  to  this  statute;  that,  on  the  con- 
traty,  the  means,  and  only  sure  and  efficient  means,  of  bringing 
Id  tbe  people  authentic  knowledge  of  their  electoral  righte  and 
duties  is  of  the  very  substance  of  the  election  at  which  they  ore 
to  exercise  them;  and  that,  if  we  hold  iu  cases  of  vacancies  that 
the  act  requiring  this  proclamation  which  gives  this  intelligence 
is  merely  directory,  and  therefore  to  be  followed  or  not  at  pleas- 
ure, we  may,  wiib  the  same  propriety,  set  aside  every  provision 
of  law  regulating  the  time,  place,  and  manner  of  elections.  We 
should  thus  hold  that  au  election  may  be  independent  of  legis- 
lative control,  protection,  or  regulation. 

No  censure  is  properly  attributable  to  the  executive  depart- 
ment for  its  failure  to  insert  this  term  in  the  proclamation;  for 
the  question  as  to  the  existence  of  this  fraction  of  time  as  a 
period  to  be  filled  by  popular  election  was  a  new  and  by  no 
means  a  clear  one;  nor  do  we  now  decide  that  it  did  constitute 
BDch  a  term  oa  to  have  called  for  this  action. 

This  view  being  decisive  of  the  relator's  cose,  it  ia  not  uecea- 
Baiy  for  us  to  pass  upou  the  other  questions  raised  in  the  cose. 
Some  of  them  arise  iu  utber  cases  before  us,  aud  will  be  diB> 
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posed  of  when  those  causes  shall  be  determined.     Nor  is  it  neces- 
sary to  consider  by  what  title  the  incumbent  holds  the  office 
in  question.    It  is  sufficient  that  the  relator  has  no  title  to  it. 
The  judgment  of  the  twelfth  district  court  is  affirmed. 

Tbbbt, C.  J.y  concurred. 

Field,  J.,  dissented.  

The  pbzkcipal  oasb  is  oitid  to  tiM  poiat  thataa  deotkm  to  fill  a  ¥mm»^ 
in  an  office  caused  by  the  resignation  of  the  inooinbent  ia  a  ipecial  election, 
and  it  is  ueceesary  that  the  governor  ehonld  iMoe  a  prodamafelon  calling  for 
an  election  to  fill  the  same  before  it  can  be  validly  filled,  in  People  ▼.  Rot- 
borough,  14  Gal.  181;  People  ▼.  Marlin,  12  Id.  409;  SawperY.  Hwydifm^  1  Nov. 
60;  see  also  PtopU  ▼.  WeJU^  11  Oal.  329,  approving  the  principal 


BuTiB  Oanal  Aia>  DrroH  Go.  t;.  Yauohh. 

[11  Oaufobmu.  148.] 

Ch»  Who  Conyxtb  Watbb  bt  Mkaks  or  Abteizcial  Canals  nrao  Nas- 
UBAL  Stbsaii  ir  Whigh  Akotheb  has  Watbb  Right  by  prior  appro- 
priation  may  afterwards  divert  an  eqnal  amonnt  above  the  latter's  dam, 
provided  he  does  not  injure  his  right. 

Fbiob  Right  to  Usb  ov  Katttilal  Watbb  ot  Stream  does  not  entitle  the 
owner  of  snob  a  right  to  the  exclnsive  nse  of  the  channeL  8o  long  as 
his  water  right  is  not  interfered  with*  there  is  no  reason  why  the  bed 
of  the  stream  may  not  be  used  by  others  as  a  channel  for  ocndiioting 
water.  If  such  prior  owner  receives  his  fall  supply  as  prior  to  the  use 
of  the  channel  by  others  to  carry  water  introduced  therein,  he  has  no 
cause  for  complaint. 

BVBDBN  OT    PBOOf    IS  OH    PaBTT  WhO    GoNTBTS  WaTBB    INTO    StBBAM 

ABOVB  Ajiothbb's  Dax,  where  the  latter  has  a  water  right,  and  who 
wishes  to  divert  such  water  before  it  reaches^the  dam,  to  show  that  he 
diverts  no  more  than  he  conveyed  into  the  stream.  Ho  must  show 
dearly  to  what  portion  he  is  entitled.  He  can  claim  ouly  such  portion 
aa  is  established  by  decisive  proof.  The  enforcement  of  his  right  must 
leave  the  opposite  party  in  the  nse  of  the  full  quantity  to  which  he  was 
originally  entitled. 

Appeal  from  the  district  court  of  Amador  oounly.  The 
opinion  states  the  facts. 

W.  W.  Cope^  for  the  appellant. 

BcbiTMon^  Beatty,  and  Heacock,  for  the  respondents. 

By  Court,  Fdeld^  J.  The  plaintiffs  claim,  under  the  first  ap- 
propriators,  the  right  to  the  waters  of  the  south  fork  of  Jackson 
creek,  in  the  county  of  Amador,  and  previous  to  and  at  the  time 
of  the  diyersion  by  the  defendants,  which  is  the  occasion  of  this 

Am.  Dao.  Yoi*.  LXZ— 49 
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suit,  were  the  owners  of  a  line  of  ditoh  and  of  flumes  and  aqae- 
ducts,  into  which,  bj  means  of  a  dam  constructed  across  the 
stream,  they  diverted  the  waters  from  the  natural  channel  of 
the  fork,  and  conducted  the  same  to  adjacent  mining  ground  to 
be  used  for  mining  purposes. 

The  defendants  are  the  owners  and  in  possession  of  valuable 
mining  ground  situated  on  the  north  side  of  the  fork,  and  are 
endeayoring  to  obtain  the  requisite  supply  of  water  for  its  sue- 
cessful  working  from  the  north  fork  of  the  Mokelumne  river 
and  its  tributaries,  through  the  Amador  county  canal,  under  a 
contract  with  the  owners  of  the  canal.  For  that  purpose  the 
water  is  conducted  from  the  canal  by  artificial  channels  to  a 
natural  gulch  or  ravine,  from  which  it  is  emptied  into  the  south 
fork  of  Jackson  creek,  above  the  dam  of  the  plaintifEs.  About 
a  mile  below  the  point  where  the  water  is  thus  emptied,  the  de- 
fendants have  constructed  a  ditch  leading  to  their  mining 
ground,  into  which  by  means  of  a  dam  at  its  head  thrown 
across  the  fork,  they  divert  a  portion  of  the  waters  flowing  in 
the  channel,  and  it  is  this  divei'sion  which  is  the  subject  of  com- 
plaint in  this  suit.  The  quantity  of  water  diverted  does  not  equal 
the  quantity  emptied  into  the  fork  from  the  Amador  county  canal 
through  the  ravine  or  gulch  designated.  Upon  these  facts,  the 
single  question  is  presented,  whether  the  defendants,  after  the 
mingling  of  the  water  conducted  by  them  from  the  canal  with 
the  waters  naturally  flowing  in  the  fork,  possess  the  right  to 
take  out  an  equal  or  less  quantify  from  the  stream;  or  is  the 
right  of  the  defendants  to  the  use  of  the  water  whilst  in  the 
ravine,  or  to  the  use  of  an  equal  quantify,  lost  by  its  subsequent 
mingling  with  natur^  waters  of  the  fork? 

This  case  is  similar  in  its  material  features  to  that  of  Hoffman 
V.  Stone,  7  Gal.  46.  In  that  case  the  plaintiffs  were  the  prior  ap* 
propriators,  and  as  such  entitled  to  the  waters  of  a  stream  caUed 
Dutch  gulch,  the  channel  of  which  was  dry  at  certain  seasons 
of  the  year.  This  channel  the  defendants  used  as  a  connecting 
link  between  two  canals  constructed  by  them,  empiying  their 
waters  by  one  canal  into  the  channel,  and  subsequently  divert- 
ing them  by  means  of  a  dam  into  the  other.  The  ploLntiSis  in 
that  case,  who  were  the  owners  of  a  ditch  which  received  its 
supply  of  water  from  the  creek,  obtained  a  judgment  perpetu- 
ally enjoining  the  defendants  from  diverting  the  water  from 
the  main  channel  so  as  to  prevent  it  from  flowing  down  to 
the  extent  of  the  capacity  of  their  ditch.  But  on  appeal  the 
judgment  was  reversed,  and  this  court,  per  Murray,  0.  J.,  said: 
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**  The  plaintiffs  being  the  prior  locators,  it  would  follow  that 
any  interference  with  the  waters  of  Dutch  gulch  would  be  an 
infraction  of  their  rights.  But  the  appropriation  of  the  waters 
clid  not  give  them  the  exclusive  use  of  the  bed  of  the  stream. 
"We  see  no  reason  why  it  might  not  be  used  by  others  as  a  chan- 
nel for  conducting  water,  so  long  as  it  did  not  interfere  with 
their  rights.  If  the  defendants  were  diverting  the  natural  water 
of  the  stream,  as  well  as  that  brought  into  it  by  themselves,  then 
the  plaintiffs  would  have  a  just  cause  of  complaint.*' 

In  the  case  at  the  bar  the  channel  of  the  south  fork  of  Jack- 
son creek  is  used  as  a  connecting  link  between  the  Amador 
cx>unty  canal  and  the  ditch  of  the  defendants.  The  water  from 
the  canal  is  emptied  into  the  fork  with  no  intention  of  aban- 
doning its  use,  but  for  the  sole  purpose  of  supplying  the  ditch. 
The  principle  difference  between  this  case  and  that  of  Hoffman 
▼.  Stone,  7  Cal.  46,  is  the  mingling  of  the  water  introduced  by 
the  defendants  with  the  waters  of  the  creek.  In  that  case  the 
channel  of  the  stream  was  dry  in  certain  seasons  of  the  year, 
and  at  the  time  the  suit  was  brought  there  was  no  natural  water 
flovring  in  it.  But  it  does  not  appear  that  this  circumstance 
had  any  controlling  influence  upon  the  decision.  The  point 
BetUed  in  that  case  is  this:  that  the  prior  right  to  the  use  of  the 
natural  water  of  a  stream  does  not  entitle  the  owner  of  such  a 
light  to  the  exclusive  use  of  the  channel.  So  long  as  his  right 
is  not  interfered  vrith,  there  is  no  reason  why  the  bed  of  the 
stream  may  not  be  used  by  others  as  a  channel  for  conducting 
water.  If  the  plaintifSs  in  the  present  case  receive  their  full 
sapply,  as  previous  to  the  introduction  of  water  by  the  defend- 
antSy  they  have  no  cause  of  complaint. 

It  does  not  necessarily  follow  that  the  water  introduced  by 
ibe  defendants  became  subject  to  the  use  of  the  plaintiffs,  be- 
caose  its  identity  was  lost  by  being  mingled  with  tiie  water  nat- 
urally flowing  in  the  creek.  The  rights  of  the  parties,  after  such 
mingling,  are  not  unlike  the  rights  of  the  owners  of  goods  of 
equal  value  after  their  mixture — ^both  are  entitled  to  take  their 
given  quantity.  Where  there  is  a  confusion  of  goods  willfully 
made  by  one  owner  without  the  consent  of  the  other,  so  that  it 
becomes  impossible  to  distinguish  what  belongs  to  each,  the 
common  law  gives  the  entire  property  to  the  injured  party. 
"  But  this  rule,"  says  Kent,  **  is  carried  no  further  than  neces- 
sity requires;  and  if  the  goods  can  be  easily  distinguished  and 
separated,  as  articles  of  furniture,  for  instance,  then  no  change 
of  property  takes  place.    So  if  the  com  or  flour  mixed  together 


vere  of  equal  vBiue,  then  the  injured  put;  takes  hiB  given  qnun 
tity,  aijd  not  the  whole:"  2  Kent's  Com.  S65;  Luptun  v.WhOe. 
Is'Ves.  432. 

Xhe  plaintiffs  rely,  with  apparent  confidence,  upon  the  case  ci 
Mdn  T.  Simpson,  3  Cal.  249  [58  Am.  Dec.  4081.  ^  ^1^^  '^'^^  ^^ 
plaintiffs  were  the  prior  appropriators  of  the  water  of  Shadjr  creek, 
having  diverted  the  same  by  a  dam  across  the  stream.  The  defeud- 
acte  by  like  means  obtained  the  water  of  Bloody  run  and  OrisElj 
oanyou,  which  theybrought  to  a  place  known  as  Cherokee  conmL, 
where,  after  its  use,  it  passed  from  their  possession,  and  foand 
ita  way ,  by  natural  channels  and  the  natural  level  of  the  connby, 
to  Shady  creek,  at  a  point  above  the  dam  of  the  plaintiffi.  And 
when  the  defendants  undertook  to  retake  from  Shady  creek  a 
quantity  of  water  equal  to  that  which  thus  found  its  way  into 
the  channel,  the  court  held  their  rights  to  the  water  were  gone. 
"  'When  the  water  of  Grizzly  canyon  and  Bloody  ran,"  said  the 
court,  "  left  the  possession  of  the  defendants  at  Cherokee  conal, 
all  right  to  and  interest  in  that  water  was  lost  by  the  defend- 
ants. It  might  be  made  the  proper^  of  whomsoever  chose  to 
possess  it.  Without  the  agency  of  the  defendanta  it  found  ita 
way  into  Shady  creek,  joining  the  waters  there  in  the  possession 
of  the  plaintiffs,  and  became  a  part  of  the  body  of  water  used 
and  possessed  by  them." 

It  is  very  evident  that  the  court  considered  the  fact  that  the 
water  had  passed  from  the  possession  of  the  defendanta  and 
found  its  way  to  Shady  creek,  without  their  agency,  as  material 
circumstances  of  the  case;  in  other  words,  it  regarded  the  water 
as  having  been  abandoned.  This  is  the  view  taken  by  Mr.  Chief 
Justice  Murray  when  he  notices  the  objection  that  Hoffman  v. 
Stone,  7  Cal.  46,  was  vrithin  the  rule  of  that  esse;  for  the  reason 
he  EtBsignH  as  an  answer  to  the  objection  is  the  finding  of  the 
jury  that  the  water  was  not  abandoned  by  the  defendants  and 
lefc  to  find  its  way  by  natural  channels  into  I>utch  gulch,  but 
was  turned  in  by  the  defendants,  making  the  gulch  a  oonneot- 
ing  link  of  their  ditch. 

There  may  be  some  difficulty,  in  coses  like  the  present,  in  de- 
termining with  exactness  the  quantity  of  water  which  parties 
are  entitled  to  divert.  Similar  difficulty  exiats  in  a  case  of  a 
mixture  of  wheat  and  com — the  quantity  to  be  taken  by  each 
owner  must  be  a  matter  of  evidence.  The  courts  do  not,  how- 
ever, refuse  the  conaiderBtion  of  such  subjects  because  of  the 
oompUcatod  and  embarrassing  character  of  the  questions  to 
which  they  give  rise.     If  exact  justice  cannot  be  obtained,  an 
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a.pproximatioii  to  it  must  be  sought,  care  being  taken  that  no 
ixi  jury  is  done  to  the  innocent  party.  The  burden  of  proof  rests 
'with  the  party  causing  the  mixture.  He  must  show  clearly  to 
ivliat  portion  he  is  entitled.  He  can  claim  only  such  portion  aa 
is  established  by  decisive  proof.  The  enforcement  of  his  right 
mtist  leave  the  opposite  party  in  the  use  of  the  full  quantity  to 
"wliich  he  was  originblly  entitled. 

Cases  involving  questions  of  analogous  character  and  equal 
difficulty  are  of  frequent  occurrence.  The  illustration  given 
by  the  defendants'  counsel  is  in  point.  A  constructs  a  ditch, 
and  appropriates  a  portion  of  the  water  of  some  stream  for 
mining  purposes;  B  subsequently  constructs  a  ditch  for  a  similar 
purpose,  tapping  the  stream.  A  then  enlarges  his  ditch,  de- 
stroying the  landmarks  of  its  original  capacity.  A  dispute  then 
arises  between  A  and  B  as  to  whether  A  is  not  diverting  more 
water  through  his  enlarged  ditch  than  he  is  entitled  to  by  virtue 
of  his  first  appropriation.  Here  the  quantity  of  water  to  which 
A  and  B  are  respectively  entitled  becomes  difficult  of  accurate 
adjustment;  and  if,  instead  of  two,  there  be  a  greater  number  of 
ditches  taking  water  from  the  same  stream,  questions  respecting 
the  conflicting  rights  of  the  parties  become  exceedingly  compli- 
cated and  embarrassing.  The  courts  do  not,  however,  as  we  have 
observed,  refuse  to  entertain  such  questions;  but  endeavor  to  re- 
lieve them  of  their  complication  and  embarrassment,  and  to  mete 
out  justice  to  all  parties:  Priest  v.  Union  Caned  Co,,  6  Cal.  170, 
and  White  v.  Ibdd's  VaUey  Water  Co. ,  8  Id.  443  [68  Am.  Dec.  838]. 
In  EmJbrey  v.  Oioen,  4  Eng.  L.  &  Eq.  470,  Baron  Alderson  ref en 
1.0  a  case  in  point.  "  There  was  a  case,''  says  the  baron,  "  of 
Dahin  v.  Cornish,  tried  before  me  at  Leeds,  in  1845,  where  water 
was  taken  from  the  river  Ayr  to  work  a  steam-engine.  There 
was  an  artificial  course  from  the  river  to  a  reservoir  in  the  yard  of 
a  mill ;  the  water  was  there  mixed  with  other  water  obtained  from 
the  earth,  the  whole  was  then  used  for  the  steam-engine,  what 
remained  was  transferred  into  another  tube  and  carried  back  to 
the  river;  and  the  question  was,  whether  this  was  an  injury  to 
some  other  mills  lower  down  on  the  stream.  We  took  much 
care  about  the  case,  and  I  left  it  to  the  jury  to  say  if  the  same 
quantity  of  water  continued  to  run  in  the  river  as  if  none  of  its 
water  had  ever  entered  the  premises  of  the  defendant,  and  if  so, 
he  was  entitled  to  their  verdict." 

The  first  appropriator  of  the  water  of  a  stream  passing  through 
the  public  lands  of  this  state  has  the  right  to  insist  that  the 
water  shall  be  subject  to  his  use  and  enjoyment  to  the  extent  of 
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his  original  appropiiatioii,  and  that  its  quality  shall  not  be  im- 
paired so  as  to  defeat  the  purpose  of  its  appropriation.  To  Hub 
extent  his  rights  go,  and  no  further.  In  subordination  to  these 
rights,  subsequent  appropriators  may  make  such  use  of  the 
channel  of  the  stream  as  they  think  proper,  and  they  may  mingle 
ivith  its  waters  other  waters,  and  divert  an  equal  quantity  as 
often  as  they  choose.  Whilst  resting  in  the  perfect  enjoyment 
of  their  original  rights,  the  first  appropriators  have  no  cause  of 
complaint. 

It  follows  that  the  court  below  erred  in  sustaining  the  de- 
murrer to  the  new  matter  set  up  in  the  answer,  and  the  judg- 
ment rendered  thereon  must  be  verersed,  and  the  cause  remanded 
for  further  proceedings. 

Ordered  accordingly. 

Tebbt,  C.  J.,  and  Baij>wdi,  J.,  concurred. 

Riparian  Riobtb.— The  sabjeot  of  riparian  rights  is  diaeuflMd  at  great 
langth  in  the  note  to  Heaih  ▼.  WUUaimBf  43  Am.  Deo.  26^283.  The  principal 
ease  is  cited  at  pages  281  and  282  of  this  note,  together  with  others  holding  a 
similar  doctrine.  The  principal  case  is  cited  in  LabdeU  ▼.  iSMNpson,  2  Kev. 
877>  where  the  ooort  discuss,  generally,  the  doctrine  of  riparian  righta  arising 
from  prior  appropriation.  The  main  point  in  the  principal  caae  is  not  ad- 
Tsrted  to. 


Johnson  v.  Johnson. 

(11  OAJdwcaaax,  9».] 

In  Axmom  loa  PAaTmoN  or  Ooiimunitt  Pbopxbtt,  Fabtib  hativb 
BiBN  DiTOBOBD,  it  appeared  that  the  defendant  was  in  possession  of  ths 
lots  sought  to  be  partitioned,  nnder  a  defectiTe  title,  prior  to  his  mar* 
riage  with  plaintiff,  and  that  after  marriage  he  purchased  the  lots  with 
common  funds,  and  took  a  warranty  deed  therefor:  Held,  that  the  lots 
were  community  property  and  should  be  dirided,  and  that  defendant 
having  purchased  the  lots  with  common  funds,  and  taken  a  warranty 
deed  therefor,  he  was  estopped  to  deny  that  he  acquired  a  good  title  by 
the  purchase. 

Appsal  from  fhe  district  court  of  Sacramento  county.  Ttw 
opinion  states  the  facts. 

Crocker  and  Bdtnnson^  for  the  appellant. 

C,  Cole,  for  the  respondent. 

By  Court,  Tebbt,  C.  J.  This  is  an  action  for  the  partition  of 
common  property;  the  marriage  contract  between  the  parties 
haying  been  dissolved  by  decree  of  a  competent  court. 

It  appears  that  at  the  time  of  the  marriage,  defendant  was  in 
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possession  of  certain  lots  to  which  he  had  no  title,  his  claim 
being  based  upon  a  paper  not  under  seal,  purporting  to  trans- 
fer a  mule  and  draj,  and  an  "  interest  in  the  possession  of  the 
lots."  After  the  marriage,  defendant  purchased  the  lots,  taking 
a  deed  with  covenants  of  warranty,  the  purchase  money  being 
paid  from  common  funds.  The  premises  were  occupied  as  a 
homestead  until  the  dissolution  of  the  marriage. 

The  defense  set  up  is,  that  the  lots  are  the  separate  property 
of  the  defendant,  owned  by  him  before  marriage;  that  the  pur* 
chase  of  an  adverse  claim,  which  was  a  cloud  upon  his  title,  did 
not  change  the  character  of  the  property;  and  that  plaintiff  was 
only  entitled  to  claim  the  moiety  of  the  money  expended  in  the 
purchase  of  the  outstanding  title. 

The  court  below  decreed  the  title  purchased  by  the  common 
fund  to  be  common  property,  and  directed  defendant  to  convey 
to  plaintiff  one  undivided  one  half  of  the  interest  acquired  bj 
the  purchase. 

The  objection  to  this  decree  is,  that  it  does  not  finally  deter- 
mine the  rights  of  the  parties. 

The  act  defining  the  rights  of  husband  and  wife  (Wood's  Dig. 
487)  provides  that  "upon  a  dissolution  of  the  marriage  by  the 
decree  of  any  court  of  competent  jurisdiction,  the  commor 
property  shall  be  equally  divided  between  the  parties." 

We  think  it  clear,  from  the  testimony,  that  the  lots  in  ques- 
tion were  common  property;  defendant  had  no  pretense  of  title 
before  coverture,  and  having,  with  the  common  fund,  purchased 
from  another  under  a  deed  of  warranty,  he  is  estopped  to  deny, 
as  far  as  plaintiff  is  concerned,  that  he  acquired  a  good  title  by 
the  purchase. 

Judgment  reversed,  and  case  remanded,  with  directions  that 
the  court  below  proceed  to  make  a  division  of  the  premises  in 
question  as  the  common  property  of  the  parties^  and  respond- 
ent recover  costs. 

FnBLD  and  Baldwin,  JJ.,  concurred. 


RXTTEB  V.  SOANNELL. 

[11  Oauvoshia,  388.] 

Ovfiom's  RinTBN  to  Levy  op  Wbit  of  Attacumbht  mksd  not  Set  om 
All  Acts  Nkcessakt  to  Valid  Lkvt.  The  general  mle  with  regMcd 
to  the  exeoation  of  mesne  process  is,  that  all  presumptions  are  in  favor  of 
the  regnlarity  of  the  acts  of  the  officer,  and  that  a  retom  which  simply 
that  the  process  Was  executed  is  sufficient  prtjua  /aeie  to  show  a 
aod  proper  execatioiw 


776  BrrrsB  i;.  Sgannelu  [Gal 

It  Sxems  that  Titls  of  Pubobasbb  or  Real  Estaxb  at  Smoun^  Qjllm 

Depbndb  upon  the  execution,  levy,  and  sale,  and  cannot  be  affected  bj 

the  return. 
Return  or  Writ  of  Attachment  that  It  had  been  Sbbykd  bt  Posedto 

Copt  thebeop  on  Premises  is  aafficient,  withoat  stating  that  thoj 

were  at  the  time  unoccupied. 
Loar  OF  Attachment  cpon  Real  Estate  Takes  Eifect  Ixxediazbl.t 

UPON  Levy  thereof,  and  the  deposit  of  a  copy,  with  a  deecriptioo  of 

the  land  attached,  with  the  county  recorder. 
NoTBOB — ^Deposit  in  Recobdeb's  Office  of  Copt  of  Wbit  of  Ateaob- 

MENT,  with  a  description  of  the  property  attached,  is  sufficient  to  operate 

as  notice  of  the  lien  to  third  parties.    Mortgage  taken  after  socfa  depoeift 

is  subject  to  this  lien. 
MnxAKE  IN  Date  of  Rbtubh  of  Wbit  of  Attaohmbiit  mat  be  Cobi- 

BEOTED  AT  AnT  TIMB, 

PBooBEDiNa  to  enjoin  the  Bale  of  xeal  estate  under  exeoatioa. 
The  attachment  in  this  case  was  levied  on  the  premises  Novem- 
ber 18,  1854,  and  a  copy  thereof  was  deposited  in  the  office  of 
the  county  recorder  on  the  same  day.  Indorsed  upon  this  copy 
was  a  return  by  the  sheriff,  certifying  that  he  had  that  day  levied 
the  writ  upon  all  the  right,  title,  and  interest  of  the  defendants 
therein  in  certain  lands,  which  he  proceeded  to  describe.  The 
writ  of  attachment  was  filed  in  the  clerk's  office  December  18, 
1854.  The  return  indorsed  upon  it  was  the  same  as  that  in- 
dorsed upon  the  copy  in  the  recorder's  office,  except  that  it  vras 
dated  October  80, 1854,  and  certified  that  it  was  served  "  by 
posting  a  copy  of  the  within  writ  on  the  above-described  land, 
and  registering  the  same  in  the  office  of  the  county  recorder." 
Plaintiff 's  title  is  based  upon  a  mortgage  executed  and  recorded 
on  the  ninth  day  of  December,  1854,  and  the  question  in  this 
case  is  whether  the  attachment  was  so  levied  as  to  create  a  valid 
lien  prior  to  plaintiff's  mortgage.  The  objections  to  the  valid- 
ity of  the  levy  appear  from  the  opinion. 

Naihaniel  Bennett  and  John  SaJUerlee^  for  the  appellants. 
J,  B.  Edfi,  for  the  respondent. 

By  Court,  Tebbt,  C.  J.  The  objections  to  the  validity  of  the 
attachment  are:  1.  That  the  return  does  not  state  with  sufficient 
particularity  the  acts  which  constituted  the  levy;  2.  That  the 
return  is  contradicted  in  an  important  respect  by  the  copy  filed 
in  the  recorder's  office. 

Upon  the  first  point,  it  is  contended  that  every  act  which  is, 
under  the  statute,  requisite  to  the  validity  of  an  attachment  of 
real  estate,  should  be  affirmatively  shown  by  the  return;  and 
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that,  inasmnch  as  it  is  shown  in  this  case  that  the  levy  was  made 
b J  posting  a  copy  of  the  writ  on  the  premises,  the  return  should 
show  that  the  premises  were  at  the  time  unoccupied,  in  which 
case  only  could  a  valid  levy  be  made  in  the  manner  stated. 

Our  statute  prescribes  the  manner  in  which  real  estate  may 
be  attached,  but  contains  no  express  provisions  requiring  that 
all  the  acts  necessary  to  a  valid  levy  shall  be  set  out  in  the 
return,  and  we  think  the  rule  contended  for  was  not  contem- 
plated by  the  legislature— that  it  is  not  warranted  by  the  lan- 
guage of  the  statute  or  supported  by  authority.  The  general 
rule  with  regard  to  the  execution  of  mesne  process  is,  that  all 
presumptions  are  in  favor  of  the  regularity  of  the  acts  of  the 
officer,  and  that  a  return  which  simply  states  that  the  process 
was  executed  is  sufficient,  primafacie,  to  show  a  due  and  proper 
execution.  See  KeiMey  v.  Borum,  2  How.  (Miss.)  683;  Thomp* 
soil  V.  Thompson,  Id.  787;  SnvUh  v.  Cohea,  B  Id.  86. 

The  authorities  cited  by  the  respondent,  WiUiama  v.  Armory, 
14  Mass.  20,  and  4  Fhill.  Ev.  804,  in  support  of  his  construo- 
tion,  are  decisions  upon  returns  to  executions  under  statutes  au- 
thorizing the  lands  of  the  debtor  to  be  appraised  and  delivered 
to  the  plaintiff  at  their  appraised  value  in  satisfaction  of  his 
judgment,  and  if  not  redeemed  within  a  time  limited,  to  vest 
absolutely  in  the  judgment  creditor.  In  such  cases,  as  the  re- 
turn constitutes  an  important  part  of  the  parly's  title,  the  utmost 
particularity  of  statement  is  required,  and  a  slight  omission  will 
vitiate  the  levy.  But  a  very  different  rtde  obtains  with  regard 
to  attachments.  In  Taylor  v.  MirUer,  11  Pick.  848,  the  supreme 
court  of  Massachusetts  says:  ''  There  is  a  manifest  distinction 
in  principle  between  a  process  which  divests  the  title  of  tht 
debtor,  and  transfers  his  property  against  his  will,  and  one 
which  merely  creates  a  lien." 

In  other  states,  where  a  sale  imder  execmtion  is  required  to 
divest  the  title  of  the  debtor,  a  different  rule  has  been  estab- 
lished; and  it  has  been  held  that  the  title  of  a  purchaser  at 
sheriff's  sale  depends  upon  the  execution,  levy,  and  sale,  and 
cannot  be  affected  by  the  return.  In  Jackson  v.  Stembergh,  1 
Johns.  Cas.  168,  the  court  says:  "  But  the  sheriff's  return,  in  my 
opinion,  was  not  essential  to  the  title  of  the  purchaser;  that  title 
was  not  created  by  or  dependent  on  the  return,  but  was  derived 
from  the  previous  sale  made  by  the  sheriff  by  virtue  of  his' 
writ The  sale  and  the  sheriff's  deed  are  sufficient  evi- 
dence of  the  title;  and  if  the  purchaser  can  show  that  the 


sheriff  bad  authority  to  sell,  it  ia  enough,  and  he  need  look  no 
further." 

The  case  of  MicheWa  Leasee  v.  Lipe,  8  Yeig.  179  [29  Ara.  Dec. 
116],  is  to  the  same  effect.  In  the  case  of  Wkeaton  v.  Sexton,  4 
Wheat.  GOS,  plaintiff  claimed  title  as  a  puichaaer  at  a  sale  under 
an  execution  which  had  never  been  letumed,  the  sale  baTing 
token  place  after  the  return  day  of  the  writ.  The  court  in- 
Btruoia  the  jury  that  if  "  the  writ  Ji  fa.  was  levied  by  the  mar- 
shal upon  the  property  in  qaestion  before  the  return  day  of  the 
writ,  it  WBB  lawful  for  him  to  sell  the  same  under  and  by  virtue 
of  said  writ,  and  that  the  facts  respecting  said  sale  might  be 
proven  by  parol."  An  exception  was  taken  by  defdndants  to 
this  inetmction,  and  npgn  appeal,  the  supreme  court  of  tba 
United  States  said  in  reference  to  it;  "The  court  below  was 
unquestionably  right  in  the  instruction.  The  purchaser  de- 
pends on  the  judgment,  the  levy,  and  the  deed;  all  other  ques- 
tions are  between  the  parties  to  the  judgment  and  the  marshal. 
Whetiierthe  marshal  sells  before  orafter  the  return  day,  whether 
he  makes  a  correct  return,  or  any  retoro  at  all  to  the  writ,  is  im- 
msterial  to  the  purchaser,  provided  the  writ  was  duly  issued, 
and  the  levy  made  before  the  return  day." 

It  seems  to  follow  from  these  authorities  that  the  lien  of  the 
attaching  creditor  took  effect  immediately  apon  the  levy  of  the 
attachment,  and  the  deposit  of  the  copy,  with  a  description  of 
the  land  attached,  with  the  coun^  recorder,  and  that  it  could 
not  be  divested  by  the  &ilure  of  the  sheriff  to  make  a  proper 
return;  and  if  we  admit  that  the  return  is  not  prima  Jade  evi- 
dence of  a  proper  levy,  that  the  defendant  should  have  been 
permitted  to  prove  the  fact  by  other  competent  evidence.  The 
statute  does  not  moke  the  officer's  return  conclusive,  or  the 
only  evidence  of  the  manner  of  executing  process;  and  in  a 
case  like  the  preseiij;  we  see  no  reason  why  ihe  facte  may  not  be 
shown  by  other  competent  evidence,  eqtecially  as  it  is  not  at- 
tempted to  contradict  the  return. 

The  deposit  iu  the  recorder's  office  of  a  copy  of  the  writ,  with 
a  description  of  the  property  attached,  was  sufficient  to  operate 
as  notice  of  the  lien  to  third  partieB.  The  plaintiff's  mortgage 
was  taken  with  this  notice,  and  as  it  was  executed  before  the 
sheriff  returned  the  process,  he  cannot  be  said  to  have  been  mis- 
'  led,  to  his  prejudice,  by  the  return. 

The  objection  that  the  return  is  contradicted  by  the  indorse- 
ment on  the  copy  of  the  writ  filed  with  the  i-ecorder  is  not  teoa- 
hle.     The  only  discrepaiic;i-  in  in  the  date  of  the  return,  aud  it 
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liaB  been  often  held  ihat  a  xniBtake  in  the  date  may  be  coneoted 
itt  any  time:  Drake  on  Attachments,  sees.  215,  217. 

Judgment  of  the  court  below  reversed,  and  a  new  trial  or« 
dered. 

Baij>wih,  jT.  •  concurred*       ^^^ 

BcTuaif  TO  Lbyt  ov  Writ  of  Attagbmkiit. — ^The  Teonw  Uw  does  not  re- 
qaire  a  retum  to  embraoe  all  the  proceedings  of  the  sherifl^  or  that  it  shall  be 
recorded  in  the  registry  of  deeds,  or  that  it  shall  oonstitate  record  evidence 
of  the  purchaser's  title:  Howard  ▼.  Norths  51  Am.  Dec.  709.  The  validity  of 
a  purchaser's  title  does  not  depend  upon  the  retam  to  an  ezecation:  Ingraan 
V.  Bdk^  47  Id.  591,  and  note.  It  depends  upon  the  fact  of  there  having  been 
a  seizure  and  sale,  and  therefore  if  the  retum  does  not  show  the  existence  of 
theee  facts,  they  may  be  shown  by  evidence  aUunde:  Bffr  v.  Etnyre^  41  Id. 
410.  An  execution  purchaser's  title  depends  on  judgment,  levy,  and  deed, 
and  other  questions  are  between  the  parties  to  the  judgment  and  the  officer: 
Brooks  V.  Booney,  56  Id.  430;  see  Drake  on  Attachments,  sec.  204,  note. 
Betoru  to  writ  of  attachment  generally:  Slee  Chadbume  v.  Sumner,  41  Id.  720; 
NichoU  V.  Pattan,  36  Id.  713;  Banister  v.  Higgvnami,  32  Id.  134;  Oilman  v. 
Thompson,  34  Id.  714;  Cody  v.  Quinn,  44  Id.  75;  State  v.  Lawmm,  47  Id.  728. 

AnNDMXiiT  or  BnuaN:  See  Fairfidd  v.  Paiw^  41' Am.  Dec  357;  PomX  v. 
Abscm,  54  Id.  75;  Woodward  v.  Harbin,  37  Id.  753;  Chase  ▼.  Merrimack  Bank, 
81  Id.  163;  Baniater  v.  Higginetm,  32  Id.  134. 

Thx  fbinoipal  oasr  is  cited  in  CCormor  v.  Blaie,  29  GaL  813,  where  the 
oourt  hold  that  where  an  officer,  by  virtue  of  a  second  attachment,  levies  on 
IHTuperly  already  in  his  possession  by  virtue  of  a  former  attsoliment»  it  is  only 
aeosisary  for  him  to  return  that  he  has  attacbod  the  interssfeof  tha  dafcodaat 
in  tha  property  than  in  his  possession. 


BouBS  V.  Zachabiah. 

[11  Oalzvobiiza,  981.] 

KosABT  PnBUO  HAS  Ko  PowBB,  AmR  Ha  BAB  Takbt  AcnarowunMnaiiv 
ov  Mab&ikd  Woman,  made  his  certificate  on  the  deed,  and  after  the  deed 
has  been  recorded,  to  amend  his  former  certificate,  or  to  ille  a  new  one 
stating  that  he  had  examined  such  married  woman  separate  and  apart 
from  her  husband. 

OxRTiFiGATB  07  NoTABT  PuBUO  18  NOT  AoT  DT  Pazi  which  may  be  made^ 
by  virtue  of  his  office,  at  any  time  during  his  term  of  offioe.  The  taking 
of  the  acknowledgment  and  the  making  of  tlie  certificate  oonatitnte  but 
one  transaction,  and  this  being  dona,  the  notary's  powers  aro  eThansted, 

Affbal  from  the  district  oonrt  of  Ban  Joaquin  oooniy.    Tha 
opinion  states  the  facts. 

A.  O.  Baine^  for  the  appellants. 
Thamaa  Sunderland^  ioz  the  respondents. 


By  Coort,  Bauiwih,  J.  This  controTerey  inTolvoa  a  lot  of 
land  claimed  as  a  homestead  by  tbe  wife,  and  the  validity  of 
whicli  claim  rests  apon  s  single  question  raised  by  a  single  fact. 
The  question  is  as  to  tbe  power  of  a  notary  public,  who  baa 
taken  tbe  acknowledgment  of  tbe  wife  to  a  deed  for  land,  made 
a  certificate  on  tbe  deed,  and  after  the  deed  and  certificate  have 
passed  from  him  and  been  recorded,  to  make  and  record  a  new 
certificate  of  acknowledgment — the  first  being  fatally  defectire. 
Tbe  fact  in  connection  with  this  principle  is,  that  defendaDts, 
Zachariah  and  wife,  made  a  paper,  in  form  a  mortgage,  on  a 
lot  in  Stockton,  the  homestead  of  tbese  parties,  to  secure  a  debt 
due  by  Zaohariah  to  the  plaintiff  below.  This  paper  purports 
to  hare  been  acknowledged  by  the  female  defendant  before  one 
Weir,  a  notary  public,  about  the  time  of  ita  date;  and  a  certifi- 
cate of  her  acknowledgment  is  indorsed  by  the  officer  on  the 
deed.  Bat  tbia  certificate  omits  to  state  the  fact  that  the 
wife  was  examined  separately  and  apart  from  her  husband  and 
out  of  bis  hearing,  and  farther,  that  in  snch  examination  she  ac- 
knowledged that  she  executed  the  same  freely  and  voluntarily, 
without  fear  or  compulsion,  or  under  undue  influence  of  her 
hoaband,  and  that  ahe  did  not  wish  to  retract  tbe  execution  of 
the  same.  Some  six  montbs  afterwards  a  new  certificate  waa 
made  by  tbe  officer,  and  recorded. 

It  is  not  necessary  to  go  into  a  review  of  the  long  list  of  cases 
which,  in  this  state  and  elsewhere,  hold  the  neoeasi^  of  a  com- 
pliance with  all  tbe  substantial  requirements  of  tbe  act  regulat- 
ing the  manner  of  oonveyascea  by  married  women,  in  order  to 
give  validity  to  Buoh  acts.  The  law,  knowing  the  neceesil;  of 
strictly  guuding  the  wife  from  tbe  influence  of  the  husband,  as 
indispensable  to  the  existence  of  such  a  thing  as  a  separata  ee- 
tate  or  a  right  of  property  in  her,  has,  by  a  uniform  and  con- 
sistent policy,  thrown  safeguards  around  the  acte  of  disposttioti 
of  sucb  estate,  and  exacted  a  strict  respect  to  them.  Our  etat« 
ut«  is  explicit  in  this  regard.  The  wife  is  protected  from  the 
inflaenoe  of  the  husband,  and  secured  in  tb^  enjoyment  of  the 
freedom  of  her  will,  by  the  provision  that  she  is  to  be  examined 
by  tbe  officer  apart  from  ber  husband,  and  that  tbe  officer  shall 
state  this  fact  in  bis  certifioate. 

It  is  contended,  however,  that  this  certificate  may,  when  com- 
pleted and  recorded,  and  aft«r  it  has  left  the  bands  of  the 
officer,  be  altered  or  amended,  or  an  entirely  new  certificate  be 
made,  and  this,  we  presume — for  we  see  no  limitation  to  the 
principle — at  any  distance  of  time,  at  least,  so  long  as  he  ooa- 
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tinues  in  office.  The  statute  seems  to  contemplate  but  one  oei^ 
tificate.  It  speaks  of  but  one.  That  certificate  is  evidence  foi 
certain  pnrposes;  but  what  would  be  the  effect  if  several  certifi- 
cates were  allowed,  some  qualifying  or  contradicting  the  rest, 
might  not  be  so  easy  to  determine.  If  two  could  be  given,  why 
not  a  dozen  ?  If  within  six  months,  why  not  within  six  years  ? 
If  the  oertifioate  amendatory  of  the  former,  why  not  in  contra- 
diction of  it— denying  all  acknowledgment  of  the  deed  ?  If  in 
respect  to  one  class  of  deeds,  why  not  to  all?  And  what  would 
this  lead  to,  bat  the  putting  all  land  titles  in  the  power  of 
unscrupulous  notaries,  or  leaving  them  to  the  mercy  of  their 
memories  ?  These  certainly  are  serious  questions.  We  should 
bave  some  very  strong  reasons  or  weighty  authorities  to  sustain 
a  proposition  out  of  which  such  results  may  grow.  We  have 
been  furnished  with  only  two  cases  which  seem  to  approach  the 
principle  contended  for  by  the  appellants.  This  itself  is  no 
inconsiderable  argument  against  the  pretension.  Very  many 
controversies  have  grown  out  of  the  alleged  defective  acknowl- 
edgments, and  most  of  these  have  been,  perhaps,  in  consequence 
of  misprision  or  fault  of  the  notaries  or  other  officers  certify- 
ing. Some  of  these  have  been  hard  cases  upon  purchasers.  The 
rights  of  the  wife  have  often,  indeed,  in  most  of  the  cases,  been 
recognized  and  maintained.  If  the  sense  of  the  profession  and 
{he  bench  had  not  been  decidedly  against  the  power  of  the  officer 
to  amend  the  certificate,  it  is  very  strange  that  the  attempt  had 
not  been  made  to  amend  it;  especially,  as  will  be  shown  here- 
after, as  it  has  been  frequently  attempted  to  prove  the  facta 
omitted  by  parol;  and  that,  too,  by  the  evidence  of  the  notary. 
By  how  much  speedier  a  process  could  all  this  have  been  effected, 
if  a  notary's  certificate  could  at  once  have  been  amended,  or  a 
new  one  made  out. 

The  ground  upon  which  the  power  in  question  is  rested  is, 
that  the  certificate  of  a  notary  is  an  act  in  pais,  which  he  may 
exercise  by  virtue  of  his  office,  and  at  any  time  while  in  office; 
and  that  the  amending  of  his  acts  is  in  pursuance  of  the  same 
general  authority  which  enables  him  to  do  them.  But  we  think 
this  is  not  correct.  A  notary  derives  his  power  from  the  stat- 
ute over  these  subjects.  The  special  duty  and  authority  of  tak- 
ing and  certifying  acknowledgments  is  given  him.  But  he  acts 
as  an  officer  with  a  special  authority  for  each  particular  case. 
He  is,  in  other  words,  acting  as  under  a  special  commission  for 
{hat  case — clothed  with  a  limited  statutoiy  power.  He  is  to 
take  the  acknowledgment,  and  certify  it  as  parts  of  the  5an.o 
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tranaaotioxu  After  taking  the  acknowledgmenty  and  makiiig 
and  deliyering  the  return,  his  fanctiona  cease,  and  he  is  dis- 
charged from  all  further  authority.  He  has  exhausted  his 
whole  power  over  the  subject  as  much  as  a  special  commissioner 
created  for  a  particular  purpose  after  the  adjournment;  or  a 
court  after  the  lapse  of  the  term.  If  we  were  to  look  to  anal- 
ogies, we  see  nothing  which  upholds  this  pretension.  If,  as  in 
some  of  the  states,  particular  officers  clothed  with  authority  to 
take  depositions,  return  them  to  court,  it  would  scarcely  be 
contended  they  had  the  power,  months  afterwards,  to  amend 
them,  or  to  make  return  of  new  facts  not  appearing  on  the 
return  when  they  closed  the  commission;  nor  could  any  other 
officer,  except  by  virtue  of  some  statutoiy  power,  after  he  had 
made  return  of  his  proceedings;  nor  officers  charged  with  spe- 
cial inquisitions. 

Elwood  ▼.  Klock,  18  Barb.  50,  is  a  case  not  dissimilar  to  this, 
both  in  the  facts  and  principles  inyoWed.  Mrs.  Elwood  ex- 
ecuted a  quitclaim  of  the  premises  in  dispute,  but  the  ao* 
knowledgment  was  defective  in  the  same  respect  as  this  mort- 
gage. On  the  trial  below,  the  defendant  offered  the  commissioner 
to  prove — and  he  did — that  he  took  the  acknowledgment  of 
Mrs.  Elwood,  and  that  the  same  was  done  in  compliance  with 
the  provisions  of  the  statute.  The  adnussibiliiy  of  this  proof 
was  the  matter  before  the  court  on  appeal.  The  court  reviews 
the  statutes  of  Kew  York  on  this  subject,  and  shows  the  various 
changes  made  in  them.  By  the  act  of  1771,  it  was  provided 
that  no  estate  of  a  feme  covert  should  pass  by  her  deed  without 
a  previous  acknowledgment,  made  by  her  apart  from  her  hus- 
band, and  a  certificate  thereof  purporting  that  she  had  been 
examined  privately,  indorsed  on  the  deed,  and  signed  by  the 
officer,  etc.  The  same  provision  was  re-enacted  in  1788,  in 
1801,  and  1818.  The  court  says  that  in  the  revision  of  the 
laws  in  1880  the  same  provision  was  substantially  re-enacted. 
That  statute  is  given,  which  is  almost  identically  the  same  as 
ours.  It  provides  that  no  estate  of  a  married  woman  shall  pass 
by  any  conveyance  not  acknowledged  as  required  by  the  act; 
and  that  the  officer  who  shall  take  acknowledgments  shall  in- 
dorse a  certificate  thereof,  signed  by  himself,  on  the  conveyance; 
and  in  such  certificate  shall  set  forth  the  matters  therein  required 
to  be  done.  The  court  then  proceeds:  "  The  statute  still  looks 
to  the  certificate  as  containing  the  evidence  that  its  requirements 
have  been  complied  with,  to  enable  the  deed  to  become  opera- 
tive.   The  execution  of  a  deed  by  one  not  under  disabilities 
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may  operate  to  pass  an  estate,  without  an  acknowledgment, 
ancl  the  execution  may  be  proved  by  any  competent  evidence. 
l^ot  so  of  a  deed  of  a  feme  covert.    No  estate  passes  except  the 
conveyance  is  acknowledged  as  required  by  law.    The  disabilities 
of  the  wife  are  only  removed  by  a  strict  compliance  with  the 
statute.     As  no  deed  can  be  recorded  except  upon  a  proper  cer- 
tificate of  acknowledgment,  a  deed  of  a  /erne  covert  cannot  take 
efieet  for  any  purpose  except  upon  a  like  certificate.    A  deed 
cannot  be  recorded  upon  parol  proof  of  its  proper  acknowledg- 
ment; neither  can  the  estate  of  a  married  woman  pass  by  parol 
evidence  of  an  acknowledgment  of  the  execution.    If  the  ac- 
knowledgment can  be  established  by  the  examination  of  the 
officer  as  a  witness,  years  after  the  transaction,  it  may  be  estab- 
lished by  the  testimony  of  any  other  credible  witnesses  who  may 
have  knowledge  of  it,  and  perhaps  by  the  admission  of  the  wife 
herself  to  a  third  person,  that  the  requirements  of  the  statute 
had  been  complied  with;  tbus  substituting  parol  evidence,  or 
verbal  admission,  for  the  solemn  and  formal  written  evidence 
required  by  statute.    There  is  no  evidence  that  the  revisors  or  the 
l^slature  designed  to  change  the  effect  of  the  former  statutes 
upon  this  subject    The  change  in  the  language  does  not  neoee- 
sarily  imply  a  change  in  the  statute  revised:  CrosweU  v.  Crane^ 
7  Barb.  191,  and  cases  cited  at  page  196.    I  think  that  a  convey- 
ance of  a  married  woman  can  only  become  operative  upon  her 
private  examination  before  a  proper  officer,  duly  certified  by 
him,  and  that  it  cannot  be  established  by  parol." 

If  the  certificate  be  mere  matter  in  pais,  it  is  hard  to  see  why 
parol  evidence  could  not  be  admitted  to  amend  or  perfect  it; 
or  why,  if  the  officer  can  be  permitted  to  cure  defects  in  it  bj 
his  certificate,  he  should  not  Iqrhis  affidavit^  or  hy  his  testimony 
in  open  court. 

The  history  of  the  law  upon  this  subject  throws  light  upon 
the  question.  At  common  law,  a  married  woman  could  convey 
her  property  by  fine,  which  was  a  feoffment  of  record;  but  then 
she  was  to  be  examined  privately,  whether  she  did  it  willingly 
and  freely,  or  by  compulsion  of  her  husband.  The  record  of  the 
fine  is  evidence  of  the  private  examination  of  the  married  woman, 
and  cannot  be  contradicted;  for  that  were  to  lessen  the  credit 
of  the  judgments  of  the  courts  of  justice,  which  is  the  highest 
evidence  of  the  law:  Bac.  Abr.,  tit.  Fines  and  Becoveries,  C. 
In  some  of  the  states — Virginia  and  Kentucky,  for  example — ac- 
knowledgments of  married  women  were  sometimes,  perhaps  are 
still,  taken  in  open  court  and  entered  of  record.    In  the  United 
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sujiervision  over  him  in  this  respect.    The  appellants  insisted 
tliat  the  order  of  the  court  could  be  disregarded,  and  that  the 
Amendment  stood  as  the  act  of  the  clerk,  having  a  right  to 
ajGDend  his  certificate  on  the  back  of  the  deed,  and  make  a  rec- 
oxd  of  it.    The  court  says:  ^'  Had  the  clerk  authority  to  alter  Ihe 
record  of  his  certificate  of  the  acknowledgment  of  the  deed  at 
any  time  after  the  record  was  made?  We  are  of  opinion  he  had 
not;  we  are  of  opinion  he  acted  ministerially,  and  not  judicially, 
in  the  matter.     Until  his  certificate  of  the  acknowledgment  of 
Elliott  and  wife  was  recorded,  it  was,  in  its  nature,  but  an  act 
in  pais,  and  alterable  at  the  pleasure  of  the  officer.    But  the 
authority  of  the  clerk  to  make  and  record  a  certificate  of  the 
acknowledgment  of  the  deed  was  functus  officio  as  soon  as  the 
record  was  made.    By  the  exertion  of  his  authority,  the  author- 
ity itself  became  exhausted.    The  act  had  become  matter  of 
record,  fixed,  permanent,  and  unalterable;  and  the  remaining 
powers  and  duty  of  the  clerk  were  only  to  keep  and  preserve 
the  record  safely. 

''  If  a  clerk  may,  after  a  deed,  together  with  the  acknowledge 
ment  or  probate  thereof,  have  been  committed  to  record,  imder 
color  of  amendment,  add  anything  to  the  record  of  the  acknowl- 
edgment, we  can  see  no  just  reason  why  he  may  not  also  subtract 
from  it. 

**  The  doctrine  that  a  clerk  may  at  any  time,  without  limita- 
tion, alter  the  record  of  the  acknowledgment  of  a  deed  made  in 
his  office,  would  be  in  practice  of  veiy  dangerous  consequence  to 
the  land  titles  of  the  county,  and  cannot  reoeiTe  the  sanction  of 
this  court." 

This  language  is  relied  on  by  appellant  as  establishing  tba 
proposition  that  the  mere  taking  of  the  acknowledgment  is  an 
act  in  pais,  and  subject  to  be  amended  by  the  officer.  But  the 
words  of  the  text  must  be  altered  before  such  a  construction  can 
be  given;  for  after  the  record  by  the  clerk  in  Elliott's  case  was 
made,  the  power  of  amendment  ceased;  the  certificate  was  insuf- 
ficient to  entitle  the  deed  to  record  as  to  Mrs.  Elliott;  yet  it  was 
recorded,  and  after  the  record  it  was  held  the  clerk's  power 
over  the  subject  ceased.  Where  is  the  difference  between  the 
clerk's  power  ceasing  on  his  recording  the  deed  and  certificate 
and  the  notary's  power  ceasing  after  the  recording  by  the  clerk  ? 
The  court  means  no  more  than  this:  that  while  the  deed  and 
acknowledgment  are  in  possession  of  the  clerk,  and  his  office  of 
properly  certifying  the  acknowledgment  and  reoozding  thd 
papers  unaccomplished,  the  matter  was  in^fieri,  and  he  might  gQ| 
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on  ftc  an;  nme  oeion  oe  nnisnea  uie  miBinesa,  lo  oompieu  », 
juBtaa  inthiBoaseif  thenotuyfaadntainedtliepftpeiB,  andhad, 
io  attempting  to  Trite  the  certificate,  made  a  miBtaka,  he  might 
bsTfl  rectified  it  at  any  time  before  he  discharged  himatJf  of  tbs 
btuinesB,  or  delivered  the  papers  for  i«cord,  or  poaaibly  befon 
they  had  been  recorded.  But  it  is  not  intimated  that  after  the 
papers  had  gone  from  his  to  another  offioOT's  possession  and 
been  delirered  for  record,  or  actually  recorded,  he  still  ooold 
control  them.  In  such  case,  ' '  by  the  exertion  of  his  aaUkori^, 
the  aatbority  itself  becomes  exhaosted."  The  whole  reasoning 
of  the  conrt  in  tlie  section  quoted  is  direct  to  show  that  the 
notary  could  have  no  soch  anthorily;  for  all  the  evils  which  an 
BO  wdl  stated  wonld  follow  as  well  from  permitting  altaation 
of  the  record  to  be  made  by  amendments  of  the  notaiy  as  of  the 
elerk.  This  singular  result,  too,  wonld  follow:  nndeo-  oar  stat- 
ute, the  cleili  can  take  the  acknowledgment  as  well  as  the  notary. 
The  notaiy  may  amend  the  oertifioate,  and  tiierefote  the  record. 
after  the  deed  and  certificate  are  recorded;  bat  the  clerk,  by  Om 
direct  language  of  the  decision  cited,  ooald  not.  The  decision  in 
EUioa  V.  Fienot,  1  PeL  839,  therefore,  only  amounts  to  this: 
that  the  act  is  tn  paitt  until  some  decisive  act  is  done  showing 
that  the  officer  has  exerciaed  his  authority  over  the  sabject, 
such  as  recording  the  papers  or  the  like;  but  after  that,  like 
other  cases  of  special  aatbority,  the  power  once  exerciBed  is  ex- 
hausted. 

We  do  not  deem  it  neoessaiy  to  criticise  the  case  of  Jordan  r. 
Corey,  in  2  Ind.  886  [62  Am.  Deo.  616].  That  ease  we  think 
whoUy  unsupported  by  authority.  See  also  StanUm  v.  BuUon, 
a  Conn.  627;  Pendleton  v.  BuUon,  8  Id.  406;  Hoyden  v.  1f%afcca, 
11  Id.  129;  Z«ssee  ofWataon  v.  BaOey,  1  Binn.  470;  Jourdan  v. 
Jonrdan,  9  8erg.  &  B.  270.  In  this  last  case  it  was  attempted  to 
supply  the  defect  by  the  evidence  of  the  magistrate  taking  the 
acknowledgment.  But  the  court  overruled  the  point,  saying 
"  there  would  be  no  oeifainty  in  land  titles  if  this  kind  of  evi- 
dence were  admitted."  But  if  the  principle  contended  for  be 
true,  why  not  snggeet  to  or  permit  the  officer,  while  denying 
bim  permission  to  state  the  facta  validating  the  deed  on  oatfi,  to 
certify  them  to  the  court  f 

The  fact  that  in  some  of  the  oases  cited  the  statutes  oonstmed 
require  the  reoording  of  the  deed  to  give  or  complete  the  title 
does  not  make  the  cases  less  authoritative;  for  the  reasoning  of 
the  judges  does  not  rest  upon  this  circumstance. 

We  decided  at  this  term  that  the  homestead  must  be  oouvc^ed 


Oct  185a]  Habdt  v.  Hwn.  7s7 

in  the  same  maniiflr  as  fhe  sepftrate  estate  c.f  the  wife*  eo  far  as 
Ibe  certificate  of  acknowledgment  is  concerned. 
The  judgment  of  the  dietrict  court  is  affirmed. 

Field,  J.,  concurred. 

Till  QU18TI0K  DSomsD  jx  THE  PRDCiPAL  OAO  if  i1towi—ii  foIly  in  tiM 
aote  to  Jordtm  r,  Cfortift  62  Am.  Deo.  619.  See  abo  noto  to  Lhkiffdim  t. 
KeOeiie,  41  Id.  168. 


Habdt  t;.  Hmrr. 

(U  Oaufobsia.  8ttJ 

^VioauK  Ova  Oim  MmrxT  to  ANoxHia  xo  Br  utoh  ELBonoH»  akd 
L4TT1B  80  Unn  It  bt  DapoBimra  It  wrni  Staks-boldbb,  this 
if  ao  illegal  eot,  but  the  party  depodting  it  may  retnwt  hia  illegal  act. 
The  money  ia  not  forfeited  for  the  benefit  of  the  atake-holder,  but  he 
bolda  it  aa  bailee  of  the  depoaitor,  who  may  reanme  it  at  any  time  before 
It  ia  paid  orer  to  the  winner. 

BCAKS-HOLDKR. — WhXBB  PRnfOIFAL  PlAGIS  HIS  MoKXY  IN  HaNDS  OF  AOEKV 

TO  Bit  upon  Eliction,  and  it  is  ao  used  by  the  agents  who  deposits 
it  with  a  stake-holder,  where  it  is  attached  by  the  creditors  of  the  agents 
and  the  stake-holder  was  dted  to  appear  before  the  justice's  court  out  of 
which  the  attachment  issued,  and  knowing  the  facts,  he  stated  them* 
whereupon  a  judgment  was  rendered  that  he  pay  the  money  over  to  the 
creditors,  which  he  did,  the  principal  may  maintain  an  action  against 
the  stake-holder  for  the  money,  and  the  judgment  of  the  justice's  court  is 
no  protection  to  him,  aa  he  should  have  defended  against  the  same  in 
Bome  manner,  interpleaded,  or  appealed  therefrom. 
EffTOFPEL.— Oiia  Who  Onm  Momxt  to  Aonrr  to  Bet  upon  EuKTioir, 
19  Agent's  Name,  is  not  estopped  to  deny  that  the  money  is  the  agent's 
when  it  has  been  atttched  aa  such  in  the  banda  of  one  with  whom  the 
agent  has  depoaited  it,  by  the  agenf  a  creditora. 

PlAiMTiFF,  Hardy,  gave  O^rien  five  hundred  dollars  to  bet  on 
the  election  for  sheriff  of  Sacramento  connly,  the  bet  to  be  made 
in  O^rien's  name,  without  disclosing  plidntiff 's  identity,  but 
for  his  benefit.  Accordingly  O'Brien  made  the  bet  with  one 
Harris,  the  terms  of  which  were  reduced  to  writing  and  signed 
by  O'Brien  and  Harris,  they  appearing  to  be  the  only  parties  to 
it.  In  pursuance  of  the  terms  of  the  wager,  O'Brien  deposited 
the  five  hundred  dollars  with  defendant,  Hunt,  who  was  to  act  as 
stake-holder  in  the  matter.  Before  the  election  an  attachment, 
issued  out  of  a  justice's  court  in  pursuance  of  section  126  of  the 
practice  act,  was  served  upon  Hunt,  at  the  suit  of  O'Brien's 
creditors.  Harris  then,  with  O'Brien's  consent,  withdrew  his 
Its  hundred  dollars  from  the  stake-holder's  hands,  and  O'Brien 
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plaiutiff  did  not  part  with  the  ownership  by  allowing  it  to  be 
used  for  his  benefit,  though  in  the  name  of  another.  It  was 
to  be  used  for  this  one  purpose — ^not  invested,  or  changed^  or 
further  dealt  with.  The  money  in  the  hands  of  the  agent 
remained,  as  between  him  and  the  principal,  the  money  of  the 
principal.  Upon  the  retraction  of  the  wager,  if  not  before,  the 
right  to  its  possession  was  in  the  plaintiff.  This  identical 
money  was,  it  seems,  deposited  with  the  stake-holder.  We  can- 
not see  why  the  plaintiff  did  not  have  a  right  of  action  for  it — 
especially  as  O'Brien  interposes  no  objections.  And  so  are  the 
authorities:  Vischer  y.  Totes,  11  Johns.  29;  Tales  y.  Foot,  12  Id. 
10;  Duke  of  Norfolk  v.  Worthy,  1  Oamp.  837;  Mason  y.  Waiie,  17 
Mass.  560;  People  y.  Eaughtaling,  7  Cal.  348. 

The  judgment  of  the  justice  was  no  protection  to  Hnnt. 
Hardy  was  not  a  party  to  the  judgment.  On  the  contrary,  the 
justice  refosed  to  permit  him  to  contest.  Hunt,  knowing  the 
facts-— if  he  is  to  be  considered  as  a  garnishee— should  haYe  set 
them  up  in  some  way,  in  resistance  to  the  proceeding;  if  neces- 
sary, perhaps  he  might  haye  filed  an  interpleader  for  his  protec- 
tion; or  at  least,  appealed  from  this  irregular  and  unauthorized 
judgment.  In  Oldham  y.  Ledbeiier,  1  How.  (Miss.)  47,  the  court 
of  errors  and  appeals  of  Mississippi  says:  "  The  garnishee  is 
tegarded  by  the  law  somewhat  in  the  light  of  a  trustee,  and  is 
bound  to  protect,  by  legal  and  appropriate  steps,  the  rights  of 
all  parties  to  the  goods  or  credits  attached  in  his  hands;  and  if, 
after  notice,  though  execution  may  haYe  been  awarded  against 
him,  he  shall  satisfy  the  judgment,  it  will  be  in  his  own  wrong, 
and  constitutes  no  Yalid  defense  to  the  claim  of  the  assignee. 
This  position  is  fully  sustained  by  an  authoriiy  in  Corsee  y.  Craig, 
1  Wash.  425;  and  in  Wise  y.  EiUan,  4  Oreenl.  436,  it  was  held, 
etc.  The  decision  in  the  case  of  Presoott  y.  HuU,  17  Johns. 
290,  is  in  accordance  with  these  authorities."  In  this  case  it 
was  held  the  garnishee  should  haYC  protected  himself  by  a  bill 
of  interpleader;  and  failing  to  make  the  defense,  he  was  held 
liable.  Tarhorough  y.  niompson,'S  Smed.  &  M.  291  [41  Am.  Dec. 
626],  affirms  the  same  general  doctrine. 

If  it  be  contended  that  the  title  to  this  money  passed  by  a 
IcYy  of  the  attachment,  the  answer  is,  that  if  this  could  be 
under  any  circumstances,  it  did  not  in  this  instance,  becaost 
the  money  was  not  the  property  of  03rien. 

On  the  whole  case,  we  think  the  judgment  should  be  affirmed* 

VkEU>,  J.,  concurred. 
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Illboal  Waokb  is  Rsvooablb  at  Akt  Tmrn  buobb  Rvsnt  ]lAPPKzia» 
ADd  a  reTOoation  thereof  entitlee  the  perties  to  a  retiuii  of  their  depoaita: 
TurUitm  v.  Baker,  44  Am.  Deo.  368;  Hkhenom  t.  Benaon^  40  Id.  115;  tee 
note  to  AUen  v.  Dodd,  Id.  635. 

Stake-holdkb  ov  Mokbt  Waobbbd  uiov  Bnuur  ov  Bubotiok  cannot 
pay  oyer  the  money  lawfully  in  oppoaiticm  to  the  order  of  hla  principal,  nor 
ean  he  refaee  to  deliver  up  the  wager  if  demanded  before  the  deteriniuation 
of  the  final  result  of  the  election:  J^fitff  r.  FicMkif  86  Am.  Dec  4oG.  Ac* 
tiona  against  stakeholders  generally,  aee  Damierive  t.  BrmuBord,  29  Id.  550; 
Staqf  V.  Fw,  36  Id.  755;  Bledsoe  y.  Thamfpmm^  57  Id.  777;  Shad^ard  y. 
Ward,  36  Id.  435;  Baiee  y.  Laneaeter,  51  Id.  696;  Mftmger  v.  Springer,  88 
Id.  774. 

MoxKT  ADyAHOXD  TO  Ahotheb  to  bi  Bbt  oh  Buionov,  or  to  be  used  to 
violate  the  provisions  of  any  public  statute,  cannot  be  reoovered  back,  though 
never  used  by  the  receiver  for  the  purpose  for  which  it  waa  sent:  Morgan  v. 
Oroff,  49  Am.  Dec.  273. 

BbXOPPSL,  Wnm  AbISKS  BT    SiLBMOB,  Ck>NaBALMBNT,  OR    MiSEBPBBSBy* 

TATiON:  See  TUua  v.  Morae,  63  Am.  Dec.  665,  and  eases  in  note. 

Thb  principal  oasb  is  cited  with  approval  in  WalUng  v.  MiUer,  15  OaL 
28,  where  the  court  say:  *'  Upon  the  facts,  we  think  the  plaintiiT  entitled  to 
leoover — the  payment  to  the  officer  after  notioe  being  no  protection:  See 
Bardy  v.  HvaU  for  the  doctrine  in  such  cases."  The  principal  case  is  alao 
Cited  in  JohnaUm  v.  RueeeU,  87  Id.  670,  wherein  the  general  question  ei  bets 
«pon  eleotionB  Is  discussed. 


HoBB  V.  Babkxb. 

[11  OAUVoaaxA,  8M.] 

ftviiB  nu9  FaoioE  oAmror  Pledob  Oo<id8  Appubs  oblt  lo  '''■^ff'fU'Air 
Faoxobs,  whose  notorious  duty  is  to  sell  goods  of  others  ^*fti«tg»»^  to 
them  for  that  purpose,  in  Galifomia,  affirming  Hvtehiimmm  y.  Bemn,  6 
Gbd.888. 

Wbbbb  Orb  hab  Labor  Kumrbb  or  Barrbiji  ov  Flour  ni  Warbhoubb, 
ARD  Sblls  Bmtirr  Quartitt  to  Seybral  Separate  Puroha8bb8, 
giving  to  each  his  delivsiy  order  upon  his  warehouseman,  if  the  purchas- 
ers all  surrender  their  several  orders  to  the  warehouseman  without  mak- 
ing any  separation,  but  voluntarily  leave  the  flour  standing  on  the  books 
to  the  credit  of  each  for  his  proper  number  of  barrels,  the  delivery  to 
each  purchaser  is  complete.  When  each  purchaser  presented  his  order, 
he  was  entitled  to  a  separation  of  his  number  of  barrels  from  the  mass, 
or  9ot,  at  his  eleotioiL 

In  Deoember,  1858,  Barker  &  Paddock  pnrchased  six  thou- 
sand six  hundred  and  forty-nine  barrels  of  flour  from  a  firm  of 
dealers,  which  flour  was  at  the  time  in  the  storehouse  of  Tilden 
&  Little.  This  sale  was  negotiated  through  West,  a  broker,  and 
il  was  understood  that  the  sale  was  to  be  kept  secret  for  busi- 
0600  reasons.    The  flour  was  of  two  brands,  Gallego  and  Hax- 
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all,  and  Barker  &  Paddock  employed  West  to  sell  it  for  them. 
The  flour  still  standing  upon  the  warehousemen's  books  in  the 
name  of  the  former  owners;  they,  from  time  to  time,  drew  orders 
on  Tilden  &  Little  in  favor  of  West  for  a  large  portion  of  the 
flour.  They  also  drew  an  order  in  favor  of  Barker  &  Paddock 
for  another  large  portion  of  the  flour,  and  the  latter  indorsed 
this  order  over  to  West.  West  delivered  these  orders  to  Tilden 
&  Little,  and  they  credited  him  upon  their  books  with  the  quan- 
tity of  flour  specified  therein.  In  March,  1864,  plaintiffs  loaned 
West  sums  of  money  aggregating  eleven  thousand  five  hundred 
dollars,  and  received  in  pledge  warehouse  receipts  upon  Tilden 
k  Little  for  one  thousand  five  hundred  and  forty-four  barrels 
of  flour.  These  receipts  were  in  favor  of  West,  and  plaintiflh 
surrendered  them  to  Tilden  &  Little,  and  took  from  them  in 
their  own  name  two  new  receipts,  one  for  three  hundred  and 
twenty-four  barrels  Haxall,  and  the  other  for  one  thousand  two 
hundred  and  twenty  barrels  Gallego.  These  receipts  were 
dated  May  17, 1854.  This  was  the  practice  between  West  and 
Tilden  &  Little:  where  the  former  made  a  sale  of  flour,  the  lat- 
ter would  either  deliver  it  to  the  purchaser  or  transfer  it  to  his 
account,  and  charge  it  to  West.  In  addition  to  the  flour 
pledged  to  plaintiffs  by  West,  he  sold  them  five  hundred  barrels 
of  Gkdlego  flour  in  September,  1864,  "  to  be  inspected  super- 
fine." Plaintiffs  delivered  the  order  for  this  flour  to  Tilden  & 
Little,  and  they  set  over  to  their  account  four  hundred  and 
eighty  barrels,  this  being  all  that  remained  in  West's  name. 
Plaintiff  were  engaged  in  completing  a  separation  and  inspec- 
tion of  their  flour  at  the  time  of  the  seizure  by  the  sheriff,  when 
defendants  forbid  them  to  proceed  further.  PlaintifGs  now 
claimed  the  Haxall  and  Gtdlego  flour  as  their  own,  but  Tilden 
&  Little  refused  to  give  it  to  them  at  defendants'  command. 
The  sheriff  then  took  possession  of  the  flour,  at  the  suit  of  Bar- 
ker &  Paddock  against  Tilden  &  Little.  At  the  trial  it  was 
shown  to  be  customary  in  San  Francisco  for  factors  to  store 
goods  in  their  own  name.  It  was  also  shown  that  during  the 
years  1864-6  West  occasionally  bought  and  sold  flour  on  his 
own  account.  The  court  insixucted  the  jury  ''  that  plaintifls 
had  made  out  title  to  the  property  described  in  the*  complaint, 
to  wit,  one  thousand  three  hundred  and  twenty  barrels  Oallego 
flour,  and  three  hundred  and  twenty-four  barrels  Haxall  floor, 
and  that  they  were  entitled  to  recover."  Judgment  for  plain- 
tiffs, and  defendants  appealed.  This  case  was  before  the  court 
once  before:  See  Hoir  v.  Barker^  8  Cal.  603. 
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Lake  and  CrUtenden,  for  the  appellants. 

Shelters f  and  Park  and  HeydenfeUH^  and  Hiidaon^  for  the  re* 
BX)ondents. 

Bj  Court,  BuBBXTTy  J.  The  firat  point  made  hj  defendants  is, 
that  West,  being  only  employed  to  sell,  had  no  right  to  pledge* 
not  oTen  to  persons  ignorant  of  the  fact  that  he  was  not  the 
owner. 

In  the  case  of  Martmi  y.  Coles^  1  Man.  &  Sel.  145,  Lord  Ellen- 
borough  said:  "  But  it  has  been  decided  erer  since  the  case  of 
PaUerwm  t.  Tatik^  2  Stra.  1178,  that  a  factor  cannot  pledge.  Per- 
haps it  would  have  been  as  well  if  it  had  been  originally  decided 
that  when  it  was  equivocal  whether  a  person  was  authoriised  to 
act  as  principal  or  a  factor,  a  pledge  made  by  such  a  person, 
free  from  any  circumstances  of  fraud,  was  valid.  But  it  is  idle 
now  to  speculate  on  this  subject,  since  a  long  series  of  casee 
has  decided  that  a  factor  cannot  pledge." 

Le  Blank,  J.,  in  the  same  case  said:  **  Whether  it  might  not 
originally  have  better  answered  the  purposes  of  commerce  to 
have  considered  a  person  in  the  situation  of  Yos,  having  the 
apparent  symbol  of  property,  as  the  true  owner  in  respect  to 
that  person  who  deals  with  him  under  an  ignorance  of  his  real 
character,  is  a  question  upon  which  it  is  now  too  late  to  specu- 
late; since  it  has  been  established  by  a  series  of  decisions,  that 
a  factor  has  no  authority  to  pledge,  whether  the  person  to  whom 
he  pledges  has  or  has  not  a  knowledge  of  his  being  a  factor." 

Bayley,  J.,  also  said  that  ''a  factor  has  authority  to  sell,  but 
not  to  pledge;  and  therefore  a  person  who  takes  a  pawn  of  a 
factor  takes  it  at  his  peril.  If  the  principal  does  anything  to 
induce  the  person  to  believe  the  factor  really  the  principal,  that 
would  be  a  different  case.  Gases  may,  perhaps,  exist  where  a 
principal  would  be  bound  by  a  pledge  made  by  his  factor." 

It  is  very  evident  that  the  judges  thought  the  rule,  as  origi- 
nally established,  was  a  hard  one;  but  they  feel  themselves  con- 
strained to  adhere  to  a  long  series  of  decisions.  The  acts  of  4 
Geo.  IV.,  c.  83,  and  of  6  Geo.  IV.,  c.  94,  were  subsequently 
passed  modifying  this  rule:  Phiilip  v.  Huth^  6  Mee.  Sl  W.  594, 
596.  A  statute  of  similar  import  was  passed  in  New  lork  in 
1830:  1  B.  8.,  2d  ed.,  762;  Warner  v.  Martin,  11  How.  228. 

In  this  state  we  have  no  statute  upon  this  subject,  and  the 
harshness  and  injustice  of  the  rule,  as  originally  established  in 
England  under  the  views  there  taken  of  the  conmiercial  policy 
of  that  country  (and  which  reasons  are  inapplicable  to  our  con- 


dJHon),  indaoed  tbia  ooort,  in  the  case  of  Hulclmuon  t.  B»mrs, 
6  Cal.  883,  to  oonflne  the  rule  to  a  technical  Uctor,  "  where  his 
only  bneineBe  ia  to  aell  goods  oonsi^ed  to  him  for  that  pui^ 
pOBfl."  We  see  no  Boffieient  reason  for  deriatiag  from  the  doc- 
trine of  that  case. 

The  next  point  that  reqniraB  examinatioa  ia  the  objection  that 
no  title  vested  in  the  plaintiffi  for  want  of  segregation;  tba 
flour,  being  of  different  qualities,  though  all  of  the  same  bnuid. 
was  plaoed  in  one  pile  hj  itself.  In  the  former  opinion  we  said : 
"  The  title  to  the  entire  lot  bad  pasted  from  West  to  the  difiei- 
ent  pnicbaaers,  and  the  flonr  remained  witlt  Tilden  A  little  in 
tiie  same  state  it  wonld  bave  been  in  bad  each  pnrohaaer  first 
separated  bis  nnmber  of  barrels  from  tbe  mass,  and  then  thc^ 
had  all  pat  them  together  afterwards." 

We  hare  examined  the  most  important  authorities  referred 
to,  and  see  do  reason  to  change  oar  former  opinion.  West  had 
a  certain  number  of  barrels  on  store  in  one  mass;  and  as  he 
sold  diflferent  portions  of  this  mass  to  different  purohaaers.  he 
drew  a  deliTsrj  order  for  each  parcel.  Those  several  ordsn 
were  surrendered  by  the  purchasers  to  the  wareboosemen,  who 
credited  each  purchaser  with  the  nnmber  of  barrels  to  which  ha 
was  entitled.  This  the  parties  bad  the  tight  to  do.  There  was 
nothing  improper  in  this  volnataiy  aot  It  was  a  matter  of  oon- 
TenienoB  to  all.  When  each  purchaser  presented  bis  deliTsiy 
order  from  West,  he  was  entitled  to  a  separation  of  his  number 
of  banela  bom  the  mass,  or  not,  at  his  election.  Each  porcbaser 
knew  the  exact  condition  of  the  flour,  and  each  hod  tbe  ri^t  to 
let  his  portion  remain  in  the  general  mass.  When  West  had 
drawn  tor  tbe  whole  amonnt,  and  the  last  purchaser  had  surren- 
dered bis  order,  there  was  nothing  fntther  for  West  to  do.  The 
purcbasers  could  not  call  on  West  to  separate  each  portion  from 
the  mass,  becanse  each  purchaser  had  voluntarily  taken  his  por- 
tion in  the  mass.  After  surrendering  their  seveisl  orders,  and 
taking  a  credit  on  the  books  of  Tilden  ft  Little,  the  purchasers 
liad  no  further  claim  upon  West.  When  A  has  six  hnadred 
barrels  of  flonr  on  store,  and  he  sells  to  B  one  hundred,  to  O 
two  hundred,  and  to  D  three  hundred,  and  gives  each  a  delivery 
order  npon  his  warehousemen,  and  the  purchasers  all  surrender 
their  several  orders  without  making  any  separation,  but  toIuu- 
tarily  leave  the  flour  standing  on  the  books  to  the  credit  of  each 
for  his  proper  number,  we  confess  we  cannot  see  what  further 
act  A  has  to  perform,  or  why  there  is  not  a  complete  delivery  to 
each  porcbaser.     If  the  purcliasera  choose  to  leave  their  flout 
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in  the  mass,  and  to  trnst  to  eaeh  other,  it  is  their  right  to  do  so, 
and  the  seller  has  nothing  further  to  do  in  the  matter  of  deliv- 
ery. The  title  has  completely  passed  from  the  seller  to  the 
porchasers,  respeotiTsIy. 

And  the  fact  that  the  flour  was  of  different  qualities  can  make 
no  difference  nnder  the  oironmstances  of  this  case.  The  plain- 
ti£b  had  possession  of  a  certain  nmnber  of  barrels  under  the 
pledge,  and  a  certain  number  under  their  purchase;  they  had 
Toluntarily  received  the  four  hundred  and  eighty  barrels  with- 
out inspection.  By  this  act  they  waived  the  inspection  as  a 
condition  precedent  to  delivery.  After  having  received  the  four 
hundred  and  eighly  barrels,  by  having  it  placed  to  their  credit 
on  Tilden  &  Little's  books,  the  plaintifb  could  only  look  to  West 
upon  his  covenant,  that  the  flour  should  inspect  superfine.  Oon- 
aidering  the  dealings  between  West  and  the  plaintiffs,  they  had 
the  right  to  select  the  four  hundred  and  eighty  barrels  from  the 
whole  mass  received  hy  them  from  West,  so  as  to  place  all  the 
bod  flour  among  that  which  was  pledged  to  them.  This  was 
what  they  were  doing  when  they  were  forbidden  by  the  de- 
fendants. 

The  reasoning  of  the  supreme  court  of  Ohio,  in  the  case  of 
IToocis  V.  MoOee,  7  Ohio,  467  [80  Am.  Dec.  202],  commenting 
upon  the  decision  of  the  court  of  appeals  of  Virginia  in  the  case 
of  Pleaaanis  v.  PendleUm,  6  Band.  478  [18  Am.  Dec.  726],  does 
not  seem  to  us  to  be  conclusive. 

"  It  is  impossible,"  says  the  court,  "  to  answer  the  difficult 
inquiry.  If  a  part  only  of  the  flour  had  been  burned,  in  that  case 
on  whom  would  the  loss  have  fidlen?  If  A,  being  the  owner  of 
two  thousand  bands  of  flour,  sells  one  thousand  to  B,  but  with- 
out anything  being  done  to  ascertain  the  identity  and  individu- 
ality of  the  part  sold,  and  one  thousand  barrels  are  consumed 
hj  fire,  what  is  there  to  determine  that  one  thousand  are  the 
property  of  the  vendor,. and  that  lie  shall  bear  the  loss?'' 

It  appears  to  us  that  the  court  sacrificed  the  common  sense 
•nd  justice  of  that  case  to  the  misapplication  of  a  good  principle, 
when  confined  to  proper  circumstances.  Suppose  A  sells  and 
delivers  one  thotisand  barrels  to  B,  and  five  hundred  to  O,  and 
that  the  two  purchasers  afterwards  put  their  flour  together  in 
one  mass,  all  being  of  the  same  brand,  and  without  marks  to  dis- 
tinguish one  brand  from  another;  in  case  of  partial  loss,  upon 
whom  would  it  fall?  It  would  seem  to  be  a  very  inadequate 
system  of  jurisprudence  that  could  not  give  a  solution  to  that 
question.     The  parties  had  a  just  right  to  do  what  they  did  do; 
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and  oommon  jastioe  would  saj  thej  should  each  bear  the  loss  in 
proportion  to  his  interest  in  the  whole.  And  what  possible  dif- 
ference can  it  make  if  one  of  the  parties  be  the  seller  and  ths 
other  the  purchaser?  In  this  latter  case,  as  in  the  former,  th€j 
are  each  the  separate  owner  of  a  specified  number  of  barrels. 
The  seller  has  a  thousand  barrels  in  a  warehouse  in  one  mass, 
and  seUs  to  a  purchaser  a  portion,  and  gives  him  a  deliveiy 
order,  which  he  presents  and  takes  a  warehouse  receipt  in  his 
own  name,  leaTing  the  flour  in  the  mass.  From  the  transaction, 
it  is  clear  that  it  is  the  mutual  agreement  of  the  seller  and  pur^ 
chaser  that  the  property  should  remain  together;  for  the  plain 
reason  that  practical  common  sense  will  not  dispute  about  the 
separate  identity  of  two  or  more  things  that  are  all  just  alike.  In 
all  such  cases  we  conceive  it  to  be  the  duiy  of  the  courts  to  look 
to  the  intention  of  the  parties.  They  are  competent  to  contiact^ 
and  they  have  a  practical  knowledge  of  the  best  method  of  cany- 
ing  out  their  intentions;  and  the  courts  should  give  effect  to  such 
intentions  when  ascertained.  If  the  parties  considered  it  a  de- 
Uveiy,  it  should  be  held  to  be  such,  as  between  them,  or  as  be- 
tween them  and  mere  trespassers. 

The  next  point  which  requires  notice  is  the  objection  that  the 
property  in  controversy,  being  parcel  of  a  large  quantity,  could 
not  be  recovered  in  replevin. 

If  the  views  we  have  taken  be  correct,  that  the  title  had  passed 
from  West  to  the  several  purchasers,  then  there  was  nothing  in 
the  state  of  the  pleadings  that  would  wairant  the  defendants  in 
raising  this  question.  If  we  consider,  for  the  sake  of  aigumen% 
only,  that  the  other  owners  should  have  been  joined  in  the  ac- 
tion, either  as  plaintiflb  or  defendants,  this  objection  should 
have  been  set  up  in  the  answer. 

The  only  remaining  objection  made  hy  the  learned  counsel  d 
defendants  which  it  is  neoessazy  to  notice  is,  that  the  property 
having  been  delivered  to  Barker  &  Paddock,  by  virtue  of  process 
issued  in  their  previous  action  of  replevin  against  Tilden  A 
Little,  it  could  not  be  replevied  by  the  plaintiflEsi  in  this  action. 
This  objection,  whether  sufficient  or  otherwise,  was  not  affirma- 
tively set  up  in  the  answer,  and  the  proof  ofiiBred  was  properly 
rejected. 

Judgment  affirmed. 

TiBBT,  O.  J.,  concurred.     

PowKB  or  Factob  to  Plkdos  Goods  or  ma  Pbotoipal  ooodgned  %• 
him  to  sell  la  diaonased  in  the  note  to  Bigdow  v.  Ifafibr,  68  Am.  Deo.  16B| 
aM  alao  Boipie  v.  Na/pkr,  10  Id.  641;  Bottv.  JTcOby,  M  Id.  228. 
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MxAOTBnro  AVD  Skriho  Apabt  Goods  we  not  cwontiil  to  perfeot  ule, 
except  when  it  ii  neoeasaiy  in  order  to  define  the  nibjeot-iBatter:  WinaUnc  ▼. 
Leonard^  62  Am.  Dec.  354.  Where  the  owner  of  com  g»Te  an  order  on 
the  agent,  at  the  depot  where  the  com  waa  to  arrive,  to  deliver  aix  hun- 
dred and  twenty-five  bags  to  a  person  designated,  and  the  agent  reoog- 
niaed  the  person's  right  to  the  property,  it  was  held  that  there  was  a  oon- 
atraotive  delivery:  ScMman  v.  MUU^  51  Id.  690.  Where  defendant  bid 
off  at  anotion  a  portion  of  a  quantity  of  hay,  it  was  held  that  to  oon- 
atitute  a  delivery  of  it,  separation  of  the  portion  so  bid  off  from  the  resi- 
dne,  and  an  offer  and  an  aooeptanoe  by  the  boyer,  were  necessary:  Afesser  t. 
Woodman,  53  Id.  241.  Delivery  of  wood  sold  by  the  oord  may  be  safS* 
eient,  though  it  has  uot  been  meaaared  by  -the  vendse:  HwU  ▼.  ThurmoM^ 
40  Id  683;  see  a  discussion  of  this  question  in  Braakr  v.  jlntleif,  51  Id.  408| 
EagUv.Eiehdberger.Zl  Id.  449;  andnote  to£^JUmaerT.i7oiMton»49Id.880; 
Gqlder  v.  Ogdtn,  53  Id.  618. 

The  fkinoipal  oasi  u  citid  in  McLcmgiMm  v.  /HaM»  27  OtL  46],  where 
the  court  decide  that  a  sale  of  a  given  number  of  cattle  then  ronnSog  in  a 
herd  of  a  larger  number  is  an  executory  contraot,  and  does  not  apply  to  any 
particular  cattie  until  the  number  sold  have  been  separated  from  tiie  herd. 
If  goods  are  sold  (while  mingled  with  others)  by  number,  weight,  or  meas- 
nre,  the  sale  is  incomplete,  and  the  title  remains  in  the  seller  until  the  bar- 
gained property  is  separated  and  identified.  It  Is  dted  In  Ohkurdelli  v. 
McDermoUf  22  Id.  539,  where  the  court  hold  that  as  between  the  parties  to 
n  sale  of  goods  on  store  in  a  warehouse,  the  delivery  of  an  order  on  the  ware- 
hooseman  for  the  goods,  by  the  seller  to  the  buyer,  is  a  delivery,  and  passes 
the  title  to  the  latter  so  as  to  render  him  liable  for  the  price.  In  Wrigki  v. 
Solomon^  19  Id.  64,  the  court  lay  down  the  rule  that  a  factor  cannot  pledge 
M  aecurity  for  his  individual  debt  the  goods  of  his  principal  consigned  to 
luBi  for  sale.  They  extend  this  rule  to  all  factors,  and  Co  that  extent  ovsTi 
rale  the  prinoipal 
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AmiAiJ^  be«,  ownenhip  iiit  Vfk 

biidiy  ownonhip  in»  200. 

bnfikloeSy  owiMnldp  in,  261. 

oooos,  otters,  eto.,  ownenhip  !■» 

doffh  Uroeny  of,  260. 

dogi,  ownership  in,  260. 

doTss,  pigeons,  wild  geese,  phenintii  eie.,  owwililp  in,  961. 

ownership,  distinction  between  wHd  aad  doMsetie,  260. 

owD«rship  in  ftnimsls  farm  mUmtm,  250.  * 

oysters,  ownership  in,  26L 

sfaiging  birds,  ownership  in,  200l 

whales,  ownership  in,  260. 
AjBBiomfXiRr  of  oontingent  intensfeiaiid  ponibflitlei^  00,  07. 

Bus,  ownsnhip  of,  260. 
BnuMi,  ownsnhip  of,  260^  201. 
BouNDiAST  Lsxm,  estoppel  Arising  ttam  aogoissesaos^  02. 
pniol  evidsDoe  oonoeming,  61  • 

Color  ov  Tttlb,  what  is,  478. 

Ck>iiTBAor,  prior  negotiations  not  admlMible  to  Tsry,  204. 

GovYiTAHOOi,  agreement  for,  not  satisfied  by  tendering  deed  good  in  fonn  oniy, 

468. 
Oomnrr,  Judgment  agdnst^  oannot  be  lened  on  property  of  dtisen,  740. 
OBiifni.AL  L4W,  infsnt^  responsibili^  of,  for  oommission  of  crime,  490-400. 

DsniiiTiOH  of  aotoal  foroe^  in  oonneotion  with  charge  of  robbery,  170. 

of  ooostmetiye  force  in  ooonectioa  with  charge  d  robbery,  170. 

of  robbery,  178. 

of  sham  and  frivolous  answen,  006. 
Do«8y  action  lor  killing,  200L 

laroeny  of,  260. 

ownership  of,  250. 
DowBR,  compelling  husband  to  indemnify  against,  468. 

SraonixxT,  title  in  third  person  when  defendant  may  not  rsly  en,  020^  000 
BiiionoN,  proclamation,  necessity  for,  760. 
Bouinr  Sale,  defect  in  parties,  677. 

defect  in  title,  may  release  parchaser,  676. 

defect  in  title,  of  which  parchaser  has  notice,  676. 

for  what  defects  in  title  purchaser  may  be  pranted  relief,  676. 
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Bquitt  Salb>  obJeotioiiB  whioh  pnrehaier  may  iixg«  iflifiiitj  Stfm 

whether  rale  of  eaveitf  empUnr  appliee  to^  670. 
BmATBS  ov  DaoKDnras,  claim  againtt,  objeefekm  to  form  of  aAdsvll^ 
waived,  S27. 

elaim  againat  obJeotloB  to  penon  making  the  aflUb^  BWi#  b« 

S27. 

oontraol  to  oooTej,  hofw  enf Ofoed  agiiiiil^  S29L 
BwQgf  aLby  miarepreaentatiomi,  122. 

by  nlence,  122. 
KxaoonoVy  retoniy  title  ia  myt  depeodeDt  on,  779. 

Fraui),  dronTrmtantial  evideiioe  of,  291. 
F>iui>xJLBNT  DsiD,  right  of  purchaser  to  attack,  tfS. 

'H  .a  CoHPAirm  are  not  public  nor  qmA  pablio  corpQratloB%  4ML 
care  and  akill  required  of,  488. 
liability  for  injnxiee  occeaioned  by  gM,  488. 
making  and  lelling  gaa,  not  a  governmental  fnaotlop,  488^ 
obligation  of,  to  inspect  their  pipes  and  mains,  488L 
obligation  of,  to  repair  leaks,  488. 
obligation  of,  to  supply  and  lay  down  pipes,  488. 
right  of,  to  compel  assent  to  agreement,  489. 
right  of,  to  shut  off  gas,  489. 
when  and  whether  obliged  to  supply  gas,  488. 

Sabbab  CoRFua,  what  may  be  examined  under,  57. 
ftoMBsmAD,  claimant  may  have  equitable  estate  only,  34ft. 

claimant  may  have  estate  for  Ufe  or  years  only,  345, 

claimant  may  have  possession  without  title,  345. 

claimant  need  not  be  owner  in  fee,  344. 

in  double  house,  360. 

in  hotel,  350. 

in  partnership  realty,  346. 

lands  rented  to  others,  350. 

may  exist  in  separate  estate  of  husband  or  in  common  property,  816^ 

occupancy  by  claimant  is  essential,  347. 

occupancy  intended,  whether  sufficient,  348. 

occupancy,  nature  of,  348. 

ooeupancy  for  rental  or  business  purposes,  349,  860. 

on  non-continguous  premises,  350. 

rural  and  urban,  cannot  be  blended,  353. 

title  requisite  to  support  claim  of,  344. 

bnrAVT  between  seven  end  fourteen  years  of  sge  is  prssumed  inoapabla  of 

committing  crime,  497. 
capacity  to  commit  crime,  when  must  be  proved,  497. 
confessions  of,  as  evidence  of  crime,  498. 
over  fourteen  years  of  age  is  presumed  capable  of  commission  of  crima, 

498. 
parent's  command  to,  does  not  justify  commission  of  crime,  499. 
punishment  of,  on  conviction  for  crime,  499. 
rape  by,  if  under  fourteen  years  of  age,  498. 
under  age  of  seven  y^»x%  cannot  commit  crime.  496. 
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JjjDOUSSV  liflD,  suspension  and  oonttnuanoe  of,  703. 
Judicial  Sale,  no  wairanty  at,  573. 

See  PUBCHASKB  AT  EXSCUTION  AND  JlTDIOIAL  SaIA 

Lahdlobd  and  Txnant,  agreement  that  crop  shall  belong  to  landlord  tDI 

rent  is  paid,  432. 
Laboxnt,  poBsession  of  stolen  property  as  evidence  of  guilt,  447. 

possession  of  stolen  property,  explaining,  460. 

possession  of  stolen  property,  instructions  to  jnxy  regarding,  447»  44S. 

possession  of  stolen  property  must  be  recent,  440. 

possession  of  stolen  property,  whether  will  wairant  oon^iotioii,  44S. 
Lis  Pendsms,  extraterritorial  operation  of,  269. 

general  effect  on  purchaser,  269. 
Lunatic,  contract  with,  200. 

Mandamus  to  compel  issue  of  execution,  714. 

when  proper,  714» 
Ma'«^^t»t>  Woman  acting  as  sole  trader,  691. 
M OBTOAOB,  barring  of  debt  bars  mortgage,  676. 

deed  under  foreclosure  relates  to  date  of,  676. 

is  a  mere  security,  67& 

sale  of  equity  of  redemption  to  mortgagee,  676. 
if  OBTOAOB  or  Chattei^  enforcing  in  another  state,  68. 

executed  in  state  in  which  the  property  is  not  situated  is  govsriMsd  bf 
law  of  place  where  chattels  are  situate  when  mortgaged,  68. 

record  of,  not  invalidated  by  removal  of  mortgagor,  67. 

remedies  on,  in  another  state,  72. 

removal  into  another  state,  when  entitles  mortgagee  to  pnssesrian,  71* 

removal  of  mortgagor  and  his  property  to  another  county,  67* 

states  which  do  not  recognize,  70. 

valid  where  made  is  valid  elsewhere,  67. 

KaooTiABU  Instbumbnt,  attachment  of  funds  represented  by,  67& 
certificate  of  deposit  is,  676. 

Pabtibb,  necessary,  to  foreclose  mortgage  or  mechanic's  lien,  76C 
pAurxBS,  actions  against  cities  and  towns  for  support  of,  64. 
Patmsnt  of  sum  less  than  that  due,  when  a  satisfaction,  413. 
Pkw  in  church  is  real  estate,  424. 

Plbadino,  answer  by  corporation,  on  information  and  belief,  whan  propVi 
633. 

answer,  denial,  code  provisions  respecting,  626. 

answer,  denial  of  acts  done  by  agent,  630. 

answer,  denial  if  insufficient  admits  the  complaint,  636. 

answer,  denial  of  knowledge  or  information  suffident  to  form  ft  belief, 
626. 

answer,  denial  of  public  records,  629,  630. 

answer,  denial  on  information  and  belief  not  allowed  at  common  law,  026. 

answer,  denial  on  information  and  belief,  form  of,  633. 

answer,  denial  on  information  and  belief,  whe^  «ot  proper,  629-632. 

answer,  denial  on  information  and  belief,  wlxeii  t)roPOf«  631,  633. 

answer,  denial  on  information  and  belief,  ^v      \^^  be  ttmck  out,  685, 

answer,  denial,  want  of  belief  alone,  628,         ^ 
Am.  Dko.  Vol.  LXX-«] 
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FuUDUfO,  •oBwer,  denial,  what  to  oontain,  82S. 

answer,  denial,  when  defendant  hai  no  infonnatioiky 

anewer,  denial,  when  defendant  has  no  personal  knoirled^a^ 

aaawer,  denial,  when  faola  are  praaamptively  withfat 

edge,  620,  690. 
answer,  denial,  when  most  be  positive,  020. 
answer,  denial,  where  defendant  is  bound  to  inqmrs 


r,  genenl  denial,  what  pat  in  issue  by,  606. 

answer,  sham  and  frivokms,  distinotion  between,  OSSw 

answer,  sham  and  frivoloos  may  be  stmek  ont^  6901 

answer,  yeriBoation,  mode  of,  637. 
PlUkBAXB,  appointment  of  new  admfalstwtor  oannot  be 
remains  In  oflBoe,  710. 

order  of  sale,  effect  o(  710. 

Older  of  sale,  when  yoid,  710L 

sile,  want  of  notloe,  710l 
PuBOHAsm  AT  BznouTxoir  ob  Judicial  Baui  Irnya  «n^ 
fendant  or  decedent  had*  6731. 

ecNeol  emjiCor  is  the  mle^  672. 

coweol  emptor^  whether  the  rale  of  equity  ssles^  07B» 

confirmation  of  sale  preelodes  all  farther  objections  by, 

defect  In  {larties,  677. 

defect  in  title  doee  not  release,  672,  678. 

delay  as  a  gromid  for  release,  605. 

destrootion  of  property  before  oompletlon  of  ssls^  680L 

fnmd  and  mistake  as  groands  for  relief,  682. 

fnmd  and  mistake,  what  constitate,  688. 

giantbg  time  to  examine  or  onre  defects  In  tUlsb  8711 

hmgnlarities  in  sale  will  not  release,  681. 

nlsoeQaneons  questions  affecting  liability  o^  668i 
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■istake,  when  a  ground  for  relief,  684. 

notice  of  sile,  statements  in,  as  ground  for  reilsf^  68C 

objections  which  may  uzge  at  equity  ssls,  677. 

payment  to  one  not  entitled  to  receiTe  it»  686. 

t«ms  of  ssls,  who  must  prove,  680. 

vacating  sale  for  defect  In  title,  674. 

void  ssls,  release  of  porohaser  from  bid,  600. 

Railboad,  liability  of  receivers  or  toustoes  operating, 

lialnlity  to  pamengers  of  another  company,  420. 
Bathoatiok  by  silence^  184. 
RoBBiBT,  asportation  essential  to^  170. 

by  snatching,  184. 

conviction  of  larceny  or 

defined,  178. 

evidence  of,  188. 

fear  most  precede  taking,  186. 

fear  of  Injury  to  character,  186. 

fear  of  Injury  to  property,  186. 

fear  of  l^^sl  process  or  prosecution,  187. 
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%  few  raqointe  to»  IM. 
§mr  wtthoat  loroe,  178. 
foroe,  natare  and  amoont  of,  181. 
form  without  fear,  178. 

fofamgoneto.takeleM  than  their  vafaM  te  hk  goodi^  ML 
indiotmont  for,  178-180,  19a 

todlctment  for,  shoald  allega  tba  uwnewhip  ok  tiia  prapvty,  ISL 
indiotment  for,  thould  allege  taking  firam  iha  penoB  vobbid,  UL 
intent  OMential  to»  188. 
intent,  question  of,  is  for  the  Jnrj,  180. 
laroeny  ii  an  element  of,  178. 
property  taken  mnst  belong  to  anothery  I80l 
returning  property  does  not  purge  offrinie,  18^ 
tiking  by  belligerents,  189. 
taking  mnst  be  against  will  of  party  robbed,  182t 
taking  mnst  be  preceded  or  accompanied  by  forot  or  TJokasi^  lilL 
taking  property  which  taker  beUeres  to  his,  181, 189. 
thing  taken  mnst  be  a  snbject  of  larceny,  178. 
fabw  of  property  taken,  180. 
wife  acting  nnder  control  of  hosband,  189. 

Bamm,  neasnring  and  setting  apart  goods,  when  wnnsnesMry,  %, 

of  cattle  mmiing  at  laige,  797. 
finmno  PnaoBMAKOi,  giving  indemnity  against  wife's  daim  af  Aommt  4§k 

of  contract  to  make  good  deed  reqnires  good.titia,  789. 

party  resisting,  what  mnst  show,  739. 
BiASUTM,  repeal  of,  pending  pioseoution,  309. 
010LBI  FaonBTT,  possession  of,  as  eridenoe  of  crimen  4i7-4i9» 

posMSskNiof,  explaining,  460. 

Tmnmm,  when  nnneoessaiy,  488. 
Tbor,  parol  radsBoe  to  establish,  259. 

UiAOii  AMV  Gonom,  when  good,  688^ 

Tnsoft  AHD  VwDn,  daCsot  in  titla,  Nihility  te,  8I0L 

WaoiB,  staka-holdsr,  when  most  dalhrar  wMomj,  791. 
Wnoan  ahd  Mbasubs,  power  to  fix  standard  of,  IM. 
WiUL»oliiinq^hlcnaflMof  testator  at  b<y«nii^t  is  ad  mttdmfl^  411, 
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ABANPONMSNT. 
B«p  ^manji;  Enontaart^  6|  Howtbads,  2,  4-8, 12;  LAin>LomD  ajto  Tun 
urtf  11;  PonBBSioN,  1;  Pnni>xc  Laiids;  Spioino  PimroBMAiroB,  tt,  7. 

AMATEMENT. 
See  S^'viiTio  PxRioBMAiroB,  9. 

ACCEPTANCB. 
Bee  ><i«fonABLs  iNSTBUMBicni  S»  4 

ACCOUNT. 

Set  CI.IUU1UM  >«^  AVfiNisTBATOBS,  5,  9,  23-36;  Guabduh  am»  Wau^ 

7,  8;  Usury,  3;  Witnesses,  1. 

ACKNOWLEDGMENTS. 
See  Notaries. 

ACTIONS. 

H»  r  X>KTnrt«i  MfmmasTi  Executors  and  Aoiokistbatom,  17i  FoMOKi 

Vtmmig  Axo  Uhlawtul  Detainer:  Rxplsvut;  Tresfassi  Tbotib. 

ACTS  OF  OOD. 
See  Common  Carriers,  0. 

ADMINISTRATORS. 
See  Executors  and  Administrators. 

ADMINISTRATORS  DE  BONIS  KOK. 
flee  BxEOUTORS  and  Administrators,  4,  7»  18,  87. 

ADMISSIONS, 
flee  CuMiNAL  Law,  9;  Trusts  and  TBUSTBiSt  4. 

ADULTERY. 
See  Mabbiaoe  and  Diyobob,  9. 

ADVANCEMENT. 
See  Parent  and  Child:  Wills,  e. 

ADVERSE    POSSESSION. 

1.  Failure  to  Assert  Paramount  Title  Inures  to  Benefit  of  him  wb« 
holds  the  oldest  prima  facie  title,     ffvmphreya  v.  MeCaU,  621. 
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t»  DHKABinon  Qv  VtmoK  or  Poobbiov  ov  Lamd  abb  Admubolb  It 
■hflfir  that  his  pOHMnon  wm  not  adTene;  and  the  want  of  an  ad^vna 
ohanMster  to  hia  poaaaarion  whioh  preTcnta  aoqnirition  of  title  by  the  atat- 
vta  of  limitationa  ia  aoi&oient  to  rebat  the  preaamption  of  a  conveyance 
whioh  the  lapae  of  twen^  yeaxa'  poaiewion  might  raiae.  Leger  ▼.  Dofils, 
240. 

ll  FoananoH  Takbh  bt  Owvbb  ov  Juniob  Subtxt  ow  LfnBVKBBiraB  with 
older  and  nnoooopied  anzrey,  by  erecting  improrementa  npon  and  dear- 
fng  and  ooltiyating  hia  land  oatdde  the  linea  of  the  interference^  and 
naing  the  balance  of  it,  indnding  the  interference,  aa  ownen  oaoally  do 
their  adjacent  timber-landa,  by  taking  fire-wood,  fence-raili,  or  timber  for 
the  nae  of  a  aaw*miil  for  a  period  of  twenty-one  yeara,  will  be  aoch  poa- 
aetaion  aa  would  give  title  nnder  the  atatate  of  limitationa  to  the  part 
within  the  linea  of  anoh  interference.  Bat  almply  oocaaional  entriea 
upon  the  interference  for  lambering  pnrpoaea  will  not  oonatitate  aoch  * 
poaaeasion.    Beaupkmd  t.  MeKeen,  116. 

4»  Pbima  Faoib  Pbbsumption  ow  Titlb  akd  OwNBBSHiPiaraiaed  by  pcoof  of 
nninteiTupted  adverae  poaaeasion  of  peraonal  property  for  twenty  yeai% 
and  each  preaamption  can  only  be  overtamed  by  proof  that  each  poasna 
'  alon  waa  not  inconsistent  with  plaintiff's  rights  or  explaining  or  ezonaiiig 
aoch  long  acqaieaoence  on  aome  groand  other  than  proof  of  original  da* 
feet  of  title  in  the  possessor.    McArthur  t.  Carries  AdnCr^  SSSk 

taaCk>-TBBAiror|  Bzboutiohs,  21;  FxBBin,  2;  PoaaBssiOH,  2;  VBinx»ABB 

Vbndbb.  Ifib 

AFPmAvrra 

L  AffmATn  n  Voluhtabt  Oath  Rbdugkd  to  Wsmiio,  taken  before  wtmm 

•nthoriaed  oflioer,  and  oertified  by  him.    BMlon  ▼.  Berry,  328. 

%  Awwnum  won  bb  in  Wbitzbo,  but  bbbd  hot  bb  Siobbd  by  tta  d» 

ponantb    M 

8aa  Braxbs  ow  Dbobdbrtbi  & 

AFFRAY. 
8aa  OBnmrAL  Lav^  & 

AQENC7. 

IL  finoiAL  Aabbv  oab  Bdid  Pbinoipal  ohlt  fo  BsBorr  of  Aunn»iffr 
OoHiBBBBD  BT  Fbotoipal;  bat  the  prlneipal  ia  boond  by  the  acts  of  his 
agents  anthority  to  do  which  he  holda  him  out  to  the  world  to 
althoagh  he  may  haTe  given  him  more  limited  private  inatmotioiia^ 
known  to  the  peraona  dealing  with  him.    Oarmkkad  v.  Bmck^  226. 

%  BOHA  Fn>B  PUBCBABBB,  WITHOUT  KOTfODi,  OW  PBB80HAL  FBOPBBarr 

Agbht  will  hb  Pbotboted,  where,  althoagh  the  agent  ia  intmalad 
with  possession  for  a  spedal  porpoae,  the  principal  haa  by  hia  aet  or  can* 
doot  allowed  the  agent  to  appear  to  the  world  aa  the  tme  owner.    A 

%  PABSrnBoUirDBTCJOMTBAOTBiADBABDDBLIVBBBDASHDAaBBBIIBBl^ 

wlian  a  pecaon  having  aathoci^  algna  the  namsa  of  all  partiea  to  the  fai* 
aftmment.    FuUknr  v.  Samdon^  281. 
A  AoMW  MAT  Mahb  Oobtbaot  hi»  Owb,  while  cooteactiBg  aa  aoflii^whalhig 
known  aa  BB  agsnt  or  not;  andsachUafaaitjeaanotbeaffMladtallham^ 
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in  an  aotkni  of  (unanp»U  against  the  prindpal  it  would  be  competent  to 
show  the  existence  of  an  aathoriiy  to  the  agent  to  enter  into  the  con- 
tract, and  thns  make  the  principal  liable  also.    Ilenderaon  ▼.  Martin^  606. 

Bw  AoxNT  18  Alonk  Liable  om  Sealed  Instrumxht,  where  it  purports  to  be 
the  deed  of  the  agent  and  not  the  deed  of  the  principal,  although  the 
agent  describes  himself  as  the  agent  of  another.     Id. 

0.  Where  Dibector  of  Railroad  Compant  Subsobibed  for  additional  shares 
of  stock  for  and  in  the  name  of  a  certain  large  stockholder  in  the  corpo- 
ration, to  relieve  the  company  from  embarrassment,  such  stockholder 
being  at  the  time  a  resident  of  a  foreign  country,  and  immediately  noti- 
fied the  latter  of  what  he  had  done,  and  the  stockholder  never  iita^le  any 
reply,  and  the  accruing  dividends  on  his  other  stock  were  applied  in  pay- 
ment of  the  additional  shares,  and  seven  years  afterward  he  demanded 
and  sued  for  the  dividends,  and  claimed  that  the  subscription  for  the  ad- 
ditional stock  was  unauthorized,  it  was  held  that  his  lonp;  silence,  after 
being  informed  of  the  facts,  was  evidence  to  be  submitted  to  the  jury  of 
Ilia  ratification  of  the  act  of  such  director  in  making  the  subscription. 
Phnaddphia  etc.  B.  B.  Co.  t.  Cowdl,  128. 

7.  IjOko  Selenob  to  Constitute  Ratxfioation  or  Unauthorized  Act  is  not 
confined  to  oases  where  the  relation  of  principal  and  agent  exists  between 
the  person  doing  the  act  and  the  person  afiected  by  it;  such  conduct  is 
evidence  of  a  ratification,  more  or  less  expressive  aocording  to  the  dr- 
oomstaacea  under  which  it  takes  place.    Id, 

••  RATmoATEON  OF  UNAUTHORIZED  AcT  OF  STRANGER  may  not  be  implied  as 
a  conclusion  of  law  from  the  silence  of  the  party  affected  by  the  act,  but 
it  does  not  follow  that  it  is  incompetent  to  be  submitted  to  the  jury; 
and  it  may,  as  a  circumstance,  with  others,  be  submitted  to  the  jury  aa 
facts  from  which  they  may  imply  such  ratification.    Id, 

i.  Aesionob,  bt  Remaining  in  PoesEssioN  of  Goods  to  dispose  of  them  oa 
•gent  for  the  trustee,  is  deemed  prima  fade  to  have  conducted  himself  in 
^i^^ling  with  them  in  accordance  with  an  understanding  with  his  princi- 
pal, who  is  bound  to  take  notice  of  the  manner  in  which  the  agent  con- 
ducts, himself  in  his  employment,  and  who  is  presumed  to  have  assented 
to  his  acts.    Linn  v.  Wright,  282. 

§m  Baiujewtb,  2;  Estoppel,  3,  8;  Exboutobe  and  Adminibtbatore,  29; 
Faoiobs;  Fbaudulbnt  cIontetanobs,  4;  Gaming,  2,  8;  Pleading  and 
PBAonoiy  6-8;  Vbndob  and  Vendee,  6. 

ALTERATION  OF  INSTRUMENTS. 

AmBAnoN  OP  Viyrm  bt  Bbahubb  op  Plaob  op  Patmbnt,  aftsr  deUvery 
to  the  pAyee,  is  prssnmad  to  haye  been  made  by  the  p^yee,  and  nnlesa 
the  UMot  of  the  maker  is  proved,  renders  the  note  Yoid.    Whiter,  Ha$a, 

«4a 

See  BzBounoNs,  14;  MiBGWii 

AMBIGUrEIBS. 
See  BouKDABm. 

AMENDMENTS. 
■w  JBMm|HB%  i4|  JVManatm,  1;  Notabib8»  1|  PUABOm 

6-8;  Rboobm,2-4» 
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ANIMALS. 

1.  OwKxB  ov  Doo  BAB  SuoH  Pbopsbtt  IN  HlM  M  idll  entitle  him  to  maia- 

tain  an  action  against  any  one  for  killing  or  injuring  liim.     WheaUe^  y. 

//arm,  258. 
S.  South  Cabolina  Fbhoe  Law  Kkquibxs  Cattlb  to  be  Fknobd  out,  axu 

HOT  IN.    It  is  therefore  not  nnlawfal  for  the  owner  of  horses  to  pennit 

them  to  run  at  large  over  lands  not  guarded  by  such  a  fence  as  the  law 

praseribes.    Murray  ▼.  8.  C,  R,  B,  Co.,  219. 
S.  Bettbt  of  Hobab  ufon  Uninolosbd  Railroab  Track  a  No  Tbbbpab^ 

and  the  owner  thereof  is  not  guilty  of  negligence  in  sllowing  him  to  be 

at  large.    Id, 
4.  Qwhbb  Buns  Risk  onlt  ow  Aocii>bhtal  Ikjubobs  to  Hobsi  whioh  hs 

permits  to  nm  at  large,  and  osa  reoover  for  any  injury  thereto  from  tiw 

n^gUgenoe  of  another.    IcL 

See  EzBOunoNS,  ff;  Bailboaim,  2. 

ANSWER. 
See  Plbadiho  and  PBAoncBy  9-17t  21. 

APPELLATE  OOUBTS. 
See  GkoairAL  Law,  14;  Jubisdiotion,  1;  Mabbiaqb  abb  Dtfomtm^  10| 

Plbadino  and  Pbactigb,  20,  22,  23,  24,  33. 

ABBEST. 
See  Corpobatioks,  6. 

ASSIGNMENTS  FOB  BENEFIT  OF  CBEDITOBS. 

h  AflBTONMENT  lOB  BbNBVIT  OB  GbEDITOBS  THAT  InCLUDBS  OHLT  PaBT  Of 

Dbbtob's  Pbopebtt,  and  exacts  from  the  creditors  a  release  of  the 
debtor,  is  fraudulent.    Oadsden  t.  CorMm,.  207. 

2.  Abbionmbnt  bt  Partner  tor  Bbnbiit  ob  Cbbditobb  that  ezaots  *  vs- 

lease  of  the  firm,  as  well  as  of  himself,  is  fraudulent.    Id, 

3.  Absionmbnt  Pboyed  to  havb  bbbn  Intended  to  Sbourb  Pbbbebbbd 

Cbbditobs,  and  those  who  had  incurred  liability  as  sureties  of  the 

assignor,  and  also  to  secure  to  the  assignor  certain  benefits  out  of  the 

property  to  the  hindersnoe  of  other  creditors  in  the  enforeement  of  thsk 

rights,  is  fraudulent  and  void  as  to  the  deferred  craditon.    XtaiT. 

WriglU,  2S2, 

See  Pabtnebship,  6. 

ASSIGNMENTS  OF  CONTBACTS. 
L  AvT  Chosb  nr  Action  mat  be  Assigned  in  Texas,  sad  suit  broqg^ 

thereon  by  an  equitable  holder.    Hopkins  y.  Upshur^  376. 
%  Order  Drawn  on  Particular  Fund,  afher  Notice  to  Dbawbb,  Oobbii* 

TUTES  Equitable  Assignment,  and  binds  the  fund,  pro  tanio^  in  the 

hands  of  the  drawee.    MarHn  v.  Maner,  223. 
I.  Direction  bt  Cbeditor  for  Approprution  or  Debt  and  Assbbt  oi 

Debtor  is  all  that  is  necessary  to  constitute  a  legal  transfer  of  the  debt| 

and  neither  the  omission  nor  neglect  of  the  debtor  to  enter  the  transfer 

in  Ills  books  could  operate  to  defeat  an  arrangement  dictated  by  his  end* 

Mor  and  assented  to  by  himself.    Id, 

See  SuBSOBiFnoN,  I;  Vbndob  and  Vendee,  1,  3, 131 
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ASSUMPSIT. 
See  Payment,  4. 

ATTACHMENT. 

i.   AXTACHIOENT  OAlfVOT  FaBTEN  ON  FUNDS  IN  BAHKaBS*  HANDS  for  iHlloll 

oertificatee  of  deposit  have  been  issued.     AfcMUlan  ▼.  BiekardSt  665. 

fi:  Return  or  Writ  or  Attachment  that  It  bad  been  Served  by  Postinu 
Copt  THERBor  on  Premises  is  sufficient,  without  stating  that  they 
were  at  the  time  unoccupied.     BiUer  v.  ScanneH,  775. 

B.  Lien  of  Attacicment  upon  Real  Estate  Takes  Errsor  Immediately 
UPON  Levy  thereof,  and  the  deposit  of  a  copy,  with  a  description  of 
the  bind  attached,  with  the  county  recorder.     Id. 

d»  Notice — Deposit  in  Recorder's  OrnoB  or  Ck)PY  or  Writ  or  Aitack- 
ment,  with  a  description  of  the  property  attached,  is  sufficient  to  operate 
as  notice  of  the  lien  to  third  parties.  Mortgage  taken  after  such  deposit 
!«  subject  to  this  lien.     Id. 

6.  Mistake  in  Date  or  Return  or  Writ  or  Attachment  may  be  Cobt 
RF.rrKD  AT  Any  Time.    Id. 

6.  OrricKR's  Return  to  Levy  of  Writ  of  Attachment  need  not  Set  out 
All  Acts  Nkckssary  to  Valid  Levy.  The  general  rule  with  regard 
to  the  execution  of  mesne  process  is,  that  all  presumptions  are  in  favor  of 
the  regularity  of  the  acts  of  the  officer,  and  that  a  return  wliioh  simply 
states  that  the  process  was  executed  is  sufficient  prima  fade  to  show  a 
due  and  proper  execution.    Id, 

See  Executions  37;  Partnership,  9. 

ATTORNEY  AND  CLIENT. 
See  EzBOUTORs  and  Administratobe*  84* 

AUCTIONS. 

1.  SuBtfiiTUTiON  or  One  Name  roR  Another  on  Auctionxib's  Lm  at 
PxTRCHASERS  cannot  affect  the  validity  of  the  sale.  The  orders  directing 
and  confirming  it  give  it  validity.     HcUleck  v.  Ouy,  643. 

t.  Party  having  Interest  in  Property  about  to  be  Sold  at  Auotion  has 
right  to  have  it  offered  for  sale  under  such  circumstances  as  afford  an 
opportunity  for  fair  competition  amongst  all  who  may  be  disposed  to  buy. 
Doubts  about  the  identity  or  title  of  the  property  may  prevent  prudent 
men  from  bidding,  and  are  therefore  enough  to  justify  any  one  charged 
with  the  duty  of  making  a  sale  iu  postponing  the  sale  until  such  doubti 
may  be  removed  and  the  danger  of  sacrifice  avoided.    Boberts  v.  BdberU^ 

486. 

See  Statute  of  Frauds,  2. 

BAILMENTS. 
!•  PuBLio  Millers  are  Held  to  Veby  Great  Degree  or  Care  and  Dai- 

OENOE  in  safely  preserving  materials  delivered  to  them  to  be  ground; 
but  their  liability  is  not  as  extensive  as  is  an  innkeeper's  or  common 
carrier's.  If  in  the  exercise  of  such  care  as  from  the  nature  of  the  case 
is  thought  necessary  for  its  preservation  the  grist  is  lost,  without  the 
imprudence,  negligence,  or  fault  of  tlie  miller,  he  will  not  be  liable.  Thir 
class  of  bailment  is  known  as  localio  operia  fadendi.  WcdUice  ▼ 
(kmaday,  250. 


SiO  Indkx* 

i.  MiLunVi  LiABiLiTT  lOB  Gbain  Dbuyhbed  to  Hm  TO  Bi  OsomiD  Oos 
TINUXB  until  it  it  to  groand  and  retomed  to  itt  owBtr,  If  the  ownerli 
tervant  it  prttent  while  the  grun  it  being  groond,  atiitting  in  the  work, 
mod  phMMt  a  taok  of  the  gritt  in  a  plaoe  from  which  it  It  ttoltn,  the  milkr 
itnol  rtUeved  from  hit  liability,  at  the  tervaat  while  to  aotiogwat  not  tbt 
^^«f  hit  matter,  bat  of  the  miller.    IdL 

See  Dmvva,  8;  Faotobsi  GAKoro^  1. 

BANK  BILLS. 
See  Oboohal  Law,  6-13;  WmrxaoB^  % 

BANKEUPTCY  AND  INSOLVENOY. 

Oammoir  of  Jubomint  to  Bona  Fn>a  Gbbditob  a  kot  Ttusnfuuan  Bah 
ponxiov  Of  iNBOLvaMT  Ebtatk,  eyen  if  it  have  the  efieot  of  ghrlpg  Ub  a 
prelertttoe  otot  other  oreditom.    8iegd  y.  CkkdM/y^  12B. 
Sao  AMwnaanni  iob  Bekkvit  ow  Cbbditoiuii  PABiEVBamr,  U^  14 

BANKS  AND  BANKING. 
See  AzcAGH]iDn8»  1. 

BEST  BYIDKNOSL 
See  EnDBVci,  7- 

BETS 
SeeGAMnro. 

BILL  OF  EXCBPnQNB. 
Sto  Fuumvo  AND  PBAonoa,  70 

BILLS. 

■MBAfMM^  4|  KnODTOBS  AND  ADMINlBIEBAMBib  U^  A  IllAnRt 

6}  VBNDOB  and  yBNDBI^  & 

BILLS  AND  NOTES. 
See  Nbqotiablb  iNBCBUMBHai 

VSUA  OF  EXCHANGE 

See  NbQOTIABLB  iNSTBUllBIIVk 

BILLS  OF  LADING. 
StaOoMiiOH  Cabbtbbb,  6b  14^  Uk 

BONA  FIDE  PUBGHASER8. 

GLAOfDro  At  Bona  Fidb  Pubcbasbb  bob  VAMr^Bfj  ^^■■■"■^■^ 
BOB  Paid,  witiioDt  notioe  of  a  tmtt,  most  affirmatiTely  prare  the  pay 
BMBt  of  the  oontideration  by  other  evidenoe  than  the  rtot^  npon  tiio 
deed.    lAa^  ▼.  Lfmch,  137. 
Sto  Aabbot,  2}  BzBounoNt,  2;  Fbaudulbnt  ConyetanobSi  6|  GAMora^  1| 
LraAanTtS;  MoBTOAon,  li;  Partnrbbhip,  19;  8alh,4;  TAXAnoN»& 
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BONDS. 
8m  JnMMuras,  15;  Notasiu,  8,  lOi 

BOOKS. 
See  EyiDKNOB,  2. 

BOUNDARIES. 

!•  PaBOL  EViDMUM  n  ALWITB  Al>1iT88TBLW  TO  DBTKBlCnia  WHRHSR  MOVV- 

liBinni  found  on  land  mn  identical  with  tboee  Doentioned  in  the  deed 

deeoribiiig  It.    MeJJfartff  t.  Cmiover^B  Lessee,  57. 
t.  IirraKTiON  ot  PAsnaa  oaknot  Taxm  Plaob  or  Call  in  Daao  which  ia 

nnambignoaa,  although  the  call  was  in  fact  not  intended  by  the  partiea. 

Id. 
IL  EmoT  WILL  aa  Oivur  vo  Ihtbntion  or  PARTOSy  nr  Raspaor  to  Cauj 

IN  Died,  only  where  the  words  of  description  they  employ  will  admll 

qI  it,  and  are  do|  inooosistent  with  the  intention  proved;  fartiwr  ihaa 

Ihia  a  oosrt  of  law  oannot  go.    Id. 

See  Dbbps,  0;  EaroPFEL,  2. 

BUILDING  CONTEACrra. 
See  Damaoss,  1;  Pabtnxbshif,  L 

BURDEN  OF  PROOF. 
BovA  Fm  PuBOHAaKBs;  ExxounoNs,  83;  FRAusmn  Oc»TaTAV€■^ 
•l  M4m»ffiT»  WouN,  6;  KaaoTiABLB  laarauMawi^  9i  Kkitmahw^  Ig 

BY-LAWS. 
See  Gas  Compaht* 

GALIiS. 
I>niM»  9|  BouHD. 

GANAL8. 


0ABRIEB8L 
Oaoixm  Oi 

GATTLB. 
SaaAnMAii^SL 


(UYXAT  SMFlOQk 
FteoAn  Ooinm^M* 

GBBTDnCAIIEl 
SaaKocABOi. 


-li^yi 


} 
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^V  GHANCBRT. 

—  Sea  Equitt. 


81^  IND£X. 

OHARIXABLE  USBSS. 
See  SuBaoRiFTiov. 

GHARTEBS. 
See  CoRPOBATiOKSy  S. 

CHATTEL  MORTGAGES. 
See  MoRTOAQBS. 

CHECKS. 
8m  Gamuto,  1;  Nkootiabli  iNSTBauim,  8»  % 

CHILD. 
See  Parent  and  Child. 

CHOSES  IN  ACTION. 
9ee  AflUOViiXNTB  or  Contracts;  Nbootiablb  Inbtbdmshv^ 

CmOUMSTANTIAL  EVIDENCE. 
See  Fraud,  1. 

CITY  COUNCIL. 
See  Corporations.  18. 

CIVU.  DAMAGE  LAWS. 
See  BxBcuTORs  and  Administrators.  17. 

CHURCHES. 
See  Pew8;  Subscription. 

CLAIMS. 
8at  Bratkb  or  Decedents,  3-5;  Mobtoaois,  16. 

CLOUD  ON  TITLE. 
See  Married  Women,  6. 

COLOR  OF  TITLE. 
See  Definitions;  Taxation,  2. 

COMMISSIONERS'  SALES. 
See  Judicial  Sales,  2,  3. 

COMMON  CARRIERS. 

I,  Steamboat  Compahibs  must  Provide  All  Reasonable  PRECAonoNt  M 
protect  the  property  of  othen.  OareleBsiiess  in  providing  meant  d 
prevention  of  injory,  or  in  the  use  of  the  meana  where  piovided,  aooom- 
panied  by  injury  to  an  innocent  party,  will  make  the  company  iiabU* 
Oerke  v.  Cal,  8.  N.  Co.,  660. 

t.  Failure  to  Use  Spark-oatchers  is  Evidence  of  Carelessness  in  u 
action  against  a  steamboat  company  for  setting  fire  to  a  grain  field,  and 
that  fact  being  admitted  by  the  pleadings,  with  other  testimony,  Justiflei 
a  refusal  of  a  nonsuit  and  sustains  the  verdict  of  the  jury.     Id. 
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H  Ow?rRRs  OP  Flat-boat  Holding  Themselvks  out  as  Rbadt  ahd  Will- 
ing TO  Rbobivb  Frxiobt  from  the  pubUo  generally  are  common  car* 
rien,  although  only  making  a  single  trip,  and  receiving  a  part  of  a  cargo 
only;  and  the  receipt  of  freight  by  the  master  of  the  boat,  in  yiolation 
of  the  inatmotiona  of  the  owners,  does  not  affect  their  liability  as  oom- 
mon  carrier!.  But  if  they  did  not  hold  themselves  ont  as  ready  and 
willing  to  receive  freight  from  the  public  generally,  but  only  proposed 
to  take  the  freight  of  particular  persons  with  whom  engagement*  were 
made,  they  are  not  common  carriers;  and  the  persons  shipping  freight 
nnder  receipt  from  the  master  of  the  boat,  in  violation  of  the  private  in- 
struction h  of  the  owners,  canuot  hold  them  liable  as  common  carriers  for 
loss  of  the  goods.     Steele  v.  3fcTyer*8  AdrnW^  ^16. 

4k  Etidbnce  that  Defendants  uad  been,  in  Former  Years,  Engaged  in 

TRAN>rOUTATI0N   FOR    PUBLIO  GENERALLY    19    ADMISSIBLE   and    proper 

for  the  consideration  of  the  jury  in  determining  the  question  whether 
they  were  common  carriers;  but  it  would  not  neoessarily  be  oonolusive.  Id, 

ii  Wreck  of  Flat-boat  upon  Sunken  Loo  in  River  is  not  Loss  from 
"Act  of  God;"  the  human  agency  directing  the  boat  against  the  log 
being  the  immediate  and  direct  cause  of  the  loss,  and  such  loss  is  classed 
among  the  dangers  of  the  river.    Id, 

t.  Parol  Evidence  is  Admissible  of  Custom  Existing  on  Particular 
River  Exempting  Flat-boatbien  from  losses  caused  by  the  dangers  of 
the  river,  although  the  bill  of  lading  contains  no  such  exception;  but  to 
conatitute  a  good  custom,  it  is  requisite  that  it  should  have  been  uniform, 
and  so  generally  known  and  acquiesced  in,  and  so  well  established,  that 
the  parties  must  be  presumed  to  have  contracted  with  reference  to  it.   Id, 

y.  Carriers  of  Passengers  are  Bound  to  Exercise  Utmost  Care;  but 
they  are  not  liable  for  such  perils  as  occur  whoUy  without  their  agency, 
unless  there  is  some  want  of  care  in  escaping  from  the  consequences  of 
such  perils.    Sprague  v.  SmUh,  424. 

ti  Carrier  of  Passengers  in  his  O^n  Cars  over  Conneotino  Lnrxs  is 
liable  as  a  passenger  carrier  throughout  the  rente.    Id. 

9l  Carrier  of  Passengers  in  his  Own  Cars  over  Connecting  Lines  is 
not  liable  for  an  injury  occurring  while  the  cars  are  upon  a  connecting 
line,  and  caused  without  his  fault  by  the  negligence  or  miaoonduot  of  the 
operatives  of  the  connecting  line,  over  whom  he  has  no  control,  unless 
the  connecting  roads  constitute  a  general  partnership,  or  are  consolidated 
in  their  interests.    Id, 

10.  Selling  Through-ticket  over  Connecting  Ijnes  to  Passsnokrs  does 
not  render  carrier  liable  for  carriage  of  passengers  beyond  his  own 
line;  but  be  is  liable  for  the  through  transportation  of  freight  and  bag- 
gage, semble.     Id, 

11.  Carrier  is  Liable  for  Loss  Occurring  betond  his  Terminus,  upon 
Connecting  Line,  when  he  receives  goods  and  receipts  for  them,  "  to  be 
delivered  on  presentation  of  the  receipt "  at  a  specified  point  beyond  his 
limits  of  trade  as  a  carrier;  and  delivery  to  a  connecting  line  does  not 
free  him  from  obligation  to  deliver  them  at  the  specified  place.  Kyle  v 
Laiitiens,  231. 

UL  Interest  on  Net  Value  of  Cotton   Lon  et  Carrier  must  be 
Allowed  from  the  date  of  notice  of  loss  and  dtfnns&d  of  payment  of  the 
ier.    Id, 
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IS.  C^**t«^  18  vov  Emtitleo  to  Factor's  Oommmnm  as 

Dam Aon,  where  ootUm  consigned  to  the  faetor  tA  m  pertioalar  pboe  is 
by  the  carrier  on  the  road.    Id, 

IL  Iir  Govsntuonov  or  Bill  of  Lading,  Pabol  BnDBifoi  n 
to  ehofir  that  the  words  "dangers  of  the  river*"  bj  nugp  and 
indnde  dangers  bj  fire.    McClure  v.  Cax^  652. 

10.  Pabol  EriDBirainADiiiaBiBiJi  TO  Explain  BaoraALnr  Bill  <mpLai>] 
that  oottoB  was  shipped  on  a  stesmhoat,  of  a  onstoD  for  steamboata  to 
carry  baigss  in  tow,  and  to  store  freight  at  their  option,  either  oa  boa* 
or  baige.    Sroin,  J.,  dissenting.    Id, 

16b  Dbolakations  or  Mabtib  or  Stbamboat  whilb  Spabkb  abb  SaiTua 
FiBB  to  Obaut-fiblim  are  part  of  the  re$getim,  and  are  admissible  ineri- 
dcnce  to  establish  the  liability  of  the  owners  of  the  steamboat  for  tha 
damage  done  by  the  firs.    Otrhe  v.  Califorma  Steam  NctrngaUom  Ca,  650L 

17.  DiOLABATiONs  or  DxTB2n>Aim  iir  Action  agaikst  OoimoN  Cabbibbpos 
Kbougbnob  abb  not  Admibsiblb,  when  the  dedaiatioos  aoog^t  to  ba 
introdnoed  sre  statements  of  facts,  which,  at  the  time  of  giving 
tions  to  the  master  of  his  flat-boat  not  to  take  any  freight  nntfl  he 
a  oertain  point  in  the  river,  the  defendant  stated  as  reasons  for  not  tsk« 
ing  a  fall  cargo  nntU  after  reaching  the  designated  point;  as»  while  tlsa 
Instmctions  given  to  the  master  may  be  admissible,  yet  it  Is  not 
aible  to  make  their  admissibility  a  pretext  by  which  to  obtain  the 
U  daelaratioBS  tm  to  lasts  made  at  the  same  time.  Steek  v.  Jfeiyv^ 
Adm'r.  616. 

Sea  Fbbbibsi  Bailboam;  Tkuvn  and  TkURiBi^  10. 


COMMON  PLEAS. 
See  JuBisDionoir,  2. 


OOMMUKITY  PROPERTY. 
WnrB;  Mabbiaob  and  Ditobob^  11|  Ybbimb 

DBS,  13. 


AK»T] 


OOMPLADiT. 
HuiiAaB  ABD  Wirx,  11;  Mabbiaob  avd 

OOKCEALMENT& 
See  OoBPOBATiosra,  19L 

OOKDinONB. 
See  NoTABiBB,6. 


DlfQMi^tL 


CONFESSION  OF  JUDGMENTS. 

BAVSBVnPr  AND  InBOLVBBCT;  PABTJBBMnib 


1& 


CONFIRMATION. 
See  AucnovB. 


CONFLICT  OF  LAWS. 
I.  OOUBT  PUBSUBB  LaWS  Of  TIB  OWK  StaTB  IB  DBTBBHiBnro  VALmm 
JvDOMBVT  of  a  conrt  of  a  foreign  state,  in  the  abssnos  U 
difference  in  the  laws  of  the  latter  state.    Moore  t.  Booit  ilOl 
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9i  COKTBAOT  TO  PaT  MoNKT,  BIaDB  AND  TO  BB  PbRFORM KD  IN  NlW  TOBK« 

will  be  governed  by  the  Uwa  of  that  atate  relating  to  ninry,  although  the 
loan  b  eeoared  by  a  mortgage  upon  lancU  in  Ohio.  Lackwood  v.  MUekeilt 
78. 

S.  Liz  Lod  Cohtbaotub  Cobtboui  ab  to  Covbibvotioiv  avd  VAUDirr  of 
Pbrboval  Goktraoxb.    Ktmaga  ▼•  TV^for,  (KS. 

4  Lix  FoBi  QoYEBJM  F^tooBDUBi  AVD  EviDXNOB  in  aotiooi  on  penonal 
oootnota.    Id, 

S.  CkxNTBAOT  Mabb  dt  Onx  Sxatb,  ahd  to  BB  Fbbjiobmbd  dt  Avothbb,  willp 
if  it  be  Talid  nnder  law  where  it  wbb  made,  and  not  in  oontFavention  ol 
the  latter^B  lawB,  be  pfeewned  to  have  been  entered  into  with  ref etenoe 
to  the  lawB  of  the  latter,  and  thoee  laws  wiU  be  retorted  to  in  aeoertain- 
ing  the  validity,  obligation,  and  effect  ol  the  oontnok    Id, 

•.  Ko  Bulb  ov  OoMirr  ob  Ihtbbnational  Law  Bbquibbb  Odubsb  ov  Qbb 
Statb  to  SmroBOB  the  law  of  another,  where  the  law  of  the  latter  rtate 
daahee  with  the  lighte  of  oitiaenB  of  the  former,  or  with  the  polioy  el  iti 
lawi.   Id, 

7.  OoBTBAor  VoD  mnxBB  Law  whbbb  It  n  Madb  n  Void  BfBBiwHMa 
Id. 

flee  Bmaniov  Dbobobbtb,  1$  Mobtoaobi^  10^  1B|  Hobo%  S^ 

OONNBCTED  LINB8. 
flee  CkiMMOH  Oabktbbii,  S-IL 

OOKSIDEBATION. 
8ee  BoaiA  Fidb  Pitbobasbbb;  Fbauduudit  CavTBTABOHH  1,  tt  (kMaawa^  1$ 
HbooiiabuLiiibiimbiitb,  9;  Pabtvbbbhip,  llsTBiini  AVDTBinsnib  I« 

OONSTITUnONAL  LAW. 

L  QauoATiair  or  Oobtbaot  n  Impaibbd  if  the  eod  eoBtwnplated  by  It  Ib 
BtthrtantiBlly  defeated.  A  dormant  tight  that  eaaaoil  be  enforaed  Ib  bb 
lightatalL    MoUnmmy.  Magee,li3S. 

%  BiOBT  A]C]>  Bbmbdt  mnet  Blaodor  fidltogeliMrito^dnj  the  latter  iBta 
lmpflEir[Qie  former.    Id, 

t.  0BUQATIOV  OY  COBTBAOT  MAT  BB  ImPAIBBD  wtthOBl  bti^g  enHmij  d** 

strayed.  It  Is  Impaired  If  oonditioiis  are  esBetsd  whioh  did  lot  eadst 
whsn  it  was  entered  into.    Id, 

A.  flxATOTB  BaqunBiiro  Holdbb  or  Coubtt  Wabbabt  to  ptissBt  it  to  the 
aaditor  for  registry  before  a  day  named,  or  be  teover  bairad  from  en- 
fforefaig  payment,  Is  nnoonstitiitlopaL    Id. 

§.  Gbaxt  nr  Fbdbbal  CoirenruTioir  or  Powbb  to  Oomobmb  to  Bboulazi 
Wbiobkb  ahd  Mbabubbb  does  not  eztlngaish  the  ifght  of  the  states  te 
deal  with  the  same  snbjeot  nntil  oongress  shall  have  sacsoaimd  its  poww 
In  regard  thereto.    Weaver  v.  Fegdy^  101. 

tti  OBABTor  PowzBToCoNOBnBExaLUDBBBiQHTorSEATBowsamesab- 
Jeot  only  when  the  grant  is  in  express  terms  an  exolnsivo  aatbority  te 
the  Union,  or  where  the  grant  to  congrem  Is  coapled  with  a  prohibition 
to  the  states  to  ezeroise  the  same  power,  or  wbore  the  grant  to  the  one 
woald  be  repugnant  to  the  ezenase  ol  a  ^||^lor  BBthority  liy  the  o4her. 
td 

See  JuBiBDicnoir,  l;  Hf^^^g,  4 


OONaTKUCTiON. 
e  CoNrucT  or  Laws,  3;  CoBFOKATIl>^3,  3;  ExBCtrmns  akd  Admitiftu 
roKS,  l;  Ear&TES-TiiL,  5;  Jubisdictius,  1;  Ontcta  xsd  OrFiit.k.'s  Ij 
PuuDiMO  ASH  PKAonci,  I;  Wills,  3- 

NCE. 

t<n>  Pbactici,  is. 

CONTBACrS. 

1.  CoHTBACi  IS  VounruXT  axd  L&wtitl  AaKXEHKHT  by  competent  putw*. 
for  a  good  eouldomtion,  t«  do  or  not  to  do  a  apwified  thing.  Sobii-^it 
y.  ifagt4-,eSS. 

3.  Pabtt  is  BotniD  bt  WRnTKn  Covtbact,  thodoh  kb  Siovatukb  dob 
NOT  ArrXiX  at  iu  caul.  U  bit  nuns,  writtoi  by  himaelf,  ■ppor  in  uiy 
part  of  the  agreemeiit,  it  may  be  taksD  aa  his  aignature,  if  it  was  writtea 
for  tb«  purpoae  of  giving  aatheotidty  to  the  iualnuneot,  aod  tbw 
operatiiig aa a iignature.     F\iUieary,  Handon,  SSI. 

t.   COKTBACT    ForiTDKD    DlSECTLT    0!I    IlLHUL    CONSIDER ATIOM     IB    TOID, 

tliongh  the  illegal  a£t  be  pn^bitod  under  a  pennlty  only.  ifUUn  t. 
J/adea,  523. 

t.    EXKCUTORY  Co.VTHALTS  MaUKTO  CoHTBOI.  DlBTaiBtlTTON  0»  UUI'S  E>Hn 

after  his  dedth  ara  not  binding.      Ntedla't  Bx'r  t.  UttdUt,  85. 

6.  To  Prr  Pboof  op  Execution  ojCo.vtract  dpos  Otposivq  Pastt,  itmnat 

be  pat  in  inuo  by  the  pleadings,  under  the  proviiioiia  of  the  Texas  ata^ 
ute.  Fidtliear  v.  Randon,  2SI. 
0.  Wbbbb  Contract  iias  been  Rtnccu)  to  Wbitikq,  akd  is  Intbujoibu; 
evidence  of  vbat  passi'd  between  the  parties  before  it  was  written  oat, 
or  while  it  waa  in  prupuratioa,  to  change  or  vary  ita  tenna,  is  not  sdmis- 
■ibl«.     This  rulti  dota  not  txclude  a^rteiiicnts  or  stipulationa  made  sfl« 

7.  It  13  COHFBTENT,  AT  A.NV  TiMR  BEFORE  BREACH  OF  ExiOUTORy  WBimK 

CoNTBAOT  TO  Chanob  OF  Vary  its  tenna  by  a  parol  agreenMnt,  or  (e 
snnul  or  dissolve  it  alUigether,  if  <loue  upon  a  sofflci en t  consideration.  Id. 

6.     QuiSTIOS  AS  TO  WHKTHKB  AKU  WIIE.N  TiMB  18  0»  EaSKNCS  OF  CONTRACT  tO 

convey  land  discusaed  at  length,  and  numerous  authontiea  referred  V<. 
and  the  doctrine  GQuuciatc<I  whith  the  court  deems  applicable  in  Ckli- 
fornia.      Gtftn  v.  CuvUlaud,  7'23. 
S.    lOlFECTATION   OR  IluPK  OF  SutVEEIlINO  TO  ANCESTORV  PROPERTT  \S  MKKI 

OR  ncMOTil  Possibility,  in  whii:h  there  is  no  eiiating  right  that  can  U. 
the  subject  of  rck.iKC.     NeoUet's  Ex'r  v.  Ntrdltt,  85. 
See  .AiiENCY;   Alteration  of  I.-fSTROttMiTSi    Aksic.vments  of  Contract'' 

CONFLIITT   or    La\v»;    COKSTITl'TIOMAL  L.AW;    CoVEKANTS;    DaHAOES,  1; 

Deeds,  7;  Eviuenck,  I;  ExEcoroRa  anu  AcMisisTRATona,  12;  Gcab 
DiA.v  AND  Ward,  1;  Infahcv;  Insahitt;  Landlord  and  Tes'ant;  Mar. 
RiAOE  AND  Divorce,  1;  Merger;  Mortoageii;  pARTNEK^HtP.  1.  ?7: 
I'leadino  and  pRACnce,  4;  Records,  5;  Sales;  Spkcimo  TefifonX' 
anck;  Statute  of  Frauds;  Statute  of  Lhhtatioss;  Sobbcri  pho.i; 
DsuR<;  Vehdob  and  Vendee, 
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CONVICTION, 
See  Criminal  Law,  li. 

COPARCENAKY. 
See  Co-TENANO?,  3,  4»  6,  7. 

CORPORATIONS. 

I..  DiKECTOB  OF  Railroad  Company  Stands  in  Fiduciabt  Relation  to 
atockbolder,  and  in  acting  for  bim  in  bia  absence,  cannot  be  regarded  m 
a  Btranger.     Philadelphia  etc.  /?.  i?.  Go.  v.  Cowell,  128. 

2.  Court  of  Chancery  has  Jurisdiction,  at  Suit  of  Stockholder,  to 

REr^TRAiN  CORPORATION  from  issuing  certificates  of  deposit  with  the 
intent  that  they  shoald  circulate  as  money  when  it  has  no  authority  eo 
to  do,  and  such  issue  would  subject  it  and  its  officers  to  Idsses  an<l  ponaL 
ties,  and  involve  a  violation  of  its  charter.     Bllsf  v.  Andtrson,  511. 

3.  PowBR  TO  Issue   Certificates  of  Deposit,   with   Intent  that  They 

8U0ULD  Circulate  as  Money,  is  not  within  Charter  which  coufen 
upon  an  insurance  compauy  the  power  to  rect>ive  money  in  trust  or  on 
deposit,  and  **  to  give  acknowledgmcuts  for  deposits  in  such  manner  and 
form  as  they  may  deem  convenient  and  Deceii:sary  to  transact  such  bosi' 
ness."  Such  power  to  issue  paper  for  circulation  as  money  is  not  ex* 
pressly  given  in  the  cliarter,  and  when  not  expressly  given  in  corporate 
charters,  is  forbidden  by  BCiilion  14S4  of  ti.e  Alabama  code.  Id» 
i.  Bill  in  Equity  is  Inslfkum  knt  which  seeks  to  i-estrain  the  directors  of  an 
incorporated  company  from  issuing  certificates  of  deposit  which  show 
upon  their  face  that  they  were  intended  to  circulate  as  money,  unless 
there  is  an  allegation  in  the  bill  that  they  were  intended,  when  issued, 
to  circulate  a^  money.  It  in  not  a  conclusion  of  law  from  the  face  of  the 
certificates  that  the  j)urp().se  of  their  issue  would  be  that  they  might  cir- 
culate as  money,  but  is  an  inference  of  one  fact  fiom  another,  which  may 
be  overcome  by  countervailing  evidence.     Id, 

6.  Municipal  Corporation  is  not  Liable  in  Damages  fob  Injury  Result- 

INO  from  Neguoent  Official  Conduct  of  one  of  its  officers  in  whose 
selection  there  was  no  negligence,  and  whose  employment  was  the  law- 
ful and  necessary  means  of  executing  a  governmental  power  vested  in  it 
for  the  pablio  benefit,  and  whose  acts  are  not  done  under  the  superviBion 
of  the  corporation.  Dargan  v.  Mayor  etc.  of  MohUe^  665. 
0.  Municipal  Corporation  is  not  Liable  to  Owner  of  Slays. Nboli* 
gently  Killed  by  Peace-officer  in  attempting  to  arrest  him  for  yio- 
lating  an  ordinance  forbidding  slaves  to  be  abroad  at  night  without  law- 
ful permission;  such  an  ordinance  is  within  the  political  powers  of  the 
municipality,  and  the  employment  of  the  officer  the  necessary  means  for 
execution  of  the  power,  and  from  its  nature  not  susceptible  of  super- 
vision by  the  municipality.    Id, 

7.  Njbglbct  of  Town  Clerk  to  Index  Record  Furnishes  No  Causi  of 

AoriON,  under  a  statute  making  the  town  liable  for  damages  accruing 

to  any  person  from  the  neglect  of  the  town  clerk,  unless  it  is  the  oaose 

of  the  alleged  injury,  which  must  not  result  from  the  plainti£r*s  want  of 

diligence;  therefore  it  gives  no  right  of  action  to  one  who  never  eTamined 

the  records,  and  was  therefore  not  misled  by  the  omission.    Ljpnan  t. 

Sdgcrton,  415. 
Am.  Dsa  You  LXX~oa 
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H  False  Bsfei8Biitasioii8  ov  Towv  Cimbk  ab  to  Bbcx>bd8  ik  hb  Oftics 
will  not  give  right  of  aotion  against  town,  tinder  a  atatate  making  Um 
town  liable  for  the  neglect  of  the  town  olerik;  bat  to  hold  the  town  liaUa 
for  a  defect  in  the  reooida,  the  plaintiff  moat  either  examiiw  tiie 
or  prove  a  refoaal  of  the  derl:  to  permit  him  to  do  ao  npon 
Id. 

H  XZOUBB  lOE  MjlXXKQ  RfiQUBSX  IS  NOT  PBOVABLB  UITDKB 

BsFUBAL  ov  TowK  Clebx  to  ahow  reoocda  upon  reqneat.    Id, 
lOi  BiQunT  TO  Towv  Glibk  to  Show  Rioobdb  is  not  PBoysDbgr 

that  the  plaintiff  aaked  the  olerk  if  there  waa  any  daim  upon  tibe  pnp- 
erty»  and  that  be  made  the  inquiry  to  avoid  an  examination  of  the ; 
oida.  Id. 
IL  ScaTiMBra  or  Towv  Glbbk  Bummae  Riomhw  in  hb  Ohiob 
NOT  OmoiALAoi8,andif£a]ae»  the  town  ia  not  liable  for  the  injuyaa- 
oroing  thefefrom,  onder  a  atatata  maldi^  the  town  liable  for  tiia  Mn^eok 
or  defanlt  of  the  town  derfc«  Id. 
12.  KaoLBOT  Of  Town  Clbbx»  wiuBTmB  VkAUDUUon  or  voi;  to  Dnoum 
KuaruiOB  of  Ihoumbkavob  npon  ptemiaea  to  pnrchaaer  ia  not  an  oO- 
oial  n^leot  for  whioh  the  town  ia  ItaUo  by  atatata.    Id. 

15.  Municipal  Cobpobation  is  not  Bbsfonbiblb  bob  Matjob  or  n 
QmoBBa.    OU^  dmrncU  v.  OiXmet^  082. 

li.  MuNidFAL  Cobpobation,  in  CoNirrBuonoN  of  Sbwbbs,  Acts  Mxrocibi- 
ALLY,  and  ia  reaponaible  for  damagea  oanaed  by  the  oareleaa  and  nag^- 
gent  manner  in  whioh  it  diaohargea  that  daty.    Id. 

UL  Allboation  in  Dbolabation  aoainst  Cnr  that  DBrBNi>ANT  *' Wbonq- 
fullt"  Pbbiottbd  Watbb  to  Flow  from  its  aewera  upon  plaintiffli 
lota.  "  wrongfally  "  refnaed  to  repair  streets,  etc.,  is  demnrrable  aa  ataU 
Ing  a  oondosion  oi  law  the  declaration  shoald  set  forth  the  faots  from 
whioh  the  oondosion  of  wcongfalness  may  be  dednoed.    Id. 

16.  Dbolabation  against  Citt  Allbqino  Kbqlbot  to  Rbpaib  Stbbbxb  fsib 
to  state  a  cause  of  action  if  it  doea  not  ahow  that  the  alleged  damage  ra- 
aalted  from  that  breadi  of  daty.    Id. 

17.  Citt  a  not  Pbima  Fagib  Rbsponbiblb  fob  Injubt  Oaitbbd  bt  Wuaw  ot 
Bain-watbb  from  the  atreets  upon  adjaoent  landa»  sinoe  its  dnij  to  adopt 
a  system  of  drainage  is  legislative.    Id. 

16.  MoTivBB  OB  Mauob  OF  Mbmbbbs  of  Citt  OomraiL  nr  Bbfobino  to 
Bbfaib  Stbbbtb  ia  immaterial  and  irrelevant  in  an  aotlan  agafaiat  the 
dty  for  neglect  to  repair  streets.    Id. 

Ul  It  n  Compbtbnt  to  Pbovb  that  Municipal  CoBPOBanov  lefnaed  or 
failed,  when  informed  of  the  condition  of  the  street,  to  repair  It^  sinoe  tUs 
tends  to  estabUsh  the  fact  of  negligence.    Id. 

tOl  BvmBNOB  THAT  City  WAS  Informkd  at  Mbbtino  OF  ITS  CouNOEi^  through 
the  report  of  a  ocmimittee,  that  some  slight  repairs  had  been  made  npon 
a  ravine  in  the  atreet»  is  admissible  as  condncing  to  show  a  recognlticn  cl 
the  street  as  a  dty  street,  and  that  the  corporation  waa  informed  ol  the 
character  of  the  repair  of  the  street,  which  the  plaintiff  contended  waa 
insafi&dent.    Id. 

IL  PBAoncAL  Bbiok-mason  Who  had  besn  Ekoaobd  in  Conbtbuchoh  or 
Wall  between  plaintiff's  land  and  the  street  is  competent  to  give  his 
opinion  as  an  expert  npon  the  capadty  of  the  wall  to  withstand  the  flow 
of  rain-water  on  the  inner  side  of  the  wall  npon  the  plaintiff'^  land,  in  an 
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action  against  a  city  for  the  nndennining  of  the  wall  by  the  flow  of  8ur- 
laoe  water  againat  the  outer  side  of  the  walL  Id. 
t2L  MnKiciPAL  Corporation  is  mot  Rbquibbd  to  Prevent  Flow  ot  Water 
which  would  be  detrimental  to  oontemplated  erection,  after  notificatioii 
of  the  owner's  intention  to  build  npon  his  lots;  the  duty  of  repairing 
streets  does  not  involve  a  doty  to  protect  adjacent  lands  from  a  natural 
flow  of  water.    Id, 

See  AoENOT,  6;  Gas  Compamib8|  H10BWAT89  6;  Rahaoam;  Seatotb  ov  Lim- 

ITATI01V8»  1|  TBinnBi  AXD  TwrffFEK^  lOl 

COSTS. 
See  EzRomoRS  Am  ADmnsnuiORS,  aO-lSi  PLRADnraAjn)  'PmAoncm,  17. 

CO-TENANCY. 

t .  PuROHABE  BT  Trhart  di  OoMMOiT  ov  OomAKDixo  TiTLR  iniues  to  benefit 
of  all  his  oo-tenants.    Ljofd  ▼.  XyneA,  187. 

2.  Tenaxt  nv  Common  cannot  Acquire  Independent  Tnui  against  his 
Co-tenants,  where  the  land  held  in  joint  tenancy  is  sold  at  a  treasurer's 
sale  for  non-pa3rment  ol  taxes,  by  taking  an  assignment  of  the  porohaaer's 
deed  before  the  time  for  redemption  has  expired.    Id, 

i.  Possession  op  One  Co-ubir  or  Co-tenant  is  Possession  of  Aix^  as  a 
general  rule.    Alexeutder  v.  Kennedy,  358. 

4»  Co-heir's  Possession  Becohes  Adyebsb  to  Other  Co-heirs  by  acts  or 
declarations  repelling  the  presumption  that  the  possession  is  in  his  char* 
aoter  as  co-heir,  and  clearly  showing  a  claim  of  exclusive  right;  but  the 
hostile  intent  of  the  possession  must  be  manifested  by  more  unequivocal 
acts  than  are  necessary  where  there  is  no  privity  between  the  parties.  Id. 

6b  Ouster  op  Co-tenants  mat  re  Inperred  prom  Undisturred  Possession 
OP  Another  Co-tenant  for  a  great  length  ol  time,  accompanied  by  no- 
torious acts  of  exclusive  ownership.      Id. 

6.  Payment  op  Taxes  rt  Co-heir  in  Possession  does  not  Establish  Ad- 

verse Character  of  the  possession  as  against  his  co-heirs,  when  stand- 
ing  Alone,  but  is  a  oiroumstanoe  which  with  others  will  show  that  fact* 
Id. 

7.  One  Co-heir  Lratino  Common  Property  with  Other  Co-heirs  for  mors 

than  statutory  period,  under  circumstances  excluding  the  presumption 
that  they  intended  to  claim  adversely,  or,  at  least,  that  he  could  have 
reasonably  supposed  they  so  intended,  will  not  bar  his  right  under  the 
statute  of  limitations,  although  they  have  paid  the  taxes  for  the  whole 
period.    Id, 

8.  Degree  op  Partition  oannot  re  Collatsrallt  Impbaohkd  by  a  stranger. 

Qrassmeytr  v.  Beemm,  800. 
i.  Although  Partition  Made  under  Dborre  by  commissioners  appointed 
for  tliat  purpose  is  invalid,  still  the  deovse  without  partition  vests  in  the 
party  named  therein  the  exclusive  titie  in  the  land  set  apart  and  con- 
veyed to  him  by  it,  and  constitutes  him  a  tenant  in  common  with  the 
original  grantee,  and  as  such  he  has  sufficient  titie  to  enable  him  to  main- 
tain an  action  of  trespass  to  try  titie  against  a  stnuiger.     '^« 

See  Vendor  and  Vendee,  I. 
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COUKTBRFRITINO. 
fi|ee  Obixikal  Law,  5-10l 

COUNTIBS. 

L   PUTATB  PBOPlBTr  Of  LffHABITAirT  Or  COUVTT  IS  NOT  lOABUL  TO  BxaOUM 

and  sale  nnder  ezecation  to  ntiBfy  a  judgment  against  the  ooon^. 
Bmerie  ▼.  CfUntant  742. 
2.  Creditor  or  Covntt  must  Look  to  its  RsvxNinss  alone  for  payment.  Id, 
8.  Calitornia  Statutb  Authorizes  Suit  against  Gountt,  but  gives  no 
remedy  by  execution.  When  judgment  is  rendered  against  it,  it  is  the 
duty  of  the  supervisors  to  pay  the  claim  of  the  judgment  creditor  out 
of  funds  in  the  county  treasury,  provided  there  be  funds  not  otherwiw 
appropriated;  or  if  there  is  no  fund,  and  they  possess  the  power,  they 
must  levy  a  tax  for  the  purpose  of  pajrment;  and  if  they  &il  or  refuse 
to  pay,  or  to  levy  the  tax,  the  creditor  can  resort  to  mandamua  against 
them;  but  if  there  is  no  fund,  nor  power  to  tax,  the  legislature  must  bt 
invoked  for  authority.    Id, 

See  Constitutional  Law,  4;  Highwats,  2,  3;  Poor-laws.  ft-IL 

I 
COUNTY  COURTS. 
8ee  Spboifio  Fertormanob,  2,  d| 

COURTS. 
8m  Afpellate  Courts;  Common  Pleas;  County  Courts;  District  Cousni 
Jurisdiction;  Pleading  and  Practice,  3;  Probate  Courts;  Broords; 
Supreme  Courts. 

COVENANTS. 

Oovknantors  are  Bound  Personally  by  Covenant  in  ^hich  they  de- 
Boribe  themselves  as  a  committee  on  the  part  of  a  certain  company,  and 
after  reciting  a  sale  of  property,  bind  themselves  to  deliver  it  at  a  deslg- 
Bated  place  and  time.    Henderson  v.  Martin,  606. 

See  DsKDfli  7;  Landlord  and  Tknant«  1,  2. 

CROPS. 
flea  LnAHOTi  1|  Lahimlord  and  Tenant,  3,  1^10;  Salb,  1;  TroitiBp  1. 

CRIMINAL  LAW. 

1.  In7ant  betwsen  Srvxn  and  Fourteen  Years  of  Age  is  Prima  Fagii 
Incapable  or  CoMMmiNG  Crime;  but  this  presumption  may  be  over- 
come by  evidence  clearly  proving  the  existence  of  that  knowledge  and 
discretion  deemed  requisite  to  a  legal  accountability.  Oo^Jre^  v.  StaUt 
494. 

%,  Qeneral  Principls  is,  that  if  Statute  Creating  OmRSB  m  Rs- 
PBALED,  no  further  proceeding  can  be  taken  nnder  the  repealed  law  to 
enforce  the  punishment  after  the  repealing  act  takes  effect.  Wall  v. 
iStote,  302. 

ti  Indictment  for  Affray  not  Alligino  Fighting  in  express  terms,  but 
charging  that  the  defendants,  with  force  and  arms,  at  a  certain  time  and 
place,  were  unlawfully  assembled  together,  and  being  so  unlawfully  ai^ 


Index.  821 

sembled  and  arrayed  in  a  warlike  manner,  then  and  there  did  make  an 
ftfiray,  to  the  great  terror  of  diners  good  oitiflens,  etc,  ia  aaffideDt.  State 
V.  Waahingtany  32S. 

A.  Sttle  or  Instbumsnt  alonx  does  not  Dbtbbmikb  its  Lsoal  Chabaiv 
TIB.  A  forged  inBtmment  in  the  following  form,  save  the  mere  apelling, 
will  be  regarded  as  a  statutory  "order"  for  the  payment  of  money,  and 
not  as  a  mere  reqnest:  "  Wen  19th.  Mr.  Davis  pleas  let  the  boy  haw 
t6,00  dolers  for  me.     B.  W.  Earl."    JSvana  v.  State,  08. 

ft.  iHDioncEirr  under  Rhode  Island  Statotx  ooNOXBNiNa  Foboino  ov 
Bank  Bills,  and  the  nttering  and  having  in  possession  oonnterfeit  bank 
bills,  must  allege  with  due  certainty  that  the  bill  was  in  imitation  of  or 
pnrported  to  be  issued  by  some  **  corporation  "  **  established  as  a  bank," 
and  some  proof  in  support  of  this  allegation  must  be  introduced.  State 
V.  Brovm,  168. 

6.  At  Common  Law,  Indictment  fob  Possessing  ob  Uttkbino  Fobgbd 

Bank  Bill  with  intent  to  defraud  is  not  maintainable,  since  to  constitute 
the  common-law  cheat  somebody  must  have  been  defrauded  or  cheated. 
Id. 

7.  Indictment  fob  Possessing  ob  Uttering  Forged  Bank  Bill  is  main- 

tainable  in  Rhode  Island,  without  alleging  that  it  was  iu  imitation  of  or 
purported  to  be  issued  by  some  corporation  established  as  a  bank,  though 
this  allegation  is  necessary  in  an  indictment  under  the  statute  concerning 
the  forging  of  bank  bills  and  the  uttering  and  having  in  possession  of 
counterfeit  bank  bills;  for  another  statute  provides  an  indictment  for 
the  forgery  or  criminal  uttering  of  any  promissory  note  or  any  writing 
whatever  purporting  to  contain  the  evidence  of  any  debt,  contract,  or 
promise,  and  a  bank  bill  fairly  comes  within  the  purview  of  this  seo- 
tion.    Id, 

8.  Allegation  in  Indictment  fob  Cbiminally  Uttebing  Fobged  Bans 

Bill,  that  the  bill  was  in  imitation  of  a  bill  issued  by  a  certain  bank, 
requires  proof  of  the  existence  of  a  genuine  bank  note  upon  such  bank. 
Id. 
9l  Uttkbing  as  Tbue  Note  Pubpobting  to  be  Issued  bt  Bank  is  an  ad- 
mission by  the  utterer  of  the  existence  of  the  bank  sufficient  to  prove  it 
in  the  absence  of  evidence  to  the  contrary.    Id. 

10.  On  Indictment  fob  Cbiminallt  Uttebing  Countebfeit  Bank  Notes, 
it  may  be  proved  that  the  prisoner  on  the  same  day  passed  as  genuine 
spurious  as  distinguished  from  counterfeit  bank  notes,  and  that  when 
arrested  he  had  several  sach  notes  both  signed  and  unsigned  in  his  pos- 
session, for  the  purpose  of  showing  that  he  knowingly  passed  the  counter- 
feit bill  with  the  uttering  of  which  he  is  charged.     Id. 

11.  On  Trial  fob  Larceny  of  Bank  Note  of  Certain  Value,  instruction 
that  if  jury  believe  from  evidence  that  the  party  lost  a  note  of  such  value, 
and  that  the  same  was  afterwards  found  in  defendant's  possession,  they 
onght  to  find  the  prisoner  guilty,  unless  his  possession  of  the  note  is  ex* 
plained,  is  error.     Hunt  v.  CommonwecUth,  443. 

18.  Mbbe  Possession  of  Qoodb  Which  have  been  Lost  U  not  prima  fade 
evidence  of  guilt,  nor  does  it,  of  itself,  raise  the  puspicion  of  guilt.    Id, 

IS.  Findbb  of  Lost  Goods  does  not  Commit  Laboent  simply  because  he 
retains  property  found,  when  he  has  general  means,  by  the  use  of  proper 
diligence,  to  discover  the  true  owner.     To  constitute  the  retention  of  suoh 
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goudfl  a  laf€eny,  he  miut  have  known  th«  owner  tA  the  time  of  the  Had* 
ing,  or  the  goods  most  have  been  ao  mariced  that  he  eould  aaoedalik 
their  owner,  and  most  be  appropriated  to  his  own  nae  at  the  time  of  the 
finding,  with  intent  to  take  entire  dominion  over  them.    ItL 

14.  Final  Codb  of  Texah,  ui  Ukpbau:io  Fobmbr  Laws  and  aboliahingoom* 
mon  law,  has  neither  changed  the  Uw  defining  the  degrees  of  mnnlftr  nor 
the  punishment  to  be  administered  upon  oonviotkm  thereof;  henoe  appe- 
late oourt  may  affirm  a  judgment  of  oonyiotioii  which  has  been  ngiHa^ 
rendered,  although  the  repealing  act  took  elfect  pending  the  appesL 
WaU  V.  State,  802. 

li.  Ikoictmkmt,  in  Oommon-law  FteH,  Obabovkq  MusDiB  to  ha^e  been 
committed  felonionaly,  wiDfoUj*  and  of  nmlioa  afarsthoai^t^  b  snflkient 
to  sustain  a  ooiiTiotion  of  murder  in  the  firrt  d^gree^  under  the  Texas 
■tatote.    Id. 

lA.  Fabtt  Inbiotsd  voe  MuBm  n  mn  BrnxutD  to  OoNTorvAvoB  of  hie 
trial,  on  the  ground  of  the  abaenoeof  an  important  witnsss,  iHiere  hisaffi- 
davit  for  such  continuance  fails  tosliow  that  he  had  asked  fora  subpoena 
lor  the  witness,  or  that  he  knew  of  no  other  witaeas  by  whom  he  could 
prove  the  same  facta.    Id, 

17.  BxPRBSSBD  DnsBMiNATioN  ov  Fblonioot  Intbnt,  Aooohpavikd  bt 

FoBCB  SuFFiciXNT  TO  Cabbt  Intbnt  INTO  ErTKT,  makes  a  case  of  taking 

by  open  violence  or  robbery,  as  distinguished  from  a  secret  taking  or 

mere  snatching  hy  surprise  from  the  hand  of  another.    State  v.  MtOwmt^ 

176. 

|8b  Faot  THAT  SuBntni  Aiobd  F6bcb  Bmflotsd  NT  Froonsb  will  not  pie- 
vent  the  f oroe  employed  from  aggravating  the  case  to  one  of  robbeiy.   Id, 

liL  Taxing  Watch  vbom  Pibson  is  Robbebt,  where  the  prieoner  passed  his 

arm  through  the  arm  of  the  prosecutor  and  used  violence  suffidsnt  to 

Vteak  the  ribbon  watoh-guard  worn  by  the  prosecutor  about  his  neck,  at 

the  same  time  efTolaimJng,  *'  Damn  yon,  I  will  have  your  watohi**  not 

withstHiding  the  force  did  not  affiright,  but  msrsly  aupKiaed,  the  praae> 

ootar.    M 

Sea  Habbab  Oobpob. 

CUSTOMS. 
See  Ubaobs. 

DAMAGES. 

L  LiQUiDATBD  DAMAfflHi  OA  PxNAiAT.— Where  defendant  agreed  to  erect  a 
building  on  such  a  portion  of  a  lot  as  would  be  eatiefatory  to  pbintiii; 
and  give  him  possession  in  three  weeks,  to  hold  for  six  months  with 
privil^^  of  tw^ve  months,  and  upon  failure  to  perform  the  agreement 
to  pay  the  sum  of  five  hundred  dollars  damages:  JSTeM,  timt  the  sum 
named  was  a  penalty*  and  not  liquidated  damages.    Natkf,  HenoMSBa, 

670. 

%  PowxR  ov  Court  to  Inobbabb  Davaobs,  supbb  Vkum  Virunnua,  in 
Casbs  or  Mathbm,  dobs  not  Exist  in  South  Carolina,  however  such 
power  may  have  existed  at  the  oommon  law.    MeOoif  v.  Lemfm,  246. 

lb  Damaobs  abb  to  bb  AH8BaaBi>  bt  Jubt  undbb  Authobitt  or  Coubt,  and 
not  by  the  court  independentiy  of  the  Jury,  in  all  cases  sounding  in 
damages.    In  all  instances  of  vindictive  damages,  or  where  there  is  ne 
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rale  at  law  r^gnktiiig  Ihs  MMHinent  of  damagw*  tlie  jadgmeBl  of  the 
jiU7»  and  not  tfao  opinion  of  the  ooort^  it  to  goTonu    ItL 
8m  CkiMMOv  Cabktmm,  12, 13;  ConFOSAXiOHS;  Eznounoirs*  33;  OvABAant 
St  Labplobd  Ajn»  TuTAXT.  9;  Nozaxdbi^  7;  Vuidob  avd  YBin>Ki»  14. 

DAM& 

See  WATBBOOCWBiU 

DANOSRS  OF  THK  BIVXB, 
See  OMiMffy  fniwrniwii  8^  6^  14. 

DBATH. 
See  OoanuiOB^  4|  Dom^  %  S;  Bn4na  ov  Dwcmimmt  KjiaummMi^  fl^ 

i^  11;  Mamoiam  ahd  ADmnsnuxou^  t. 

DEBT. 
See  JvDOMXNTBi  18»  21. 

DS0LAEATION8. 
See  AumoHB  FoHMnoVt  t;  OoimoM  CiiBBimw,  16^  17;  0(ttr«Huaoa%  13^ 
10;  IBiPHiiHi  3-7;  SzaomoBa  akd  ADrnMrnmauaoMM^  13^  13; 
AXD  Tkimai^3^3w 

DEGBBBGL 
SeeJuDoamk 

DKDIOATIOK. 
Bee  PABfMSMBir,  21 

DEEODSL 

1.  Uncnranov  — ihmm  Will  An>  Ihaon  n  that  a  will  hee  no 

mtfl  tlie  death  ol  the  teetator^  and  that  a  deed  mnat  take  efleot  on  Ite 
eanetttien»  and  immediately  peae  the  eetate  or  intereet  given*  altho«|^ 
Ilii  not  eoMntial  that  thie  intereet  ehall  immediately  peae  into  the  poe- 
eaeeion  of  the  donee.    Bobb  v.  Farrieon,  208, 

2.  Jxvnxnaan  n  not  Dim  nr  Imtbuhr  Cbxatsd  do  hov  Anm  vnm 

DniTH  ow  DovoR  or  eome  other  fatore  time,  althoogh  it  may  be  denomi* 
nated  a  deed  by  the  maker,  may  haTe  ezpreee  worda  of  immediate  gnnti 
may  ha?e  aafBoient  oonaideration  to  enpport  a  grant,  and  may  be  for- 
mally delivered.    Id. 

3L  ImtKOKBn  that  Pubvobss  to  Cohtst  Titli  Aynni  Dkavh  of  Donob, 
or  at  eome  fatore  time,  ie  not  a  deed,  though  in  many  reepeota  in  the 
form  of  one,  and  may  be  ineifeotaal  aa  a  will  from  a  lack  of  the  reqoi- 
eite  nnmber  of  witneeeee.    I<L 

4.  DismronoB  BBrwxnr  Void  Dbid  akd  Okb  Whioh  ib  Voidablb  ohlt  ie 
important  to  obeerve;  for,  while  nothing  can  paee  by  a  deed  abeolntely 
void,  one  which  ie  voidable  only  may  be  the  fonodation  of  a  good  title  in 
the  hande  of  one  who  hae  taken  a  conveyance  in  ignorance  of  the  fraod 
whioh  makee  the  deed  voidable.    Crocker  v.  BeUamjff,  489. 

fk  DnoBiFTiON  OF  Land  in  Deed  as  bkino  **  a  certain  tract  or  parcel  of  land 
lying  and  aitoate  in  the  county  of  Ck)brado,  being  a  part  of  the  Gilleland 
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leagae,  and  conBlBting  of  fourteen  labors,  wfaioh  laid  tracts  adaed  ai 
above,  commences  at  the  north-east  comer  thereof,*'  followed  by  deacrip- 
tion  by  boundaries,  is  sufficient  to  identify  the  land.  Alexander  t.  MU- 
ler'B  ET^f^  314. 
0.  Recital  in  Deed  or  Payment  of  PnBCHA.sB  Monet  is  no  evidence  of 
the  fact  of  its  payment  as  against  third  persons.     Lloyd  ▼.  Lyneh^  137. 

7.  Words  "  Good  and  Sutficisnt  Deed  "  in  a  covenant  import  only  a  con- 

veyance good  in  form,  and  sufficient  to  pass  the  title  actually  held  by  the 
covenantor,  and  not  that  he  would  convey  a  good  title.  Orten  v.  GovHr 
faiK£,  725. 

8.  Fbbvious  Contetancb  Registered  in  Intbbfal  brtweek  Exboction 

Sale  and  Convetanob  by  SHEBirr  supersedes  the  sheriff's  deed;  ev«i 
though  it  was  not  registered  within  the  time  prescribed  by  the  registry 
act.    Liger  v.  Doyle,  240. 

9.  Disposition  of  Surplus  Land  where  Calls  of  Dbbd  do  not  Include 

All  Land  Intended. — Under  an  order  of  chancery,  the  several  lots  of 
a  block  of  land  were  sold  to  different  persons,  the  conveyances  beiqg 
similar  in  form,  and  referring  to  a  recorded  plat  for  descriptton.  Hm 
descriptions  in  the  deeds  by  metes  and  bounds  did  not  call  for  so  mnch 
land  as  the  block  contained,  though  the  recorded  map  showed  the  whole 
block  was  intended  to  be  included.  Held^  that  the  surplus  land  should 
be  ratably  apportioned  among  the  grantees.  Marsh  v.  Stepken&any  72. 
See  Boundaries;  Executors  and  Administrators,  16;  Fraud,  3-5;  Fraud- 
ulbnt  Conveyances,  11;  Mandamus,  4;  Kotigb,  6;  Possesbion*  2;  Tax« 
▲TION,  2;  Tender,  3;  Trusts  and  Tbubtebs,  1,  6-^;  Vhndor  and  Vbn- 

DEB. 

DEFINITIONS. 
OoLOB  OP  Title  is  that  Which  in  Appearanob  is  TdclBi  baft  which  in  real- 
ity b  no  title.    EdgerUm  v.  Bird,  478. 

See  Apfidavtts.  1;  Contracts,  1;  Wbiohxi  and  MxASOxaL 

DEUVERY. 
8m  Nbootiablb  Inbtbumbnts,  1;  Sales,  2,  8,  0;  SxATum  or  FkainM^  4| 

Vbndor  and  Vbndbi^  4-d. 

DELIVERY  BONDS. 
See  Judgments,  Ifi. 

DEMAND. 
Bm  Statute  op  LiMiTATioira,  1. 

DBMUREEBS. 
BmOubmbaxiohSiIS;  Ibybbplbadbb,  3,  4, 6;  Plbamhci  amp  Paaotwi^  >L 

DENIAL. 
Bee  Enaaaan^  7|  Flbadino  and  PftAonai,  ^17*  SI. 

DEPOSITIONS. 
Bm  AiriDATRs;  Bvidbncb,  6;  Plbadiho  amd  PBAC^al^  lH 

DESCENT. 
See  ESbtates  op  Deokdents:  Estatbs-taiu 
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DESCRIPTION. 
Bee  BouKDABiu;  DniMy  6, 9;  Executions,  1,  16;  Teubtb  aitd  TBuancii, 

7,8. 

DESERTION. 
See  Marriage  and  Divorcb,  6,  7. 

DETAINER. 
See  ypBonut  Entry  and  Unlawvul  Detainrr. 

DETINUE. 

1.    DSTINT7X  WILL  NOT   LiB  AGAINST  OnB  WHO  HAS  BBRN  DiSPOSSESSBD  of 

property  by  legal  process,  nnless  the  legal  onstody  of  the  property 
terminated  before  levy  of  the  writ.     MeArihur  t.  Carrit^B  Adrn'r^  529. 

2.  Ix  Detinub,  where  Plaintiff  has  Shown  Prior  Possession,  and  made 

out  a  prima /OfCie  case,  the  defendant  cannot  defeat  a  recovery  by  show- 
ing merely  an  outstanding  title  in  another  with  which  he  htm  no  conuec- 
tion.     SiTiu  V.  BoyjiUm,  540. 

3.  Bailor  may  Maintain  Detinue  for  Property  Hired,  without  waiting 

for  the  termination  of  the  bailment,  where  such  property  has  been  taken 
from  the  bailee  during  the  term  by  a ,  third  person,  and  he  declines  to 
sue  for  the  recovery  thereof,  and  notifies  the  bailor  to  sne.    Id, 

4.  Verdict  in  Detinue  is  Substantially  Correct  and  in  Proper  Form 

where  in  the  following  words:  *'  We  find  all  the  issues  for  the  plaiutiff, 
and  that  the  slaves  named  in  the  proceedings  [naming  them]  are  the  prox>- 
erty  of  the  plaintiff,  and  that  the  said  slaves  are  in  value  worth  as  fol- 
lows [naming  the  values,  etc.];  and  as  the  plaintiff  releases  ail  dam> 
ages  for  hire,  we  assess  the  value  of  said  slaves,  to  wit,  three  thousand 
four  hundred  and  fifty  dollars,  as  damages  for  the  plaintiff,  to  be  dis- 
charged upon  the  delivery  of  said  slaves  by  the  defendant  to  him.'* 
Rambo  V.  WycUt'a  Adm\  544. 
A,  Judgment  in  Detinue  on  Verdict  fob  Plaintiff,  *' that  he  recover  of 
said  defendant  the  said  slaves  [naming  them],  and  on  the  failure  of  said 
defendant  to  deliver  said  slaves  to  said  plaintiff  when  said  plaintiff  demands 
them,  then  that  the  said  plaintiff  have  and  recover  of  the  said  defendant 
the  sum  of  three  thousand  four  hundred  and  fifty  dollars,  his  damages  so 
assessed  by  the  jury,"  is  not  proper  in  form,  but  the  error,  being  merely 
dericalt  will  be  corrected  on  error  and  affirmed.    Id, 

See  Executions,  34. 

DEVISE. 
See  Married  Women,  1^;  WnXdBy  S. 

DIRECTORS. 
8m  Aobkot,  6;  Corporations.  1,  4;  FWXB>UkWB»  4 

DISCOUNT. 
See  Partnership,  17,  20, 

DISSOLUTION. 
See  Partnership,  I4, 
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DISTBIBUnON. 
Bm  Ooanuos^  4t  Kjukwtioot,  S6;  Exbodtors  axd  ADHnaanufOBi,  4 

Partnkbshif,  9;  A. 
DISTRICT  COUETa. 

See  EzBOimoNa»  2S. 
DirCHBS. 

B«  OOBTORATIOlias  HlOHWAlB. 

DIVEBSION. 

8m  WATnoooam. 
DIVIDEND& 

8m  Aaaawt  0;  Statotb  ot  LmiCAinni^  L 

DIVOSGB. 

8m  liASEiAAB  Ajn>  JHwomm, 

DOOa 
8m  Ahdiaul 

DOMIGQJL 

Old  Domboiu  oavvot  bi  FaBVuriD  without  oondiMi?<»  pnof  thaft  bmv 
out  hM  bMQ  Mqnlred.    Shepherd  v.  Crmicfnf»  179* 
8m  Eratu  or  DaoiDBim;  iNaANirr,  2;  Guabuav  avd  Wabb^  k 

DOWEB. 
8m  Snamo  FxBiOBiuircB,  8^  10;  Tbmbbb»  t. 

DBAINS. 
8m  OoBVOBAnoH8»  14,  15b  17, 81, 22;  HnunrAii»  A. 

DURESS. 
8m  Patmkrt,  2^ 

EJECTMENT. 

1.   TrTLB   OF  PbBSOM    I7KDBR   WhOM    BoTH    PABim   GLAKM    BBBD   BOt   BI 

Pbotbd.    Barnard  v,  WhipiUe,  422. 

2.  To  MAiarTAXK  Ejectubnt  dndkr  Pbiob  Possusiob,  plaintiff  BMd  od 

show  80oh  poflseasion  in  himseif.    Bird  y,  Liebroi^  617. 

3.  Dbfbndaxt  19  P08SB88IOK  MAY  Show  Titlb  in  Thibd  Pabtt,  whare  be 

luM  A  prima/aeie  title,  and  the  plaintiff  relies  on  hia  atrict  l^gal  title.    Id, 

4.  I.N  Ejbotmbmt,  whbn  Plaintiff  Claihs  Title  by  virtue  of  older  poaaei 

Bion,  defendant  cannot  prove  a  better  title  in  another  party  through 
whom  he  does  not  claim.    Piercy  ▼.  SalAn,  692. 
ft.  Defkndant  hat  Show  Abandonment  bt  Plaintiff's  Grantor  prior  to 
his  conyeyanoe  to  plaintiff,  where  plaintiff  reliee  solely  on  his  grantor't 
possession  for  title.     Bird  ▼.  LiAnm^  617. 
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•,  Pabtt  HATiica  Actual  Fiuor  Po88i8BiDir  mat  Bioofcb  Pombmeow  frooi 
Moond  pOMowor  when  both  chum  only  by  po— earion,  and  Um  rait  is 
between  the  two  parties  only.  Hmmpkareyt  ▼.  MeOaU,  621. 
^.  Iir  KnonuHT,  whuu  Ambwkb  CoirrAnfB  Smru  Dihial  of  the  alkg^* 
tkms  in  the  eomphlnt,  defendants  cannot  introdnoe  in  evidence  the  eopy 
d  the  record  of  a  former  recovery.    Pkrty  ▼.  Sabim^  692L 

fL  Ih  BjioniBirr»  PLAmnvr  mat  PitovK  that  while  he  and  another  were  in 
poaMsrion  each  daimed  the  premisea,  snoh  claim  being  pari  ol  the  rei 
^esfo,  and  admiwible  to  show  that  the  party  in  poiearion  tmnmed  te 
hold  in  hia  own  right,  and  not  in  rabordination  to  another,    /d. 

fL  lUoovBRY  IN  IRjmanLEST  vr  Executor  ob  AoMnoBTBAXOR  AOAunr  Hxibb 
OR  Dktsmucb  ii  comclnsive  against  them  in  a  sobseqnent  aetkni  ol  ejeet> 
ment  for  the  premises  by  an  administrator  cfe  fton4s  wom^  wlien  the  do* 
fsndants  show  no  right  to  the  premises  aoqnirsd  snbesqaent  to  the  res* 
dition  of  that  Jndgment.    Porie'a  AdmW  ▼•  P^yns^  402. 

See  BzicuTioins  92. 

KLBCTIOK. 
8ia  RmwjUMi  axb  AunuuwRATOBa;  TRum  avd  TmuKUib  Ut  1% 

KLEcrnoNa 

L  Scam  n  Bomro  sr  ScATum  Madb  to  Pbbtbiit  Tosnoro  UnmrAiioVi 
and  to  r^gnlate  and  pieserre  the  right  ol  all  eieotion&  ObmauausaM  ▼. 
Qofrigmm^  108. 

&  Iv  18  Nbobhbabt  to  Vauditt  OF  Blbotiov  that  Qotibvor  sbould 
Ihub  Pboolaxatiov  calling  rach  eleetiop»  and  ennmstating  the  odicsi 
to  be  fillsd  thereat  An  ofiBoe  not  mentioned  in  soeh  proohunation  can* 
■otba  filled  at  such  dsetion.    Pedjple  ▼.  ITeCfer,  754. 

t.  ScATtms  PBo?n>iiro  that  Gotxbhob  must  Oitb  KonoB  bt  Pboolaxa- 
now  Cbbtaiv  Nuxbib  of  Days  bbtobb  Buktiob  of  the  oOcsa  to  be 
filled  therest  are  mandatory.  It  is  no  answer  to  aay  that  beeaaae  the 
constltotion  proridea  for  the  filling  of  certain  offioea  at  the  geoend  elso- 
iiott  such  statates  may  defeat  its  operation;  as,  in  case  the  TBoaMj 
ocoors  immediately  before  rach  general  deotioa,  and  after  the  time  for 
issuing  rach  proclamation  had  dapeed.    /d. 

4  Bbamb  Bbquzbibo  Issuavob  of  Elmtion  Pboolamatiov  d  to  Orm 
Blbovobs  NoncB  that  an  election  is  about  to  be  held,  and  ol  the  oAesa 
to  be  filled  thereat.    Id. 

&  MoDB  Frsscbibbd  bt  Statdtb  fob  Ibquibino  IHTO  AHD  BBTBBMIBnra 
RiouLABiTT  AKD  Lboautt  of  mnnicipal  election  and  of  the  rstuos  ouide 
thereof  mnst  be  followed  as  pronded,  to  the  ftTolnsJom  al  the  coaunoii-law 
node  of  redress.    dmmomweaUh  ▼.  Oaarriffmu^  103. 

See  Ebtoppsl,  S. 

EMINENT  DOMAIN. 
See  HiOHWAT8»  2. 

ENTRY. 
See  AiyrsBSB  Possssihion,  3;  ExBOvnoBai  1. 
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EQUITABLE  ASSIGNMENTS. 
8m  AasiONMKNTH  OF  CSoitnuoxB,  2. 

EQUITY. 

1.  Equitt  will  not  Reuevk  on  Groukd  of  Ioxobahob  or  Facts  which  th€ 

party  oould  have  ascertained  by  the  exercise  of  due  diligence.     AfeDtinid 
y,  SUUe,  406. 

2.  Eqcitt  will  not  Rklieve  from  Act  Done  undeb  Mistake  op  Law  and 

advice  of  counsel,  unless  there  is  some  additional  ground  for  etjuitable 
relief.     Jd, 
8.  Surprise  is  not  Grocnd  for  Relief  in  Equity  unless  Accompanied 
WITH  Fraud.     McDanieU  v.  Bank  of  Rutland,  406. 

4.  All  Persons,  whether  Adults  or  Infants,  Who  are  Intekf-stei>  i.v 

Suit  in  Equity,  should  bk  Mape  Parties  thereto.     Moore  v.  //ooJ, 
210. 

5.  Two  Persons  are  Properly  Joined  as  Plaintiffs  in  Bill  in  Equity 

when  both  are  interested  in  the  property  to  be  recovered,  although  their 
interests  are  not  co-extensive.  Blackiodl  v.  UlackweU,  556. 
See  Assignments  OF  Contracts;  Corporations,  2-4;  Husband  and  Wife, 
9;  Insanity,  &;  Interpleader;  Judohents,  17;  Judicial  Sale^;  Mort- 
gages; Partnership,  3,  7,  9;  Payment,  1;  Pkobatb  Courts,  5,  6| 
Pleading  and  Practice;  Specific  Performance;  Subscription,  2; 
Trusts  and  Trustees,  12;  Vendor  and  Vendee,  4,  5. 

EQUITY  OF  REDEMPTION. 
See  Mortgages,  2,  7. 

ERROR. 
See  Evidence,  3, 4;  Executors  and  Administrators,  2, 9;  TTAwtAg  Corpus} 

Partnership,  20;  Pleading  and  Pbaotiok. 

ESTATES  AT  WILL. 
See  Landlord  and  Tenant,  8, 9, 12-14. 

m 

ESTATES  FROM  YEAR  TO  YEAE. 
See  Landlord  and  Tenant,  8. 

ESTATES  OF  DECEDENTS. 

1.  Succession  to  Personalty  is  Governed  by  Law  ov  Dokioiui  of  the 

owner  at  the  time  of  his  death.     Wheeler  v.  Bottis,  363. 

2.  Heirship  must  be  Affirmatively  Shown  by  Those  Claimino  as  Sucb, 

and  will  not  be  inferred  from  the  fact  that  they  are  brothers  or  sisters  of 

the  decedent.     Paynf^a  AdmW  v.  Paynty  402. 
8.  Affidavit  to  Claim  against  Decedent's  Estate,  not  Purporting  to  bi 

SY  Owner  of  the  claim  or  by  his  agent,  and  not  stating  the  deponent's 

means  of  information,  affords  no  justification  for  the  rejection  of  the 

claim  by  the  administrator,  unless  he  puts  his  objection  on  that  ground. 

ShdUm  V.  Berry,  326. 
4.  Claim  to  be  Subrogated  to  Rights  of  Administrator  against  In- 

vocbnt  Purchaser  of  land  held  in  trust  by  the  deoeMed,  bat  sold  b| 
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the  administrator  on  credit,  u  not  a  claim  required  to  be  presented  to  tiie 

administrator  for  allowance.      Vandever  v.  Freeman^  391. 
&  Suit  to  Trace  Tkcst  from  Land  to  Monbt  through  an  estate  in  procuaa 

of  administration  is  not  a  suit  upon  a  claim,  required  to  be  presented  to 

the  admiuistrator  for  allowance.     Id. 
Sat  Contracts,  4,  9;  Estatss-tail;  Executions,  23,  24;  Bzboutobs  and 

Administrators;  Mortqagbs,  16;  Parent  and  Child;  Peobatb  Court; 

SFBomo  Pervobmanois,  2,  3. 

ESTATES-TAIL. 

1.  Law  or  Estates-tail  Discussed.    Price  t.  TaylpTf  lOS. 

2.  Estates-tail  abs  Included  in  Pennsylvania  Intestate  Act  of  April  8, 

1S33,  regulating  the  descents  of  real  estate,  and  descend  to  the  heirs 
generally,  and  not  to  the  eldest  son.    Id, 

S.  Estate-tail  has  but  One  Lite's  Duration  if  the  donee  dies  without 
leaving  issue  at  his  death,  but  it  is  not  shortened  by  the  fact  of  there 
being  a  limitation  over  on  that  condition.     Id, 

4.  JfEK  IS  Converted  by  Implication  into  Entail  by  limitation  over  on 
iudefioite  failure  of  issue;  but  if,  ini$tea.d,  the  limitation  over  be  on  de- 
fault of  issue  at  death  of  the  first  taker,  no  such  implication  arises,  and 
the  limitation  over  merely  reduces  the  fee  to  a  conditional  one.     Id, 

&  Undeb  Rule  of  Interpretation  that  Favors  Heib  in  Doubtvul  Casl-i, 
Pennsylvania  courts  incline  in  favor  of  estate-tail  where  it  descends  to 
all  the  children  equally,  as  such  course  wonld  be  in  exact  accordance 
with  the  Pennsylvania  laws  of  lineal  daaoent.    Id. 

%,  PuBFOBE  ow  Pennsylvania  Act  or  Afbil  27«  1855^  is  to  convert  words  of 
entailment  in  estates  thereafter  created  into  words  of  general  inheritance 
in  fee,  and  thereby  repeals  the  statute  de  doms  eondUkmaUbm,     Id. 

See  Wills,  3* 

ESTOPPEL. 

1.  AflU  CosRifimva  Ebioppbl  in  Pais  must  be  Willful  to  operate  as  a 
forfeitufe  of  land.    McJffertjf  v.  C(mover*a  Letaee,  67. 

%  A^iftMii«Mip  BT  Mistake  upon  Erboneous  Line  as  Boundabt,  supposing 
it  to  be  the  tme  one,  will  not  operate  as  an  estoppel  upon  the  parties 
where  the  trae  line  is  in  fact  unquestionable.    Id. 

%,  Paktt  is  Estopped  to  Dent  Right  in  Existence  ow  Which  He  In- 
duced PuBOHASEB  TO  CoNPiDE,  and  ou  faith  of  which  he  purchased, 
and  a  subsequent  purchase  by  the  former  and  assertion  of  a  better  title 
to  the  land  is  void  where  he  enoooraged  the  vendee  to  buy  the  land,  acted 
as  his  agent  in  the  porcbaae,  adjusted  the  lines,  paid  the  taxes,  and 
received  a  oommiBsion  on  the  purchase  money.  Becntpland  v.  McKeeUy 
115. 

4b  OmsBZON  TO  AssEBT  Right  will  Ebtop  Pabtt  onlt  whebe  Silence 
Amounts  to  Fbaud;  bat  as  to  acts  done,  a  different  rule  applies,  and  a 
party  may  be  estopped  without  frand,  on  the  principle  that  between  two 
innooent  persons  he  whose  acts  occasioned  the  loss  most  suffer.    Id, 

§k  Pabixt  Making  Bxpbess  Declabation  will  be  Estopped  to  deny  ita 
trath,  where  it  was  not  confidential,  but  geniralt  and  has  been  acted 
mpon  by  others.   MUehOl  v.  Reed^  647. 
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6.  EsTOPFBL  Ofebatis  bigausb  Dbolabatiov  has  Bvnr  AcTBD  OK,  and  ool 

bccaaae  of  its  tmth  or  falsity  or  the  intention  witb  which  it  was  nuide.    /tf. 

7.  Facts  Wobkiko  Estotpkl.— Where  H.,  a  olerk,  sold  liquor  in  M. 'a  store. 

and  M.  declared  it  belonged  to  H.,  heU  that  when  attached  for  the  debts 
of  H.,  M.'a  declaration  estopped  him  from  claiming  the  property.     Id. 

8.  Ohk  Who  Gms  Mohbt  to  Aobnt  to  Bkt  upox  ELKn<»r»  or  Aokht^ 

Name,  is  not  estopped  to  deny  that  the  r.ioney  is  tho  agent's  when  it 
been  attached  as  snch  in  the  hands  of  one  with  whom  the  agent 
deposited  it»  by  the  agent's  creditors.    Hardy  ▼.  Html,  787. 

9.  DxpucDAMT  IH  BxEOunoir  18  HOT  Estopped  vbom  DBanmio  SHXROVli 

Deed,  where  it  is  made  to  one  who  was  neither  a  purchaser  at  the  aale^ 
nor  his  assignee,  devisee,  or  heir.    Landrtam  r.  Hatcher^  2Sn» 

10.  Us^rspEE  OF  Fbanghise  cannot  Claim  Allegiance  pbom  Lbbbbb  wldcb 
woald  be  dne  from  a  tenant  to  his  landlord,  and  therefore  the  lesaee  of  % 
ferry,  when  sned  on  a  note  given  for  the  rent,  is  not  estopped  from  wMbo^ 
np  want  of  title  in  his  lessor  to  the  franchise.    MUlon  t.  Hadem^  5SB. 

See  Marbiaoe  and  Divorce,  11;  Vbndob  and  Vendee,  1& 

EVIDENCE. 

1.  Wrtrbn  Contbact,  Sxonatubbs  of  the  parties  to  which  appear  to  be  !■ 
the  same  handwriting,  is  admissible  in  evidence.    fkUshear  v.  Random^  281 

£•  SoiXNTino,  Peofbsrional,  ob  Business  Books  ob  Publications  abb  ncv 
Evidence  of  the  facts  stated  therein,  thongh  admissible  to  show  the 
state  of  invention,  the  coarse  of  composition,  the  meaning  of  words» 
or  the  theories  or  opinions  prevailing  in  the  age  in  which  they  wwe 
written.    8ttUe  v.  Brown,  168. 

t.  Admission  of  Supbbpluous  ob  Redundant  Evidence,  plaintiff's  ease 
being  condosively  established  without  it,  is  not  error  of  which  defendiBl 
can  complain,  being  merely  error  without  injury.    Sim$  v.  Boynton^  64flL 

4.  Ebbob  in  Intboducino  Sbgondart  Evidence  is  Cobbeoted  and  Ovbb- 

COME  by  the  subsequent  introduction  of  prinuury  evidence  to  the  nne 
point.    Loekndge  v.  Bcddwin,  385. 

5.  Reoobd  is  not  Evidence  of  Facts  Recited,  except  between  PABani 

OB  Pbivies.     WUson  v.  Campbell,  588. 

7.  Deposition  is  not  Admissible  against  OBJEcmoN  when  it  does  not  a^ 
pear  that  the  requisitions  of  the  statute  have  been^  substantially  oon^ 
plied  with,  as  where  the  deponent  died  before  signing  it,  or  swearing  to 
it.    Id. 

7.  Copt  of  Rboobd  of  Suit  is  Best  Evidence  of  Pabtioulab  Indi 
NESS  of  the  defendant  in  execution,  in  a  proceeding  to  enforce  the 
tion  against  property  alleged  to  have  been  fraudulently  transferred  bj 
such  defendant.    MUU  v.  Howetk,  331. 

Bee  Adverse  Possession,  2;  Bona  Fide  Purchasers;  Bouhdabibs;  Cott- 
MON  Cabbiebs,  4,  6^  14-17;  Coniuot  of  Lavtb,  4;  Oontbactxe,  8;  Gcx»- 
POBATIONS,  10, 1^22;  Cbdonal  Law,  0,  10;  Deeds,  8;  Bjbctmbht,  7« 
8;  Executions,  22,  32;  Exbcutobs  and  Admini8tbatob8»  2,  13;  16| 
Fbaud,  1,  5;  Fbaudulbnt  Convxtangbi,  7;  Husband  and  Wife,  9| 
New  Trial,  2;  Notabies,  3,  0;  Pabtnebship,  20;  21;  PLEADma  abb 
PBAcncE,  19,  20,  26,  27;  Sales,  5;  Taxation,  2;  TUmss  and  Ite» 

TEES,  S,  4;    USUBT,  1;  WiTNBSSBS. 
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exgeftioks. 

8m  Plxadtho  akd  PRAcnoi,  2(^122,  Si,  SSi 

t 

EXECUTIONS. 

L  lixsDSBOBiRiOH  iH  Datx  ov  Bntrt  OF  JuDGMSHT  ihowB  to  hftTe  been  a 
mere  clerieftl  error  is  not  material,  when  the  ezeoation  deeortbee  the  Judg- 
ment in  eveiy  other  particular  except  the  date  of  ita  rendition,  thni 
aaffidently  identifying  it  as  the  judgment  upon  wliioh  the  eseoutioii 
issued.    Alexander  v.  Miller**  E^vb,  314. 

IL  FOEGED  EXBODTIOSV  18  VoiD,  AND  No  TlTLB  OAK  BB  ACPQUIBXD  UXDBB  It  by 

an  innocent  purchaser  without  notice.    SUnan  y,  Coff»,  871* 

&  iRBTBVonoN  Which  Pbsoludbs  Jurt  fbom  Inquiriko  xhto  Fact  of 
F6BGKD  ExBCiTnoN  18  Bbbonious.  Proof  that  defendant  had  knowl- 
edge of  or  waa  oonoenied  in  the  oommiMJon  of  tiie  forgery  makes  no 
difibrenoe.  A  foiged  ezeootion  is  abaohitely  Toid*  and  not  merely  Toid 
able.  Id. 
k,  Salb  undxb  DoBJf  Airr  EzBOonoir  is  Null  and  Void.  QodbM  ▼.  Ziam- 
bert,  192. 

9k  GbLT  FouB  Months  Old  is  not  Exxbift  fbom  Ebboutioh,  as  forming 
with  its  mother  a  "span  of  horses,"  within  tha  imMuiing  of  the  Wis- 
oondn  statate.    ^Iniet  v.  MarUnf  468. 

i.  Undib  Statotokt  PBonsiOMs  OF  Law  of  Texas,  the  Tarlowi  artioles  of 
personal  property  exempt  from  exeontion  seonied  to  tiie  debtor  must 
exist,  and  he  must  be  the  owner  of  them,  before  the  benefit  of  the  stat- 
ate oan  be  claimed  by  him.    i'WniHta  t.  C!trf!«,  292. 

7.  Btatittb  EzBHFToro  FBOM  EzBOunoir  "Suoh  Suxtablb  Tools  as  mat  bb 
Kbcobbabt  fob  Upholding  Lifb*'  exempts  not  only  the  shoe  making 
tools  of  one  whose  principal  ooonpation  was  shoe-making,  bat  who  also 
earned  on  farming,  and  lived  isolated,  and  did  his  own  repairing  of  farm- 
ing implements,  but  also  such  farming  tools  as  are  used  by  haqd,  and  the 
simple  tools  necessary  for  the  repairing  of  farming  implements.  GamU 
V.  Patching  414. 

H  ''Kbobbsabt,"  in  Statdtb  Ezbmftino  "Such  Surablb  Tooia  as  mat  bb 
NacriflBABT  FOB  Upholding  Lifb,'*  includes  snob  ooBTBiiient  or  useful 
tools  as  a  man  procures  for  his  personal  use,  unless  extravagaat;  and 
tools  aggregating  ten  dollars  in  value  are  not  extravagant.    Id» 

•l  ''Tools,"  in  Statdtb  Eximptinq  '*Such  Suitablb  Tools  ab  mat  bb 
Nbobssabt  fob  Upholding  Life,**  includes  such  farming  implements 
as  are  used  by  hand,  but  not  such  as  are  used  by  means  of  oxen  or  horses, 
sach  as  carts,  plows,  etc    Id, 

10  Complaint  Allxoino  that  Pabtt  as  Sheriff,  under  an  execution  against 
plaintiff,  levied  on  and  sold  certain  property  which  waa  the  homestead 
of  plaintiff,  and  claiming  damages  in  two  thousand  dollars,  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.     Kendall  v.  Olarkf  691. 

11«  No  Damage  Results  from  Sale  of  Homestead  property  under  execu- 
tion, as  the  sheriff's  deed  in  such  case  convejrs  no  title,  and  the  pur- 
chaser acquires  no  light  to  the  property  sold.     Id, 

12.  Intbbxst  of  Miner  in  his  Mining  Claim  on  Ptmuo  Lands  is  Prof- 
BBTT,  and  not  having  been  exempted  by  Uw.  mav  b*  taken  in  execution. 
MeKwn  v.  But^,  64? 
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18.  Levy  or  Exboctioh  upon  Psw  as  BsAiiTT  TBAiisncBS  ItnA  «■ 

a  prior  afisignment  of  a  certificate  of  ownenhip  thereof,  recorded  bj  tbt 
clerk  of  the  eociety  occnpying  the  charch,  In  accordaDce  with  the  bj-Uwi 
of  the  society,  which  provided  for  a  transfer  of  pewa  in  this  iray.  Bar- 
nard V.  WfiippU,  422. 

li.  Alteration  in  Levy  Maob  bbpobe  Advsbti8bicert  or  notioe^  or  befaia 
anything  is  done  under  the  levy  as  first  made,  will  not  invalidate  it; 
nor  is  it  an  objection  to  the  levy  as  finally  made  that  it  was  made  at  ths 
Instance  of  the  attorney  of  the  plaintifi  in  the  execution.  Alexaader  v. 
MilUr'»  Ex'rs,  314. 

15.  Ratification  of  Levy  as  Finally  Made  is  a  wsiver  of  any  valid  objee^ 
tion  to  the  manner  in  which  it  has  been  made.     Id, 

16.  Description  in  Levy,  that  "  by  Viktue  or  the  within  execution,  I  have 
levied  on  fourteen  labors  of  the  Gilleland  league  of  land,  or  so  much  of 
said  tract  as  will  satisfy  the  within  execution,  commencing  at  tha 
north-west  comer,"  and  that  the  "  tract  to  be  offered  [for  sale]  to  com- 
mence at  the  north-east  comer  thereof,"  is  sufficient  to  identify  tha 
land.    Id, 

17.  Sale  or  Land  by  Shsbiff  under  Levy  Made  Fodr  Years  PRsvioraLY 
by  Predecessor  in  Office  is  Valid.    Leger  v.  DoyU^  240. 

18.  Sheriff  is  not  Prohibited  from  Purchasing  Land  after  ExpiRATioir 
OF  HIS  Term  of  Office,  even  though  it  is  sold  under  a  levy  made  by 
himself  while  in  office;  such  a  purchase  ia  not  contrary  to  the  letter  nor 
reason  of  the  statutes  passed  to  prevent  a  sheriff  from  buying  directly  or 
indirectly  at  his  own  sale.     Id, 

19.  Beoularity  in  Proceedings  Leading  up  to  Sheriff's  Sals  will  b> 
Presumed,  in  the  absence  of  proof  to  the  contrary.     Id, 

90.  Irregularity  in  Selling  Lands  under  Fieri  Facias  Clause  in  Vendi- 
tioni Exponas  can  be  Taken  Advantage  of  by  the  judgment  debtor 
only,  in  a  direct  proceeding,  and  cannot  be  made  a  question  among  i 

his  creditors  on  a  distribution  of  the  proceeds  arising  from  the  sale, 
Lawaon  v.  Jordan^  596. 

SI.  Unrecorded  Sheriff's  Deed  otherwise  Valid  against  Debtor  is 
Valid  against  Him  and  all  the  world,  except  such  creditors  and  pur- 
chasers as  are  protected  by  the  registry  acts,  notwithstanding  the  debtot 
remained  in  possession  thereafter  for  twenty  years;  and  when  the  deed 
is  recorded,  it  is  not  liable  to  be  defeated  for  previous  neglect  of  any  pre- 
scribed time  for  registering  by  rights  sabseqnently  acquired.  Xeyer  v. 
Doyle,  240. 

22.  Sheriff's  Deed  is  not  Inabmissiblb  because  of  Varianob  between 
the  judgment  and  execution,  and  the  recital  thereof  in  the  deed.  TFiUfon 
V.  Campbell,  686. 

28.  Lands  Bid  off  at  Sheriff's  Sale  are  Devisable  and  Dbsoxndiblb  am 
Real  Estate,  and  the  sheriff's  deed  should  be  made  to  the  heir  at  law 
of  the  purchaser  in  case  of  his  death  prior  to  the  completion  of  the  pur- 
chase, and  not  to  the  legatee  or  devisee  under  a  will  made  before  the 
pnrchsse;  nor  does  the  payment  of  the  purchase  money  by  the  testator's 
executor  change  the  rule.     Landnim  v.  Hatcher,  237. 

24b  BziR  at  Law  is  Entitled  to  iiave  Land  Paid  for  oct  of  Bequeathed 
Personal  Property,  when  tlic  testator,  after  making  his  will,  bids  off 
the  land  at  sheriff's  sale,  and  dies  1»eforo  paying  for  the  same.     Id, 
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IS.  PumuuT  GouBS  HAS  JtnaaDioTzov  to  Reooybr  trom  Biddxr,  who  faiU  to 
oomply  with  the  tenns  of  an  ezeoatiou  sale,  twenty  per  cent  on  the  valm 
of  the  property  bid  off  by  him,  although  the  amoant  to  be  recovered  ia  len 
than  one  hundred  dollan.    Loekridffe  t.  Baldtoirit  3S5. 

flb  Salb  ukdkr  Wbit  Of  Venditioni  Expohab  is  Sals  "by  Vibtub  of  Ezb- 
odtion/'  within  a  statute  providing  "that  if  any  person  shall  bid  off 
property  at  any  sale  made  by  virtue  of  an  eiecution,  and  nhall  fail  to 
oomply  with  the  terms  of  the  same,  he  shall  be  liable/*  etc.     Id. 

f7.  PuBCHASEB  AT  EXECUTION  Saiji  mttst  Coxplt  or  manifest  readineat  to 
comply  with  the  terms  of  the  sale  before  he  oaa  expect  a  deed  to  be 
given  or  even  tendered  to  him.    Id, 

S&  Execution  Puxchaskb  has  No  Legal  Ebtati  nr  Pbsmisbs  until  Cop 
TBTANCx  Executed.    He  has  only  a  right  to  an  estate  which- may  be 
perfected  by  a  conveyance.    McMillan  v.  Rkha/rds^  655. 

A  TlTLi  to  Land  Sold  undxb  Execution  Remains  in  Ezeoution  Defend- 
ant until  delivery  of  conveyance  to  the  purchaser;  and  the  ccmveyance 
when  delivered  does  not  relate  back  to  the  time  of  the  sale;  the  interest 
Acquired  by  the  purchaser  is  only  such  an  equitable  interest  as  ezisti 
imder  every  contract  to  buy.    Legtr  v.  Doyle,  240. 

Ml  It  Seeks  that  Title  of  Pubchaseb  of  Real  Estate  at  Shebiff's  Sale 
Defends  npon  the  execution,  levy,  and  sale,  and  cannot  be  affected  by 
the  return.    RiUer  v.  SeanneU,  775. 

SI.  Exboution  Reoulab  on  ns  Face  is  Admissible  to  Show  Title  in  pur- 
chaser thereunder,  though  its  validity  is  contested  on  the  ground  that 
the  plaintiff  therein  was  dead  at  the  time  of  its  issuance;  for  the  death 
of  the  execution  plaintiff  is  a  fact  for  the  determination  of  the  jnry. 
WUmm  T.  CampbeU,  686. 

SS»  Plaintiff  nr  Ejxoimbnt  against  Pubqhaser  at  Execution  Sale  cannot 
introduce  to  impeach  the  execution  a  motion  by  the  execution  plaintiff 
and  the  action  of  the  court  thereon,  when  he  was  neither  a  party  nor 
privy  to  the  execution.    Id, 

SSL  Undbb  Texas  Statute,  Shebiff  Who  Failb  to  Retubn  Execution  as 
directed  by  law  ia  prima  facie  liable  to  the  plaintiff  in  the  execution  for 
the  full  amount  of  the  debt,  interest,  and  costs;  but  this  is  not  conclu- 
sively the  measure  of  damages.  The  officer  may  avoid  the  liability  by 
proving  a  reasonable  excuse  for  his  failure  to  make  the  return,  or  that 
the  plaintiff  has  sustained  no  injury.  The  burden  Is,  however,  upon  him 
to  so  prove;  and  where  he  pleads  that  the  judgment  debtor  was  insol- 
vent, and  that  consequently  the  plaintiff  has  sustained  no  injury,  he  ma> 
be  held  liable  for  nominal  damages  and  costs.    Smiik  t.  Perry ^  205. 

WL  Shebiff  mat  Amend  Retubn  to  Wbit,  bt  Leave  of  Coubt,  in  Detinue, 
so  as  to  make  the  return  correspond  to  the  facts;  and  such  amended 
return  relates  back  to  the  time  when  it  ought  to  have  been  made,  il/b- 
Arthwr  v.  CotMb  Adm*r,  520. 

S5«  Pbocbeds  of  Real  Estate  Sold  undeb  Vabious  Executions  must  be 
Affubd  to  those  executions  under  which  the  property  was  sold,  and  ac- 
cording to  the  priority  of  the  judgment  liens,  without  regard  to  prior 
Judgments  not  levied.    LatoKm  v.  Jordan,  506. 

S6.  Redemftionbb,  to  Redeem,  must  Pat  Full  Amount  of  Judgment  hi 
favor  of  a  mortgagee  who  purchases  at  tlie  foreclosure  sale  for  less 
than  the  face  of  the  judgment.    The  ai^rw^Qt  ^^^  ^^  interest,  and 
Am.  Daa  Tol.  LZX— 08 
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eighteen  per  cent  nained  in  the  statnte,  is  inBuffioieot  McMUkm  ▼. 
Xkhards,  6b^ 

17.  BXJTK  BT  ATTAOHiaUVT  AND  IVJUVOnON  TO  ObTAIH  AlTD  SbCUBI  BSPAT- 

MDIT  of  money  overpaid  npon  redemption  do  not  impair  tlie  legal  effect 
of  the  payment.   At 

BeaOouvTiKs;  Dksim,  8;  Dktiiivi,  1;  Estofpbl,  9;  Etidxhob,?;  HvBBAn 
▲KD  WivB,  1,  2;  JuDGHUfTB,  11,  12,  14-16^  20,  21;  Laudlobb  A>'D 
Tbmant,  12,  14;  Mandamus,  4;  MAintnm  Womsk,  4,  6;  Partvkbshif, 
6t  Statutx  ow  Frauds,  1,  2. 

EXECUTORS  AND  ADMINISTRAT0B8. 

1.  Ck>N8TBuoTioir  of  Obdbb  GnANnNG  Lbttsbs  or  ADimnsntATioH  is  qipss- 
tion  for  the  court,  and  it  is  the  daty  of  the  court  to  instmot  the  jury 
regarding  its  validity.     Sinu  ▼.  Boyniorif  640. 

%  Gharob  Which  Makbb  Valzditt  of  Littbbs  of  ADMnrmxRATioH  depend 
on  sufficiency  of  parol  evidence,  when  they  appear  valid  from  their  face, 
is  not  error  of  which  defendant  can  complain,  being  merely  error  without 
injury.     Id. 

%,  Valid  Orajyt  of  Littebs  of  ADimriBTEATiON  bt  DoMaBTio  Tribukal  of 
ExcLUsrvB  JuRiSDionoN  is  prima  fade  evidence  of  the  death  of  the  in- 
testate, and  that  he  died  intestate.     Id. 

4.  Thxbb  must  bb  Admikistbatob  of  Estatb  of  Which  Distribution  d 

sought,  and  he  must  be  made  party  to  suit;  it  is  not  sufficient  to  file  the 
bill  against  the  personal  representative  of  the  deceased  administratoi, 
but  an  administrator  de  bonis  mm  must  be  appointed.  Blaeiwett  v, 
BlackweU,  556. 

lb  Under  California  Statute,  Executor  or  ADMiNmRATOR  OANirov  R«ob 
his  appointment  until  he  has  settled  his  accounts  and  delivered  the  estate 
to  such  person  as  may  be  appointed  by  the  court  Under  this  statute, 
the  permission  given  in  the  one  case  is  a  negative  upon  the  right  of  resig- 
nation in  all  others.    Per  Murkat,  C.  J.     Haynu  v.  Meeks,  703. 

Ik  AocEPi^ANOB  bt  Probate  Court  of  Resignation  of  administrator  before 
he  has  settled  his  accounts  with  the  estate  is  illegal  and  void.  Per  MuR- 
RAT,  C.  J.     Id. 

)•  Order  of  Probatb  Court  RsoiTiNa  Filing  of  Resignation  of  an  admin- 
istrator, and  directing  him  to  turn  over  the  effects  of  the  estate  to  the 
public  administrator,  and  that  he  settle  with  such  administrator  by  the 
first  day  of  the  next  term,  that  when  such  settlement  should  be  made, 
then  the  administrator  and  his  sureties  should  be  released  from  further 
liability,  when  taken  in  connection  with  the  appointment  subsequently 
of  an  administrator  de  bonis  nan,  is  sufficient  proof  of  the  acceptance  by 
the  prubate  court  of  the  resignation  of  the  administrator  first  appointed. 
Per  Burnett,  J.     Id. 

5.  Harried  Woman  mat  Resign  Office  of  Adminxstratrzi;  under  letters 

of  administration  granted  to  her  while  sole,  without  the  concurrence  d 
her  husband;  and  her  resignation  terminates  her  husband's  adminisln- 
tion.  Rambo  v.  WyaU*8  Adm*r^  544. 
t.  Eight  of  Probate  Court  to  Accept  Resignation  of  Adminibibatob 
onder  proper  circumstances  is  clear;  and  where  his  rssignatioa  is  ao* 
otpted  before  the  settlement  of  his  account  with  the  estate,  this  Is  only 
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ijbb  mtmumm  amelM  of  jnriidiotiony  and  eumoi  be  >ttaA<d  oolkter* 
•Hj.  Par  BUBHSTT*  J.  Hofmea  ▼.  Meeka^  708. 
IOl  Qussnov  iror  DaoiDn)  ib  to  whxthsb  Waht  ov  SuvnomiT  Konoi  ■« 
ADMiNianuTOB  of  an  applica^on  to  sell  real  estate  oaa  be  set  up  aa  da* 
f enae  in  an  aotion  of  ejeotment.  It  woald  aeem»  howeTer,  that  the  aqni- 
tiea  of  all  parties  oonld  be  better  settled  in  a  diieet  prooeeding  to  eel 
•aide  the  sale.    Id, 

11.  WmpHiE  Salk  or  Bkal  Ebtati  by  Adminibtbatob  wnHour  8uf f lumig 
Konoi  would  be  void  or  merely  Yoldable  may  be  matter  of  grave  doob^ 
anoh  sale  being  a  prooeeding  in  reai.    Id, 

12.  Saub  bt  Ezbocttdrs  abb  Judicial,  and  the  contract  with  the  bidder 
need  not  be  signed  by  the  partiea.    Baileek  t.  Chijfp  643. 

IS.  Iv  Acnov  bt  Adhinibxbatob  de  Bonis  hoxi,  against  one  claiming  nndei 
the  purchaser  at  a  sale  by  the  prior  administratrix,  where  the  validity  of 
anoh  sale  is  in  issue,  the  declarations  of  the  administratrix,  expressing 
her  opinion  that  the  sale  was  good,  are  not  admissible  evidence  for  the 
porchaser;  nor  is  evidence  admiisible  to  prove  that  the  administratrix 
applied  the  proceedi  of  the  sale  to  the  support  and  education  of  the  in* 
teatate's  children.  McArthur  v.  Carrie*a  Adm*r,  629. 
IIL  Bboupt  bt  Distributbzs  or  Dxobdint's  Estatb  of  Pbogkxbb  or  Uh- 
authobizkd  Sale  by  the  administrator  will  not  operate  as  a  ratification 
of  the  sale,  unless  such  distributees  were  of  lawful  age  when  they  re- 
oeived  the  said  proceeds,  and  knew  the  facts  regarding  such  sale.  Id, 
IS.  DacLABATioini  of  Administrator  in  Chief  that  Salb  or  Intkstatbs* 
Pbopebtt,  made  by  him,  was  private,  and  therefore  void,  are  not  com- 
petent evidence  for  the  succeeding  administrator,  for  the  purpose  of  im- 
peaching the  sale  and  recovering  the  property  from  one  claiming  under 
the  purchaser  at  such  sale.  Id, 
I6L  Esooutob's  Dud  Contains  No  Wabrantt,  and  only  conveys  the  title 

of  the  deceased  to  the  purchaser.     HaUeck  v.  Ouy,  643. 

17.  Adhinistbator  hat  Maintain  Action  fob  Bbnxfit  of  Next  of  Kin  of 

Dbobased,  under  statute  of  March  25,  1851,  entitled  "An  act  requiring 

compensation  for  causing  death  by  wrongful  act,  neglect,  or  default,**  and 

giving  a  right  of  action  for  the  exclusive  benefit  of  the  widow  and  next 

of  kin;  although  deceased  leave  no  widow  or  children,  and  though  the 

petition  do  not  contain  a  statement  of  special  circumstances  rendering 

the  death  a  pecuniary  injury  to  such  next  of  kin.    Such  special  circum- 

stsnoes  affect  only  the  amount  of  the  recovery.    Johnaon  v.  CUvdand  etc, 

B,  R,  Co,,  75. 

IBb  Adminibtbatob  is  not  Obliged  to  Sue  in  his  Refresentattve  Capa- 

ORT  for  the  recovery  of  personal  chattels  of  his  intestate  which  he  has 

had  in  his  possession  as  such  adminifitrator;  he  may  sue  for  and  recover 

them  in  his  individual  capacity,  on  proof  of  ^^^  intestate's  title,  and  hia 


Vk  Wini*8  Personal  Refresentatiye  may  J^    ^^Ttj^'S^^''^**'^^"^  "*  ^^^  ^ 
woovsr  her  distributive  share  of  her  fatK^.  3^  "^  .*..  ^^'^w  \iia\im  shows 


own  possession  as  administrator.    Sima  t,  Br^mJUf^  ^^* 

_        _     _        ^l^vTC^^ 

that  a  marriagA  contract  secures  to  the  K^\  ^^^^^et^'wJy^Vx^^^^'^^y^*^ 


XJ.  i^JiMINUTKiTOR,  Wlio  QrAUflBB  APTUt  FtUIto  or  Bill  TO  KxcoviX  U^ 
ciiii:(T'a  Pbopektt,  iniy  be  bronght  in  m  cO'^unDplainuit  Ut^rotn  iy 
ineuu  of  a  lu  pplementol  biU,  far  Um  grant  of  letten  mlata  fco  Aa 
time  of  the  deith.     Id. 

II,    DlBTRIBDTHa   KAY  CUAUGK   AltMlM^TKATOBS  WbO  COHmX  PmOTKKXT 

or  EsTATB  into  otber  Bpecifio  e£r«oti  with  the  value  of  Um  uuiroilud  pov- 
erty, or  nwj  elect  to  claim  and  punoe  tbe  proper^  tor  wfaioL  it  baa 
boBD  exchanged.  Id. 
S3,  ExtccTOaa  and  AsmHianuTOBS  cumor  Iittokb  Siatcti  or  Idxiza.- 
TioNa  to  proteot  their  potaeeiloiu  agaitut  the  elaim  of  disbribatoaa,  hb- 
Icsa  they  have  denied  the  oontinnanoa  of  the  tnut,  or  eet  np  elaiaa  !■ 
tbeir  own  right.     Id, 

S3.    ScTTUOUm'  AHD  PATVENT  Or  DlSTRIBUTITB  iNTBKmS  ABC  OBMHAMTf.T 

Pbiedhsd  after  a  lapee  of  twenty  yean  from  the  time  irhea  the  azno- 
ntor  or  adminiatntor  should  have  settled  the  admiiiiatTatian.     Id. 

tL   SnTI.BHBlIT  AMD   FaTMKNT   OT   DlSTKIBDnVa  ISTIKXSTB  ABB   KOI  PKS- 

BDMBD  from  Upae  of  twenty  yeaia  after  the  adminutntiwi  ehoold  bsra 
beeo  Mttled,  when  the  peraooal  repreeeotative  boldi  not  m  hia  aWM 
right,  bnt  In  inbordination  to  and  reoognition  of  the  righta  of  the  ct^td 
qtie  truil.     Id. 

SB.  Aduinistbator  la  Chahoeabu:  on  Final  St^mjiam  wna  Ebasov- 
ABLI  Rehi  for  honae  uid  tot  belonging  to  the  estate  and  oconpied  by  him. 
BtmUrton  v,  Simmons,  500. 

SB.  ExTEnas  or  Repaibino  Uousa  Bi^lonoino  to  EaTArs  will  bb  Ai,lowkd 
AS  Cbedit  to  administrator,  upon  proof  that  the  t«p*ir*  wen  neoe^aly. 
Bud  that  the  prioo  was  rooaonalila  aod  has  been  paid.     Id. 

ST>  Cbiditob'u  Receipt  for  Demand  E.'ititles  AoMiNisTaATOB  to  Cbxor 
for  payment  of  the  same,  thougli  it  appears  that  the  mbject  is  atill  open 
for  adjustment  upon  the  scttlemeot  of  tbeir  private  acconnta.     Id. 

58.  Admihistrator  hvst  Pertubm  AllOboinabt  Sbbticbs  or  AnitiMtsnu- 

noN  if  reasonably  wittiin  hi*  power,  and  be  ia  not  entitled  to  apedal  ot 
«xtrBor(lmary  compensaUon  therefor.     Id, 

59.  ADMlHtSTRAIOK  HAY  E!lIPLOY  AOENTS  FOB  EXTRAOBDIHABY  SkBTICBS  OF 

Aon  IMISTBATION,  Bod  for  such  as,  in  their  nature,  require  a  degrae  of 
skill  or  applianoea  not  within  the  command  of  ordinary  puraons;  and 
reasonable  expenses  iaeurred  in  this  way  for  ttie  benefit  of  the  estate  an 
a  proper  cliarge  against  it.  Id. 
SO.  Reaso.iablb  CoffTS^AMD  ExFKNSBB  or  Pbopodhdiho  Wtu.  FOR  Pbobati 
are  a  proper  eliargs  npon  the  estate,  if  the  execDlor  have  no  kuowledgn  er 
reasonable  grounds  for  suspicion  against  the  legality  of  the  will,  and  pro- 
pouad  the  paper  in  good  faith.     Id. 

U,    SOCCEEDIHO  AoKinUTKATOB  HAT  PAT  RBASONABLB  GOSTa  AND  BXPIKSES 

or  Pbopouhdiho  Wiu,  ro&  Pbobatb  and  olwrge  the  aatate  tberawith, 
when  the  eiecntor  proponnded  the  will  bona_fidr,  and  after  incurring  anoh 
expeosee  resigned  the  trust  without  making  payment,  and  reoeived  no 
credit  in  bis  acoonnt  for  such  expenses.  Id. 
ta,  ExrcnaEa  or  pROFODHomo  Fapkr  fob  Pbobatb  as  Will  an  not  a 
proper  chkrge  against  the  estate,  when  the  eieoatoT  inenr*  the  eipensea  in 
a  fruitless  attempt  to  establish  the  will  while  there  ore  within  hi*  knowl- 
edge good  grounds  a<rainst  its  validity;  bat  Uiis  qoeatioo  dspeods  in  a 
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great  degree  apon  the  good  faith  of  the  exeoator  and  the  ctrcunistanoea  ol 
the  particnlar  case,  aemble.     Id, 

tS.  Right  to  Chargv  Estate  with  Expkksks  of  Propounding  Will  roi 
Probate  is  limited  to  proper  expenaes  incnrred  in  a  fair  and  lawful  trial 
of  the  issue  deviaavil  vel  noUf  and  does  not  embrace  money  paid  to  silenoa 
opposition  to  the  establishment  of  the  wilL     Id, 

S4.  Attoknky  Fees  for  Sxrvioks  at  Contest  of  Probate  of  Supvobed  Will 
are  not  allowable  on  final  accounting  of  administrator  de  hcnit  rum,  if  saeb 
services  were  not  engaged  by  the  proponent  and  executor,  but  by  the  prin- 
cipal legatee  under  the  will,  who  afterwards  became  the  administrator  d$ 
bo7iU  non.     Id. 

35.  Costs  of  Suits  against  Administrator  on  Witness  Certificates  issued 
in  an  action  instituted  by  him  are  not  a  proper  charge  against  the  estate, 
when  it  appears  that  the  certificates  were  a  proper  charge  against  th« 
estate,  and  that  at  the  time  of  the  commencement  of  suits  thereon  he  had 
in  his  hands  assets  sufficient  to  pay  them.     Id, 

S0.  Law  does  not  Visit  Administrators  with  Severeb  Intendments,  in 
the  matter  of  allowances  to  them,  than  are  indulged  against  agents  gen- 
erally.    Id, 

S7«  Validity  ov  Grant  of  Admivistration  de  Bonis  non  depends  on  the 
vacancy  of  the  office  of  administrator  at  the  time  of  appointment,  by  the 
death,  resignation,  or  removal  of  the  preceding  administrator.  Bambo  v. 
ITyoa's  Adm'r,  544.  • 

Bm  Ejbotmeht,  0;  Estates  of  Decedents,  4, 5;  Partnershif,  27;  Pbobais 
C0UB98;  Statute  of  Frauds,  2;  Trusts  and  Trustees,  9;  Witnsssee,  I« 

EXEMPTIONS. 
See  EzEOunoNs,  5, 12;  Homestkadb. 

EXPECTANCIES. 
See  Contracts,  9. 

EXPERTS. 
See  Corporations,  21;  WrTNUBiSy  2^  4^ 

FACTORS. 
EuLS  THAT  Faotob  oannot  Pledge  Goods  Afplise  ohlt  to  TlOHlliaA& 
Fackobe,  whoae  notorious  duty  is  to  sell  goods  of  othm  oooaigned  to 
them  for  that  purpose,  in  California,  affirming  HtUehimmm  ▼.  Bimn,  t 
CaL  888.    Hcrr  t.  Barker,  791. 

FALSE  REPRESENTATIONS. 
Sto  OoBPoiiATioirB,  8,  11;  Fraud,  4,  6, 

FEB. 
8«e  Bbxatbb-tail,  4;  Pabtnebship,  28. 

FEES. 

8«e  BxaOUTOBE  and  ADMINISTBAtOV^  ^ 

FEMES  COVERT, 
See  Married  Womi£)* 
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FENCBS. 

FERRIES. 

L  BiOBV  TO  KsD  PuBUO  Febbt  vok  Toll  has,  under  the  Alnhnma  rtmate% 
■iiioe  the  TMT 1820,  been  a  franchlBe  which  oonld  not  be  exerdaed  with* 
oat  lioenae  or  legielfttive  granti  and  the  nnanthoriaed  ezerciae  of  whidi 
haa  been  prohibited  nnder  a  penalty.    MiUon  v,  Haden^  623. 

f.  Unistbbritftxd  Exmboibs  of  Fkbbt  FBAHGHm  lOB  TwxNTT  TxABS  raiaea 
preenmption  of  lioenae,  and  auch  preanmption  cannot  be  impaaxed  bj 
proof  that  there  waa  no  lioenae  or  legislative  grant  of  the  fraaohiaew    fL 

See  EsTOFrxLy  10. 

FINDER. 
See  Gbiminal  Law,  18. 

FIRE. 
See  OoMMOH  Cabbisrs,  2,  li,  16b 

FLAT-BOATS. 
See  GoMMov  Cabboos,  3,  6»  6^  17» 

tORGIHLE  ENTRY  AND  UNLAWFUL  DETAINER. 

L  AonoK  OF  FoBOiBLB  Entbt  and  Detaineb  against  three  persons;  ▼erdlol 
of  guilty  as  to  two,  and  not  guilty  aa  to  the  third:  Hdd,  that  the  Terdicfc 
b  oonolnsiye  that  plaintiff  was  peaceably  in  actual  ponaoBsion  of  the  pran- 
iaes  at  the  time  of  the  entry;  and  that  such  possession  being  incompat- 
ible with  the  lawful  possession  of  another,  the  Terdiot  is  conclusiTe 
•gainst  the  possession  of  the  third  person.    IVtmont  t.  OrijTpen,  711. 

IL  Undbb  Wbit  of  RMBTiTUTloy  IN  AoTiON  OF  Foboiblb  Entbt  and  D»- 
TAiNBB,  the  sheriff  is  authorised  to  dispossess  parties  wlus  thon^ 
■traogera  to  the  prooeedinga,  have  entered  into  poaaearion  after  the 
menoamont  of  the  ftotion.    IcU 

See  Mandamus,  1. 

FOREGLOSURBL 
See  MoBTOAOBS. 

FORFEITURE. 
8a»  DoHHUi  Hwotm»  1|  Hombstbadb,  2,  4-1^  ]$t  Labvubi 

Tbnant,  4. 

FORGERY. 
Set  Onouft  Ii4W»  4-10;  Exioutionb,  %  S|  Wi 

FORMER  RECOVERY. 
See  EjionoNTi  ?• 

FRANCHISES. 
See  EencoppKL,  10;  FiBBiiik 
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FRAUD. 

L   CXBCUMSTANOKS    VBXD    NOT    BK   80    CoXIGLnSIYX   IN   THXZB   KaTUBB  and 

tendency  as  to  exclude  every  other  hypotheeie  than  the  one  Bought  to  h% 
eetabliahed  in  order  to  authorize  a  jury  to  deduce  from  circnmstantial 
evidence  the  conclusion  of  fraud.    Linn  v.  Wright,  282. 

f .  Question  of  Fraudulent  Intent  is  Question  ow  Fact  within  the  prov- 
ince of  the  jury  to  decide.     Id. 

S.  Instruction  Withdbawino  Question  or  Fkaud  in  Progubino  Deed 
nou  Imbecile  woman  from  the  jury,  and  leaving  them  to  determine 
solely  the  question  of  mental  capacity,  is  error  if  there  is  any  evidence 
of  fraud  or  imposition,  even  though  it  appears  from  other  parts  of  the 
charge  that  the  court  did  not  intend  to  take  the  entire  consideration  of 
the  question  of  fraud  from  the  jury,  unless  the  error  is  clearly  and  com- 
pletely corrected  by  the  charge  as  a  whole.     Ellis  v.  McUhews,  353. 

4.  Deed  of  Gift  Executed  bt  Aged  Woman  of  Weak  ob  Imbecile  Under- 
standing, conveying  her  whole  property  to  one  of  her  children,  must  be 
set  aside  if  there  is  evidence  that  any  misrepresentation  or  imposition 
was  practiced  upon  her.    Id. 

&  Evidence  of  Representation  to  Aged  and  Imbecile  Woman  Execut- 
ing Deed  of  gift  of  her  whole  property  to  a  daughter,  made  at  the  time 
by  the  daughter's  husband  in  her  presence,  that  the  property  would  not 
be  taken  out  of  the  mother's  possession  during  her  life,  is  a  material  cir- 
cumstance in  determining  whether  the  deed  was  procured  by  fraud  or 
imposition,  where  the  daughter  and  her  husband  sue  to  recover  the  propr 
erty  from  the  mother;  and  it  is  error  to  exclude  consideration  of  it  from 
the  jury.     Id, 

Bee  Assignments  for  Benefit  of  Creditors;  Bankbuftct  and  Insol- 
YENcr;  Corporations,  12;  Estoppel,  4;  Gas  Companies,  5;  Guardl\n 
AND  Ward,  6;  Insanity,  5;  Judgments,  4, 5;  Partnership,  6»  0, 10, 13; 
Statctx  ov  Frauds;  Vendor  and  Vendee,  16-18. 

FRAUDULENT  CONVEYANCES. 

L  Tranbus  18  Fraudulent  against  Creditors,  though  Made  fob  Valu- 
able Consideration,  if  not  made  in  good  faith,  but  with  the  intent  to 
hinder,  delay,  or  defraud  creditors.    Jllilh  v.  Hotoeth,  331. 

t»  Proof  of  Vendee's  Actual  Participation  in  Fraud  of  Vendor  in  sale 
frandtdent  as  to  creditors  is  not  necessary;  knowledge  of  the  fraudulent 
intent  or  of  facts  sufficient  to  put  a  pmdent  man  upon  inquiry  is  suffi- 
cient.   Id, 

t.  Valuable  Consideration  will  not  of  Itself  Render  Convxtaitoi 
Valid  under  the  statute  of  irands.  It  must  also  be  bona  fide.  Wood  ▼. 
C%am5fr«,  382. 

ib  Employment  of  Debtor  as  Agent  of  Trustee  to  use  and  control  assigned 
eiEsoti  in  a  manner  inoonsistent  with  the  x>UfP^'*^  ^^  ^^  trust,  and  as 
his  own,  ia  evidenoe  that  the  ^juAffixxii^^ ^^^  not  made  in  good  futh. 
ZA$mv.WrigU,2Si.  ^^ 

ii  Bali  of  Homestead  Premises,  not  J^  ^^^  Disn,  oaxmot  \>e  t«- 

fHded  as  evidence  of  intent  to  defrau^T^^^      Ot  ^^"1  ondiVxi.  Va»* 
iitmr  T.  Fnman,  891.  ^  \l!^^^ 
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6b  PuncnAflBK  SxABcenro  Rboobds  Shows  IimDn*  to  Gkt  Good  Titlx  to 
the  land,  bt  fc  doei  not  ahow  that  he  did  not  know  he  was  enaHing  th« 
vendor  to  defimad  his  creditors.     Wood  ▼.  Ckambert,  382. 

7.  Parol  Evidbncx  or  IxDMSfrEDsna  ov  Vendor  ts  TRAXsm  Feavdc- 
LENT  AGAINST  Cbiditobs  is  competent,  it  not  appearing  that  the  indebt- 
edness  was  evidenced  by  writing.     MUls  v.  ffoweth^  831. 

IL  AlXlOAnON  THAT  OONYETANOE  WAS  TO  DeTKAUD,  HiNDEB,  AND  DeLAT 

Cbbditobs,  made  as  a  defense  by  a  grantee  against  a  gnuitor»  who  seeks 
to  have  the  deed  declared  a  tmst,  should  be  snpported  by  erldence  that 
there  were  orediton  at  the  time  of  the  oonveyanceL  VamdoKr  t.  JVre- 
man,  891. 

IL  Ayebment  oe  Iqnobanob  of  Fraud  until  Teme  wxtbut  Scatdtort 
LuOTATiON  made  by  plaintiff  in  bill  to  set  aside  frandolent  conveyance 
oasts  the  harden  upon  the  defendant  to  prove  the  contrary.  CMbM  v. 
Lambert^  192. 

lOi  Aterment  ov  Ionobanob  or  Fraud  until  Teme  wixHnr  Scatutort 
Ldotation  is  sufficient  if  made  in  a  maimer  snffideatly  explicit  to 
enable  the  defendant  to  meet  the  issne  tendered.    Id. 

11.  Bboistbt  or  Deed  does  not  Give  Kotiob  or  Fbaud  in  bb  Execu- 
tion.   Id. 

8ea  Assignments  roB  BBNBnr  or  Geeditobs;  Bankruptot  and  Ihboltbnct; 
Evidenob,  7;  Hoioctradb,  13;  Husband  and  Wivb,  7i  Pabsbbbbhip, 
6^  9, 10)  SuRBTTBHir;  Trusts  and  Trustbbb,  7»  6. 

FREIGHT. 
See  Common  ^^*»»»^  S. 

GAMING. 

L  Gaming  is  Prohibited  bt  Statute  in  CAiiroBNiA.  Tha  ocEisideration 
for  a  debt  contracted  thereat  is  illegal  as  between  the  parties^  and  as  to 
all  persons  except  bona  fidt  holders  without  notice.  A  ohedk  given  in 
payment  of  each  debt  is  void.    Fuller  v.  HtUehinga,  746. 

IL  Where  One  Gives  Monet  to  Another  to  Bet  uton  BuKmoN,  and 
Latter  so  Uses  It  bt  Depositing  It  with  Stakb-holdbBp  this  is  an 
illegal  act,  bat  the  party  depositing  it  may  retract  his  illegal  act.  The 
money  is  not  forfeited  for  the  benefit  of  the  stake-holder,  bat  he  holds  it 
as  bailee  of  the  depositor,  who  may  resume  it  at  any  time  before  it  Im 
paid  over  to  the  winner.    Hardy  v.  HwU,  787. 

IL  Seaxeholdeb.— Whebb  Pbingipal  Plages  his  Monet  in  Hands  or  Agent 
TO  Bet  upon  Election,  and  it  is  so  used  by  the  agents  who  deposits 
it  with  a  stake-holder,  where  it  is  attached  by  the  creditors  of  the  agent, 
and  the  stake-holder  was  dted  to  appear  before  the  justice's  court  out  of 
which  the  attachment  issued,  and  knowing  the  facts,  he  stated  them, 
whereupon  a  judgment  was  rendered  that  he  pay  the  money  over  to  the 
creditors,  which  he  did,  the  principal  may  maintain  an  aotioii  against 
the  stake-holder  for  the  money,  and  the  judgment  of  the  justios's  oonrt  it 
bo  protection  to  him,  as  he  should  have  defended  against  the  sana  la 
manner,  interpleaded,  or  appealed  therefrom.    Id, 

See  BsTOPPBLiS. 
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GAS  COMPANIES. 

i  Oas  Company  to  Which  has  bksn  Obaittbd  BxoLuinni  Bight  to  mcoii- 
fftcture  and  sell  gas  in  a  oity,  to  be  consumed  therein  by  its  citizens,  is 
boond  to  fnmiBh  gas  to  a  citizen  who  lias  made  all  necessary  prepara- 
tions to  receive  and  use  the  same  in  his  store  or  residsnoe  along  the  line 
of  the  company's  pipes,  upon  his  compliance  with  such  reasonable  con« 
ditions  or  terms  as  the  company  may  rightfully  impose.  Shepard  ▼. 
Mil.  O.  L.Co.,  479. 

2.  Gas  Company  has  Right  to  Make  Sitoh  Needful  Rules  and  Reoula- 
TIONS  for  its  own  convenience  and  security  and  for  the  safety  of  the  pub- 
lic as  are  reasonable  and  just,  and  to  exact  from  the  consumer  a  promise 
of  conformity  thereto.     Id, 

S.  Rule  ov  Gas  Company  Allowing  It  to  Demand  Seoubity  for  the  gas 
consumed,  or  a  deposit  of  money  to  secure  payment  therefor,  is  just,  and 
-  necessary  to  guard  agunst  loss.     Id, 

4.  I*£RsoN  IS  not  Bound,  in  Ordeb  to  Entitle  Him  to  be  Furnished  with 
Qas,  to  subscribe  to  a  rule  of  the  gas  company  which  authorizes  it  by 
its  inspector  to  have  free  access  at  all  times  to  buildings  and  dwellingSy 
to  examine  the  whole  apparatus,  and  to  remove  the  meter  and  service- 
pipe.     Such  a  regulation  is  too  general,  and  cannot  be  upheld.     Id, 

ft.  Rule  Reserving  to  Gas  Company  Right  at  Any  Time  to  Cut  off  Com- 
munication of  the  service-pipe,  if  it  shall  find  it  necessary  so  to  do  to 
protect  the  works  against  abuse  or  fraud,  is  invalid.  The  company  must 
rely  for  protection  against  fraud  upon  the  same  tribunals  that  the  law 
provides  for  individuals.     Id, 

••  Gas  Company  has  No  Power  to  Impose  Pinaltt  for  the  violation  of  ona 
of  its  regulations,  nor  has  it  the  right  to  make  the  submission  to  saoh 
penalty  a  oondition  preoedent  to  the  right  of  a  eitiflen  to  be  furnished 
with  gas.    Id, 

GIFTS. 
See  Fraud^  4,  5;  Husband  and  Wife,  6»  6b 

GROWING  CROPS. 
Baa  IMWAXOT9 1|  IiAFbLOBD  and  Tenant,  3,  ia-15|  SAun»  1}  TBoyiB»  1. 

GROWING  TREES. 
See  Highways,  1-3. 

GUARANTY. 

1«  Guarantor  upon  Continuing  Guaranty  is  not  Entitled  to  Notice 
OF  Default  in  payment  by  principal,  where  he  is  not  prejudiced  by  the 
want  of  it;  he  stands  upon  the  same  footing  as  any  other  surety,  and  hifl 
liability  is  not  determined  upon  the  principles  applicable  to  negotiable 
instruments.     Bank  v.  Knotts,  234. 

&  Interest  should  be  Allowed  on  Sum  Ql,^  -^ujCTEitD  from  Time  of  Def 
FAULT  IN  ITS  PAYMENT,  notwithstandi^v  ^t.  tfuit  ^  agidnst  the  guari 
r.    Id,  ^^^^^ 


antor  only. 


See  Statute  of  Li  \»  ^  ^ 


L  QvASDUU*  n  mt  Pxibonallt  Lubli  bm  OonKion  or  Wasd  wittMt 
■■  Mprew  aadartaking io  wiittng  to  tbrteffact.    Otertimr.  Beata^in. 

L  Odakdlui  u  hot  Ijauji,  kitkkb  Pkbsosallt  o»  nr  Fmuouxr  Cbai- 
AcriB,  los  NiCESBAitm  furnished  hi*  ward  witboat  hi*  guMcn^  upna 
orimpliid.    Id. 

X.  OvAUiuir's  PowBBa,  AinaoitiTT,  un  Dvm  Cuss  wBnr  Wabv  i» 
una  AoK  OF  Majobitt,  bat  the  oouMqaenoM  and  rcapoDufatlitiM  tt 
the  relation  may  cootinae.    Id. 

4L  OuutsUH's  RAvino  Paid  WABD'sBoABDAKDTurnovoaFoxMiaOtca- 
aioti  HOBS  BOT  Uakb  Hm  Rispoksibli,  by  impUcatkni,  for  boatd  fu> 
niahed  the  ward  witbont  hU  consent  or  anthoritj.     Id. 

B.  OuABDUM  MAI  CnxnoK  Wabs's  Dokioiu  bt  AS900HD1XO  TO  Defbaco 
GsEDtTOBS,  laaviug  hii  goardiaiubip  untettled,  he  being  tlM  atep-btbu 
ol  the  vard,  and  the  ward  being  a  member  of  hi>  family.  If  there  i«  no 
&*nd  M  •gaiurt  the  ward.      Wltteler  v.  J/oUu,  363. 

H  To  BHABLa  GuARDLUf  ID  AuxHATB  Wabim'  Pbofsbtt,  he  moat  obtain  an 
order  from  a  oonrt  of  oompetent  jotiadiction,  in  a  proceeding  in  which  tha 
warda  are  made  parties;  an  order  of  Bale  obtained  upon  hia  ex  partt  ap- 
pltMtloa  ia  a  nnllity.     Moore  v.  Hood,  210. 

7.    OOABDIAN  13  LlABLB  TO  ACOOUHT  TO  WAHII9  FOB  FiTU.  VALUB  OF  CoAI- 

TIL8  aold,  nnder  order  of  Bale  obtained  upon  hia  ec  parte  applioatioo.    Id. 
f,  &LL  FOR  Aooorirrrao  Lies  agaikst  Guabsiak  Appointbd  in  Axothkb 

SYATB  AMD   BIB  SttBBIT.      Id. 

HABEAS  CORPUa 

1.   WMTOFHABBAaCoBPtTSOAHHOTBBUSEDTO  RBVTKwBJBBOBS  AVsIbXBO- 

in.ABiTiisiaprocoed!ngareanmng  inconvictioD  tndaentenca.    A  writ  of 

error  b  the  proper  remedy.     Bx  parte  Shaw,  6S. 
t>  Sbktbnob  Void  fob  Want  of  JdiU3dictioi<  otkb  Offbsbi  mat  bb  As- 

SATLBD  ON  HABEAS  CoBPlTS,  and  the  relator  discharged.     Id. 
a.  Habeas  CoBPDs  CANNOT  bbITskd  TO  Attack  JODOUBNTOtOousTpoaseB- 

ing  general  jnriadlotioo  b  criminal  casea.    Id. 
4,  QOBsnoNS  OF  DoiTBTFCL  JmusDionoH  SHOULD  SB  Soltkd  Bt  Wbit  or 

Bebob,  and  not  by  Aa£«aa  eorpua.     Id. 
9.  Sbntb-iob  FOB  Shobtbb  Tb&h  tean  Pebiod  HiquiBBD  BT  Law  la  Eh&o- 

IfBOUS,  not  void,  and  cannot  be  attacked  on  habea*  eorpuM.     Id. 

6.  Betcbn  of  Habeas  Corpus  nrro  Sotbbiie  Coubt  in  Tebm  Tna  Raam 

IN  Discbetiom  of  the  judge  who  allowed  the  BUBej  and  the  regnlar  bnai' 
ness  of  that  court  will  not  be  pat  aside  to  hear  snch  retunta  whera  the 
judicial  ayatem  will  permit  them  to  bo  beard  in  other  oonrt*  with  leas 
delay  and  luoonTenienoe.     Id. 

7,  To  Use  Habum  Cobtdb  as  Wbit  of  Bkrob  nr  Asmnujtia  SsHTStrois  la 

Abubk  which  eannot  be  too  soon  correcied.     Id^ 

HANDWRTriNO. 
See  WiTHsasEs,  3,  4. 


Bm  Oo^nsAXor.  3.  4,  fl,  Ti  &bctuknt,  9;  Bbtateb  o 
■ccTii)N-s.  23,  24. 
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HIGHWAYS. 

!•  Road  Ovxbbbbr  mat,  withoqt  Beoominq  Tbbspassrb,  Qo  upon  Adja- 
cent Land  and  take  timber  trees  for  road  purposes,  when  the  amount 
taken  does  not  materially  injure  or  impair  the  value  of  the  land.  Wat» 
Has  V.  Walker  County ^  208. 

%,  Owner  of  Land  is  Entitled  to  Compensation  from  Countt  for  Tress 
taken  from  his  land  by  road  overseer  to  repair  road.    Id, 

Sb  BoAD  Otbbskkr  is  Leoallt  Ck)NBilvUTBD  AoENT  of  the  county  from  which 
he  receives  lus  appointment,  and  the  county  is  liable  in  its  corporate 
capacity  for  any  acts  done  by  him  in  the  proper  and  necessary  exercise 
of  the  authority  conferred  upon  him.    Id, 

4i  Owner  of  Land  through  Which  Pcrsijcf  Road  Runs  may  ont  a  passage 
across  the  road  for  the  purpose  of  draining  his  land  or  leading  water  to 
his  mill,  because  the  land  is  his  own;  but  in  so  doing,  he  must  not  injure 
the  pabUc  easement,  and  to  preserve  it,  must  construct  bridges  over  such 
ditches  where  they  cross  the  road,  and  must  keep  the  same  in  repair. 
And  a  subsequent  owner  who  continues  such  ditches  is  bound  by  such 
duties,  and  liable  for  repair  of  such  bridges.  Woodring  v.  Forks  Town- 
ship, 134. 

6b  Proosedinqs  by  Indictment,  and  for  Statutort  Penalty  for  Obstudi  t- 
INO  FuBLio  Road,  are  designed  more  as  punishments  for  offenses  than  «is 
remedies  for  the  injury,  and  will  not  preclude  the  public  from  repairing 
the  road  in  the  first  instance,  and  then  bringing  actions  to  recoTcr  thu 
oost  thereof  from  the  party  bound  to  make  repairs.    Id, 

ib  Township  Making  Repairs  to  Pxtbuo  Road  may  sue  the  owner  of  the 
adjoining  land  who  is  liable  therefor,  notwithstanding  the  work  was 
done  on  the  credit  of  the  township,  and  was  not  aetoally  paid  for  at  tho 
time  of  suit  brought.    Id, 
Ibe  OoBPOBATioirB,  15, 16^  1^22;  Railroads,  8,  4|  Waxebooubses,  5. 

HOMESTEADS. 

!•  HOUBTBAD  KlOE8flABILT  LfOLUDES  IdRA  OV  HoUBI  OB  BbBIDBNOB  of  SOme 

sort,  and  the  exemption  goaianteed  by  the  law  and  oonstitation  of  Texas 
is  based  npon  the  snpposition  that  there  is  a  homestead  in  fact;  a  home 
in  which  the  oitisen  and  his  family  are  or  might  be  domiciled,  and  that 
it  does  not  consist  of  land  merely.    lirani^  r,  Oqfie^  202. 

IL  Whebb  Homb,  Rbsidengb,  or  Settlement  hab  Obob  bben  Acquired 
on  lands  it  is  not  necessary  that  there  should  be  oontmnoDS  actual  occu- 
pation  to  seonre  the  homestead  from  forced  sale;  an  absence  temporaiy  in 
its  natore,  and  not  desigDed  as  an  abandonment^  will  not  work  a  forfeiture 
of  the  right.    Id. 

&  Ih  Obdeb  to  Sboubx  Hombbkbab  Bzemptioh,  it  is  not  necessary  that 
a  honse  should  be  aotoally  boilt  or  improvements  made  upon  the  land; 
bat  there  mnst  be  a  preparation  to  improve,  and  of  saoh  a  ehaiacter  and 
to  saoh  an  extent  as  to  manifest  beyond  doabk  <^  intentton  to  complete 
the  improvements  and  reside  upon  the  pUiiQq  as  •  home.    Id* 

4»  Jw  Old  Hokbbtbad  can  be  Loot  withoat  >vwioI  ^'^  "^  ^'^^  ^^""^  ^^^  ^^^^ 
gained,  the  oii-cumstauces  to  show  ^ban^^  ^^  most  be  roost  dear  and 
deoiaive.    Shepherd  y,  Canidajf,  dlZ       ^^ 

§,  Homestead  cannot  be  Lost  bt  Merk  ^w1b<A  ^  ^^^'^  ^  fsmily 

intended  to  be  benefited.    Id,  N^^^^^^ 
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6.  Right  to  Homxstxa.d  Ezsmftion  gaknot  bb  Eboabdbd  as  Porfbitbd, 

except  by  clear  intention  of  total  abandonment.    Id. 

7.  Intention  to  Abani>6n  Homkstrad  mat  bb  Csanobd  any  time  before  a 

new  one  ii  aoqnired;  and  however  such  change  ii  made  known,  it  wiU  be 
effeotoal  to  protect  homestead  rights.     Id, 

8.  Continuous  Abandonmxnt  or  Hombstbad,  np  to  the  time  that  some  op> 

posing  right  has,  by  sale,  become  vested  in  other  parties,  must  be  shofVB 
in  order  that  it  may  be  declared  forfeited.     Id, 

0.  Urban  Hombstbad  is  Limitbd  as  to  Value,  but  not  as  to  Numbbb  ov 

Lots  which  it  shall  embrace,  uider  the  Texas  constitation.     Pryor  ▼• 

Stojie,  341. 
10.  Homestead  mat  Exist  in  Lots  mot  Oontiouous  to  each  other,  nndsr 

the  constitation  of  Texas.     Id, 
1  \.  Homestead  in  Texas  mat  Include  Office  ob  Shop  in  which  the  head 

of  a  family  pursues  his  business,  though  it  may  be  on  a  lot  not  oontiguoui 

to  the  family  residence,  if  the  entire  value  does  not  exceed  the  statntoij 

limit.     Id, 
12.  Tempo  RAKT  Bentinq  of  Homestead  Lots  to  Othebs  is  not  an  abaa- 

don  men  t  of  the  homestead.     Id. 

13.    CONVETANCE  OF  HoMESTBAD  FOB  VALUABLE    CONSIDERATION  cannot  ba 

deemed  a  conveyance  to  defraud  creditors,  from  whose,  claims  there  is  ft 
permanent  enduring  exemption.    Wood  v.  Ch(unher$f  3S2. 

See  BxBOUTiONS,  10,  11;  Fraudulent  Contetancbs,  6;  Mobtqaob8«  14»  1& 

HORSES. 
See   AN'imals,  2-4 

HUSBAND  AND  WIFk. 

1 .  Husband  and  Wife — ^Husband's  Control  over  Joint  Vbopebtt.  — Dnnag 

the  coverture,  the  husband  has  the  same  rights  and  power  over  real  eatate 
conveyed  to  himself  and  wife  as  he  has  in  regard  to  the  wife's  individual 
estate  owned  by  her  at  the  time  of  her  marriage.  Without  his  wife's 
consent  he  may  transfer  such  estate,  may  charge  it  at  law  with  his  debti^ 
and  it  may  be  seiBed  and  sold  by  his  creditors.  But  the  purchaser  ao- 
quires  no  greater  estate  than  the  husband,  and  consequently  he  holds  il 
subject  to  the  contingent  right  of  the  wife,  who,  in  case  she  survives  her 
husband,  becomes  absolute  owner  of  the  whole  estate.  So  if  the  hna* 
band  survives,  the  purchaser  acquires  the  fee  in  the  whole  estate.  Amm 
V.  Norman,  269. 

ii  Where  Husband  and  Wifb  are  Jointlt  Sebsed  of  Real  Estate,  Pub 
CHASER  thereof  AT  EXECUTION  Salb  foT  the  debt  of  the  husband  can- 
not be  affected  in  his  title  thereto  by  the  subsequent  divorce  a  vincuh 
of  such  husband  and  wife.  He  holds  saoh  property  absolutely,  subjeol 
to  the  contingency  that  the  wife  should  outlive  her  husband,  in  whioh 
case  her  title  attaches  in  fee.    Id, 

B.  Land  Purchased  with  Communitt  Funds  is  Prbsuvablt  Comahtniti 
Propertt,  though  the  deed  is  taken  in  the  name  of  the  wife.  Higgkm 
V.  Johnson,  394. 

4.  Presumption  that  Land  is  Oommunttt  Propbbst,  though  standing  in  fha 
wife's  name,  may  be  overcome  by  proof  that  the  husband,  in  having  tht 
property  put  in  her  name,  intende<l  to  donate  it  to  her.     Id, 
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L  OONVETANOE  TO  WlTB  OV  LaHDB  PITBCHASKD  WITH  PUKDe  OF  HmBAKD 

U  prima  facie  a  gift  from  the  latter  to  the  former;  but  the  presump- 
tion may  be  rebutted  by  proof  tliat  the  purobaae  was  for  hie  own 
benefit.     Id, 

f.   P&BSUMPTIOlf  THAT  DXKD  TO  HuSBAND  IS    COHTITANGK   TO   OoMXDlflTl 

ia  mnch  stronger  than  when  the  deed  is  to  the  wife.    Id, 

?•  CosvETAXCB  FROM  HusBAND  TO  WiFK  IS  NOT  Fbaud  On  parties  sabso* 
quently  beooming  his  creditors.     Id, 

i.  Expressions  in  Smith  v.  Stkahan,  16  Tex.  32S,  explained  and  mndtfled« 
Id. 

§•  Resulting  Trust  Arises  in  Favor  of  Wife  whose  husband  indnoes  her 
to  allow  him  to  sell  separate  hud  of  hers  and  to  use  the  money  thus  de- 
rived to  purchase  other  land  with,  where  he  takes  the  title  in  his  own 
name.  A  court  of  equity  will  enforce  the  trust  after  his  death  against 
his  heirs.  Such  a  trust  is  not  within  any  of  the  provisions  of  the  statute 
of  frauds,  and  may  be  established  by  paroL    Pritchard  v.  WcUUuXt  254. 

lOi  Husband's  Assignment  of  Wife's  Reversionary  Interest  only  Trans- 
ISRS  to  the  assignee  the  right  which  the  husband  bad;  and  he  takes  noth- 
ing unless  the  husband  survive  the  wife,  or  the  reversionary  chose  in 
action  is  reduced  to  possession  during  coverture.  NeedU$^B  ExW  v. 
NtedU»,  85. 

11.  OOMPLAINT  IN  AonOK  BY  HuSBAND  AND  WiFE  ON  PROMISSORY  NOTE  pay- 
able to  wife  as  administratrix  must  describe  plaintiffs  as  husband  and 
wife  at  the  time  the  note  was  given,  or  must  show  that  they  sue  as  ad- 
ministrator and  administratrix,  and  that  the  note  is  assets  in  their  hands; 
and  if  they  are  not  so  described  as  husband  and  wife,  but  appear  to  sue 
as  individuals,  and  there  is  no  allegation  to  whom  the  note  Ib  payable,  a 
recovery  by  them  will  not  be  authorized.    MUton  v.  Hcuien,  523. 

IS.  Judgment  against  Husband  and  Wife  is  not  NboessarilyErronboui, 
because  it  may  properly  be  rendered  for  a  debt  due  by  the  wife  at  the 
time  of  the  marriage.    EUU  v.  Ciarhe,  603. 

fiae  ExxouTOBS  and  Administrators,  8, 19;  Marriage  and  Diyorox;  Mabt 
ribd  Woiixn;  Pleading  and  Practice,  5;  Vendor  and  Vendee,  18L 

ILLEGAL  CONTRACTS. 
See  Conflict  of  Laws;  Contracib»  3,  i. 

IMPROVEMENTS. 
8m  Astiui  PoHHunoN,  3;  Homesteads,  3;  Vendor  and  VnrDiiy  14 

INCUMBRANCES. 
Sea  CoBFORAnoNs,  12;  Specific  Perfobmahoqi,  9,  lOi 

INDICTMENTS. 
See  Criminal  Law. 

INDORSEMENTa 
,  See  Negotiable  Instrumote. 

INFANCY. 

L  IxwAMCT  OF  Lessee  Constitutrs  No  Defense  to  Tbotib  fob  Crops  Con- 
▼nmDk  brought  upon  a  provision  in  the  lease  reserving  to  the  lessor  i 
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lien  thereon  for  the  rent;  for  hit  liability  ariiet  fnni  tort,  not  fr  jcd  a 
breach  of  contract.     BaxUr  v.  Bwh^  429. 
ii  Ikvant^  CovtiVTraQ  nr  Possession  of  Leased  Peemiheh  during  the  yc«r 
alter  he  came  of  age  is  a  ratification  of  the  tenaoey,  and  renders  oUigv 
tory  npon  him  the  provisiona  of  the  lease.     Id, 

See  CBimirAL  Law,  1;  Equhy,  4;  Pabbev  iL2n>  Cbxisk 

INJUNCTIONS. 
See  GoBPOHATioin^  2,  4;  BzBOunovs,  87:  MaEanm  WoMBVp  C 

INSANITY. 
1.  Meee  Weakkksb  or  Mind  dobs  mot  Ingafaoitate  Pastt  fbom  GomAcr- 

INO,  if  he  be  not  non  eompo»  tnentiSf  but  it  may  be  a  material  circun- 

stance  in  eetabliahing  an  inference  of  unfair  practice  or  imposition.    EUk 

Y,  Matheum,  353. 
S,  LuNATio's  Place  of  Settlement  is  not  Invalidated  ok  Changed  bj 

confinement  in  an  asylum  or  jail  by  lawful  authority.     Ashland  CcvHtp 

▼.  HidUand^CourUy  Infirmary,  49. 
i.  CoNTRAcrr  OF  One  Actinq  without  Acthobitt  for  Insane  Mobtoagob 

is  not  obligatory  upon  him.    A  decree  made  pursuant  to  such  a  contract 

may  be  valid  and  operative  as  to  innocent  third  persons,  but  the  pur> 

chaser  with  notice  will  hold  in  trust  for  the  insane  mortgagor.     Lochcovl 

V.  Mitchell,  78. 
4b  Suit  to  Set  aside  Contuaot  of  Lunatic,  in  South  Carolina,  uiay  be 

brought  iu  the  name  of  the  committee  of  the  tunatic,  but  it  is  better  to 

make  the  lunatic  a  party,  for  in  this  state  the  maxim  that  one  cannot 

stultify  himself  is  not  recognized.    Sinu  v.  McLurtt  196. 
ft.  Equity  Sets  aside  Acts  of  Lunatics  on  Ground  that  fraud  haa  been 

practiced  upon  them.     Id, 
0.  Bill  to  Set  aside  Contracts  of  Lunatic  should  state  facts  impeaching 

each  contract  sought  to  \ye  avoided.     Id. 
7.  Lunatic  is  Bound  by  Contracts  Made  before  Inquisition  of  Lunacy, 

where  no  undue  advantage  has  been  takeu  of  him,  and  where  evidences 

of  his  mental  uusoundueaa  were  not  so  manifest  as  necessarily  to  give 

notice  of  his  incompetency  to  contract.     Id, 
t.  Contracts  of  Lunatics  Made  ai-tek  Time  at  Which  Inquisition  Finds 

Unsoundness  to  Begin  are  prima  facie  void;  but  the  inquisition  is  not 

conclusive  evidence  of  mental  unsoundness.    Id, 

See  Marriage  and  Divorce,  1-4;  Usurt,  8L 

INSOLVENCY. 
See  Bankruptcy  and  Insolvency. 

INSTRUCTIONS. 
See  AoENOT,  U  Criminal  Law,  11;  Executions,  3;  Executors  and  Ad* 

ICINI8TRAT0R8»  1,  2;  FRAUD,  3;  PLEADING  AND  PRACTICE,  26-^3. 

INSURANCE. 
See  Corporations,  B.  ' 

INTEREST. 
8m  Oohvon  Carriers,  12;  Guaranty,  2;  Judgments,  22;  Noiahies.  7: 

Partnersuip,  25,  26;  Set-off;  Usury. 
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INTERPLEADER. 

I.  DxrcNDANT  LB  NOT  ALLOWED  Plba  ot  Iktbrplsauer,  Under  chapter  17i 
■ection  38»  of  the  ArkansM  digest.    Ellis  y.  Clarke^  603. 

S.  SmotiFP  MAT  FiLB  Bill  or  Intkspleabkr  aoaiitst  Judgment  Cbkditob8 
to  have  their  respective  priorities  and  rights  determined  in  the  fund  aris- 
ing from  the  sale  of  the  same  property  of  a  debtor  nnder  all  of  several 
executions.    Lawwn  ▼.  Jordan^  596. 

IL  Bill  or  Interplkadbb  is  not  Djbmubbablb  on  Ground  or  Want  or 
Prititt  among  Pa&tibs  Defendant,  one  of  whom  claims  three  shares 
of  stock  in  complainant's  bank  under  an  attachment  against  the  person 
in  whose  name  they  stand,  the  second  of  whom  claims  two  of  the  shares 
nnder  an  assignment  of  all  three  for  the  benefit  of  creditors,  and  the  third 
of  whom  claims  the  remaining  share  under  a  sale  to  him  by  the  assignee. 
Provident  Bank  t.  WUkimon,  160. 

4.  Defendant  to  Bill  of  Intbrpleadeb  cannot  Dbmub  on  Ground  that 
He  is  No  Party  to  Ant  Suit,  and  has  no  interest  in  any  suit  pending 
between  the  other  parties  to  the  bill,  when  the  bill  alleges  that  he  threat- 
ens suit  against  the  complainant  as  claimant  of  part  of  the  property,  and 
a  suit  for  the  remainder  of  the  property  is  pending  by  one  who  claims 
under  him  against  the  coHiplunant.    Id, 

6w  Objboiion  or  Adbquatb  Remedy  at  Law  is  not  Ayailablb  AOAiNst 
Bill  of  Interpleader  that  states  a  proper  case  for  interpleading;  the 
forum  in  which  the  parties  shall  litigate  under  the  bill,  whether  at  law 
or  in  equity,  is  a  matter  of  after  consideration.    Id, 

t.  Bquitt  Takes  Garb,  upon  Bill  of  Interpleader,  that  no  right  or  equl* 
table  privilege  of  trial  is  lost  to  any  party  by  its  interference;  tharefors 
a  bill  of  interpleader  is  not  demurrable  on  the  ground  that  it  ptodnoes 
confusion  by  the  change  of  the  forum  from  law  to  eqnitjt  and  diprlYM 
tho  demnmnt  of  his  witnesses  by  making  them  partfaai    Id» 

INVENTIONS. 
See  Common  Carrterh,  % 

ISSUK 
See  Contracts,  & 

JOINT  TENANCY. 

See  CO-TBNANCT,  Si 

JUDGMENTS. 

1.  JfTDomRT  MAT  BB  AMENDED  NuNO  PRO  TuHO  ftl  ft  subtsqiienl  term,  ss 
as  to  show  that  a  nonsuit  was  set  aside  on  payment  of  costs,  where  the 
trial  docket  shows  an  entry  in  the  handwriting  of  the  presiding  judge 
that  "plaintiff  takes  a  nonsuit,  which  is  set  aside  on  payment  of  costs." 
Sitna  V.  BoytUon,  540. 

t.  Judgment  of  Competent  Tribunal  is  Conclusiyb  upon  matters  actually 
determined,  and  also  upon  matters  which  the  parties  might  have  liti- 
gated in  the  case.    EUia  v.  Clarke,  603. 

I.  Court  haying  Jurisdiction  to  Render  Dbo^j^  :^  is  oonduflive  as  to  the 
questions  adjudicated  therein,  and  cannot  b^  >»ltifi&^  ^  wrarofaatoi  w 
discussion  unless  obtained  by  fraud.     ^''"^M^w^^^'^^l,  p«M*%  V)tt. 
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4.  WuETHVB  Okg&eb  18  Obtadcsd  BT  Fraud  or  not,  a  party  in  interest  may 
acquiesce  in  and  abide  by  it^  and  after  a  space  of  fifteen  years  a  stnmger, 
not  a  party  or  privy,  nor  claiming  under  a  party  in  interest,  cannot  im- 
peach it,  especially  when  there  is  no  evidence  of  fraud  requiring  the  conri 
to  leave  that  question  to  the  jury.     Id, 

,6w  Proov  must  bb  Pboduobd  to  Warrant  Court  in  Setting  a-siuk  Ji*u> 
MINTS,  and  annulling  titles  to  land  on  the  ground  of  fraud.  It  must  nut 
be  dooe  upon  mere  snrmise  or  suspicion,  nor  upon  evidence  which  does 
not  necessarily,  naturally,  and  reasonably  tend  to  that  conclusion.     Id. 

6.  Judgment  ot  Pabticulab  Coubt  on  Merits,  wuere  Made  Final  bt 

Statute,  cannot  be  drawn  in  question  in  another  court  in  a  proceeding 
different  from  the  statutory  mode.    d^fmnonweaUh  v.  Oarnquu^  103. 

7.  Decree  tor  Sale  or  Pbopebtt  to  Entorce  Mbohakigb'  Lddi  baa,  is 

California,  the  same  effect  upon  rights  of  purchasers  and  incombcaiioerf 
prior  to  the  oommencement  of  suit  that  a  similar  decree  would  haTe  upon 
the  foreclosure  of  a  mortgage.     WhUnty  v.  Biggin^  748. 

8.  Person  Acquibino  Interests  bt  Conybtancb  or  Incumbbakci  avteb 

Suit  Brought  to  enforce  a  mortgage  or  mechanics'  lien  \m  bound  by  tht 
decree,  and  need  not  be  made  a  party.    Id, 

9.  Parties  and  Pbivies  abe  Alone  Bound  bt  Judomxnt;  a  party  cannol 

be  affected  by  a  suit  to  which  he  is  a  stranger.    Id, 

10.  Judgment  Lien  is  Extinguished  bt  Sale  ov  Pbxmibbb  undib  Pbiob 
Lien,  followed  by  a  conveyance  from  the  sheriff.  McMUUui  t.  Biekard$f 
655. 

11.  Lien  or  Judgment  cannot  be  Extended  bt  Execution  ob  Lbyt.  It 
can  only  be  continued  by  scire  facicu.    Lawton  ▼.  Jordan^  596. 

12.  Issuance  and  Levy  op  Execution  beeobe  Expibatiok  or  Judomkni 
Lien  will  not  have  the  effect  of  prolonging  the  lien  beyond  the  two  yean 
limited  by  section  204  of  the  code  of  California.  Both  the  levy  and  sale 
must  be  made  within  the  time  limited  by  the  act.    /joac  ▼.  Swift,  698. 

13.  Code  hating  Expressly  Limited  Existence  or  Judqmxnt  Lien  to  tw« 
years,  a  continuance  beyond  that  time  will  not  be  presumed.    Id, 

14.  Where  Execution  Sale  is  not  Prevented  by  some  legal  impediment, 
the  judgment  lien  expires  at  the  end  of  two  years,  under  section  204  of 
the  California  code.    Id, 

15.  Judgments  and  their  Liens  are  UNArrEOTED  bt  Dblivebt  Bonds 
BEING  Taken  and  FoRrEiTED,  where  such  bonds  do  not,  upon  forfeiture, 
operate  as  judgments,  and  therefore  extinguish  the  original  judpnienta. 
LaxMon  v.  Jordan,  596. 

16.  Judgment  Lien  is  not  ArrECiED  by  Order  to  Retubn  Pbocbss,  with- 
out sale.    Id, 

17.  Judgment  Liens  are  ENroncED  in  Equity  in  Same  Mannxb  as  At 
Law.     Id, 

18.  Action  or  Debt  on  Judgment  is  properly  brought  in  the  county  wtierr 
the  defendant  resides.     Townsend  v.  SmUhy  400. 

19.  Levy  upon  Land  is  not  SATisrAcnoN  or  Judgment.    Ai. 

20.  Void  Sale  or  Land  under  Execution  is  not  a  satisfaction  of  the  judg- 
ment, where  purchased  by  the  judgment  creditor,  and  afterwards  recov- 
ered back  by  the  judgment  debtor.     Id, 

21.  Judgment  is  not  Affected  by  Execution  Sale  that  Passes  No  Title, 
and  after  such  a  sale  may  be  the  subject  of  an  action  of  debt,  without  s 
trire  /acicu  to  revive  it.     Id, 
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22.  JuDOMKirr  Bbabs  Eight  feb  Cbnt  Ijimnr,  regudkit  of  the  rate  cm 

the  original  indebtednesB.     Id, 

See  Bankbuftct  and  Iksolvbnct;  CovwLm  ov  Laws,  1;  Co-tbnak6t»  8, 
0;  CouNTiis;  Dethtub,  5;  Ejbctuxnt,  9;  Exbcutions;  Husband  and 
Win»  12;  In8ANITT»  3;  Intirplkadib,  2;  Judicoal  Saus,  2,  3;  Mobt> 
GAGES,  9;  Nkw  Tbial;  Pabtnkbship,  12;  Rbflivin;  Snouno  Psb- 

fOBMANOI,  1. 

JUDICIAL  SALE& 

1.  NonoB  or  Judicial  Salk  Is  notice  of  preoeding  ppoeeedingB  therein,   A  lex- 

tmder  ▼.  JiiiUer^s  Ex'ra,  814. 

2.  CoxjfissioNBB's  Salb  ov  Land  undbb  Dflcaua  ov  Changbbt  Coubt  will 

be  set  aside  where  made  on  a  day  so  inclement  that  persona  intending  to 
bid  for  a  part  of  the  Isnd  are  deterred  from  attending,  and  where  there 
was  but  one  bidder  present  who  lived  at  the  place,  withoat  weighing  the 
evidence,  which  is  conflicting,  as  to  the  sufficiency  of  the  price  at  which 
it  was  sold.  '  Jiobert$  v.  BoberU,  436. 

&  It  IS  HOT  NBOBasABT,  ON  OBJBonoN  TO  Goxmissioneb's  Salb  or  Land,  in 
Viiginia,  to  ask  that  the  biddings  may  be  opened,  by  the  offer  of  a  sab- 
stantial  advance  upon  the  price  reported.  The  coort  will  consider  the 
objections  to  the  sale,  and  confirm  or  set  it  aside  as  the  merits  of  the  case 
BDay  leqnixe.    Id, 

8ae  Auonomi  Kuuutobs  and  Administbatobs,  10, 12t  FftOBAn  OouBmi 

Statutbb. 

JURISDICTION. 

1.  Saonov  4  ov  Abtiolb  6  or  Calitobnia  CoNHnrunoH  constroed  to  give 
the  state  supreme  coort  appellate  jurisdiction  In  all  eases;  provided  that 
when  the  subject  of  Utigation  is  capable  of  pecuniary  computation,  the 
matter  in  dispute  must  exceed  two  hundred  dollars  in  value  or  amount, 
nnless  the  legality  of  a  tax,  toll,  impost,  or  municipal  fine  is  drawn  into 
question.    ConatU  v.  GonaitU,  717. 

2L  JuDois  or  CouBT  or  Common  Plbas  in  Ohio  abb  Judois  or  Dibtbiot 
Coubt,  under  the  constitution  and  laws  of  that  stats^  and  as  such  are 
empowered  to  exercise  its  authority.  HcXMtt  t.  Jiidgu  qf  Dittriei 
Ooutri,  100. 

fiee  Cobpobationb,  2;  ExBOunoNS,  26;  Habbab  Cobtusi  Mabbiaob  and 
DiTOBOB,  10;  MoBTQAGBS,  10;  Plbadino  and  FBAonoB,  8,  22|  Pbo- 
BATB  CouBTB,  1,  2;  SPBCirio  Pbbiobmanob,  1-3. 

JURY  AND  JURORS. 

OouBX  18  HOT  Rbquibbd  TO  BB  AoTTVB  IN  Absionino  Stbuok  Jubt,  and  il 
not  boond  to  grant  one  on  demand  of  the  parties,  unless  such  demand 
be  made  before  the  organization  of  the  jury  is  commenced.  MeArtknr 
V.  CotMb  AdmWt  529. 

Damaais,  2,  3;  Ezboutionb,  31;  Bxxoutobs  and  Administbatobi,  If 
fBAVDb  S;  Kbouqbncb;  Plbading  and  Pbaotigb,  26-S8i  8albs»  5. 

JUSTICES  OF  THE  PEACE. 
See  Pleading  and  Pbaotigb,  22, 
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LAl^LORD  AND  TENANT. 

i.  CoTiNAHT  IH  Lease  to  Lsssebs,  *'theib  Hubs  akd  Absioicb,''  that  ia 
the  event  o£  a  sale  by  the  lessor  the  lessees  should  have  the  refusal  of  the 
property,  is  a  oovenant  miming  with  the  land.    Lqffiom  v.  NagUt^  678ti 

i.  OoYKNANT  IN  LxASB,  Eelatino  TO  Thik o  DsMisxD,  attaches  to  the  laodt 
and  runs  with  it.     Id» 

&  IiBSB0&*8  TrrLB  TO  Gbops  under  Lease,  Rbsebvino  to  Hiu  Ldw  ufov 
Them  woe  Rent,  is  not  affected  by  his  taking,  at  the  making  of  tha 
lease,  the  lessee's  note,  with  a  surety,  for  the  rent,  or  by  his  prosecuting 
an  action  upon  the  note;  and  he  may  soe  in  troTer  for  the  crops.  Baxter 
T.  Buah,  iS». 

i.  ACWSPTANOB    BT   LAia>LOBD    OT    ReNT    IBOM   TENANT    AOOBUIVO    AITKE 

FoKFEiTUBB  Operates  as  a  waiver  of  the  breach  of  the  condition  of  a 
lease.    Ocmber  v.  Haehettf  407. 

fk  YxARLT  Tenant  Holdino  oveb  ajtxb  Ezpibation  ov  Tebm  is  Pbs- 
80MED  TO  Hold  undeb  Renewal  ov  Lease  if  there  be  no  evidenoe  to 
the  contrary,  and  is  presomed  to  hold  for  the  time  and  on  the  tenns  of 
the  original  lease.    CrammeUn  t.  7%iest,  499. 

i.  Fbssumption  or  Renewal  or  Lease  bt  Tenant  Merely  Holdino  over 
IS  Rebutted  by  proof  of  a  new  contract  materially  different  from  the 
original  lease,  and  this,  notwithstanding  the  new  contract,  is  void  by  the 
statote  of  frauds,  because  verbal,  and  not  to  be  performed  within  a  year 
from  the  making  thereof.    Id, 

7.  Parol  Aoreembnt  roR  Lease  is  Void  if  for  one  year  and  the  term  li  to 
commence  at  some  future  day.    Id, 

i.  Yearly  Tenant  Holding  over  after  Expiration  ov  Term  is  Tenanv 
at  Will,  when  there  is  a  void  parol  agreement  for  a  lease  difiering  mate* 
rially  from  the  terms  of  the  original  lease,  and  such  tenancy  may  be 
terminated  at  any  time  by  the  tenant  quitting  the  premises,  or  by  the 
landlord's  demand  for  possession.     Id, 

i.  Tenant  at  Will  is  Liable  vor  Rent  only  during  Actual  OoouvAnoiy 
In  an  action  for  use  and  occupation  after  the  tenant  has  quit  the  premises; 
but  if  during  the  occupadon  the  landlord  brings  a  real  action,  he  may 
recover  damages  for  use  and  occupation  to  the  time  of  the  verdict.    Id, 

16*  Tenant  may  Sublet  Leased  Premises  when  the  lease  contains  no  stipula- 
tion against  subletting,  and  the  property  may  be  used  for  any  purpose 
not  inconsistent  with  the  terms  of  the  lease.    Id, 

11.  Tenant  is  Exonerated  vbom  Liability  to  Pay  Rent  by  Any  iNTERriB- 
INOB  BY  Landlord  which  deprives  the  tenant  of  the  right  of  enjoyment 
of  the  premises  to  the  full  extent  guaranteed  by  the  lease,  and  for  such 
interference  the  tenant  may  abandon  the  premises.    Id, 

IS.  Tenant  under  Lease  or  Later  Date  than  Judgment  or  Othbr  Lien, 
after  a  sheriff's  sale  under  such  lien,  becomes  a  tenant  at  will  of  the  sher- 
iiTs  vendee,  and  if  such  tenant  has  sown  his  crop  before  he  was  notified 
of  the  purchaser's  intention  to  determine  the  tenancy,  he  will  be  entitled 
to  take  it  away.    BUlinffer  v.  Baher,  164. 

li.  Person  in  Possession  ov  Land  under  Title  Which  may  be  Dbxbr- 
MINED  by  happening  of  uncertain  event,  not  within  his  control,  is  on 
snch  determination  of  his  lease  entitled  to  the  way-going  crop.    Id. 

14  Lessee  in  Possession  at  Time  or  SnERirr's  Sale  or  Premises  ii  to  be 
tvsated  either  as  a  tenant  for  years  or  at  will:  if  for  years^  he  ii  entitled 
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to  the  way -going  crop,  under  the  general  oustomor  commoa  law  of  Pens- 
lyWania;  if  at  will,  he  has  the  right  to  the  larger  cmbleroenta  or  way-goiag 
erop  that  belong!  by  the  common  law  to  that  apeciea  of  tenancy.    Id, 
Uw  Cans  ON  Wat-ooino  Crops  Rxvikwkd.    Id, 

See  EraoppxL,  10;  Intanct;  Tro^tbr,  1;  Vinbob  amd  Ymkiom,  % 

LARCENY. 
See  Cbiminal  Law,  11-18. 

LAW  OF  THE  CASE. 
See  Plbadinq  and  Praotioi*  Hl 

LAWS. 
See  Conflict  or  Laws. 

LEASES. 
8m  Lavdlobd  AND  Txnant;  PABmOtODP^  & 

LEGACY. 
See  Mabbixd  Womkn,  1-S. 

LETTERS. 
See  Mails. 

LETTERS  OF  ADMINISTRATION. 
See  Executors  and  Administratobs,  L 

LEVY. 

8m  ARACHMXNTS;  ExXOCTIONS,  14;  JUDOMBNlVt  II,  Uk  111 

LEX  DOMICIUI. 
See  Estates  of  Ducxdsnt8«  1. 

LEX  FORI. 
See  CoNFUCT  of  Laws* 

LEX  LOCI  CONTRACTUS. 
See  CoNTUCT  of  Lawi. 

UCENSE. 
See  Ferries. 

LIENS. 
8«e  ArtACBinarfB,  8, 4;  Judgments,  7,  8,  10-17i  Lamdlobs  Aim  TurAxr, 
8|  12;  MoBTOAOXS,  1,  8,  18,  20;  Pabtnsbship,  8|  4|  Pliasibo  abb 
Pbaoticb,  2|  Tboteb,  1;  Vbndob  and  Vendee,  1,  8. 

LIMITATIONS. 
See  Statute  of  Liuitations. 

UQUIDATED  DAMAGEa 
See  Damages.  1. 
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UB  PENDENS. 
See  NonoB. 

JJOffr  GOODS. 
Bm  Gbdiihal  Law,  Ul 

LUNACT. 
See  iHBAinrr. 

MAILS. 
Lrtbb  PBonBLT  Mailed  ahd  DnuKsiD  d  Vtomiift  lo  batb 
RiaiiyxD.    JhumU  t.  BmeUeif^  167. 

See  NxoonABLB  iMannnanraiii^  ^ 

MAUOE. 
See  OoBFOHATioira,  18»  18L 

MANDAMUS. 

L  SsnOlT  MAT  ■■  OOMFBLLID  BT  MANDAMUS  tO  CXeoate  ft  Wlftol  WitHllliBII 

In  an  motion  of  fbroible  entry  and  detainer.    FremmU  ▼.  Ork^ioi^  711. 
&  To  Si/FiBflXDB  BncEDT  BY  MAin>AMU8,  a  party  mnet  not  «iJj  uit«  a  if^ 

olfio  adequate  legal  remedy,  but  one  competent  to  afford  relief  upon  tbi 

Tory  anbjeot-matter  of  his  application.    Id. 
S.  BDfBDT  BT  MAiTDAMtrs  IS  NBiTHEB  SuPKBSBDXD  by  remedy  by  orimlnii 

proeeoatlon  nor  action  on  the  case  for  neglect  of  daty,  as  neither  of  tbi 

latter  oan  compel  a  epedfic  act  to  be  done,  and  are  tiierefore  not  eqoall^ 

convenient,  beneficial,  and  effectnaL    Id, 
4  Mahdamits  to  Compkl  Shbbiit  to  Exboutb  Dud  to  BBDmmoimBnay 

be  bruoght  in  the  county  where  the  relator  reiidea.    McMfBam  ▼.  JSiel- 

ottii,  866. 
Ik  QBjaonoH  that  Wan  ot  Mandamus  is  DmaonD  to  Fkbsons  as  Judos 

of  the  district  coort,  inateed  of  to  the  diitriot  courts  is  nntenaUa.    Hd» 

lUi€r  r.  Judgti  qf  DUtria  Cowi,  lOa 
C  Wbit  ot  Mandamus  Di&iotbd  to  SuBOBDmAn  Judicial  Tbibunal  n 

Pbopbblt  Dibboted  to  the  Judge  or  Jndgea  of  sooh  court,  espeoiaDy 

where  there  may  be  other  jndgee  anthoriied  to  hold  or  participate  ia 

holding  the  courts  as  authority  ie  exercised  Ofv  the  Judges  pensoiiaUyli 

ease  of  disobedieuoa.    Id, 

See  OoxTNTiBS^  1. 

MAfiKBT  OVERT, 
See8ALBS»4. 

MABBIAOE  AND  DIVOBOBL 

L  Mabbiaob  d  Oira.  OoNntAor,  and  mat  bb  Atoidbd^  Lm  Oirbb  Onr- 
fBAcns,  for  want  of  sufficient  mental  capacity  in  the  partios.  If  at  the 
time  of  attempting  to  contract  the  mind  is  nnsonndf  II  is  InoapsMe  ol 
that  consent  which  is  necessary  to  the  validity  of  the  ooDtraot  06U  t. 
CWe,276. 
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fl.  ICiNTAL  UireouHmran  to  Avoid  BCabbiaob  Odvtbaov  mm  bi  Cliablt 
Showit,  and  miiBt  be  laffidflnt  in  degree,  as  it  is  not  every.  nnaonndneM 
that  will  avoid  the  oontraot.    Id. 

S.  It  a  DimouLT  to  DvmMiKs  Dxo&bx  of  Mjemtal  Inoapaoitt  DzsABuira 
Qira  FBOM  OoNSBNTiNO  to  the  contract  of  marriage.  The  general  teel 
is  the  fitness  of  the  person  to  be  trusted  with  the  management  of  himself 
and  his  own  concerns.  Snch  a  person  has  a  disposing,  contracting  mind, 
although  it  may  be  in  a  degree  impaired.    Id, 

4i  LvKATio  OK  RioAiNiNO  HIS  BiASON  MAT  AwiBM  BCabbiaob  odebratod 
while  he  was  insane,  and  no  new  solemnintlon  is  necessary.    Id. 

6b  Whxbb  Ko  Gauss  is  Assigkxd  nor  Bxplakatiok  Ohkbxd  iob  Disib- 
noM  of  the  husband  by  the  wife,  who  is  sning  for  divorce,  it  is  legally 
inferred  that  she  is  guilty  of  willfal  desertion.  CcmuU  v.  Ccnani^ 
717. 

C  Oaldobnia  Statute  has  Spbcitied  Cxbtaik  Acts  or  offenses  which  shaQ 
eonstitiite  grounds  of  divorce.  These  are  equally  pleadable  in  bar,  the 
one  to  the  other,  within  the  principle  of  the  doctrine  of  recrimination. 
Id. 

T«  To  Bab  Aohon  or  Diyobox  on  Gbound  ov  Dbsxbtion  by  plaintiff,  it 
most  exist  for  two  years,  under  the  California  statute,  and  the  court  can- 
not fix  a  period  other  than  that  designated;  still,  such  desertion  for  less 
time  than  the  statutory  period  furnishes  a  proper  subject  for  considera- 
tion in  determining  the  character  of  divorce  to  be  granted.     Id* 

%  To  Obtain  Diyobob  a  Vikoulo  Matrimonii,  the  applicant  must  be  an  in* 
nooent  party  without  reproach,  and  however  guilty  the  defendant,  if  the 
applicant  is  chargeable  either  with  similar  guilt  or  an  offense  to  which 
the  law  attaches  similar  consequences,  the  relief  must  be  denied;  and  if 
the  applicant*  though  not  thus  guilty,  is  still  not  blameless,  relief  musk 
be  limited  to  a  divorce  a  meiMa  et  thoro.    Id. 

tl  Alligations  in  Complaint  Charging  Adultkrt  ought  to  state  with  rea- 
sonable certainty  the  time  and  place  of  its  commission;  but  defendanti 
by  failing  to  demur,  waives  his  objection  so  far  as  want  of  specificatioo 
of  acts  constituting  the  charge  is  concerned.    Id. 

lOi  Buprbmb  Court  Pobsbssbs  Appkllatb  Jurisdiction  in  Diyorob  pro* 
oeedings,  though  they  do  not  involve  questions  of  property.    Id. 

IL  In  Action  fob  Pabtition  or  Community  Pbopxrtt,  Partus  having 
BBBN  DivoROBD,  it  appeared  that  the  defendant  was  In  possession  of  the 
lots  sought  to  be  partitioned,  under  a  defective  titie,  prior  to  his  mar« 
riage  with  plaintiff,  and  that  after  marriage  he  purchased  the  lots  with 
common  funds,  and  took  a  warranty  deed  therefor:  Hddt  that  the  lota 
were  oommunity  property  and  should  be  divided,  and  that  defendant 
having  purchased  the  lots  with  common  funds,  and  taken  a  warranty 
deed  therefor,  he  was  estopped  to  deny  that  he  acquired  a  good  titie  by 
tins  pnmhase.    Joknmm  v.  Jokmon,  774. 

See  HuHBAHD  and  Wdb,  it 

MARRTWD  WOMBH. 
L  DifiBi  OB  BiQUBBT  TO  Mabbtbd  ^01(4^  ^^  ^  Bmld  TO  Cbbah 
Sbpasasb  Bctatb  if  intent  to  exclude  i|^  .^  i^t  et  husband  oan  be 
frirly  deduced  from  the  language  used.  ^^^xaV.  Bea»201. 
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%  Testator  mat  Oiyx  Pbope&tt  to  Dauohtbb,  and  Monre  It  from  "*'H*1|f 
for  her  husband's  debts,  notwithstanding  the  general  role  that  in  tsafea> 
mentary  dispositions  of  propertv  the  incidents  of  the  property  cannot  be 
taken  away.     Id, 

IL  DsnsE  o&  Bequest  to  Tkstatok's  Dacohtebs  declaring  that  the  pwipwrty 
"  shall  in  no  wise  be  subject  to  the  debts  of  their  husbandly  in  no  ciM 
wbatsoeTer,"  creates  a  separate  estate  in  the  daughters.    Id, 

i»  Shsbiti  mat  be  Enjoined  from  Sbllino»  under  an  ezaontion  agunit  tlw 
husband,  real  property  belonging  to  the  wife.    Alvenon  ▼.  «/bMs»  680. 

6.  Wife  mat,  as  Sole  Trader,  acquire  property  by  purchase  during  fhe  mar- 
riage, under  the  Califomia  act  defining  the  rights  of  husband  and  wifsw 
This  right  exists  only  as  an  exception  to  the  general  rule  as  laid  down  in 
section  2  of  that  statute.     Id, 

6.  Sale  and  Deed  or  Real  Propertt  bt  SHSurr,  under  an  azeoution 
the  husband,  conveys  to  the  purchaser  a  prima /aek  title  which  the 
has  to  OYeroome  by  proof;  such  sale  and  deed  is  therefore  a  okmd  upon 
her  title.    Id, 

8m  BxaouTOBS  akd  ADMiiasTRATOKs,  8;  Husband  and  Wife;  Mabbuab 
and  DnroROB;  Notabies,  1;  Pleading  and  Pbaotigb,  A. 

MASTER  AND  SERVANT. 
See  AoENor,  2. 

MAXIMS. 

Whbbb  Lees  must  Fall  on  One  of  Two  Innocent  Pbbsons,  it  should  bt 
borne  by  him  whose  accident  was  the  cause  of  it.    Beach  ▼.  Scknf^  122^ 

See  Estoppel,  4;  Insaxitt,  5. 

MAYHEM. 
See  Damages,  2. 

MEASURES. 

8m  GON0RTDTIONAL  LaW,  5;  WEIGHTS  AND  MbaBUBBSL 

MECHANICS'  LIENS. 
See  Judgments,  7,  8. 

MERGER. 

TfeouoH  Pbomisbobt  Notb  not  under  Seal  mat  not  bb  Mbbobb  om 
Contract  for  which  it  was  given,  yet  the  payee  cannot  recover  on  the 
original  oonaideFation,  if  his  reoovery  on  the  note  is  defeated  by  proof 
•f  a  material  alteration  by  him,  without  the  assent  of  the  maker,  the 
dbot  of  wUflh  WM  to  render  the  note  void.     WhiU  t.  fTofi^  648. 

MILLERS. 
See  Bailments. 

MINING  LANDS. 
See  Executions,  12. 


iNDBZ.  866 

inNoita 

See  iKTAVcnr. 

MISTAKB. 

loHOKAHd  or  Faois»  ov  Which  Ionorangi  Fabst  was  Awabb,  does  uoi 

oonBtitate  a  mistake  of  facts.     McDanieU  v,  BankqfBuUamdt  400. 
Bm  Attaohmbnts,  6;  Equity;  Estoppel,   2;  Nbw  Trial,  1;  Pbobasb 

Courts,  6,  6;  Trespass,  S. 

MONEY. 
See  Corporations^  2-4. 

MONUMENTS. 
See  Boundaries. 

MORTGAGES. 

L  Bquttt  Dootbinb  as  to  Mortgage  is  that  it  is  a  mere  security  for  a  debli 
paasee  only  a  chattel  interest,  and  constitutes  simply  a  lien  or  inonm* 
brance  on  the  land.    McMillan  v.  Richards,  655. 

9L  Equitt  ov  Redemption  is  Real  and  Beneficial  Estate  in  land,  which 
may  be  sold  and  conveyed  by  the  mortgagor  in  any  of  the  ordinary  modes 
of  assurance,  subject  only  to  the  lien  of  the  mortgage.     Id, 

S.  Equity  Doctrines  respegtino  Mortgages  have  bken  Adopted  and  as- 
serted by  the  courts  of  California.     Id. 

4b  Payment  or  Debt  Extinguishes  Mortgage  which  is  security  for  it.    /<!• 

6w  Foreclosures  or  Mortgages,  in  English  Sense,  by  which  the  mort- 
gagor,  after  default,  is  called  upon  to  repay  by  a  specified  day,  or  be  for^ 
ever  barred  of  his  equity  of  redemption,  are  unknown  to  our  law.    Id, 

S.  Effect  of  Foreclosure  Suit  is  merely  to  ascertain  the  amount  due,  and 
to  obtain  a  decree  directing  the  sale  of  the  premises  for  its  satisfaction* 
Id. 

7.  Statutory  Right  or  Redemption  Applies  to  Sales  under  Decrees  in 
Mortgage  Cases  the  same  as  to  sales  under  ordinary  judgments  at  law. 
Id. 

&  Mortgagor  Rktains  Estate  after  Foreclosurb  and  until  consumma- 
tion of  sale  by  conveyance,  which,  when  executed,  will  take  effect  from 
the  date  of  the  mortgage.    Id. 

0  Mortgagor's  Estate,  after  Foreclosure  Sale  and  before  conveyance 
to  purchaser,  is  subject  to  the  lien  of  a  judgment  against  the  mortgagor. 
Id. 

Itk  Enforobmbnt  or  Chattel  Mortgage  in  Foreign  JuRisDicnoN.— Chat- 
tel mortgagee  holding  valid  and  legal  chattel  mortgage  by  the  state  law 
in  foroe  where  he  obteined  it  may  enforce  it  in  the  courts  of  OhiOa^even 
against  a  purchaser  without  notice  of  the  mortgage,  where  the  property, 
before  breach  of  condition,  has  been  removed  to  Ohio,  and  beyond  the 
jurisdiction  of  the  state  in  which  the  mortgage  was  given.  Kanaga  v. 
Taylor,  62. 

11.  Object  of  Registry  Laws  in  Rbquirinq  Chattel  Mortgages  to  bb 
Recorded  at  the  pUoe  of  the  transaction,  or  where  the  mortgagor  may 
residea  is  to  convey  notice  to  others  who  q^v  wish  to  become  interested 
as  pnrohasers  or  lien-holders  in  the  saotxe  YvroP^^y-    '^* 
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12i  New  RjEoisraATioN  or  Ghattbl  Mortoaok,  ik^Oxhkb  TownaHiPS.  ob 
IN  Other  States,  n  hot  Required  where  a  legal  regifltratlaii  at  tin 
time,  and  in  the  plaoe  and  manner  pointed  oat  by  the  law  of  the  plaoe  o( 
the  tiannotion  or  reeidence  of  the  mortgagor,  has  given  yalidity  to  the 
contract;  becanee  when  that  act  is  done,  the  whole  dnty  in  regard  to  the 
contract  is  at  an  end,  althongh  the  property  be  removed,  before  condi- 
tion broken,  into  a  foreign  juriBdiction.    Id, 

Hi  New  York  Law  or  Chattel  Mortgaoes  is  nr  Harmont  with  Law  o9 
Ohio  upon  the  rabjeot,  and  e£foot  will  be  given  to  it  in  the  latter  statSb 
Id. 

14.  Onr  Who  Asvanoes  Moket  to  Pat  orr  Morioaoe  given  to  eecnre  pry- 
ment  of  porchaae  money  on  a  homestead,  and  who  takes  a  new  mortgage 
from  the  husband  alone  for  the  money  advanced,  is,  upon  the  death  of 
the  mortgagor,  entitled  to  all  of  the  rights  of  the  first  mortgagee.  Carr 
V.  CaldweU.  740. 

Vk  MoMET  Advanced  to  Pat  Mortoaoe  roR  Purghabe  Priok  or  Hour- 
stead  is  equivalent  to  so  mtich  purchase  money,  and  the  second  mort- 
gagee is  in  equity  entitled  to  be  subrogated  to  the  rights  of  the  first,    /d. 

15.  Demand  to  be  Subrogated  to  Former  Mortoaoeb's  Lien  against  the 
estate  of  a  deceased  person,  the  title  to  such  estate  being  in  some  one 
else,  is  not  a  claim  against  the  estate  within  the  meaning  ol  the  statute^ 
and  suit  to  enforce  such  demand  is  properly  brought  in  the  state  diatriol 
court.    Idm 

VI,  Parties  to  Foreclosure  Suit  in  Which  Judgment  is  Rendered  under 
which  sale  is  made  are  restricted  to  the  statutory  period  of  six  months 
in  which  to  redeem.  Their  rights,  after  decree,  depend  entirely  upon 
the  statute,  and  they  have  no  equity.  Such  is  also  the  case  with  parties 
acquiring  interests  pending  suit  to  enforce  previously  existing  cUimsi 
they  take  in  subordination  to  any  decree  which  may  be  rendered,  as  do 
those  whose  interests  are  acquired  after  judgment  docketed  or  sale  made, 
WhUney  v.  Hlggins,  748. 

ISb  EfVEOT  or  Foreclosure  Sale  Subordinate  to  Prior  Contract. — ^A  con- 
tract was  made  by  which  it  was  stipulated  that  a  foreclosure  and  sale 
should  be  had;  that  such  sale  should  not  operate  as  a  satisfaction,  nor 
divert  the  lien;  that  the  purchase  money  should  not  be  applied  to  pay 
the  mortgage  debt;  and  that  the  purchaser  should  take  the  land  in  trust 
to  sell,  and  thus  pay  off  the  mortgage  debt:  HtUL^  that  the  decree  and 
sale  made  pursuant  to  such  contract  must  be  regarded  as  part  of  the  con* 
tract,  and  subordinate  to  it.    Lochoood  v.  MiteheU,  78. 

10,  Parties  Acquiring  Interests  Subsequent  to  Plaintiit  in  Fobr- 
CLOSURR  Suit,  and  before  its  conmiencement,  who  are  not  made  parties, 
possess  both  an  equitable  and  the  statutory  right  to  redeem.  ITftKmy  v. 
Siggina,  748. 

flOl   MORTOAOEE  BbOOMINO  PURCHASER  lOR  LeSS  THAN  JUDGMENT  HAS  LlEV 

upon  the  property  prior  to  that  of  the  redemptionfir  for  the  balance  un- 
paid.    McMUlan  t.  Biehatrda,  656. 

Araohmenib,  4;  OoHixicT  or  Laws,  2;  BxsounoNB,  86;  iNBAmTT,  If 
PuuDoro  AND  PBAoncE,  2;  UsuRT,  8;  Vendor  and  Vrndbb»  1. 

MOTIONS. 
See  Pleading  and  Practice,  10. 
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MUNICIPAL  CORPORATIONS. 
8m  Oo&poh4zion8»  5-22;  Highways,  6;  Ofticis  and  Ofviona;  Poob- 

LAWS. 

MURDER. 
See  Criminal  Law,  14-16. 

NAVIGATION. 
SeeOoMMOJi  Casbikbs,  1;  Usaqjes;  WAXUboouBUii 

NECESSARIES. 
See  OuASDiAN  aud  Wabd,  i. 

NEGU6ENCK 

What  Faoib  An>  Cdujuiotanoss  Constitttts  Eyxdivob  ov  CABiLuaHm 
ia  a  queetion  of  law  for  the  oourte.  Bat  what  partioalar  weight  will  be 
giyen  to  these  facts  and  droamstauoes  is  a  matter  for  the  jury.  €hr1» 
y.  CaL  8.  N,  Co.,  650. 

See  Ahimals,  2-4;  BAnjONTs;  Common  Cabbixbs;  Cobpobatiohs;  Bxio- 
UTOBS  AND  Administbatobs,  17;  Neootiablx  Inskrumbnts,  4;  NOEA- 
BiB8»  4-4,  10;  OmcBS  and  OFncKBB,  1;  Rahaoadb;  Sraomo  Pb»- 
fOBMABOB,  6,  7;  Watbbooubsbb,  5. 

NEGOTIABLE  INSTRUMENTS. 

L  Onlt  Invibvmbntb  Which  abb  Tbanshebablb  bt  Dbutsbt  abb  Bilu 

and  notes  payable  to  beazer,  or  payable  to  order,  and  indorsed  in  blank. 

Han  ▼.  Smith,  327. 
i.  P06SB8BION  or  NoTB  Payablb  to  Obdbb  but  not  Indobsbd  bt  Patbb  is 

not  suflSdent  evidence  of  title  to  snstain  an  actbn  on  the  note  by  one  not 

payee.    Id. 
8.  Indobsembnt  ot  Fibst  of  Sbt  or  Bills  of  Ekoqsangb  carries  with  it  the 

second  and  third.    Either  of  the  set  may  be  presented  for  acceptance, 

and  if  not  accepted,  upon  due  notice,  a  right  of  action  arises  against  the 

fodorser.     Wai$h  v.  BlcUchky,  469. 

4.  Dblay  of  Mail  is  €k>OD  Exousb  fob  not  Immbdiatblt  Pbbsbntino  bill 

of  exchange  for  acceptance,  and  its  immediate  presentation  after  arrival 
is  soffident  to  charge  the  indorser.    Id, 

5.  INDOB8BB  OF  Bill  of  Ezohanob  may  Declabb  on  Fibst  of  Sbt,  and  pro- 

dooe  In  evidence  on  the  trial  the  second  duly  presented  and  dishonored. 
Id. 

••  Indobsxb  of  Notb  bbfobb  Nbgotiation  thxbbof  by  Paybb  is  liable  to 
the  payee  if  it  can  be  proved  that  the  object  of  the  indorsement  was 
to  give  the  maker  of  the  note  credit  with  the  payee;  and  on  proof  of 
sach  fact,  the  indorser  would  be  liable  in  a  similar  manner  to  the  in- 
dorsee of  the  payee,  and  f^ither  may  write  over  snch  indorser's  signature, 
an  agreement  corresponding  with  such  facts.    Barto  v.  Sekmeek,  145. 

7.  In  Absenok  of  Extiunsic  Pboof  to  Chabob  Ibbboulab  Indobsxb,  bia 
liability  is  measured  by  bis  indorsement  solely,  v^^  ^^  ^  ^'^  liable  to 
the  payee  at  all,  and  only  liable  to  subseqt^^Qt  indorsees  by  the  payee 
assuming  the  pontion  of  first  indorser,  an<i  |vAcr0iia>^^^  ^^  note' on  the 
credit  of  aU  the  parties  to  it.    Id.  ^ 
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8.  Cbbck  Trahsferbid  avtk&  Dishonor  ih  Takbn  Scbjkct  to  All  I)s- 

FBNSBB  which  existed  when  in  the  hands  of  the  iintt  holder.  /It'  r  w. 
IJiUching$,  740. 

9.  PBEsoupnoy  is  that  Check  is  Givbk  upon  Valid  Coxsii>ekation.  but 

this  presumption  being  rebntted,  the  necessity  is  thrown  upou  the  h^idcr 
of  proving  that  he  received  it  in  gooil  faith,  witliout  uuticc  of  u.v  .!•«»- 
gality  of  the  consideration.    Id. 
See  Ajutikatiov  or  IsseruxjMSSTS;  Husband  and  Wife,    11;    Mebcib.; 
Pabtnebship,  9,  10,  1&-21;  Pleading  and  Pbactxcx,  24. 

NEW  TRIAL. 

1.  SUBPRIBB  n  NOT  Gbound  vob  New  Tbial  when  based  upon  igoonnee  of 
Uw.    Mtter  V.  Huiehmga,  746. 

&  Whebb  thbbb  is  Some  Evidence  to  Supfobt  Vebdiot  of  JubTv  tiw 
court  should  not  reverse  the  judgment  because  the  proof  is  not,  in  its 
opinion,  sufficient  to  justify  the  finding  of  the  jury.    DeatUr  ▼•  Cble,  4i& 

NONSUIT. 
See  Ck>MMON  Cabbiebs,  2;  Judgments,  I. 

NOTES. 
See  Negotiable  Instbumbnts. 

NOTARIES. 

1«  NoTABT  Public  has  No  Power,  after  He  has  Taken  Aoknowijbdombnt 
OF  Mabbied  Woman,  made  his  certificate  on  the  deed,  and  after  the  deed 
has  been  recorded,  to  amend  his  former  certificate,  or  to  file  a  new  one 
stating  that  he  had  examined  such  married  woman  separate  and  apart 
from  her  husband.     Bowrs  v.  Zachariah,  780. 

SL  Cebtiticate  of  Notary  Public  is  not  Aci*  in  Pais  which  may  be  made, 
by  virtue  of  his  office,  at  any  time  during  his  term  of  office.  The  taking 
of  the  acknowledgment  and  the  making  of  the  certificate  constitute  but 
one  transaction,  and  this  being  done,  the  notary's  powers  are  exhausted. 
Id. 

8.  Certifioatb  of  Notary  Which  Fails  to  State  that  the  party  acknowl- 
edging was  known  to  him,  or  was  identified,  is  worthless  either  for  the 
purpose  of  admitting  the  instrument  in  evidence  without  further  proof  or 
to  entitle  it  to  be  recorded.     Fogarty  v.  Finlay,  714. 

4.  Neglect  of  Notary  to  Certify  that  Party  AckowleDging  is  known  to 

liim,  or  was  identified,  is  not  excused  by  the  fact  that  the  certificate  was 
partially  filled  by  the  attorney  for  the  grantee.     Id. 

5.  Notary  Who  Affixes  his  Official  Signature  and  seal  to  a  certificate  of 

acknowledgment  without  examiuing  it,  to  find  whether  the  facts  certified 
are  true,  is  guilty  of  negligence,  and  liable  on  his  official  bond  for  dam- 
ages arising  therefrom.     Id, 

6.  Notary,  by  Aooefting  Office,  Holds  Himself  out  to  the  world  as  a  per- 

son competent  to  perform  the  duties  connected  therewith.  He  contracts 
with  those  who  may  employ  him  that  he  will  perform  them  with  integ- 
rity, diligenoe,  and  skill.  Therefore  a  party  cannot  be  charged  with 
knowledge  of  a  defect  in  a  notary's  certificate  from  having  received  the 
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oonveyanoe  from  the  aotary*  and  retained  it  for  tome  time  in  his  poosea- 
■ion.    Id. 

7.  MsASURK  OF  Damaoxs  in  AcnoN  AOAivsT  KoTART  foF  his  omlflslon  to  state 
in  ilia  certificate  of  acknowledgment  of  a  mortgage  that  the  party 
acknowledging  was  known  to  him,  or  was  identified,  ia  the  amonnt  of 
the  debt  and  intereat  intended  to  be  secured  by  the  mortgage.    Id, 

K  CoNDiTTON  IN  Notabt's  Bond  that  he  will  "well  and  truly  perform  and 
diacharge  the  duties  of  a  notary  according  to  law  "  embraces  every  act 
which  he  is  authorized  or  required  by  law  to  do  in  virtue  of  his  office.    Id, 

9.  Cbrtiticatk  07  NoTAKT  IS  Prima  Facie  Evidxmox  of  the  facts  therein  set 

forth,  under  the  California  statute.     Id, 

10.  KoTARY  OmiTiNO  TO  SxATE  IN  HIS  CxTiFicATX  that  the  party  ackuowl- 
edging  was  known  to  him,  or  identified,  is  guilty  of  gross  and  culpable 
negligence;  and  is  liable  on  his  official  bond  to  the  party  injured  for  all 
damages  resulting  from  such  negligence,     /d. 

NOTICE, 

1.  Lm  PxNDKNS. — ^The  doctrine  of  lis  pendens  is  that  any  mtereet  acquired  in 
the  subject-matter  of  a  suit  while  it  is  pending  will  be  regarded  as  a  nul* 
lity  as  to  the  plaintiff's  title,  which  may  be  established  by  a  judgment 
or  decree  in  the  suit.    Shdton  v.  Johnsojiy  265. 

Si    DOCTBINB  OF  Lis  PeNPENS  HAS  No  EXTRATERRITORIAL  OPERATION;    and 

consequently  the  pendency  of  a  suit  involving  the  title  to  certain  prop- 
erty in  one  estate  is  no  notice  to  a  purchaser  of  said  property  living  in 
another  state  to  which  it  has  been  removed.    Id. 

t.  Presumption  op  Law  Stated  in  Books,  that  "  Lis  Pendens  is  Notice 
TO  All  the  World,"  must  be  limited  in  its  construction  to  all  persons 
within  the  jurisdiction  or  state  where  the  suit  is  pending.    Id, 

4*  Provision  in  Federal  Constitution  that  **Full  Faith  and  Credit 
SHALL  BE  GrvEN  in  each  state  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state  "  does  not  extend  the  application  of  the 
doctrine  of  lis  pendens  beyond  the  limits  of  the  state  where  the  suit  la 
pending;  it  does  not  mean  that  all  the  effects  and  consequences  of  a  liti- 
gation in  one  state  shall  follow  it  to  another.    Id, 

f.  Registration  or  Deed  Made  after  Time  Prescribed  in  Reoistrt  Act 
Takes  Effect  as  Notice  from  the  date  of  registration,  and  does  not 
relate  back  to  the  day  of  delivery,  but  gives  to  tiie  deed  priority  over  all 
conveyances  made  subsequent  to  the  registration.     Leger  v.  Doyle,  240. 

6m  Aoenot,  2,  9;  Assignments  of  Contracts,  2;  Attachments,  4;  Bona 
Fide  Purchasers;  Elections,  3,  4;  Executors  and  Administratobs, 
10,  11;  Fraudulent  Conyetancbs,  2,  6,  9, 10>  11;  Guabantt,  1;  Ju- 
dicial Sales,  1;  Partnership,  18;  Notaries,  6;  NaoonABUi  Imnv< 
MXNTSy  9;  Statute  of  Limitations,  1. 

NUISANCE. 
8m  Highways,  5;  Raiukka]»»  H 

NUNC  PRO  TUNC- 
See  Judgments,  I. 
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OATHa 
See  Affidatrs. 

OFFICES  AND  OFFICEBa. 

I.  BtATXm  THAT  AcnOBB  AGAINST  PUBUO  OfFICIB  BOft  AosB  DovB  by  Um 
in  virtae  of  hit  office  shall  be  tried  in  the  oooB^  wfaan 
appliei  only  to  affinnative  acta  of  the  officer,  and  not  to 
or  neglect  of  official  duty.    MeMiUan  v.  Siehard^f  656. 

%   MlKISTKBIAL  OmOBBS  ABI  FBBB  rBOM  CoiTTBOZi  OT  OOBFORATIOK  in 

eating  ordinanoes  whidi  are  of  a  public  natnre  and  lor  pablio  parpoeeiu 
Dargon  ▼.  Mayor  etc,  €^ Mobile^  505. 
See  ATTAOHMXim,  6;  CoBroRATioNB;  Conimn,  8;  SLaonoMBs  Hiohwat% 

1-3;  Notaries. 

OLOGBAPmO  WILLS. 
See  Wills,  4. 

0BDEB8. 
See  AsBioimsxTB  ot  Contbaot,  2;  Auonoirg;  Kjokmhum  abi»  AniffWW' 

TEATOBS,  7;  GUABDIAH  AND  WaBD|  6. 

ORDINANCEa 
See  OoBPOBATioNS,  6;  Officbs  and  OFnaBM^  9L 

ORPHANS'  COURTa 
See  Pbobatx  CouRTBt 

OUSTER. 
See  Co-TENANonr,  4, 5. 

OVERSEERS. 
See  HiGHWATS,  1-8. 

PABSHIT  AND  CHILD. 

Adyanobmbnt  to  Son,  in  Full  op  All  Claims  AOAnrsT  Ebtaxb  of  ite 
father,  will  not,  after  his  death,  prevent  the  son  taking,  aa  heir,  a  i^ 
ddnnm  not  disposed  of  by  wiU.     Needle's  Ex^r  v.  2f€edk$9  86. 

See  Trusts  and  Trustrbs,  5. 

PAROL  CONTRACTS. 

Saa  OoNTBAors,  6,  7;  Landlord  and  Tenant,  5-8;  RROoBDfl,  5;  Spsama 

Fxriobmance,  4;  Statute  or  Frauds;  Vendor  and  Vender  2,  7. 

PAROL  EVIDENCB. 
Saa  Bouvdaribsi  Common  Carriebs,  6,  14^  15;  CoiiTEAina,  8»  7i  Ezrcv* 
tors  and  Administrators,  2;  Fraudulbnt  OosTRTAiraBS,  7;  flos- 

BAITD  AND  WiFS,  0. 

PARTIES. 

Baa  Bqurt,  4,  5|  Bzeootors  and  Adminibtrators,  4  1%  20;  Irbaiirii 

Judgments,  8,  0;  MoBTOAaEs,  10;  Pleading  and  PftAonoi,  %  6-81 
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PARTITION. 
8m  Oo-avAHcnr,  8|  9;  Mabbiaab  akd  Ditoboi,  11 ;  SPBomo  PbbiobiiaboBi  1. 

PARTNERSHIP. 

1.  Bdsinbsh  Relationb  OonaanvnsQ  Pabtkbbship.— N.  and  L.  agreed  tluil 
L.  should  advance  twelve  thonaand  dollaza  to  oommenoe  ereoting  a 
honae  on  land  held  by  N.  onder  leaae;  that  N.  should  then  convey  a 
half -interest  in  the  property  to  L.;  that  both  should  finish  the  building 
at  a  cost  of  eighteen  thousand  dollars  each,  and  should  divide  the  rents 
received  from  it  thereafter:  HM^  that  N.  and  L.  were  copartners. 
Lajfan  v.  Naglee^  678. 

&  Sale  bt  Partnkb  or  his  Ibtbbbst  ih  Pebsonal  Pbopbbtt  or  Fnui 
passes  nothing  but  his  interest  in  the  surplus,  after  payment  of  the  pari* 
nership  debts.     Coover^8  Appeal,  140. 

t.   PABTKXBSHIl*  CbEDIT0B8  WhO   HAYB  No  LiXN  ON  PXBSONAI.  PbOPEBTT 

OF  FiBM  have  no  means  of  enforcing  their  claim  to  a  preference  in  the 
distribution  of  it;  their  equity  is  only  to  be  worked  out  through  the  equi- 
ties of  the  partners  themselves,  each  of  whom  has  a  right,  while  he  ezer- 
dses  dominion  over  the  property,  to  insLBt  on  its  application  to  partner- 
ship claims  before  it  be  appropriated  to  the  individual  debts  of  the  several 
partners.  This  right  may,  however,  be  waived  by  each  partner  dispos- 
ing of  all  his  interest  in  the  property.    Id, 

A,   has  AOQUIBED  BT  PaBTNBBSHIP  CbBDITOBS  on  JoIBT  AflSBTB  OAKNOT  BB 

Dbtbatbd  by  any  subsequent  dispositian  of  the  property  by  the  several 
partners.    Id, 

••  Whebb  ExBonnoNS  abb  Lsubd  aoainbt  iNDiyrDUAL  Pabtnbbs  bob  Sbt- 
ABATB  I>BBT8,  AND  ALBO  AOADnsT  FiBM  for  partnership  debts,  and  by 
agreement  of  the  execution  creditors  the  firm  property  is  all  sold  at  the 
nme  time,  the  firm  creditors  are  entitled  to  preference,  and  are  entitled 
to  all  the  prooeeds  where  necessary  to  satisfy  their  claims,  and  the  rule 
Is  the  same  thou^  the  individual  executions  were  prior  in  date.    /d. 

C  IxDrnDiUAL  Cbbdhobs  op  Pabtnbb  savb  kot  Such  Exglusivb  Right  to 
Patmhit  out  of  his  individual  property  as  to  reiider  fraudulent  an 
anIgBmentof  it  for  the  benefit  of  the  firm  creditors,    ti^dsden  v.  C7arson, . 

207. 
T*  Ibsitidual  Cbhditob  op  Pabtnbb  beat,  in  Equivt,  Ck>MPBL  Pabtnbb- 
mp  Gbbdixob  to  resort  first  to  the  partnership  assets  for  payment,  since 
the  daim  of  the  individual  creditor  applies  only  to  the  private  property 
of  his  debtor,  faududing  whatever  balance  may  remain  to  him  out  c^  the 
firm  assets  after  its  afidrs  an  wound  up,  while  the  partnership  creditor 
Is  entitled  to  payment  not  only  out  of  the  firm  property,  but  also  out  of 
the  private  property  of  the  individual  partnera.    Id, 

t,  PABXmBaHIP    GbBDROB,  AITBB   EZHATrSTINO    PaBXNBBBHIP    FxJVDB,   19 

Brtitlbd  Equaslt  wrh  iNDirmiTAL  Cbbihxobs  to  payment  of  an 
nwatiafled  balanoe  of  his  debt  out  of  the  private  pfopetiy  of  a  partner. 
Id. 
it  Kons  Patablb  TO  Pabtnbbbhip  Tbanhpbbbbd  BT  Pabxnbb  IN  Pathbnv 
OP  Indiyidual  Dbbp  cannot  be  reached  by  firm  creditors  on  trustee  pro- 
osM  against  the  traosferse;  but  if  there  was  fraud  in  the  transaction,  a 
bin  In  equity  is  the  proper  remedy.    Htmioon  y.  Lcmp  40L 
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10.  Tbansfeb  bt  Fjlbthkr  of  Notes  Dub  Pabtnebshif  in  Patment  or  In- 
DiTiDUAL  Debt,  at  a  time  when  the  iiuolyenoy  of  the  partuerehip  waa 
not  known,  does  not  indicate  fraud*    Id. 

11.  Fact  that  Monbt  Which  was  Obtained  on  Pbbsonal  Cbbdit  of  Msm • 
BER  OF  Firm  was  used  by  the  firm  and  for  its  exclnsiYe  benefit  will  not 
of  itself  make  the  firm  liable  to  the  creditor  for  such  debt»  but  wonid 
be  a  good  consideration  to  support  a  subsequent  promise  by  the  firm  to 
pay  the  debt.     Siegel  v.  Chidsey,  125. 

12.  Confession  of  Judgment  by  Partners  to  Creditor,  on  promise  to  pay 
the  individual  debt  of  a  member  of  the  firm  for  money  borrowed  by  him 
and  used  by  and  for  the  exclusive  benefit  of  the  firm,  is  not  the  applicatioii 
of  partnership  effects  to  the  private  debt  of  a  member  of  the  firm,  but 
the  honest  assumption  by  the  partners  of  a  debt  created  for  their  joint 
benefit,  and  which  in  equity  and  conscience  they  are  equally  bound  to 
pay.     Id, 

18.  Assumption  bt  Firm  of  Debt  of  Member  for  Money  Borrowed  for 
Exclusive  Use  of  Firm  is  not  a  fraudulent  transaction  as  to  the  partners, 
because  they  all  assent  to  it,  and  not  as  to  the  firm  creditors,  if  they 
have  no  lien  on  the'*partnership  effects,  because  their  equities  must  be 
worked  out  through  the  partners  themselves.    Id, 

14.  Insolvency  does  not  of  Itself  Work  Dissolution  of  PARTNERSHiFy 
nor  divest  partners^of  their  authority  over  firm  property.     Id, 

15.  The  Fact  that  Draft  Drawn  by  Firm  is  Payable  to  Order  of  Onb 
Partner,  and  by  him  indorsed,  is  uot  evidence  that  it  was  not  drawn  by 
the  firm  in  the  usual  course  of  business.  Haldeman  d:  Cfmbb  v.  Bemk  qf 
MidcUetoum,  142. 

18.  Presumption  is  that  Drawing  of  Daaft  or  Bill  in  name  of  firm  by 
one  partner,  and  offering  the  same  for  discount,  is  a  partnership  transact 
tion,  even  though  the  draft  or  bill  was  made  payable  to  the  order  of  ons 
of  the  meml>ers  of  the  firm.     Id. 

17.  Presumption  that  Drawing  of  Draft  in  Firm  Name  and  discounting 
it  was  a  partnership  transaction  is  not  affected  because  -the  paper  was 
discounted  at  the  request  of  the  partner  who  drew  it  in  the  name  of  th«  . 
firm,  and  whose  name  was  inserted  as  payee,  and  who  indorsed  it  and 
drew  the  proceeds.     Id, 

18.  Actual  Knowledge  that  Negotiable  Paper  was  Given  without  Con* 
SENT  of  certain  partners  is  a  good  defense  to  the  non-consenting  partnera 
Id. 

19.  Note  of  Firm  Given  for  Private  Debt  of  One  Partner  is  Good 
against  the  firm  in  the  hands  of  a  bona  JSde  holder;  the  right  of  the  indi- 
vidual partner's  creditor  depending,  however,  on  the  consent  of  all  ths 
partners.     Id, 

80.  In  Action  against  Fnuf  on  Nbootiabu  Paper  Dravit  and  Diboounted 
BY  Partner  in  Name  of  Firm  It  is  not  eiior  to  reject  evidenoo  show- 
ing that  the  partner  having  the  paper  disooonted  impropriated  the  pro- 
ceeds to  his  own  use.    Id, 

81.  In  Action  against  Partnership,  Bvidbncb  havino  No  Tendency  io 
Disprove  Existence  of  Partnership,  as  that  the  partners  held  the 
real  estate  used  in  their  partnership  transactions  as  tenants  in  oommffli, 
or  that  the  counsel  of  one  of  the  partners  advised  him  not  to  enter  into 
the  partnership,  or  that  the  partner  having  the  paper  disoonnted  did  nol 
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pay  over  to  the  other  partner  his  proportion  of  the  profits  of  the  oon- 
cem,  is  not  admissible  for  that  purpose.  Id, 
fi2.  Partner  in  Lkaseuold  Purchasing  Feb  in  hia  own  name,  with  his  own 
money,  the  lessees  being  entitled  to  a  refusal  of  the  property,  purchasea 
for  both,  and  the  other  partner  becomes  entitled  to  his  share  npon  pay- 
ment of  his  proportion  of  the  purchase  money.    Laffan  t.  Naglee,  678. 

88.    SOLK  &IANAOINQ   PaRTNER*S  RELATION  TO  COPABTKIR  IS  OnK  OF  GrEAT 

CoNFiDBNCK,  and  requires  the  utmost  good  faith;  and  proof  must  be  clear 
to  show  that  the  copartner  has  waived  any  of  his  rights  to  property 
legally  iuuring  to  the  partnership.  Id, 
M.  Dedication  of  Partnership  Propertt  bt  Managing  Partner  to 
Street  Purposes,  to  render  the  remaining  portion  more  valuable, 
inures  to  the  benetit  or  detriment  of  all  the  partners  in  proportion  to 
their  shares.     Id, 

25.  Partner  Advancing  Funds  will  not  be  allowed  compound  interest.   Id, 

26.  Partner  Receiving  Monthly  Rents  is  Chabqbablk  with  Intbrbct 
from  date  of  receipt  until  paid  over  to  the  partnership.     Id, 

27.  Contract  Made  bt  Reprksrntatives  of  Deceased  Partner,  without 
authority,  and  touching  matters  over  which  the  surviving  partner  had 
entire  control,  will  be  considered  as  wholly  inoperative  to  affect  tha 
rights  and  estate  of  the  firm  when  it  is  declared  inoperative  as  to  th« 
•urviving  partner.    Loclnoood  v.  Mitchell,  78. 

Bee  AB8IOM1CE27TB  VOR  BENEFIT  OF  CREDITORS,  2;  GOMMOH.  CABHIgBiy  1. 

PASSENGER  CARRIERS 
See  Coiof  ON  Oarbiebb. 

PAUPERS. 
See  PooR-LAWBk 

PAYMENT. 

1  AooBRAKOB  ov  AMOUNT  Ofterbd  Operatbs  AS  SATiBFAanoir  ov  Dnv 
when  the  ram  in  controversy  is  unliquidated,  and  the  party  oflforing  at* 
tachea  to  his  offer  the  condition  that  the  sum,  if  taken  at  all,  must  be 
feoeived  in  full  satisfaction  of  the  debt,  even  though  the  party  receiving 
the  money  in  so  doing  declares  that  he  will  receive  it  only  in  part  pay- 
ment; and  this  is  the  rule  in  equity  as  well  as  at  law,  unless  there  ezisti 
some  special  equitable  ground  of  relief  therefrom.  JieDankU  v.  Bcmk 
i(f  HuOand,  406. 

t>  Objsot  of  Protest  is  to  take  from  the  payment  its  voluntary  character* 
and  thus  conserve  to  the  party  a  right  of  action  to  recover  back  the 
money.  It  has  no  application  to  voluntary  payments.  McMillan  v. 
Biehards,  655. 

h  Pbotbst  does  not  Prevbnt  Payment  being  Disohaegb  of  the  demand 
upon  which  it  is  made,  so  far  as  such  demand  is  legal.     Id, 

lb  Law  Raisbs  Obligation  to  Refund  Money  Paid  upon  Compulsion,  and 
the  form  of  action  is  oMumpHt  for  money  had  and  received.     Id, 

Bee  Alteration  or  Instruments;  Deeds,  6;  Executions,  37;  Mortgages,  4| 
SxATUTE  OF  Frauds,  3,  4;  Trusts  and  Tbustbbb,  8,  4;  Vendor  an» 
Vbndxb,  7. 
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PBAGE-OFFICSB& 

8m  OOBPOBATIOni  % 

PENALTIBS. 
§m  Djjuam^  1$  Kiawximifl,  26;  Gas  Cokfamom^  6|  HnairAii^ 

im  ov  F&AUMy  1. 

PERFORMANC& 
§m  OonuoT  ov  Lawb*  8;  Bzxoutionb,  87;  Snooia 

PERSONAL  REPRESENTATiyES. 
See  BxxouTOBS  ▲nd  ADMonanuxoBiL 

PEWS. 

BHBV   «0   PfeW  GAV  Bl   TrAMBISBBID    ORLT   IB  MAVBBB 

IkABBiBB  OV  Bbaxst.    Av-Monl  V.  Wkippkf  4& 

See  BzBOunoKS,  18. 

FLBADIKG  AND  PRAGTICB. 

L  Bulb  nur  PtBADZiro  n  Takxn  Most  Stronolt  egelnst  the  petty  mBkim 
His  dimwn  from  the  legal  sapporitioii  that  every  suitor  will  state  his  OMS 
as  strongly  as  the  facts  warrant.    Oreen  ▼.  Covittaud^  726. 

t.  At  Timb  StriT  is  Institutbd  to  Envobob  Mobtoaob  or  MBOBABici^ 
LiBN  all  persons  interested  in  the  estate  shoald  he  made  parties  or  tiisir 
rights  will  not  he  affected.     Whitney  y.  Higffins,  748. 

8.  No  Gbbat  Stbiotmbss  should  bb  Requirbd  as  to  the  manner  of  slatiic 
facts  in  the  records  of  ooorts  of  limited  and  special  Jurisdiction.  Per 
BuBNBXT»J.    fToyiiefT.  J/6f£s,703. 

4i  GoBTBAOT  Bblatino  TO  Rbal  Pbofbbtt  need  not  he  alleged  to  he  in 
writing.    That  is  a  matter  of  proof  npon  the  triaL    i>cM0eoii  y.  i/iUer,  S80L 

&  Ambbdmbbt  to  Bux  dobs  not  llucB  Nbw  Gasb,  and  is  Pbotbblt 
Allowbd  in  a  case  where  the  bill  is  filed  hy  a  hnshand  as  sole  legatee  d 
his  wife  to  recover  her  dletribntiye  share  in  her  father's  estste,  and  the 
amended  bill  exhibited  a  marriage  contract  which  secnred  to  him  a  lift 
estate  in  his  wife's  pemnalty,  and  to  her  a  separate  estate  in  the  re> 
malnder;  for  both  titles  set  out  give  him  the  entire  Interest  in  the  snb- 
Ject-matter.    BlaehoeU  y.  BladsweO^  668. 

lb  Ambitdmbnt  to  PBTinoK  SuBgi'iTUTUiQ  Pbdoivalb  as  PLADmvra^  in  an 
action  brought  by  their  agent»  aififords  the  defendant  no  ground  of  objeotloB, 
nnleas  he  was  thereby  deprived  of  some  substantial  right.  Price  v.  WUqf^ 
823. 

7.  Substitution  or  Pbingifals  in  AonoN  bt  Aobnt  is  vot  Mabjuo  Nbw 
Pabtt,  where  it  is  done  with  the  consent  of  the  agents  and  npon  his 
mllegation  that  he  has  no  interest  in  the  note  sued  on,  but  ie  merely  the 
agent  of  the  new  plaintiflb.    Id, 

8b  Principals  cannot  bb  Substttutbd  as  Plaintiffs  in  AonoN  bt  Aobnt 
AVTBB  Aobnt's  Dbath,  where  the  fact  that  he  sues  for  their  use  doee  not 
appear  from  the  petition,  but  the  suit  must  be  revived  in  the  name  of  his 
representatives^  and  tlie  principals  ol^<i«<»g  to  be  the  real  parties  In 
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Ml  SupmBMB  OouBS  will  hov  Bbtxmu  Bouiro  or  Oovxr  Xiuumm 
LBm  offMd  in  aWdcnoe  at  the  trinl,  wlien  tbe  bill  of 
iwl  diMkM  what  were  iti  oontenta.    SeweO  ^.  JBatem^  471. 

tL  AiuomtMQ  Pastt  to  Szcm  to  Plbaoikos  Oraixt,  tiie 

be  afterwaide  ledneed  to  writtng,  where  the  trwl  prooeede  withoetMeb 
wiitten  cxeeptkMM^  end  they  an  filed  lon^  mfter  adjonmiiMBt*  mm 
fRMmd  of  lerenai;  ae  in  oaee  of  a  dennurer  to  an  answer  nbiBittod 
erally  and  aol  filed  imtQ  many  mooths  after  the  adjoamnie&t.  CMftr 
TmSiMgUiom,  S33. 

flt  Wkbbb  Suit  waa  OnoDfaicr  Bbooobt  BMnmm  JmncB  or  Vemce,  tad 
en  ^peal  the  partiea  went  to  trial  without  objection,  on  a  dedantioi 
lor «« iMnqr  had  and  leoeiTed,"  aU  objectiooa  to  the  form  c<aetknaf 
jariadietMn  of  the  jnatioe  are  ooondered  as  hawi^  been  waived.  )F«^ 
fkig  T.  JbrP«  TomuUp^  134. 

flt  Omanov  nr  ScATnavT  or  Fion  on  Apfbai.  ow  Imtowxawt  Votx- 
wan,  loaTiift  it  vnenrtam  what  the  eWdenoe  wae  below,  will  not  jn- 
ehide  a  ravWon  of  the  JndgBMut^  when  the  opinloii  of  the  apfwDafti 
eoort  prooeeda  en  yonnda  whidi  nnder  the  ndaafan^  evidenoe  iibbh^ 
rial    WheAt  r.  SMk,  2ttX 

H,  Quanaov  ot  Vauavoi  utwxxn  Nora  DacukBCD  on  jutd  that  Of- 
iSBBD  nr  Brmnroi  may  be  imiaed  in  the  appellate  eonrt^  nnder  an  ei- 
eeption  to  a  general  oharge  in  laTor  of  the  plaintiirB  r^^t  to  leeofor. 
if  Ittoa  T.  Hedea,  fi2S. 

SS»  AfJ.noiTa  axd  Psobata  must  Aqrkb,  and  avennenta  material  to  tW 
oaee  omitted  firam  the  pleading  caonot  be  rapplied  1^  eyidenoe.  Xbii  m 
a  cardinal  rale  in  equity  as  well  as  in  all  other  pleadings  and  im  peealiar)7 
neoeemiy  npon  a  bill  for  specific  performance.    Oraea  ▼.  CovHinud,  725- 

tt.  Galuko  MnriM  or  Just  to  Particular  Parts  or  KvmKscm  m  ob- 
jectionable as  giring  each  parts  nndue  prominence,  (mt  iHiere  it  la  doaa 
at  the  request  of  one  party,  and  the  same  favor  is  afterwardsv  by  le- 
qnest»  extended  to  the  other  party,  it  will  not  be  considered  snffickal 
error  to  wairant  a  reversal  of  the  judgment.    Wood  t.  CTaifti'm,  382, 

t7.  QuriRAL  Chabos  ok  Evidbxcx  nr  Favor  or  Party  ia  invaaion  of  pro^- 
inoe  of  Jury,  where  an  inference  of  fact  is  necessary  to  bo  drawn  before 
snch  party  is  entitled  to  recover.    WkUe  v.  Ilau,  648. 

S8L  iMSTRUCTioirs  ARR  ROT  Errorrous  merely  becaose  th^y  do  not  embraoe 
every  aspect  in  which  the  law  applicable  to  the  oase  might  bav*  bsea 
presented  to  the  jury.    Xrtim  v.  Wrigki^  282. 

SO.  Mrrr  QmssiQN  to  Qivr  ImnnuTonoini  hot  Aarrd,  hot  wbioh  wool^ 
have  been  proper,  is  not  error.    IdL 

iOL  BivusAL  or  Charor  is  rot  Errorrovb  when  it  Is  abstraot  and  b  not 
in  every  particular  authorised  by  the  law  and  justified  by  the  evidaacs 
in  the  particular  case.    OrommM^  v.  T^lieat,  499L 

81.  RmcT  or  Errorroub  Instructiohs  mat  rr  Rikotrd  by  oilier  fot- 
tlons  of  the  charge,  and  if  upon  the  whole  the  oharge  is  not  nnfavorablt 
to  the  appealing  party,  judgment  will  not  be  reversed.  ITood  v.  Cham' 
kr«,882. 

82l  Szorption  to  Instruction  must  rr  Taxrm  rhorr  Jury  Lrayb  BaUi 
Oiiy  Comnea  v.  OUmer,  682. 

8Sw  Drouior  or  Suprrmr  Court  upon  Former  Afpcal  d  Law  or  Gasr,  aa^ 
not  open  to  revision  on  second  appeal;  therefore,  if  that  decision 


paiiipJon  apfawt  htm,  U  nrfd  at  ooninaa  few.    MJgtHem  r.  Ar<  fll 

Bm  Astvbh  PooBnuos;  Aounjr,  B;  Co^tbiavot,  3,  7;   Cmoovu.  Lav, 

11,  12(  Drdiuki  EjtonuRi  FoMau  Earar  abd   Cn^wnn.  D» 

lAIVlR,    1]     FKAtrDDLMT    COXTBTAlHlia,    i(    IvVAXOT,    S)     NBOOVUHI 

IiiantDiUMTi,  3(  SuTura  or  FBAVIM^  4;  Tkbtai^  1,  ^  Tmorwt,  li 

~  1, 2|  TtmoH  Atn  Tinn^  & 

POST-OBIT  CONTEAOia. 

8m  CoHTRACm,  B. 

POWEB  OF  ATTOBNXT. 

Rm  TbKDOB  and  VSMIIK^  ft 


PBEFEHENCBS. 

I  Bkvdit  ov  ORKDRoaa]   ', 

tkrot;  PABTNKBaHir,  a,  S 

PREBCEIPTIQN. 
I  Aomu  PoauBuoMt  Fbuom,  I. 


Lawi  BvtAm  or  Diokdbi^  ^ 

NMOTIABLI   iKSTBOMKim,  S,  ^ 

PRBSnHPTIONB. 
Am  Aiima  PovnnoM,  S,  4;  Ahdutiohs  or  IflMMiManmi  AtTAoa- 
■Bvn,  8t  Gumhiai  Law,  Ij  Kxsocmcnn,  9l)t  K&wuwbi  aud  Ana^ 
msAtoM,  sa.  Ml  FuuuH,  2i  HnsKAirs  akv  Wir^  l-tt  Jmmam,  IM 

'ABmBSMir,  U;  I 

PaiNCIPAL  AND  AGRNT. 
Sm  Aastor. 

PBIMCIPAL  AKD  8DBOT. 


PRIVIES. 

8m  JoDoiuinB,  t, 

PBOBATB  00UBT8. 
L  Pbobaxb  Joimi  n  mot  Vuikd  with  Plbmaxt  Pown^  hrt  atta  wllhta 

u  IbIwIm-  u>d  Umitad  juriailiotbm.    /V  UnnuT,  C  J.    flainMi  t. 

Jf  oil,  703. 
L  pAcmi  or  Dura  or  IirmrAn  ahd  or  ou  RutDimni  wrbui  Cooim 

mut  aziit  Won  Hui  probata  oonrt  tma  maka  ■  blBdlng  otilw  in  i«l«r- 
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«M»  to  the  Mibjeet-inatter  or  the  penmn;  but  wImb  proved  to  9mU^ 

every  wibeeqneiit  movement  of  tnoh  court  is  the  exeroite  of  Jmiadiotloii 

over  both  the  mibjeet^matter  end  all  perMm  who  have  been  brooghl 

properly  before  it    Per  Bu&mxtt,  J.    Id. 
%  te  I^BATB  Salu,  Cavxat  Em ptor  is  Rulb,  end  it  is  no  ezoose  for  not 

paying  the  bid  that  the  bidder  finds  the  title  defective.    StUkdt  t*  Gey, 

643. 
C  RuLB  €ff  Gatsat  BifPTOB  AppLns  TO  Saues  ov  Lavd  mmiB  Obdxb  Of 

Pbobatb  Ck>UBT.    Bum$  v.  HamUUm'a  Adm*r,  570l 
ft.  i^iracBASKB  of  Lahd  at  Probate  8alb,  Who  Obxauib  No  Trui  THiUBr, 

will  not  be  relieved  in  equity  from  his  purchase  on  the  grouid  of  igno* 

ranee  of  the  legal  effect  of  known  facts  affecting  the  title.    /A 
••  Xquity  will  NOT  Kblibvb  Pubobasbb  ov  Land  at  Probatb  Salb  which 

tnmslers  no  title,  when  there  is  no  mistake  or  Ignofanoe  of  any  material 

ImI»  no  freed  nor  warranty,    /ef. 
T.  f>ALB  OF  Dboeobiit's  Land  umdbr  Ordbb  of  Pbobatb  Oomnr  TRAirFSBB 

No  TiTLBy  when  the  decedent,  at  the  time  of  his  death,  had  a  mere  pre* 

eonplion  daim  to  the  land,  althoogh  the  land  is  afterwards  entered  in 

the  name  of  his  heirs.    Id, 
Bmm>  ^nAnM  w  Dbodhditb;  Ezbodtobs  akd  ADimmnuTOBSf  Staivtbs^ 

«  PROCRDURB. 

See  CovFLior  of  Lawb»  4. 

PROCRSa 
See  Dbtutub,  1. 

PE0CLAMATION& 
See  BLBonomikSM, 

FROMISSORT  N0TS8. 


PROTBST. 
See  Patiixiit»  %  t. 

FUBUG  LANDS. 
AL  ov  OmAmi  FioM  Tbzab  to  one  el  the  elitoi  ef  the  lUiiflaa 
eenffsdcraqr  i>  not  an  abendonment  of  the  fonnsr,  wtthlB  liie  '■*t*yt*im 
ellhetlditislliartideoftheeolomflitioBlawelllMehti^liK    Qrmm> 
BMferT.  Blmm,  I09l 

See  Probatb  Coina%  T. 

gUBSnONS  OF  LAW  AND  FAOi: 
SeeBaJWimw^tlf  Buouvobs  avd  ADimnR!BAfloB%  1|  fk4ii^S| 

OBBOBI  8aLB%  S, 

QUITCLAIM  DEBDa 
SeeTBB]>BB,& 


872  INDKX. 

bond  nqnlvtd  of  tho  ^tUhn—l  Thli  tiitfiniitft  may  bo  oflqukooed  fai  by 
tho  pftrtiei  to  tho  suit*  and  taken  as  the  tnio  Talne  for  tiie  porpoM  of 
randition  and  anforoemont  of  Judgment^  but  it  haa  nevor  been  held 
that  the  eetimate  of  Yalna  thna  mado  wae  oondnaiTe  npon  the  partM 
Lnm  V.  Wrigki^  282. 
&  Whbrb  ur  AoxiOH  ov  Kxpleviv  tho  leeae  made  ia  the  qoeation  In  genenl 
tonna  of  tho  olaimant'a  right  of  property  in  the  gooda,  and  the  only 
pleading  befbco  the  oonrt  at  that  time  ia  the  claimant's  anawar*  in  wliich 
he  doea  not  plead  hia  title  or  inform  the  oppoaing  party  or  oonrt  on  what 
title  he  intanda  to  rely  to  maintain  hia  elaim  to  the  property,  bnt  after- 
waida  raliea  on  a  tmat  deed  for  that  pnrpooo,  the  <^poaing  party  mnat  be 
allowed  to  impaaoh  the  validity  of  aaoh  deed.    /A 

RB8  QESTJB. 
Sao  Oomioir  OaRKiinw,  16. 

BBSIDENCK. 
See  Dohioilb;  HomnuiM. 

BBSTlTUTiON. 
Baa  WamasMM  Kbvet  avd  XJvLkwnrL  ItaaonoM  Mmami^  L 

BBSULTING  TRUSIH. 
Baa  HuBBAHD  avd  Wm,  C 

RBTUBM& 
Baa  Awa«niiii%  %  4-6;  HbaonNu^  5;  Exmoomn^  SQ^  il;  AaMisOi*- 

rua»6. 

BBVXRSAL. 
Baa  Vwm  Tmuht  S|  PuusDro  Am  TmMmatk  M^  IL 

BBVEBSIONa 
BaaHuaaanD  am»  Wnp^  M 

&IV1EB3. 
B^  WAnaoouMpi^ 

BOADB. 
SaaHMHWAni  RanaoiML 

BOBBBBT. 
Bee  Gkdoiial  L4W»  n-ttl 

8AIJfi& 

!•  Chia  MAT  TaAHam  '1*itu  to  Crops  vor  nnir  m  Bhb»  and  wUob  an  %a 
be  grown  npon  the  land;  and  the  property  will  paaa  aa  aoon  aa  they  art 
gn>wn.    Ba^cter  ▼.  Bwh^  429. 

t.  Bali  or  Pibsonal  Pbopertv  is  OoMPLrra,  and  pAaaia  Titlb  to  ISrriv 
altboogh  the  thing  eolil  has  not  been  meaanred  or  the  (|asotity  wear- 
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talned  in  a&j  way,  wti«ii  it  is  apparent  that  it  is  the  intention  of  the 
■eller  to  tnnafer  the  title^  and  of  the  bayer  to  accept  it.    Sewdl  t.  Alton, 
471. 
!•  Whxbb  On  BAB  Laboi  Numbxr  of  RAiniin4i  of  Floub  nr  WabxhoubIp 

AND    SiLLSI    EVTIBI    QUAimTT    TO    SSTXBAL    SSFABATB   PUB0BA8IBa» 

giving  to  each  his  delivery  order  npon  his  wanhoneenian,  if  the  pnrohae- 
ers  all  snrrender  tlieir  eeyezal  orders  to  the  warehouseman  without  mak- 
ing any  separation,  but  volnntarily  leave  the  flour  standing  on  the  books 
to  the  credit  of  each  for  his  proper  number  of  barrels,  the  delivery  to 
each  purohaser  is  oomplete.  When  each  puroliaser  pcesented  his  order, 
he  was  entitled  to  a  separation  of  his  number  of  baixels  from  the  mass, 
or  not,  at  his  election.    Horr  v.  Barhir^  701. 

4.   TiTLB  TO  PmaONAL  PrOFKBST  (U3V1I0T  IB  AOQUIBBD  FBOM  OkI  WhO  IUB 

Himself  No  Titli,  in  general,  ezoept  by  a  boma  fid*  sale  in  market 
overt,  and  no  market  overtezists  in  South  Osiolina.    CmnMinA'^,  Budt^ 

fk  It  is  OncpBCiirT,  nr  AonoH  aoajnst  Vxhimb  fob  Faiutbb  to  Dkuyke 
Floub  bt  Ckbtaih  Agbbxd  Dats,  for  him  to  show  that  the  vendee  had 
said,  after  the  written  agreement  had  been  made,  that  if  the  tide  did 
not  rise  in  the  river  over  which  the  flour  was  to  be  transported,  it  need 
not  be  delivered  by  that  time.  The  effect  of  this  evidence  is  a  qnestloB 
of  fMt  for  the  jury.    Bryan  v.  HufU,  202. 

Sea  AasroT,  2;  Avoiionb;  Bova  Fn>x  Pubohasbbs;  Cotbitabtb;  Bxboit- 
Tiomi  BzBoimna  abd  Adminibibatobs,  10-16;  Fbauimjlbht  Oobtbt* 
ABon;  OuABDiAH  ABD  Wabd,  6,  7;  Judicial  Sauhi;  PABasBBODF,  t§ 
FmUBAiB  OouB»;  Tazatiob. 

SATISFAOnON. 
Baa  JuMiMBHTS,  19,  20;  PAnnnk 

SOIBBFAGIA& 

Baa  JUMIMBHTS,  II,  tl. 

gODENTIFIO  BOOKS. 
See  BStidbnoi,  Z 

SBOOKDABY  EVIDKNOK 
See  Btidbboi,  4. 

SENTENCB. 
See  Habbas  Cobpus,  2,  6, 7. 

SKPAICATB  PBOPBBTT. 
Saa  HraBABD  abd^ifb,  9;  Mabbtbh  Won,  l«lk  i^ 


SET-OFF. 

Iter  Bor  DiTB  oabbot  at  its  Facb  bb  Oubbt  AflAnmr  ABomoi  at  m 
Faob  whsra  th^  bear  dlfforant  rates  of  interest    Halhekw.  <lify.  Ml, 

SETTLEIiENTS. 

Baa  BiBuuvufla  abd  ADiDBisniATQBa,  S,  9,  2S-M;  HoMBaTBADi  iBaaviTf, 

2;  Poob-lawb,  2,  t. 
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SEWERS. 
See  OoftFOSATiONS,  14,  IS,  17>  21,  22. 

SHERIFFS. 
Bee  AnAamxim,  6;  EuoimoNs,  17,  1%  33;  FoBonui  Bnvr  Am  Ds« 

LAWWL    DRAINXR;    IHTSBrLBADEB,    2;    MAVIMLIfUBv    1«    4}    liACTmi 

Wonnr,  4,  0. 

SHERIFFS*  DEEDS. 
See  Dbids,  8;  Esioppsl,  0;  BxacunonL 

SHERIFFS'  SALES. 
See  EzBOonoirsi  LAjnojomD  and  Tknaht,  12, 14;  Mabkiip  Wmob^  K  h 

Statutx  of  Fracds,  1,  2. 

SHIPPINO. 
See  Common  Carr»b& 

SIGNATURES. 
Bee  Ooanuoiii  t;  Bxbootoxb  and  ADMonarBAXoafli  12{  Wiui^  4|  W» 

NI8SB8,  3,  4. 

SLAVES. 
See  GoBPOBATiONS^  6* 

SOLE  TRADERS. 
See  Mabrikd  Womkn,  ft. 

SPECIFIC  PERFORBiANCBL 

U  Telab  Coum  of  Equxtt  has  Power  and  JimiSDionoH  to  Dnsn  Spb- 
oiFio  PntPORMANOB  end  pertition,  and  euch  decree  veete  the  tiUe  to  ilM 
lend  oonveyed  In  the  perty  named  therein.  The  statate  haa  deprived  the 
ooart  of  none  of  ita  powera  in  thia  pertionlar.    G^roMineyer  ▼•  Beemm^  300. 

ti  CovNTT  Coubt'8  Juusdiotion  TO  Enfobcx  Spioifio  Pbsiormanob  of 
Dicbdbnt'b  Contbact  to  Convxt  Land  in  a  anit  againat  hie  adminla- 
trator,  under  the  Tezaa  atatute,  la  apeoial,  and  ezlata  only  where  there  b 
a  bond  or  a  contract  in  writing,  diacloaing  all  the  tenna  of  the  agree- 
ment, in  analogy  to  the  memorandnm  required  by  the  atatnte  of  fnmda. 
Peten  r.  PkiUip;  319. 

i.  Diobdbnt's  Bond  to  Conyet  Rioitimo  Contract  for  Contbtancr  in  all 
ita  terma  ia  aufficient  to  confer  juriadiction  upon  the  ooonty  court,  under 
the  atatute,  for  the  apeeifio  enforcement  of  the  contract,  although  the 
contract  im  not  produced.    Id. 

4.  TiBMB  OF  Parol  Contract  for  Sale  of  Land  must  be  Indubrablt  Be 

TABLiSHED,  and  mnat  be  free  from  all  doubt  or  ambignity»  in  order  to 
Juatify  a  court  of  equity  in  enforcing  ita  apedfic  performance.  BUmekmrd 
T.  McD<mgal,  468. 

5,  Partt  to  Conourrbnt  Obuoation  Seeking  Enforcement  of  the  etipa- 

lationa  of  the  other  muat  firat  ahow  a  compliance  with  hla  own.  Qfmm 
T.  (hmSUmd,  725. 
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C  OoiniTOFBQi7iTrwiu.voTBirTOBCi8pscmoPiBiDBiCAircBof  aoontittol 
to  ooDvey  lands,  when  the  plaintiff  ahoini  no  oompUanoe  or  offor  to  oom- 
ply  on  his  part  with  the  agreement,  nor  any  excoae  therefor,  for  the 
period  of  twenty-one  or  twenty-two  numths  from  the  time  he  bomid  him* 
•elf  to  perform.    Id, 

7.  TiMB  IS  NOT  Obdiitabilt  or  ES8B90X  Of  CoNTRAor  TO  ComrxT  land, 
yet  in  every  case  it  derolTee  npon  the  party  seeking  specific  performance 
to  aooonnt  for  hia  delay,  and  if  there  are  ciroumstanoea  showing  calpable 
negligence  on  his  part,  or  if  the  time  permitted  to  intervene,  together 
with  other  oiroomstanoes,  raise  the  preanmptioii  of  an  abandonment  of 
the  eontraot,  or  if  the  property  has  greatly  imhanoed  in  Talne,  and  the 
pwrohaaer  has  laid  by  apparentiy  for  the  purpose  of  talung  advantage  of 
tUs  eironmatanoe,  he  is  not  entitled  to  specific  performanoe  of  his  con- 
tract.   Id* 

f.   WhBBI  PaBTT  to  CONTBAOr,  WH08B  SPIOinO  PXBIORIIAIVCB  18  SOUOHT, 

Bmsfs  the  performanoe,  and  inslrta  that  he  is  not  bonnd  by  the  eon- 
traot, no  tender  of  the  porchase  money  need  be  made  before  bringing 
•nit.    Wrigki  ▼.  rotm^,  447. 

••  If  WmovVKiDOB  Rkfosb  TO  RblbauhkbDowsb  IN  Land  contracted 
to  be  sold  by  him,  and  the  vendee  is  willing  to  take  raoh  title  as  the  boa* 
band  haa  to  give,  he  may  enforce  the  performance  of  the  eontraot,  and 
have  an  abatement  of  the  pnrchaae  money  in  compenaation  for  the  right 
of  dower  left  ootstanding.    Id, 

IOl  IvaHOATB  Right  of  Dowbb  Ootbtahddio  u  Ddbot  nr  Titlb,  and  an  in- 
enmbmnoe  npon  the  estate,  but  its  value  ia  snaceptiUe  of  aooointe  oal- 
onlatlon.    Id, 

See  Plxadiko  and  Pbaoticx,  26;  Siatotbl 

STAKS-HOLDEBa 
See  Gaming,  2,  8. 

STARE  DECISia 
See  Plxadino  and  PBAonoB,  SS. 

STATUTE  OP  FRAUDS. 

i.  StATim  Of  Frauds  has  No  Afpugation  to  BNfOBoiiuNT  of  Pbnaltt 
for  not  completing  the  contract  of  sale  of  land  agreed  upon,  by  making  a 
bid  at  an  execution  sale.    Loekridge  v.  ^oMioin,  386. 

JL  Salbs  bt  AiTonoKBXBS,  Sbbbivfs,  ob  Adminutbatobs  abb  within  Stat- 
OTB  Of  Fbaudb,  and  the  auctioneer  may  be  regarded  as  the  agent  of  both 
'  vendor  and  purchaser,  with  authority  to  sign  for  them  equally  in  salsa 
of  real  or  personal  property.     Dawmm  v.  MiXUr^  380. 

X,  IIbbb  Patmbnt  Of  Pobtion  of  Pcbohabb  Money,  unaccompanied  by  any 
other  act,  is  not  aufflcient  to  take  a  parol  agreement  for  the  eale  of  land 
out  of  the  statute  of  frauds.    BUmckaird  v.  MeDaugal,  458. 

4b   DBUVBBT    of    PoaSBSSION  BT  VbNDOB   to  VbNDBB  and  Ck>NTUnTATIOB 

THBBBOf  by  the  latter,  together  with  the  payment  of  a  conaidarable  part 
of  the  purchase  money,  will  take  a  parol  agreement  for  the  sale  of  land 
out  of  the  statute  of  frauds,  provided  the  possession  be  taken  and  con- 
tinued under  the  contract.    Id, 
HiraBAND  AND  WiFB,  0;  Landlobd  AND  Tenant,  6,  7|  Puaddig  abb 

PBACnOB,  4;  SpBCIFIC  PXBfOBMANOB,  4. 


IVDSX. 


JtOk 


bytiM 


Bm 


flXATUTB  OF  LIMTTATIONa 

DOSB  MOT  RUH  AOAIVBT  AOSKW 

vntil  mfter  demand  and 
ligM  to  dividends  la  dented.    PkaaddpUm  dk.  M. 
12a 

1  vov  GomoDiOB  TO  BiTV  ur  Favok  or 
OoamniDio  Goakavtt  nntU  then  is  *  dnfinalfc  to 
pffiMui|ial,  and  a  ln!l  and  complete  caoaa  of 
tiM  gnaianftor.    .fionik  ▼.  JCnotti,  234. 

;  SzBCOTfom^  21;  EzaomoBS  A2n> 
Tazashui,  1;  Tftmm  avd  Tsram.  1S» 


STATUTBSb 

ScATiini  for  failnie  of  a  bidder  to 
■la  ia  fflimnlative,  and  doea  noi  tak« 
lemedy  by  aait»  to  oompel  apecifio 
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TENANCY  IN  COMMON. 
8m  Co-nHAKor. 

TENDER. 

I.  Oim  Of  CsMXAiH  Sum  in  Satibfactioh  of  UvuQUiiiAraD  Claim 

DOl  oponte  M  a  l0gal  tander  if  ref lued.    MeDomald  t.  Bamk  qf  Huthmit 

408. 
%  Whkbi  Mqhkt  Paid  into  Coubt  bt  Wat  of  Tbndkb  u  Wrhsbawn 

under  an  order  of  the  court,  each  withdrawal  cannot  affect  the  veiiditj 

of  the  tender.     Wrig^U  v.  Young,  447. 
i.  Tinder  or  Qhxtclaim  Deed,  without  Releahb  of  Dowbb  of  Wob  of  the 

grantor,  Is  not  a  rafficient  oomplianoe  with  a  contraot  bj  which  the  bei^ 

gainor  agreee  to  oonvey  the  entire  eetate  in  the  land  bj  a  good  aad  fdi* 

aent  ooBTeyanoe.    Id, 

See  Spbcifig  Pebfobmawoi,  8. 

TIMBER. 
See  HiGHWATfl^  I-JL 

TIM& 
See  OomnuoTB,  8;  Sfboifio  PBBlOBMABCi^  7« 

TITLE. 
Boa  Adtbbsb  Posubbioh,  Co-tenanot,  1, 2;  Dibim^  7)l)BiiBinoini  DBforu% 
%  8;  Ejbotmbnt;  Exbcutionb,  2, 13,  28,  81;  Hubbavd  and  Woe,  It 
Mabried  Women,  8;  Neootiabui  Instbumbntb,  2;  NoraoBi  Posbm- 
■ION,  1;  Probate  Coubts;  Sales,  2, 4;  Sfecifio  Pbbiobmanqb,  1, 9^  I0| 
TUmpabs,  1|  Tbotbb,  2;  Vendob  and  Vbndeb;  WATBBOMnMBb  4. 

TITLE  DEEDS. 
See  Vendor  and  VBNDBi^  4|  ft. 

TOLU 
See  Fbbbdb. 

TON. 
flee  Wbiohts  and  Mbasubh. 

TOOLS. 
See  EzBOunoNS^  7-i. 

TORTS. 
See  Infancy,  1. 

TOWNCLERK& 
See  CoBPOBATiONfly  7-1& 

TRESPASS. 

1    RULB  THAT  MbBE  TBBBPAflSEB  OANNOT  ShOW  l^VLB  OT  TtOMD  PABTT  If 

generally  true,  but  not  universally  so.    It  is  true  when  plaintiff  lettet  oa 
prior  possession  for  his  title.     liird  t.  Lif6ros,  817. 
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P!AM   DB  Bona  AOOBTATIB  MAT  BB  BuaXAIVBD  WW  PBOQV   OF  AhT 

UBiiAWFUii  iBTBBiBBBNaB  with  OT  «xaraiM  of  toli  of  owii«nhip  0¥<r 
pnparly»  to  Hm  cselmicMi  of  the  owner.  It  ie  not  aeoeenfy  to  prove 
Botoal  loiviUe  diipoeieerioii  of  the  property,  in  ordv  to  "p^i'tfJy  the 
notion.  Dexter  t.  CMe,  405. 
t.  WsoNoruL  Iktbrt  n  hot  Nbobuabt  to  Conbtitutb  Tubpim;  it  ia  eiif- 
floient  if  the  not  is  done  without  a  joatifiahle  OMue  or  porpoM^  though  it 
ho  done  noeldentnlly  or  by  mietdie.    Id, 

See  Ahimalb,  8;  Oo-«BirAiicT,  9;  HioHWATai  1. 

TROVEB. 

!•  I^MOB  MAT  Rbootbb  di  Tbotbb  Valub  Of  Cbops  Oovtbbvbd  bt  lansB 
who  hu  not  pnid  the  rent,  under  proTiaion  in  leeee  that  Uie  leHor  ■hell 
hnve  a  full  lien  on  the  eropi  of  that  year  ■•  Moarity  for  the  payment  of 
the  rent,  einoe  this  proviiion  givee  the  Iceior  the  ownenhip  of  the  cropa 
vntil  the  rent  ie  paid.    BaaUer  ▼.  Bneh,  429. 

t.  To  SusTAur  Tbotbb*  PLAnraxFt  nun  Sbow  Tnui  fo  FBOTBair  Con- 

S  either  genend  or  epedal,  end  a  right  to  the  JmBiiiMate  pOMi» 

Id. 

Bee  Ibtabot,  1;  Labolobd  abd  IkBABT,  IL 

TRUST  DEEDS. 

flee  TBU8TS  and  TBU8TBBi»  7»  8. 

TRUSTEE  PR0CE8& 
See  PABTarBBSHiP,  9l 

TRUSTS  AND  TRUSTEB& 

L  Wan  ov  Oqbbidbbatiov  iob  Dbbd  is  Btiiibbcdi  ov  Tmnm  Rblatiob 

between  the  partieib    Vomdever  ▼.  fSreemem^  891. 
&  BoBBBsaoN  OF  Laitd  bt  O&ABT0B8  AiTBB  CoHTBTABOB  ie  a  etrong  cor- 

foboratfre  oiroometHMe  to  eetdblieh  a  tmet  raktlon  betwew  gnntor  and 

giantea.    Id, 
Sb  Patmbbt  of  PuaaBABB  Mobbt  as  Btidbbob  of  Twawt  it  an  aflimiatiTe 

faet»  and  nmet  be  eetabllahed  by  higher  teetimony  than  proof  of  deola- 

ratione  of  the  Hecwaeeil  alleged  trustee.    Id, 

*    4.  KOV-PATMBBT  OF  PUBCOUBB  MOBBT  AS  EtIOBBGB  OF  ItoST  Is  a  MgatlTe 

fact,  and  the  admissions  of  the  deoeaeed  alleged  trustee  beeome  appropri- 
ate e¥ideBoe»  and  when  sustained  by  ootiolHsrating  oiroumstanoss,  oomply 
with  the  rules  of  eridenoe.  Id, 

k,  Trobt  n  HOT  Cbbatbd  ih  Fatob  of  Sob  of  Vbbdbb  of  Lahb  by  a  mors 
doelaration  of  the  yendee,  at  the  time  of  making  the  purohaee^  that  '*he 
wae  going  to  buy  the  land  for  his  son,"  if  there  Is  no  further  proof  of 
any  agreement  to  do  so»  nor  any  evideooe  that  the  son  furaished  the 
money  to  pay  for  it.    Lhjfd  v.  Lpnehf  137. 

I.  Sun  TO  Cahobl  Dbbd  Allbhid  to  bb  ih  Tbus*  need  not  be  brought  la 
the  oounty  in  which  the  land  is  situated.    TafMieoer  ▼•  Fireemam^  881. 

7.  Uhlbsb  thbbb  is  Sou b  Rbfbrbhob  ob  Dbbobiptioh  to  the  property  eon- 
▼eyed,  either  in  the  body  of  the  trust  deed  or  a  eohedule  annexed  to  it, 
eo  ss  to  render  the  property  capable  of  being  aeoertained  and  identified. 


UM  aoM  wiu  not  orauuniy  irmiuier  uiu,  am  «ui 
Toid.  Thii  omlniaD  u.  In  loino  cmbi,  ■  bad^  of  fnad,  wliisk 
bovBTir,  b«  repellHl.  Linn  t.  tVrialU,  W2. 
t.  Anurca  of  Scbsddli  CoNTUHiHa  DcaoKimaH  o*  PxarKBTr,  and  fn 
pared  pravloui  to  the  nuking  oT  uiu<te«dof  trnat,  iaaiiupIcdoaaetnaB- 
*tanc«,  which,  unlsu  explained,  or  unlcsi  there  ii  [wnof  of  what  paitioaki 
prop«rt;  wai  embraced  in  the  auigDiuoiit,  ia  a  «nfficieiit  gitiaad  to  ex- 
elude  the  aaugnment  from  the  coDiideratlon  of  tha  Jniy.     td. 

9.  CtSTOt  410K  TRDST  hat    IB  SCFBROGATUI  TD  RtOHn  Qf  AoMlMlaTKAW, 

when  land  held  id  tniat  b j  a  decMtaed  tnutMhai  b««m  toldancra^bj 
the  •dmlaiitoator.  The  notaa  taken  in  payniant  will  be  oanoaled,  aod 
the  money  will  be  ordered  to  be  paid  by  Um  innocent  porohaaen  to  tka 
etttui  fM  Irw*.     VimdeKr  v,  FntmoM,  391. 

10.  TBumofl  Opcsatino  Railboad  for  BKnnT  or  Bohsboldmss  akh 
pRSsoHALLT  Liable  to  ownen  of  freight  and  to  paaangtrB,  to  tha  aane 
extent  M  the  oompany  would  be  it  operating  the  road,  and  la  the  aaBi 
way  leaaeea  or  mere  Intnidcm  who  operate  tha  mad  an  llaUeL  S^vgm 
r.  5nUA,  424. 

11.  POBtlBAII   BT  T&nBTZB   OF    OuTRANDIKa   Cx-AIMB    OX    TlTLU  iBUrM  IQ 

the  beneBt  of  the  ealui  que  frail,  on  hii  electim  being  HFiwwiBj  withia 
a  reaaonahle  time.     WinoaU  r.  Stewart,  MO. 

12.  Cmni  qui  Tbdst,  Buonxo  hot  ro  Cofudsk  TMjanB'  Pubobabb  o* 
Odtstahdiho  DispuTiD  Claimb  aa  being  made  on  hla  aeooon^  aod  ta- 
gi^ag  in  »  pntcaoted  UUgation  with  tbcni  for  the  eatabHrimieat  of  tbeii 
leqai  title  under  the  porohaae,  oaonot,  after  Uie  lapae  at  dz  yean  from 
the  pnrohMa,  and  after  a  oonrt  of  law  haa  deddad  in  faTOc  of  the  tnu- 
teee,  oome  Into  a  ooort  of  eqnity  md  have  the  porohaaa  beld  tor  hie 
benefit.    Id. 

Hea  fioMA  Fmi  PnwHABKHi  ComroKATioin,!)  BBunorDMMDBR^Ol 
TUOBDLIXT  OmiTBTAMCBa,  4;  HuiBAirs  AND  Warn,  S^  Birufu,  S. 


USLAWTUL  DBTAINXB. 
See  Ftmonu  Einm<  Aim  UsLkimrL  Diun^ 

USAGES. 
"UnnuAL  pBAonoB  aid  UnaxKttAXinFa  of  Pnwn  bnoiiB  o 
HAViOATiaa''PAxrioin.ABRiTXB  will  not,  ef  itielf,  eoBiUtBte  a  — i>g^. 
McOhr*r.  Cbc,  fiSS. 

Baa  CoMiMW  '^"— -^  6, 11,  U. 

USB  AND  OCCUPATIOK. 
See  Lakdlord  and  TniAm,  9. 

usuaY. 

L  AuMunoin  asd  Pboof  that  WRirrBM  CoimiAOT  n  m*  UsraMm, 

where  it  appean  to  be  aOinuut  be  explicit,  udolaar  of  alldoabl    Xee^ 
Morfr.  jn(dUH.78. 
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IL  Dbisot  or  Titli  to  Land  is  Good  Dbtinsi  to  Ymsimm  in  an 

tlie  parohftM  money,  bo  long  as  the  oontnct  ia  ezaontoiy;  and  thaTandor 
moat  Bhow  that  the  rendee  pnrohaeed  at  hia  own  riak«  and  with  know!- 
edge  of  the  defect,  or  that  he  agreed  to  take  anch  title  aa  the  vendor  had. 
Cooper  ▼.  Singleton^  383. 

%k  Vhtdsx  IV  ExiouTU)  CoKnuor  fob  Bbaltt  cannot  Risibt  Patmnbt  of 
the  porohaae  money  for  defect  or  failure  of  title,  ai  a  general  mle,  both 
In  England  and  in  the  United  Statea;  bat  onleaa  there  have  been  fraud- 
nlant  repreaentatioiiav  mutt  pay  the  money,  and  rely  npon  the  oovenaata 
In  hia  deed;  bat  the  rule  ia  otherwiae  in  Texaa,  and  the  Tendee^  after 
ooBTayanoe,  may  reaiat  payment  for  a  total  failnre  of  title,  though  there 
be  no  frand,  and  ia  not  compelled  to  reaort  to  his  oovenanta,  eapectally 
where  the  Tendor  ia  or  may  be  inaolvent  or  beyond  the  reaoh  of  tiie  ooorft,  ^ 
nnleia  the  vendee  takea  a  conveyance  with  warranty,  with  knowledge  of 
the  delecti,  when  he  cannot  reaiat  payment  onleaa  he  haa  been  evicted.  Id. 

IOL  Dutinotion  BCTWXur  Lubilitiss  of  Vkndbb  in  Exboutobt  and 
YnrDD  in  Eijcuutiu>  Contract  for  the  aale  of  realty  ia  that  the  former 
ahoald  be  relieved  from  payment  on  ahowing  defect  of  titie,  nnleaa  tiia 
vendor  ahowa  that  he  knew  the  defect  at  the  aale,  and  conaented  to 
take  anch  title  aa  the  vendor  had;  while  the  vendee  in  an  ezecated  con- 
tnot^  to  eacape  payment,  ahoald  ahow,  beyond  doobt^  failnre  of  title  in 
whole  or  in  part,  danger  of  eviction,  and  dronmatancea  prima  /ode  re- 
pelling the  preanmption  that  he  knew,  and  took  the  riak  of  the  defect  at 
the  time  of  the  aale.    Id, 

II.  Plea  or  Vkndbb  in  BxacuTBD  Contract  must  Avkr  Want  or  Kvowir 
BDOB  or  DsrKCT  IN  TiTLB  to  the  land  parchaaed,  where  he  aeeka  to  de- 
feat a  recovery  of  the  pnrchaae  money  on  the  ground  of  auch  defect.    Id, 

ISL  DirBNSB  or  Dbfect  ob  Failurk  or  Tttlb  is  of  Equitablb  Natubb  in 
an  action  to  recover  the  price  of  land  sold,  and  a  plea  aetting  up  anch 
defenae  ahoald  aver  facta  which  would  warrant  relief  in  eqnity.     Id, 

MM,  Plba  bt  Husband's  Vrndbb  that  Titlb  is  Dbfbctivb  bboacsb  Pbop- 
bbtt  was  Communitt  Pboprrtt,  and  that  the  vendor's  wife  ia  dead 
leaving  aeveral  children,  ahould  ahow  the  condition  of  the  eoounnni^ 
estate,  ao  aa  to  negative  any  idea  that  the  heira  may  be  aatiafied  oot  ol 
other  property,  in  an  action  for  the  pnrohaae  money.    Id. 

14.  Mbabubb  or  Damaobs  roR  Failcrb  or  DsrBcr  or  Tftlb  to  part  of  land 
conveyed  ia  the  relative  value  which  the  part  taken  away  beara  to  the 
whole,  aa  fixed  by  the  price  agreed  upon  for  the  whole,  anbject,  however, 
to  proof  by  the  partiea  that  the  part  lost  waa  of  greater  or  leaa  value 
from  particular  advantagea  or  diaadvantagea.  Bat  the  ezpenae  of  im- 
provementa  cannot  be  considered  in  eetimating  auch  damage.  BeoMpiamd 
V.  ifeJreen,  115. 

U,  Dbtbnsb  or  Failurb  or  Titlb  to  Patxbnt  or  Pitbgbasb  Price  of 
Land  is  eztinguiahed  if  the  party  attempting  to  act  np  an  adverse  title 
ia,  by  hia  acta  toward  the  vendee  at  each  aale,  eatopped  from  aetting  up 
anoh  titie.    Id, 

Itt.   DbBD  ObTAINBD  bt  FrAUDULBNT  BbPRBSBNTATIONS  of  GRANTBB  is  NOff 

Absolctblt  Void,  but  voidable  only  at  the  electi<m  of  the  grantori  bat 
the  subsequent  conveyance  by  him  of  the  same  land  to  another  peraon  ia 
■ot  the  exerciae  of  anch  election,  and  doea  not  have  the  efleot  of  avoidiiiff 
tiM  former  deed.    Crocker  v.  Bettangee,  480. 
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17.  lb  Atoid  Died  osr  Obouvd  or  Fbaud  PEAcncn>  vt  Okabtkb  npon  Um 
gnatar,  the  Utter  must  imtitnte  some  prooeeding  to  whieh  the  former 
■hall  be  •  perty,  and  •  subsequent  parcfasser  from  the  Knmtor  eamiot  set 
np  the  ftUegsd  tend  to  defest  the  first  grmntee*s  UUe.     ItL 

1%,  Eight  of  Grantor  to  Avoid  Dckd  osr  Ground  or  Fraud  praetioed 
npon  him  by  the  gnmtee  cmnnot  be  transferred  to  another  so  aa  to  cnahia 
the  tnoiferae,  on  that  groond,  to  attack  the  gnmtee's  title.    AIL 

VENUE. 

Baa  JvwtMMMn,  18;  Mandamus,  4;  Omen  and  OrnoERat  1;  FtBADom 

AND  FRAcncE.  18;  Trusts  and  TRuatm,  6w 

VERDICT. 
8aa  DKnnn»  4,  6;  FoacDut  Sntrt  and  Unlawful  I>RAnna»  I;  Hair 

Triai^2. 

VOID  OONTRACra 
iaa  Ocunun  €V  Lawb,  7;  GoNTRAOts.  S»  4,  9|  Drrds,  4;  Lanimumkd  mmb 

Tenant  6-8;  Vendor  and  Vendee,  16-18. 

WAGERS. 
See  Gamino. 

WAIVER. 

Bsa  Kmuutione,  16;  Lansix»d  and  Tenant,  4;  Mabmace  and  Dnroaoi^ 
9;  Parxnbbsbip,  8»  23;  PLEADnra  and  PraotioBi  22. 

WARDS. 
Sea  Guardian  and  Ward. 

WAREHOUSElfEN. 

Sea  Sales,  3. 

WARRANTS. 
Sea  CoNnTTunoNAL  Law. 

WARRANTY. 
Baa  Berodtors  and  AoMiNiaTRATORs,  16w 

WATERCOURSES. 

I.  One  Who  Conyetb  Water  bt  Means  or  ARTinciAL  Canals  into  Nat- 
ural Stream  in  Which  Another  has  Water  Right  by  prior  vpfK^ 
priation  may  afterwards  divert  an  equal  amount  above  the  hitter's  dam, 
provided  he  does  not  injure  his  right.  fiuUe  C.  d:  D,  Co,  v.  VaMghn^  706. 

&  FuoR  Right  to  Use  or  Natural  Water  or  Stream  does  not  entitle  the 
owner  of  snch  a  right  to  the  exclusive  use  of  the  channeL  So  long  aa 
hia  water  right  is  not  interfered  with,  there  is  no  reason  why  the  bed 
of  the  stream  may  not  be  used  by  others  aa  a  channel  for  oonduoting 
water.  If  such  prior  owner  receives  his  full  supply  aa  prior  to  the  use 
of  Um  ohannel  by  others  to  carry  water  introduced  thersin,  he  haa  aa 
oanaa  for  complaint.    Id, 
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1  B0]u>iN  ov  Pboov  n  oh  Pabtt  Weo  CommB  Watbk  ikto  Strbav 
ABOVE  Ahotkkb*8  Dam,  where  the  Utter  hw  a  water  ri^t,  and  wlw 
wiabee  to  divert  snch  water  before  it  reaches  the  dam,  to  show  that  be 
diverts  no  more  than  ho  conveyed  into  the  stream.  He  matt  sliow 
clearly  to  what  portion  he  is  entitled.  He  can  claim  only  such  porCioa 
as  is  established  by  decisive  proof.  The  enforcement  of  bis  right  mnsi 
leave  the  opposite  pitrty  in  the  use  of  the  full  quantity  to  which  he 
originally  entitled,     id. 

4i  Iv  Action  for  Damages  for  Diversion  of  Water  defendants  in 

■ion  cannot  prove  an  older  and  better  title  in  third  penoos,  unless  umIi 
persons  are  made  parties,  and  the  facts  specially  set  up.  Humpknif  v« 
MeCaU,  821. 

S,  Navigator  ox  Stream  Wuioh  is  Pubuo  Highway  mat  Remove  OBSimuo- 
TION,  as  raft  or  the  like,  in  the  most  speedy  way,  if  the  exigencies  of  tha 
case  require  it,  and  is  only  liable  for  injury  thereby  where  he  is  goilty  ol 
gross  negligence  or  willful  destruction.  Party  removing  the  ofastmofeioR 
is  bound  to  use  the  same  degree  of  caution  that  a  careful  man  would  eav- 
oiis  in  reference  to  his  own  property.     Beach  v.  Selu^,  122. 

See  Usages 

WAYGOmO  CROP. 
See  Lajtblord  and  Tenant,  1^16* 

WILLS. 

!•  Ikstrument  is  Will,  Whatever  its  Form,  if  the  intention  of  the  maker 
to  dispose  of  his  estate  after  death  be  sufficiently  manifested,  and  this  la- 
tentioD  bo  lawful  in  itself,  and  the  writin<;  have  the  statutory  formalities. 
Balb  V.  Ilarrisorif  203. 

ti  Will  i>oes  not  Taee  Effect  until  Testator's  Death,  and  therefore,  if 
a  will  is  written  and  ezecatcd  before  the  passage  of  a  law,  but  the  testa* 
tor  does  not  die  till  after  the  enactment  of  the  law,  the  will  is  created 
after  the  passage  of  the  law,  and  must  be  governed  by  it.  Price  v.  TVxy- 
lor,  105. 

I.  Estate-tail  General  is  Created  in  A.  B.  T.,  Devissb,  under  the  fol- 
lowing provision  in  will,  if  considered  independently  of  the  Pennsylvania 
act  of  1855,  viz.:  "I  give  and  bequeath  all  my  certain  land  ....  to 
my  granddaughter,  A.  B.  T.,  for  and  daring  her  life,  provided  she  shall 
not  leave  issue  at  her  death;  but  if  she  shall  leave  lawful  issue  at  her 
decease,  then  it  is  my  will  that  my  plantation  shall  go  in  fee-simple  to 
her  heirs  forever.  In  case  she  shall  not  leave  issue  at  her  death,  I  give 
,  and  devise  my  said  plantation  to  the  children  of  my  sister,  R.  B,;  it  to  bs 
sold  and  the  proceeds  divided  between  them,  share  and  share  alike;  and 
if  any  of  my  said  nieces  or  nephews,  the  children  of  my  said  sister  R., 
should  bo  deceased,  leaving  children,  their  shares  respectively  to  go  to  said 
children."  The  fact  that  the  devise  over  is  on  an  indefinite  failure  of 
issue  will  not  prevent  the  devise  from  creating  an  estate-tail;  and  the 
limitation  to  the  issue  in  fee-simple  goes  for  nothing,  as  being  inoomBitent 
with  the  lineal  descent  with  whith  the  estate  starts.     Id, 

4.  Kaus  of  Testator  at  Commenckment  of  Olographic  Will  is  not  a  boA* 
cient  signing  of  the  will,  unless  it  appears  affirmatively  from  somethiai 
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on  the  face  of  the  paper  that  it  wm  iDtended  as  hia  rignatore,  under  Vir- 
ginia statnte  which  proYidea  that  will  must  he  signed  '*in  tnoh  manner 
••  to  make  it  manifest  that  the  name  b  intended  it  a  ■ignatnre.'*  Bam' 
my  ▼.  RamaejfB  ExWy  438. 
IL  Lakm  AoQcriBxii  ArrBB  Majlino  of  Will  do  hot  Pam  thbexbt,  under 
the  Sonth  Carolina  act  of  1791,  nnleaa  there  hai  been  a  miheeqnent  re- 
pablioation  of  the  will,  bat  they  descend  to  the  heir  at  law.  Lmtimmk 
▼.  Hakhftt^  287. 

6.  8TAT17TORT  PEOTISIOH  AB  TO  ADTANOUfBlTTS  HAB  No  JUBT  APPUOATION, 

where  the  testator  distribntea  hia  property  with  ^e  intention  of  dispos- 
ing of  it  all,  bnt  inadvertently  leaves  a  residnnm  by  omitting  to  pnt  any 
lesidnary  cUoae  in  his  will.    NeedluU  ExW  v.  NtMm,  Sfi. 
Bee  Dbids,  1-S;  Bstatbs  of  Diokdbiits;  Estatbs-tail;  Bxaouvoia  Air» 
Adiukist&atobs,  80-35;  Maksibd  Woiour,  1-JL 

WITNESSES. 

L  SmuRT  Of  Administratob  is  not  Comfetbnt  ab  WinmB  to  pro?*  Itsoi 
of  credit  upon  final  aoooonting.     Hendenon  v.  8immom»t  690. 

S.  WrrNBBB  IB  not  CoirpETKNT  TO  Trbtitt  TO  Gbnttinbnibb  of  Bank  Nora 
who  has  never  seen  a  genaine  note  of  that  bank,  bat  whose  knowledge  of 
its  notes  is  derived  from  fac-similes  engraved  or  descriptions  printed  In  a 
bank  reporter  or  directoiy.    SUUe  v.  Brotont  168. 

i.  No  Onx  IB  Oompbtknt  to  Tkstift  to  Gknuinknbbb  of  Signatvrb  who  Is 
not  acqaainted  with  the  signer's  handwriting  from  seeing  him  write,  or 
from  freqaently  seeing  specimens  of  it,  or  from  a  comparison  before  the 
Jury  of  the  qnestionable  haodwriting  with  specimens  of  it,  prodaoed, 
admitted,  or  clearly  proved  to  be  not  only  genaine,  bat  not  got  npfor  the 
oocasion.    Id, 

4.   WriNXBB  IB  iNOOMPrrKNT  to  TBBTnr  to  ObNUINBNBSB  of  HANBWBITINa 

who  is  acqaainted  with  it  only  from  printed  descriptions  and  lao-eimileai 
Id. 

See  OoKPO&ATiONB,  21 ;  Exbcutobb  and  ADKurxBnuTOH,  86w 

WEIGHTS  AND  MEASURES. 

rwo  TarovBAHD  PooNDB  AvoiBDUFois  Wbiobt  CoNBRTun  ToH  In  Pens* 
aylvania:  Aoiu  v.  Jlieyert^  25  Pa.  St.  114.    ffsafer  t.  Ftgei^^  161. 

See  Constitutional  Law,  fi» 

WRECKS. 
See  Coiof  ON  Carhibm.  6* 

WRITS. 
AnAflnaomi  Exboutionb;  HABBAiOoBruii  Havbamvh 

WRIT  OF  ERROR. 
See  Habkab  Corpus. 

WRIT  OF  RESTITUTION. 
FownBLB  Entry  and  Unlawful  Dbtainbb,  Si 
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